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EVIDENCE— 

Tenure— Incidents of. 

— —Evidence of — Tenure different with different inci- 

dents — Incidents of — Evidence of — Admissibility. See 

DiGWAK — M inerals— Right to— Evidence of. 

(1912) 39 I. A. 133(141) = 39 C. 696. 

Thakbust Map. 

See Thakbust Map. 

Thakbust Proceeding. 

See Thakbust proceeding. 

Thak Khasra. 

See Thak Khasra. 

Thak Map. 

See Thak Map. 

Title. 

—See Title— Evidence of. 

Transaction. 

^Evidence given long after date of — Contemporaneous 

statements made without any notice for misrepresenting 
facts — Preference of latter to former. See Evidence — 

Witnesses— Evidence of— Transaction. 

(1928) 55 M. L. J. 88 (94). 

‘Nature of — Evideficc — Coutetuporaneoiis loritten 

state?ncnts of parties — Value of. 

The best evidence of what was understood by the parties 
to be the nature of the transaction between them is that 
afforded by their written statements made at the time 
(91-2). {Sir James IV. Colvile.) PaLLIKELAGATHA 
MaKCAR 7-. SIGG, (1880) 7 I. A. 83 =2 M. 239 (249) = 

3 Suth. 742 = 4 Sar. 131. 

Parties engaged in — Evidence of — Disregarding of 

— Propriety of. 

In cases relating to the nature and effect of a sale the 
persons engaged in the transaction — and notably the ven- 
dors and the vendees — are necessarily essential witnesses, 
and, in the absence of contradiction, to disregard their testi- 
mony because they were interested parties, is to carry the 
vigilance, with which the Court ought always to regard in 
terested testimony beyond all reasonable and trustwortiiy 
limits. {Lord Buckmaster.) IDKIS v. Mrs. JaNE 
SKINNER. (1918) 82 P. E. 1919. 

Witnesses. 

EVIDENCE— PI) NDU TESTIMONY, NATIVE 


EVIDENCE— (C^j;//^.) 

Witnesses— ) 

Appeal — Examination in - Cross-examination — 

Opportunity to opposite party for — Necessity— Court— Exa- 
mination by. See EVIDENCE — WITNESSES— EXAMINA- 
TION of-^Appeal. (1922) 17 L. W. 481 ^93) 

Arbitrator selected by parties for settling their 

disputes — Credibility of. - 

If any witness is to receive credit in India, there can be 
none entitled to higher credit than those w'hom the parties 
have selected to settle their disputes, and to w'hose position 
and respectability they have theiefore both borne practical 
testimony (860). RuNjEEi' Ram PaNDEY v. GOBUR- 
DHUN Ram Pandey. (1873) 2 Suth. 867 = 

20 W. B.26. 

Attestor of deed without knowdedge of its execution 

or believing it to be forgery — Witness an — Credibility of. 
See HINDU Law — WILL — FORGERY — EVIDENCE— 
A'lTESTING WITNESS. (1871) 14 M. I. A. 67 (78-9). 

Bias in — Inference of^ Propriety — Conditions. 

Bias in a witness may be inferred from his being found 
to misstate facts, from his telling monstrous or improbable 
stoiies, or showing malicious temper against one of the 
parties. To infer bias from the fact that the witness’s 
evidence tells strongly against the opposite party is to beg 
the question in dispute (43). {Sir Robert Collier.) RUN 

Bahadur Singh v. Luchoo Koer. 

(1884) 121. A. 23 = 11 C. 301 (316) = 4 Sar. 602. 

Contradiction material on material points — Effect of, 

on other parts of his evidence. See AGREEMENT — ORAL 
AGREEMENT— Proof of. (1891) 18 I A. 78 (98) = 

18 C. 673(602-3). 

Conversation ivhicli took place long ago — Evidence 


testimony AND ORAL EVIDENCE, 

Account books — PVitness who kept 


Evidetue of. 


after refreshing memory from books — Rejection of — Pro- 
priety. 

In a case in which the question was whether, as alleged 
by the defendant, he paid to the plaintiff the rent due under 
a lease for particular fusUs, the defendant offered evidence 
of payments by his servants who made them, and Ijy the 
books they kept. The District Judge rejected all this evi- 
dence in a summary manner. 

Held that, though the District Judge was right in holding 
that the books were not by themselves sufficient, he was in 
error in thinking that the assertions of payment by the ser- 
vant were vitiated because the witness had refreshed his 
memory from the books (20). {Lord Hobhouse.) RameS- 
WAR KOER V. BHARAT PERSHAD SAHI. 

(1899)4 0. W. N. 18. 

./jgfd witnesses — Evidence of. on old matters not 

concerning them— Value of. ... 

Though oral evidence was given at the trial, it was given 
by persons of advanced age, whose memory as regards old 
rna^^ms which did not much concern them, is not altogether 
to be relied upon (357). {Lord Phillimore.) HaRIGIR 
KlSANGIR GO&AVI v. BHARATHI VISHNU BHARATHI 

GOSAVI. (1925) 22 L. W. 356 = (1926) M. W. N. 414 = 
21 N. Ii. B. 127 = 88 I. C. 343 = A. I, E. 1926 P.C. 127. 


as to — Value of. 

However respectable these gentlemen may be and what- 
ever iiiay be their claims to attention, it would be dangerous 
to rely upon the recollection of witnesses as to conversations 
which took place twenty yeai-s back (109). {Lord Mac- 
uaghteii.) KaDER MOIDEEN v. NEPEAN. 

(1894) 21 I. A. 96 = 21 C. 882 ( 896 ) = 6 Sar. 463. 

Credibility of — Probabilities of case — Constderation 

of— Necessity. 

In this case a passage in the judgment of the trial Judge 
was as follows : — “ A great deal has been said about the 
balance of probabilities. But this is not a case to be decid- 
ed upon probabilities. The defendant is in possession ; 
and is not to be ousted in the absence of good evidence. 
This is not a case in w'hich the court must say it believ^ 
one side rather than the other. It disbelieves the plaintiff s 
evidence ; and that is quite enough. That it disbelieves 
most of the defendant’s evidence is nothing to the point. 

On objection taken to the authority of the judgment 
founded upon the observations in the aforesaid passage, 
their Lordships observed as follows It must be adniit- 
ted that the passage is ambiguous. If it means only that 
where a case has been manifestly proved to be false, it is 
unnecessary to weigh genennl probabilities, the observation 
is a mere truism, since it is obviously idle to inquire whether 
it was likely a man should do that which it has been 
demonstrated he never did. On the other hand, if it im^rts 
that the Judge refused to weigh the probabilities of the 
case because he believed one set of witnesses rather than 
the ;ther. it would support the objection taken, that in 
forming his belief he had excluded from his consideration 
that which ought to have entered into it (175-6). {Str 
James W. Colvile.) SrI RAGHUNADHA v. SRI BROZO- 
KiSHORO. (1876) 3 I. A. 134-1 M. 69 

26 W. E. 291 = 3 Sar. 683 = 3 Suth- 263. 

• Credibility of— Trial Judge’s finding of fact ba^d 

on — Interference in appeal with. See APPEAL — EVIDENCE 
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EVIDENCE -iContd.) 
y/itnesses—(Con(d.) 

—Witnesses — Credibility of — Trial Judge’s 

FINDING OF FACT BASED ON. 

Credibility of — Trial Judge’s opinion as to — Weight 

due to. See APPEAL— EVIDENCE— WITNESSES— CREDI- 
BILITY OF— Trial judge’s opinion as to. 

Credibility of— Witness proving too much — Effect. 

The observation that the evidence of a witness proves 
too much is not rebutted by the suggestion that it cannot be 
supposed that the witness was suborned, for, if he was 
possessed of common shrewdness, he would not have over- 
done the thing and thus have given rise to such an 
objection (125). 

That is a very tender argument before a Court, and too 
doubtful to justify the Court in placing any considerable 
reliance upon it, for we find, happily for the ends of justice, 
that men do fall into these inconsistencies, and by means 
thereof the fraudulent character of the evidence becomes 
apparent (125-6). {Lord Brougham.) SOORIAH ROW 
V. COTAGHERY BOOCHIAH. (1838) 2 M. 1. A. 113 = 

6 W. E. 127 = 1 Suth. 91 = 1 Sar. 169. 

-Cross-examination of. See CrOSS-ExaMINATION. 

Dead witness — Character and reputation of — Evi' 

dence of — Admissibility. 

In a case in whicli the question was as to the genuineness 
of a registered will, the Subordinate Judge rejected the 
evidence of persons who identified the executant in the 
Registration Office on the ground that the general repu- 
tation of character which those persons enjoyed tended to 
throw a cloud of doubt upon the bona fides of the tran- 
saction, held, that such evidence of the general reputation of 
the character of those persons (who were dead) ought not 
to have been admitted at all. {Sir Ford Northf) GaNGA- 
MORJI DEBI r/. TROILUCKHYA Nath Chovvdhry. 
(1906) 33 I. A. 60 = 33 C. 637 (543 4) = 3 C. L. J. 349 = 
10 0. W. N. 522 = 8Bom. L.E. 376 = 1 M. L. T. 131 = 

9 Sar. 46 = 16M. L. J. 161. 

Discrepancy between — Suspi ci on f rom — P r opriet y — 

Delay between date of transaction and date on which 
question is raised. 

There is some discrepancy l>etween the witnesses. 1 hat 
circumstance is by no means suspicious because of the delay 
between the date of the transaction and the date of the 
respective trials (87). {Lord Athin.) RUHULLA 7f. HaS- 
Sanalli Degumia. (1928) 32 C. W. N. 929 = 

I. L. T. 40 B. 113 = 110 I. O. 200 = 28 L. W. 696 = 

48 C. li. J. 412 = 6 O. W. N. 1138 = 
A. I. R. 1928 P. C. 303 = 55 M. L. J. 84 (87). 

— Error common of — Things not known to witnesses — 

Non-existence of — Assumption of — Error as to. {Lord 
Hobhouse.) THAKUR NITRPAL SiNGH v. THAKUR JAI 

Singh Pal. (1896)231. A. 147 = 19 A. 1 (16) = 

7 Sar. 49. 

Evasion of subpmtas by — Effect of, on his credibility. 

Though the witness is a pleader, his persistent attempt to 
evade his obligation to give evidence does not inspire con- 
fidence in him as a witness (703). {Sir Lawrence Jenkins.) 

Baikuntha Nath Chaitoraj v. Prasannamoyi 
Debya. (1922) 27 C. W. N.797 = 9 O. & A. L. E. 501 = 
72 1.O. 286 = A.I.E. 1922 P.C. 409 = 44 M.L.J. 699 (703). 

Events which occurred long before — Inability to 

explain — Effect ofy on value of his evidence. 

The Subordinate Judge declined to believe the evidence 
of an attesting witness to a will, because there was some 
doubt as to an apparent alteration in the date of his attes- 
tation of the will, and the explanation he gave was not 
clear. Held that, in view of the fact the event had happen- 
ed 31 years before, the witness’s inability to explain was 
not wonderful, and that the reasons for not giving weight 


I EVIDENCE ~{Contd.) 

Witne sse s— (Civ////. ) 

to the evidence of the witness were quite insufficient. {Sif 
Ford Northf) GaNGAMORJI DEBI v. TROILUCKHYA 
Nath Chowdhry. (1906) 331. A. 60* 

33 C. 637 (643) = 3 C. L. J. 349 = 10 C. W. N. 622 = 
8 Bom. L. R. 376 = 1 M. L- T. 131 = 9 Sar. 46 = 

16 M. L. J. 161. 

Evidence of — Acceptance in part of, and rejection of 

rest — Permissibility. See PRACTICE — PLEADINGS — ADMIS- 
SION IN— Condition — Admission with. 

(1916) 42 I. A. 103 (109) = 39 B. 399 (409). 

Evidence of — Caution in accepting — Applicability of 

observation to case of genuine evidence also. 

The evidence of the witnesses may be open to the obser- 
vation, which is often applicable to evidence undoubtedly 
genuine, that the testimony of some witnesses ought to be 
received with greater caution than that of others (16). {Ij)rd 
Watson.) CHOTEYNARAIN SINGH MUSSAMAT RATAN 

KOer. (1894) 22 I.A. 12 = 22 C. 519 (524) = 6 Sar. 664 

Evidence of — Discrediting of, by means of entries in 

I account books years old — Books not kept by witness. See 

Evidence act, S. 34— account books- books years 
I OLD. (1924) 21 L.W. 183 (189). 

I Evidence of — Discrediting of, on strength of cir- 

cumstantial evidence — Propriety of. See EVIDENCE — CIR- 
CUMSTANTIAL Evidence. (1922) 17 L. W. 481 (483). 

Evidence of — Monotonous nature of, in India. 

The acts which are said to have constituted the adoption 
are described by all the witnesses in almost the same words 
(no unusual circumstance with Indian witnesses). {Lord 
Chelmsford.) TaVAMMAUL v. SaSHACHALLA NaIKER. 

(1865) 10 M. I.A. 429 (431) = 2 Sar. 139. 

Evidence of— -Rejection in appeal of — Evidence 

accepted by Court below — Rejection of — Decision of c*ise 
based on probabilities and on c<Hduct of parlus — Prvpriety . 

But if there be found, even in a native case, positive 
credible testimony unimpeached, and credited by a Judge 
competent to judge of the credit due to witnesses, it would 
seem to be equivalent to a total disregard of native testi- 
mony, to say, despite of this positive testimony, we will put 
all evidence aside, and act alone on the probabilities of the 
stories and the inference fronj the conduct of the parties. 
(187-8). {Sir Richard Kindersley.) WISE v. SUNDU* 
LOONISA CHOWDRANEE. 

(1867) 11 M. I. A. 177 (187-8) = 7 W. R. (P. 0.) 13 = 

1 Suth. 667 = 2 Sar. 249. 

Evidence of— Rejection in appeal of— Independent 

witnesses — Rejection on ground of witnesses not being — 
Evidence accepted by Court belcnu. 

It is quite true that the witnesses cannot be regarded as 
independent witnesses. But they do not seem to have been 
shaken in cross-examination, and the trial Judge accepted 
their statements. It would be out of the question to reject 
their evidence on mere suspicion. {Lord Macnaghten.) 
MUSSUMMAT MAQBULLAN V. AHMAD HUS.AIN. 

(1903)31 1. A. 38=26 A. 108 (116) = 8 C. W. N. 241 = 

6 Bom. Ii. R. 233 = 8 Sar. 683. 

Evidence of — Rejection in appeal of — Part reject, d 

by Court belcnu — Rejection of whole on ground of — Propriety. 

The rejection of certain specific statements of a witness is 
not necessarily a ground for disbelieving tht whole of his 
evidence ; nor is the fact that a Judge has not acted on 
certain portions of his evidence which may be due to caution 
on the part of the Judge or inaccuracy on the part of the 
witness. {Lord Robertson.) DEBI PEUSHAD CHOWDHRY 7'. 

Rani radha Chowdhrain. 

(1904) 31 1. A. 160 (167) = 32 0. 84 (95) = 

9 C. W. N. 16l-8Sar.70P, 



1103 


THE PRIVY COUNCIL DIGEST 


1104 


EVIDENCE 

Witnesses— 

•Evidence of — Rejection in 


appeal of — Propriety — 
■Rejection on gronnd of 


Discrepancy in record of evidence 
— Discrepancy not pnt to 7oitncss. 

It is dangerous for a court of appeal to reject an impor- 
tant and respectable witness who has been believed by the 
court who heard his evidence on some supposed discrepancy 
in the record of it which did not occur to that court and 
which if his attention had been called to it he might have 
been able easily to explain (45). (.SV> Robert Collier.) RUN 

Bahadur Singh lachoo Kooek. 

(1884) 12 I. A. 23-11 C. 301 (316) = 4 Sar. 602. 

^Evidence of — Rejection in appeal of — Youth of wit- 
nesses — Rejection on ground of — Evidence accepted by trial 

Judge. Evidence— Witnesses— Youth of. 

(1923) 45 M. L. J. 242 (245). 

Evidence of — T raj/saction — Evidence given loni^ 


EVIDENCE- (<r^///r/.) 

Witnesses— 

25 C. L. J. 363=14 A. L. J. 1248 = 
18 Bom. L. B. 1037 = 19 O. C. 192 = 1 Pat. L. W. 167 = 

36 I. C, 104 =31 M. L. J. 607. 

Examination of — Oath — Witnesses of high rank — 

Examination of., 7oithout oath. 

Their Lordships trust that the Judges will use the neces- 
sary means for having witnesses of high rank, who would 
object to taking an oath, examined without oath according 
to the regulations now in force upon that subject, and 
having the interrogatories so framed as to elicit the truth 
from them without offending their dignity. {Lord 
Brougham.) SrI SuNRER BHARTI SWAMI v, SlDHA 
LINGA CHARANTI. (1843) 3 M. I. A. 198 = 

6 W. B. (P. C.) 39=1 Suth. 142(147) = ! Sar. 266. 

Examination of— Opposite party — Examination in 

Am 


grvoi 

after date of — Contemporaneous statements made soifhout 
any motive for misrepresenting facts — l^referenee of latter 
to former. 

Allowance must be made for the lubricity of testimony 
depending upon recollection extending back for long 
j^eriods, and such evidence is always far less reliable than 

contemporaneous statements made without any possible — - - ^ - . . . 

motive for misrepresenting the facts. (Lord Salvesen.) this particular evidence was certainly .. 

SaDIO ALl khan 7 .. JAI KISHORI. cl.ince in respect of tl.e pla.nt.ff’s demand. The objection 

(1928) 47 C. L. J. 628 = 26 A. L. J. 685 = 

32 C. W. N. 874 = 5 O. W. N. 547 = 28 L. W. 17 = 

109 I. C. 387 (2) = 30 Bom. L. B. 1346 = 

A. I. B. 1928 P. C. 152 = 55 M. L. J. 88 (94). 

Examination of — Cross-examination —Opportunity 


absence of — Irregularity — Objection to—Eorce of. 

In the course of the proceedings before the Zillah Court 
in India, it appears that a witness, the sole surviving at- 
testing witness to the instrument in question, was examined 
for the plaintiff without the presence of any vakeel, or 
agent on behalf of the defendant, and in the absence of the 
defejiilant himself. Other evidence was also given; but 


for — Necessity — Court — Examination by. See CROSS-EXA- 
MINATION. (1922) 17 L. W. 481 (493). 

■ Exami nati on of — Fai I ure — Adverse i n ferenc e in 

appeal from — Propriety — No such point made in Court 

below. 

Where comment was made in the judgment of the 
Court of Appeal on the fact that plaintiff did not examine 
his mother in a case in which no question was raised at the 
trial as to her absence, their Lordships observed that the 
comment was not justified, because, if any point had been 
made in the trial Court about her absence, an explanation 
might possibly have been offered. (Lord Phillimore.) BaN- 
WARl Lal V. MaheSH. (1918) 45 I. A. 284(287-8) = 
41 A. 63 (67) =21 O. C. 228 = 23 C. W. N. 577 = 

49 I. C. 640 = (1919) M. W. N. 490. 

Examination of — Material loitncss — Examination 

of — Necessity of — Insistence upon., even at late stage — 
Court's duty. 

Though the application to examine E may possibly have 
been rightly refused in the first instance, having regard to 
the time at which it was made, their Lordships cannot but 
regret that after the case had progressed, and every one saw, 
as they must have seen, that it was vital to obtain her evi- 
dence, the Subordinate Judge did not announce to the 
parties that he was then ready to give permission to have 
her evidence taken, and did not impress upon the respon- 
dents that as they sought to have declared void the solemn 
deed this lady had entered into, and on the faith of which 
she had obtained the appellant’s money, it was their duty to 
examine her to explain the circumstances under which she 
entered into it. That was not done, however. The defend- 
ants did not again apply, and the case proceeded to drag 
slowly on without the evidence of the witness who knew all 
about the facts, and whose evidence would probably have 
put an end to the controversy one way or another in a few 
hours (236). (Lord Atkinson.) Sadik HuSAIN KHAN v. 
Hashim Ali Khan. (1916) 43 1.A. 212 = 

38 A. €27 (663) = (1916) 2 M. W. N. 677 = 
21 M. L. T. 40 = 6 Ii. W. 378 = 21 0. W. N. 133= 


which was suggested in the petition to the Sudder Dewanny 
Court, and which has also been urged before us, was that 
such examination could not regularly or properly have taken 

place. . , . .. :r 

Their Lordships are of opinion that that objection, it 

taken in the right time and in the right place, would (to 

what extent may be questioned, perhaps) be an objection 

which ought to prevail with respect to the evidence to 

which it was applied (247). (Sir William H. 

Rajah bommarauze Bahadur v. Rangasamy mu* 

DALY. (1855) 6 M.I.A. 232 = 1 Sar. 636. 

Examination of — Party — Opponent — Examinath^ 

by— Forcing of — Practice of — Propriety. See EVIDENCE 
Party— Opponent— Examination by. 

Examination of—Pirty responsible for— I gnorance 

of Indian litigants as to. ^ 

It is contrary to all experience in Indian cast^ to p ■ 
same that suitors in India have any knowledges o^ 
proper witness of plaintiff or defendant. (Dr. l^^^**’* 

Bunwaree Lal v. Maharajah « io«- 

(1858) 7 M.I A. 148 (163) = 4 W.B^ 128- 
^ 1 Suth. 307 = 1 Sar. 610. 

Examination of-Rcfusal by Court below to all<^ 

—Interference with— Application for examination made 

in midst of hearing. rlprr^p 

The only other objection, which was 

is, that there jvas a refusal to examine ™ 

tiation having been prayed for t J^travagant an 

IpplfcrtL ^°:;er was" made to any Court, to ask, in the 

^application as ever there shou d be a permission to 

midst of the hearing tha^ there ascertained 

examine been issued to compel them 

ong before ; dr evidence ; those subpxnas not 

o come m and give their ev^ 

having been served, becau^ ^^^y immediately 

the Li™ly it is not an application that ought 

KAM muni DIBIAH - ^ ^ ^ 

1 Suth. 207 = 1 Sar. 369. 

Pramination of — Some of witnesses— Refusal to 

exami, fe: on the ground that their ande,.ce w.Jl be same as 

that of witnesses already cxam,ned-Propnely. 
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EVIDENCE— 

Witnesses— 

In a case in which the defendants tendered 58 witnesses 
in support of their case, the trial judge examined 30 of 

them, and refused to permit the remaining witnesses to be 
examined on the ground that their evidence would go only 
to prove the same facts deposed to by the 30 witnesses al- 
ready examined. Those facts, if proved, would, however, 
have put an end to the plaintiff’s case. The trial judge 
decided in favour of the plaintiff, and his decision was 
affirmed on an appeal. 

On appeal to the Privy Council by the defendants, held 
that the rejection of the evidence of the remaining wit- 
nesses for the defendants was wholly irregular, and detri- 
mental to justice. {Lord Brou£'ham.) JESWANT SlNGH- 

JEE V. JET SINGJEE. (1841) 2 M.I.A. 424 = 

6 W.R. 46 = 1 Suth. 150 = 1 Sar. 213. 

/^'ulse sase — Witness speaking to — Evidence of— 

Value of. 

Where it is conclusively shown that witnesses have come 
to prove a false case— a case false in its material particu- 
lars much reliance cannot be placed upon their evidence 

as to any particular questions in the cause. KhaJAH 
HaBEEB OOLLAH V. KHAJAH OONHtJR ALLY KHAN. 

(1872) 18 W.R. 523 = 5 Sar. 699 (700). 

False evidence in part knowingly given by~~Credi- 

bility of witness in case of — Effect on. 

The parol testimony for the respendents is open to the 
observation, that nearly all their witnesses depose, either to 
the execution of the deed of gift alleged to have been exe- 
cuted by the deceased, or to conversations with the de- 
ceased, in which an intention to make the gift is expressed. 
Now that deed is palpably a mere fabrication (429-30). 
{^Mr. Pemberton Leigh.) HURADHUN MOOKERJIA v. 
MUTHORANATH MOOKERJIA. (1849) 4M. I. A. 414 = 

7 W.R. P.C. 71 = 1 Suth. 213 = 1 Sar. 375. 

The appeal arose out of a suit brought by the plaintiff 


claiming dower which, she alleged, was settled upon her at 
the time of her aHeged marriage with By against the wife 
of B and tw'o of his sons by that wife. The suit necessarily 
involved the consideration of the question of marriage, 
and, accordingly, tw'o issues were settled, orie raising the 
question whether the plaintiff had been married to By and 
the other, raising the question whether the amount of 
dower which she claimed was really agreed upon at the 
time of the alleged marriage. 

The witnesses who said that they were present at a 
marriage stated that some sixteen or seventeen years be- 
fore the death of ^ a contract of marriage was openly 
made between B and the plaintiff, and that, at the time of 
that marriage, it was agreed that he should give her a sum 
of Rs. 10,000 as deferred dower. The marriage and the 
agreement for the dow’er formed one transaction. 

The trial Judge came to the conclusion that the wit- 
nesses who were called to prove the marriage 
and agreement were entirely unworthy of credit. He there- 
fore found both the issues against the plaintiff and dismiss- 
ed the suit. 

On appeal the High Court concurred with the trial Judge 
in his opinion of the credibility of the witnesses, so far as 
they sought to prove the agreement for dower ; but they 
neverthel^ reversed his finding on the issue as to marriage 
and held the marriage proved. 

Heldy that, if the witnesses were disbelieved as to the 
dower, it was a necessary consequence, in good sense, that 
they should be disbelieved as to what they said about the 
fact of the marriage, and that the finding of the High 
Court as to the fact of the marriage could not be sustained 
on the direct evidence. 

70 


EVIDENCE— 

Witnesses 

It may be that a witness may say that which is untrue 
upon some particular fact in the case, and you cannot dis- 
believe him as to the whole of what he states. But here 
is one transaction. The marriage and the agreement for 
dower are so blended together that it is impossible to rely 
upon witnesses as to one part of the transaction who were 
discredited as to the other. ShOJANT Ali Khan v. 
MUSSUMUT MUKDHOOM JaN. (1872) 8 M. J. 185. 

If a witness has made false statements on impor- 
tant matters of fact which it is impossible that she could 
not recollect, her testimony on other matters in favour of 
herself is attended with great suspicion. {Lord Ilobhoitse.) 

Hakanunu Kov Chetlangia 7' Ram Gopal Chatl- 
ANGIA. (1899) 27 1. A. 1(7) = 27C. 639 (646) = 

4 C. W. N. 429 = 2 Bom. L. R. 562 7 Sar, 648. 

Forgery — Witness party to — Credibility of. 

No weight whatever ought to be given to the evidence of 
a witness who himself comes and says, not only that certain 
deeds were forged, l)ut that he liimself had l>een a party to 
the making of them, (507). Kali CHANDKA ChOWDHRV 
V. SHIBCHUNDRA. (1870) 6 B. L. R. 501 = 

16 W. R. 12 = 2 Sar. 621 = 2 Suth. 383. 

Fraud — IViiness party to a greats Credibility of. 

It is obvious that credit could not l)e given to witnesses, 
who confess their participation in a great fraud, unless their 
testimony was corroborated (249). {Sir Montague E. 
Smith.) BURRALaLL OPENDRONATH SaHEE DEO v. 
Court OF Wards. (1879) Bald. 235 = 31. J. 376. 

Government Official — Evidence ofy highly impro- 
bable — Rejection ofy on that sole ground. 

In this case an important i.ssue was whether plaintiff was 
the married wife of a Sudra Zemindar whose property she 
was claiming on behalf of her son as his issue. The defen- 
dants denied the factum and validity of the marriage, and 
attempted to prove by evidence that plaintiff had been a 
dancing-girl to lay foundation for rendering the marriage 
invalid, even if the ceremony had been gone through. 
Among the witnesses called by them on the issue was one 
A a Government Official, who deposed to the plaintiff 
having actually appeared and danced before him at a parti- 
cular village 18 or 19 years before the date of his deposition 
when he went on circuit to the village with his master. 
From the details the witness gave as to plaintiff’s name, 
parentage, and appearance from the above circumstance 
alone and from other circumstances appearing in his evid- 
ence, it was clear that his story was an utterly improbable 
one. Their Ix)rdships observed that, though, as a Govern- 
ment official, the witness was prima facie entitled to credit 
as an independent and respectable person, his story, when 
scrutinised, appeared to bear a strong resemblance to those 
admissions which the wants of a case often produced. 

Such testimony is very common ; it is possible in a given 
case that it may be true, but it is of so dangerous a nature 
and presents so few claims to be believed, that evidence of 
the kind is little regarded, even though the witness deposing 
to it be in no other way discredited than as one deposing to 
evidence on which a Court cannot rely. {I.ord Justice 
James.) RAMAMANI AMMAL v. KULANTHAI NATCHIAR. 

(1871) 14 M. I. A. 346(363 6) = 17 W. B. 1 = 

2 Suth. 493 =2 Sar. 736. 
— High rank — Witnesses of — Evidence of — Admissi- 
bility and value of — Interrogatories^Evidence given on — 
Cross-Examination— Refusal of ivitness to submit to. 

It ought to be observed, with regard to the question as to 
interrogatories to persons of high rank, that even if the 
objection is not done away, which is most pro|)erly made on 

the ground of those persons refusing cross-examination, 

for example, refusing to give the grounds of their knowledge 
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of the caiisoc scicniioc, as they say in Scotland, — still you 
may take the evidence, and it would be a strong argument 
upon its weight, a strong argument to show that it is of 
no weight, that they were not cross-examined. {Lord 
Brougham.) SKI SUNKER KHARTI SWAMI 7'. SIDHA 

LINGayah Charanti. (ISIS') 3 M. I. A. 198 = 

6 W. R. (P. C.) 39 = 1 Suth. 142 (147)= 1 Sar. 266. 

1 ndebtedncss of ^ to party ui whose fai'our evidence is 

given — Effect ofy on his credibility. 

This witness appears to be a person in a very respecta- 
ble position in life ; a person likely to be called upon by the 
testator to take the part which he did in the completion of 
the will. The only objection suggested to him is, that he 
appears to be indebted to the appellant in a bond for Ks. 
500, payable by instalments, a circumstance which cannot 
weigh much, if anything, against his evidence (104). {Lord 
Kingsdown.) NANA NURAIN \<AO v. HUREE PUNTH 

BhaO. (1862) 9 M. I. A. 96 = 1 Sar. 843 = 

Marsh. 436. 

'Indian witnesses — Common character of. 

There is not a single witness produced on that side ex- 
cept the witnesses of the character so common in the 
Indian Courts, viz., male menial servants, dependants, and 
Ryots living in the neighbourhood, who are all obviously 
persons less likely to have the circumstances deposed to 
within their knowledge, and to be far less trustworthy, than 
thememl>ers of the family who might have been produced 
(528). {Sir Jaynes Co/vi/e.) BaBOO BODHNARAIN 

Singh v. baboo Omrao Singh. 

(1870) 13 M. I. A. 519 = 16 W. R. P. C. 1 = 
6 B. L. R. 609 = 2 Suth. 371 = 2 Sar. 607. 

• Interested witnesses — Rejection of eindence on 

ground of witnesses being— Propriety — Sale — Question as 
to — Vendors and vendees — Evidence of — Rejection of. 

Where the question was whether in the matter of a pur- 
chase or a sale certain persons represented the whole of the 
village in the matter, held that in such cases the persons 
engaged in the transaction — and notably the vendors and 
the vendees — were necessarily essential witnesses, and that 
in the absence of contradiction to disregard their testimony 
because they were interested parties would be to carry the 
vigilance, with which the Court ought always to regard in- 
terested testimony, beyond all reasonable and trustworthy 
limits (725). {Lord Buckmaster.) iDRIS v. MRS. JANE 
Skinner. (1918) 66 I. c. 723=82 P. R. 1919 = 

45 P. W. R. 1919. 

^Interest of, in litigation — Effect of, on credibility of 

witness. See EVIDENCE— WITNESS PARTY TO OR 

ETC. (1835) 6 W. R. (P. C.) 102. 

Judge acquainted with — Character and credibility of 

witnesses — Remarks upon — Propriety. See JUDGE — PER- 
SONAL KNOWLEDGE— IMPORTATION INTO JUDGMENT 
OF— W HAT AMOUNTS TO. ( 1858) 7 M. I. A. 169 (203). 

Lapse of time-' Evidence given after long — Evidence 

as full and perfect as if incident occurred very recently — 
Effect of., on credibility of witnesses. 

The witnesses saw everything there was to see. After 
the lapse of fifteen years they remembered everything they 
saw as if it had occurred yesterday. The learned Judges of 
the High Court, not perhaps without reason, distrust eyes 
so observant and memories so retentive (524). {Lord Mac- 
naghten.) GOSSAIN DALMIR PURI v. MOONSHI GOPI 

Nath. (1893; Bald. 621. 

Litigation — Interest of witness in — Effect. See EVI- 
DENCE — WITNESS — Party to or etc. 

(1835) 5W.R. (P. a)102. 
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Witnesses— ((7z?///f/.) 

Material witness — Examination of —Necessity of — 

Insistence upon, even at late stage — Court's duty. See EVI- 
DENCE— WITNESS — Examination of — Material 
WITNESS. ( 1916) 43 I. A. 212 (236) = 38 A. 627 (6^3). 

Native witnesses — Time — Inaccuracy as to, usual. 

See Evidence— Witnesses — Time. 

(1872) 14 M. I. A. 412 (421). 

' — Negative evidence of — Value of. See EVIDENCE — 

Witnesses— Error Common of. 

(1896) 23 I. A. 147= 19 A. 1 (16). 

“Occurrences most striking in their nature and most 

likely to endure in the memory — Evidence as to — Contra- 
diction as regards — Effect of, on other parts of their evi- 
dence. See agreement— Oral agreement, 

(1891) 18 I. A. 78 (98) = 18 C. 573 (602-3). 

Party —Examination as witness. See EVIDENCE 

Party. 

Party — Opponent — Examination by — Forcing of — 

Practice of — Propriety. See EVIDENCE— PARTY — OPPO- 
NENT— ExaMIN.ATION BY. 


Party's own evidence — Witnesses irnpraidng upon 

and contradicting — Credibility of. 

Where in a case in which the party (alienee from a 
Hindu widow) himself having an imperfect recollection of 
the transaction (alienation), and having stated that he paid 
the money to the vendor personally, a servant comes for- 
ward, after the decision of the case by the Court of First 
Instance and the Court of Appeal, to make out an elabor- 
ate proof of payment of debts to a third party, the least 
that can he said of evidence so given, is that it is wholly 
untrustworthy. {Sir James Coli'ile.) RAJ LUKHEE DA- 
BEA V. GOKOOL CHUNDER CHOWDHRY. 

(1869) 13 M. I. A. 209 (227-8) = 12 W R. (P. C.)47 = 
3 B.L. R. P. C. 57 = 2 Suth. 276 = 2 Sar. 618. 


Party to or mixed up in suit — Witness being — Cre- 
dibility of — Effect on. 

With respect to whose evidenee has been so much 
relied upon, it is to l>e observed that the situation in w'hich 
he stands, if compared with the testimony of other witness- 
es, does not appear to place him in a very favourable situa- 
tion. He is a party to the cause, and may have had a very 
considerable interest in supporting the case of the appellant. 
He was so mixed up in the suit that we cannot say he ® 
person who can be supposed to have no feeling upon e 
subject, and at least he is not entitled to be place in 
that high position that entitles him to give evidence o pu 
down the testimony of all the other witnesses. ^Mr. Justice 
Bosanquet.) HOMABAEE z/. PUNJEABHAEE DOSABHAEE. 

(1835) 5 W. R. 102 P. 0. = 1 Suth. 28 (36)-l Sar. 68. 


Perjury — Summary proceeding against witness for. 

CONTEMPT OF COURT— WITNESS— PENURY. 

(1909; 19 M. L. J. 324. 


persons present in court but not cited as — Answers 

of, to questions put by court, not challenged— Adverse infer- 

ence from. 

In a case in which the question was whether the husband 
of the respondent had been legally adopted by /^ the husband 
of the appellant, the appellant examined the family purohit, 
who deposed that the obsequies of P, had been j^rformed. 
not by the husband of the respondent, but P^ brother. 
P's brother had not been called, but he was in Court when 
the purohit was giving his evidence. The trial "f 

him there, asked him whether it was true as stated that he 
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had performed the obsequies (which could only have been 
allowable if the respondent’s husband was not the adopted 
son) and he answered that he did. No attempt was made 
by those appearing for the respondent to challenge his 
statement, or to have him ordered into the witness-box for 
cross-examination . 

Held, that the trial Judge was right in commenting upon 
this circumstance (602). {yiscount Haldane^ GaNNA- 
BHAITULA VENKAMMA V, GaNNABHAITULA VENKATA- 

RATNAMMA. (1919) 10 L W. 699 =23 C. W. N. 961 = 

(1919) M. W. N. 544 =27 M. L. T. 107. 

Portion of testimony not believed — Rejection of 

whole on ground of. 

Their Lordships are by no means sure that the Commis- 
sioner was not too sw’eeping in his condemnation of these 
witnesses, because even if some discrepancies appear in their 
evidence as to the fact of the marriage, it may still be that 
they were speaking the truth when they said they were 
present at the ceremony of marriage. It is too common 
for witnesses in India to become partisans of the party for 
whom they are called, exaggerate facts, and adding inci- 
dents to transactions which really took place. But it is not 
always safe to disregard their evidence altogether because 
in some respects they may have said that w hich is not 
Ixjlieved (l5). {^Sir Montague E. Smith.) NaWAB MUHA- 
MMAD Azmat Ali Khan v. mussumat Lalli Begum. 

(1881) 9 1 A. 8 8 C. 422 = 4 Sar. 310 = 

17 P. I}. 1882 (Civil). 

Prevari cation by — Effect. 

It apijears strange that any legal practitioner could 
suppose that clumsy, stupid and transparent prevarication 
such as this witness indulged in could impose upon any 
legal tribunal worthy of the name, much less upon one of 
the ability and distinction of the High Court of Calcutta. 
{Lord Athinson.) SaTISH CHANJ:)RA CHAITEKJI r. 
KUMAK SaTISH KaNTHA ROV. (1923) 731. C. 391 = 
33 M. L. T. 326 (P. C.) = A. I. R. 1923 P. C. 73 = 

46 M.L. J. 363 (375-6). 

Professional witness — Mere giving evidence in other 

cases — Disti ncti on . 

It is no doubt a legitimate objection to a man’s credit 
that he is a professional witness; but to state broadly and 
generally that a witness has given evidence in other cases, 
and therefore, becomes unworthy of credit, can only tend to 
increa.se that indisposition of respectable persons to come 
into Court as witnesses, which is one of the social evils of 
India. LalL BeHAREE LaLL v . MUSSUMAT (JOPEE 
Beebee. (1872) 18 W. E. 285 = 5 Sar. 706(707) = 

2 Suth. 714. 

Relationship to party of — Witness assisting party 

in litigation — Witnesses connected with, by blood or 
sendee — Effect, 

The relationship of a class of witnesses should be con- 
sidered only with the ordinary caution with w'hich testimony 
is sifted where sympathy with one side is to be taken for 
granted, and should not be treated as making them inte- 
rested or unreliable witnesses. 

The fact that one of such persons besides being a relative 
was assisting the plaintiff in the case, and that the other 
witnesses were connected with this person by blood or 
service, is not necessarily a sufficient ground for discredi- 
ting their evidence. {Lord Robertson^ DEBI PerSHAD 
Chowdhry V, Rani Radha Chowdhrain. 

(1904) 31 1. A. 160 (167) = 32 C. 84 (94 5) = 

9 C. W. N. 161 = 8 Sar. 708. 
Reputation or high standing of — Notan element of 

ssupicion. 


EVIDENCE— (C^7«/^/.) 

Witnesses— (Ci^wA/.) 

Their Lordships cannot approve of the idea that in India 
the law would make the posses.sion of reputation or high 
standing an element of suspicion. If it were so, then the 
result in India would be to import pro tanto a disqualifica- 
tion and disability into the position of reputable men (153). 
{Lord Shawf) BAL GaNGADHAR TILAK v. ShRINIVAS 

Pandit. (1915) 42 LA. 135 = 39 B. 441 (469) = 

17 Bom. L. R. 627 = 19 C. W. N. 729=22 C. L. J. 1 = 
13 A. L. J. 570 = 18 M. L. T. 1 = (1915; M. W. N.654 = 

2 L. W. 611 = 29 1. C. 639 = 29 M. Ji. J. 34. 

Riches and truth— No fixed relation between. 

Theie is no fi.xed relation between tlie gains of u.sury and 
truth. {Lord Atkinson.) LAL KUNWAR v. CHIRANJI 

Lal. (1909) 37 I.A. 1 (101) = 32A. 104(115) = 
7 M. L. T. 57 = 11 C. L. J. 172 - 14 C. W.N. 285 = 
12 Bom. L. R. 244 = 5 1. C. 249 20 M. L. J. 182. 

Servants— Birth of child — Evidence on. 

In such a matter as the birth of a child in the house ser- 
vants are persons having means of knowledge ; and to pass 
over their evidence, not otherwise impeached, as worth 
nothing is somewhat too sweeping (126). {Lord Hobhouse.) 
GURUSAMI PiLLAl V. SiVAKAMI AMMAL. 

(1896) 22 1. A. 119 = 18 M. 347(366) = 

6 Sar. 610 = 6 M. L. J. 106. 

Servants aud dependants of a great man— Evidence 

of, in his favour in nearly same words, if not in selfsame 
words — Value of, in Indian cases. 

Against all this testimony there is nothing, except that 
which unfortunately we know to be of very little value in 
Indian cases, the depositions of a great many persons, ser- 
vants and dependants upon a great man, all of whom, in 

nearly the same words (as respects the two classes of wit- 
nesses it is in the selfsame words), speak to some facts 
which are contradicted by those whose testimony appears 
much less open to imputation (215-6). {Mr. Pemberton 
Leigh.) NAWAB AMIN-OOD-DOWLAH t'. SVUD Koshun 
A u Khan. (1851) 6 M. I. A. 199 = 1 Suth. 229 = 

1 Sar. 419. 

Servants of party or co-sharers in same interest with 

him — Evidence of — Value of. 

Where die High Court disregarded the evidence of the 
plaintiff’s witnesses with the remark that they were tenants 
or servants of the plaintiff or of co-sharers in the same inte- 
rest, held, that though such considerations might be import- 
ant enough when there was contradiction, a vacillation, or a 
nice balance of evidence, or some violent improbability 
about the story that was told, they could not be relied upon 
as themselves supplying reasons for disbelief. {Lord Hob- 

house.) Caspersz V. Kishori l.al Roy Chowdhri 
(1896) 23 C. 922 (931) = 1 C. W. N. 12 = 7 Sar.'si. 

• Some of~Refusal to examine, on ground that their 

evidence will be same as that of witnesses already examined 
-Propriety. See EVIDENCE— WITNESSES— EXAMINA- 
TION OF— SOME OF WITNESSES. (1841) 2 M. I. A. 424. 

Standing and respectability — Witnesses of— Perjury 

by — Proof clear and cogent of — Necessity, 

The witnesses are perons of standing and respectability, 
unconnected with the Rajah (the genuineness of whose will 
was in question) and his household, and having no interest 
in the issue of this litigation ; and, in the opinion of their 
Lordships, nothing short of clear and cogent proof can justify 
the imputation that, after the death of the Rajah, they deli- 
berately consented to perjure themselves in order to set ud 

w'ill they knew to have been forged by his servants (20 f 

{Lord Watson.) CHOTEVNARAIN SiNGH v. Ratan I^nvi;* 

(1894) 221. A. 12 = 22 C. 619 (627-8) 
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Station in life of—Objeciion based on— Reference 

by them to other persons not one of whom examined by 
opposite party — Effect, 

It is said that the appellant’s witnesses who depose to the 
facts, constituting the adoption, are for tlie most part in 
low station of life, and likely to be influenced by the appel- 
lant ; but it is sufficient to state, in answer, that these wit- 
nesses depose to the presence, on the principal occasions to 
which they refer, of many other individuals whom they name, 
any one of whom might have been called by the respon- 
dents, and yet not one single witness is examined for that 
purpose (428). (;)//•. J\mberlon Leii^h?) IIURADHUN 

MOOKERJIA 7'. MD'IHOKANA'I M MOOKERJIA. 

(1849) 4 M.T.A. 414 -7 W. E. (P. C.) 71 = 

1 Siith. 213-1 Sar. 376. 

Status of — Rejection of evidence on ground of — 

Permissibility. AVc HINDU I .AW— WlEE— EXKCU'I'ION— 

A'lTES'I'ORS 1 (). ( 1924) 19 L.W. 699 (702). 

— -Substantial person — Meaning of. See BENGAL 

REGUL ATIONS— PUTN I TALUQS REGULATION VIII 

OF 1819— S. 8, ('1. (2)-Wori)S— “ Substantial 
Person”. (1874) 2 I. A. 71 (79-80). 

■Suspicion as regards— Concurrence of testimony of 


many witnesses — Effect, 

The concurrence of testimony of many intelligent witnes- 
ses. without circumstantial variety, where the facts are 
very few and simple, and all would be naturally attentive 
observers of the scene, furnishes no ground for suspicion 
(549). i^Lord Chelmsford.') NEELKISTO DEB BuRMONO 
V. BEERCHUNDER ThAKOOR. (1869)12 M.I.A. 523- 

12 W. R. (P. C.) 21 = 3 B li.R. P. C. 13 = 2 

Time— Inaccuracy as to— Usual with native wit- 
nesses. iSir James W. Colvile.) MU.SST. ANUNDOO 

KOONWURz^. Khedoo lal. 

(1872) 14 M. I. A. 412 (421) = 18 W. E 69 = 

2 Suth. 591 = 3 Sar. 50. 

Tutored e^'idence — Effect. 

If the evidence showed some sign of drilling or tutoring 
in the mode of narration, that, however improper, would not 
constitute a sufficient reason for discreediting evidence of 
many trustworthy witnesses, since the evidence of witnesses 
to a true story is too often subject in native Courts to such 
kind of manipulation (549-50). {Lord Chelmsford.) 

NEELKISTO DEB BURMONO v. 

KOOR. (1869) 12 M.I.A. 523 = 12 W. E. (P- C-) 21“ 

^ 3 B.L.E. P.C. 13 = 2 Suth 243 = 2 Sar. 623. 

Tutored witnesscs-Witnesses intending to speak 

truth-Evidenceof-Distinction in 

Three of the attesting witnesses to the wull g'^e ‘he same 
account of the transaction, not as we too often find in these 

cases, all in the same words not, indeed, 

the minute particulars of what passed, but '' ‘‘>1 ^a* 

ment in substance and that variation in 

which are usually found in witnesses in ending to the 

Truth and not tutored to tell a particular story (104). 
(Lrd Tiufsdawu.) NANA NURAIN RAO .. HUREE 
B„Io. <»62, 9 M l. A. 96 . y 

-Youth of Rejection of evidence in appeal on ground 

(Su8'"w. 

LAL JAGA ^ p p 62 = (1923) M. W. N- 580 = 

L. B. 4 P* P- 147 = 46 M.I^.J. 242 (246). 


EVIDENCE ACT (I OP 1872). 

Admis-sibility of evidence after — -Condition, See EVI- 
DENCE act— PRIOR LAW, (1879) 7 I.A. 63(70) = 

6 C. 744 (764). 

Prior law — F.ffect on — Admissibility of evidence 

after Act — Condition, 

The Indian Evidence Act has repealed all rules of evidence 
not contained in any statute or Regulations, and a document 
to be admissible in evidence must be shown to come under 
som^ provision of the Indian Evidence Act (70). {Str 
Montague Smith.') RANI LAKRAJ KUAR v, BABOO MAH- 

PAL Singh. (1879) 7 1. A. 63=6 C. 744 (764) = 

6 C.L.E. 593 = 4 Sar. 94 = 3 Suth. 704 = 

E. & J’s No. 61 (Oudh). 

S. 13— Criminal Procedure Code, S. 145— Order 

under — Admissibility in evidence of — Purpose and extent 
of. Ytv Criminal Procedure Code— S. 145— Order 

UNDER— ADMISSIBU.ITY IN EVIDENCE OF. 

(1901) 29 I. A. 24 (33-4) = 29 C. 187 (198). 

Criminal Procedure Code, S. 145 — Order under 

— Reports accompanying, but not referred to in 

lily, CRIMINAL PROCEDURE CODE OF 1898— S. 145 

— ORDR UNDER— Reports, etc. 

(1901) 29 I. A. 24 (33-4) =29 C. 187 (198). 

^Ss. 13 and 21 — Boundary dispute — Grantee from A 

and Government— Dispute between— Grant from A ancient 

Statement of boundaries in — Admissibility agains 

Government. See BOUNDARY DISPUTE —EVIDENCE— 

Grantee from A a'sd Government. 

(1872) 14 M. I. A. 463 (462). 

— S.21 — Admission. See ADMISSION. 

.S. 21— Executor— Legatee —Purchase by executor in 


name of — Investment of legacy — Purchase if by way of 
Evidence of — Solicitors employed by executor for purposes 
of purchase — Evidence of — Admissibility. 

In a case in which the question was whether a purchase 
made by an executrix in the name of a legatee was by way 
of an investment of the legacy payable to the legatee or not, 
//i’A/ that the evidence of solicitors employed bytheex^u- 
trix to investigate the title to the property purchased and to 
carry the purchase through as to the object of the purchase 
was admissible in evidence. 

The contention that the evidence of the sohedors was 
hearsay and irrelevant in itself and inadmissible under b. .^1 
of the Evidence Act was over-ruled (^rJ^W Summr.2 

HariRAM V . Madan GOPAL. (1928) 33 C, W. N. 493 
49 C. L. J. 336 = 27 A. L. J. 406 = 114 I. C. 666- 
I. E. (1929) P. C. 77-(1929)M. W.N. 422 = 

31 Bom. li. E. 710= A. I. E. 1929 P.C. 77- 

67 M. D. J- 681. 

-Ss. 21 and 13— Boundary dispute between grantee 


from A and Government — Evidence — Grant from A ancient 
Statement of lx)undaries in — Admissibility against Gov- 
ernment. See boundary DISPUTE — EVIDENCE — 

Grantee from A etc. (1872) 14 M. I. A. 463 (462). 

g. 24 Confession by accused — Admissibility— 

English law. . . , ^ r- 

It has long been established as a positive rule of English 

criminal law that no statement by an accused is admissible 
in evidence against him unless it is shown by the pros^u- 
tion to have been a voluntary statement, in the sense that 
it has not been obtained from him either by fear of pre- 
judice or hope of advantage exercised or held out by a ^r^n 
in authority. This rule is merely a rule of policy (^VO-/;. 
(Lord Sumner.) IBRAHIM EmpeROR. ^ ^ 

riQU'l 1 L W. 989 = 18 C. W. N. 706 = 23 I. 0. 678 = 
^ ^ ^ ' 15 Cr. L. J. 326 = (1914) A. 0-5^.^ 

4 Cr. L. E. 226=3 con. L. B. 1»7, 
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evidence act (I OP lB72)—{Comd.) 

Ss. 24 and 25- -Confession to person in authority — 

Admissibility— English law— Questions put by person in 
authority— Statements in answer as to. 

The ground of objection to the admissibility of the state- 
ment of an accused person, viz,, that the statement was 
preceded by and made in answer to a question and that the 
question w'as put by a person in authority and the answer 
W'as given by a man in his custody, in so far as it is a 
ground at all, is a more modern one. With the growth of a 
Police force of the modern type, the point has frequently 
arisen in England, whether, if a Policeman questions a pris- 
oner in his custody at all, the prisoner’s answers are evid- 
ence against him apart altogether from fear of prejudice or 
hope of advantage inspired by a person in authority. Logi- 
cally these objections all go to the weight and not to the 
admissibility of the evidence. What a person having know- 
ledge about the matter in issue says of it, is itself relevant to 
the issue as evidence against him. That he made the state- 
ment under circumstances of hope, fear, interest or other- 
wise strictly goes only to its weight. Even the rule which 
excludes evidence of statements made by a prisoner, when 
they are induced by hope held out, or fear inspired by a 
person in authority, is a rule of policy (997). 

The English law on the point is still unsettled. Many 
judges, in their discretion, exclude such evidence, for they 
fear that nothing less than the exclusion ot all such state- 
ments can prevent improper questioning of prisoners by 
removing the inducement to resort to it. Others, less tender 
to the prisoner or more mindful of the balance of decided 
authority, would admit such statements, nor would the 
Court of Criminal appeal quash the conviction thereafter 
obtained, if no substantial miscarriage of justice had occur- 
red (1000). (Lord Sumner.) IBRAHIM v. EmPEROK. 
(1914) 1 L. W. 989 = 18 C. W. N. 706 - 23 I. C. 678 = 
16 Cr. L. J. 326 = (1914) A. C. 599 = 4Cr. L. E. 226 = 

3 Con. L. E. 187. 

S, 32 — tVill oft and 7oriltcn statement filed by deceas- 
ed person — Statements in — Admissibility of — Deceased 
interested in dispute and taking position against party 
against whom evidence sought to be used. 

On an issue as to whether a Hindu family was on a parti- 
cular date a joint Hindu family or not, held that statements 
in the will of a deceased person and in a written statement 
filed by him to the effect that the family then ceased to be 
joint were inadmissible against the plaintiff because the 
deceased was intere.sted in the disputes and was at the time 
taking a position adverse to the plaintiff. {Sir John Edge.) 
IlARI BakSH V. HalU LaL. (1924) 61 I. A. 163 = 

6 L. 92 = 6 L. E. P. C. 113 - 28 C. W. N. 958 = 
(1924) M. W. N. 660 = 20 L. W. 460- 
26 Bom. L. E. 1108 = 83 I. C. 418 = 
A.I.E. 1924 P.C.126 - 22 A.L. J, 264 = 34 M. L. T. 70 = 

47 M.L. J. 938 (943). 

B. 32 (2) — Age — Evidence of. Sec EVIDENCE — 


Age. 


Birth — Date of — Evidence of. See (1) EVIDENCE — 

AGE AND (2) Evidence — Birth. 

Death— Date of— Evidence of. See EVIDENCE— 

Death— Date of. 

Mahomedan Law— Dower— Amount of, fixed at time 

of marriage — Evidence of — Kazi’s register of marriages — 
Entry as to amount in— Admissibility and value of. See 

Mahomedan Law— dower— amount of— Evidence 
—Marruge— amount fixed at time of— Kami’s 

REGISTER EIC. 

Pedigree. See Evidence— PEDIGREE. 

— — S. 32 (3) — Statement against interest- — Benaml — 
Question as to — Admission by alleged real owner that pur- 


EVIDENCE ACT (I OF 1872), S. 32 {^)-{^^^ud,) 

chase was for benefit of benamidar — Admissibly, 

Hindu Law— Self-acquisition — Throwing 

COMMON Stock — Evidence. 

( 1917) 44 I. A. 201 40 A. 16. 

\ 

Statement against interest — I^egitimacy — Cousin — 

Admission by, that his cousins were his co-heirs — Admis- 
sibility and value of. See LEGITIMACY— COUSIN. 

(1903) 30 I.A. 94 (106) = 25 A. 236 (248). 

S. 32 (4) — Family custom — Deceased person — State‘ 

ments of, after dispute arose — Evidence of — Admissibility. 

Evidence, oral or documentary, as to statements of a 
deceased f)erson as to the custom in a family is not admis- 
sible if it appears that such statements were made after a 
controversy as to the custom had arisen (284). {Sir John 
Edge.) EKKADESHWAR SINGH z/. JaNKSHWARI BAHU- 

SAIN. (1914) 41 I. A. 275 -42 C. 582(601) = 

(1914) M. W. N. 807 = 16 M. L. T. 382 = 1 L. W. 863 = 
18 C. W. N. 1249 = 12 A. L.J. 1217 = 17 Bom.L.E. 18 = 

21 C. L. J. 9 = 25 I. C. 417 = 27 M. L. J. 373. 

S. 32 (4) and 49 — Family custom — Deceased mem- 
bers of family- Statements of — Evidence of— Admissibility. 

See Evidence act— Ss. 49 and 32. 

(1885) 12 I. A. 72 (86) = 11 C. 463 (481). 

S. 32 (5) — Age — Evidence of — Family record of 

date of birth — Entry by father in — Admissibility. See 

Straits Sei’I'lements Evidence Ordinance— S. 32 
(5). (1916)43 I. A. 256(261-263). 

S. 32 (6) and (6)— Relationship. See RELATION- 
SHIP— Evidence. 

S. 32, sub-S. (6) and Ss. 49, 60 — Family custom 

— Evidence — Opinion of living witness — Admissibility — 
Conditions — Opinion based cm hearsay — Repetition of hear- 
say' — Disti notion . 

It is admissible evidence for a living wdtness to state his 
opinion on the existence of a family custom and to state as 
the grounds of that opinion information derived from 
deceased persons, and the weight of the evidence would 
depend upon the position and character of the witness and 
of the persons on whose statements he has formed his 
opinion. But it must be expression of independent opinion 
based on hearsay and not mere repretiiion of hearsay 
(25l'2). {Lord Davey.) GaRUDADHWAJA ParSHAD 

Singh v. Saparandhwaja Parshad Singh. 

(1900) 27 I. A. 238 = 23 A. 37 (62) = 6 O. W. N. 33 = 

2 Bom. L. E. 831 =7 Sar. 724 = 10 M. I< J. 267. 

S. 32(6) — Pedigree, See Evidence— PEDIGREE. 

S. 33 — Criminal Case— Admission to Magistrate in 

- — Note in his judgment as to — Admissibility in civil suit. 

See Evidence — Criminai, Case. 

Criminal Case — Deposition in — Admissibility in 

suijsequent civil suit. See EVIDENCE — Criminal CASE. 

Mahomedan Law — Dower — Suit against husband’s 

heirs for— Evidence — Dejxjsitions in prior suit between hus- 
band and wife — Admissibility — Conditions. See MAHO- 
MEDAN LAW— I^OWEK. (1921) 26 C.W.N. 866 (872). 

——Revenue Officials — Proceedings lx.'fore — Evidence in 
or information obtained at — Admissibility in civil suit. See 
Evidence— C oLLtCTOR. 

S. 34- {See also ACCOUNT BOOKS). 

Account Books — Admissibility of., as corroborative 

e7'idenc€ — Books regularly kept in course of business — 
Proof of — Clerk who kept them — Omission to examine. 

It is unnecessary to consider whether the accounts might 
not have been treated as properly before the commissioner 
by way of corroborative evidence — Whether, as was argued, 
it was not sufficient to show that they were accounts regu- 
larly kept in the course of business, although the clerk who 
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EVIDEJ'’^® ACT (I OF 1872), S. 34 —{Coiil.i.) 

made Particular items, and who might have been called, 

^ lOt called to verify those items (361). (Sir Jomcs W . 
vih\) Watson 7*. Aga Mehedee Shekazee. 

^ (1874) 1 I. A. 316 - 3 Sar. 384. 

Arcoimt Books — Admissihiliiy o/\ on behalf of party 

keeping them. 

The appellant has not cliosen to bring forward any 
accounts :n his own behalf. Such a thing can be done in 
India, under S. 34 of the Evidence Act ( 19<S). (Sir Arthur 
Ilobhoitsc.') HAIJNATH SAH.W 7\ KUOHONATH PeKSHAD 

Singh. (1882) 12 C.L.R. 186 - 4 Sar. 372 - Bald. 437. 

To prove the genuineness of the hoondies sued on, the 

plaintiff relied mainly on his own books of account and the 
evidence connected with them. Tlie accounts were of such 
a nature that unless they were forged the hoondies must be 
genuine. 

Held that the Sub-Judge erred in brushing aside the ac- 
count books with the remark that “ an account-book is no- 
thing ; it is one’s own private affair, and he may prepare it 
as he likes.” (9). 

There may be accounts to wliich the description of the 
Sub-Judge would apply. < )ther accounts may be so kept, 
and may so tally with external circumstances, as to carry 
conviction that they are true. S. 34 of the Evidence Act, 
therefore, enacts that entries in books of account regularly 
kept in the course of business shall be relevant evidence 
though not sufficient of themselves to charge any person 
with liability (9). (Lord Hobhouse.) TEWARI JaSWANT 

Singh re Eala Sheo Nakain Lae. (1893) 21 I.A. 6 = 

16 A. 157 (161) = 6 Sar. 404. 

Account hooks — Books regularly kept in eourss of 

business — Admissibility of— Purpose of — Refreshing 
memory of witness — Corroborative evidence of his testimony. 

Books of account regularly kept in the course of business 
may under the Evidence Act, be appealed to, not only for 
the purpose of refreshing the memory of a witness, but also 
as corroborative evidence of the story which he tells (46). 
(Lord Daveyf) BHOY HONG KONG v. RaMANATHAN 
CHETTY. (1902) 29 I. A. 43 = 29 C. 334(338) = 

6 C. W. N. 401 = 4 Bom. L. B. 378 = 8 Sar 253. 

—Account Books — Books regularly kept in course of 

business within meaning of Section— What arc. 

“ Books of account regularly kept in the course of busi- 
ness ” in S. 34 of the Evidence Act are not confined to 
books entered up from day to day, or from hour to hour, 
as transactions take place. The time of making the entries 
may affect the value of them, but should not, if not made 
from day to day or from hour to hour, make them entirely 

irrelevant. 

If the view that the words in S. 34, “ books of account 
regularly kept in the course of business are confined to 
books entered up from day to day, or from hour to hour, as 
transactions take place, were correct, merchants and an 
kers’ books regularly kept would in nriany cases be excluded 

from being used as corroborative evidence. tc lar 

Couch:) DEPUTY COMMISSIONER OF 

MUNSHI Ram Parshad. (1899) 26 I. A. 254 (260 1) 

27 C. 118 ( 126 ) = 4 C. W. N. 147- 7 Sar. 586, 

Account Books— Entry in— Absence of— Inference 

• from — Propriety. • • i t 

S. 34 of the Evidence Act applies to entries in books ot 

account, but no inference can l>e drawn from the absence 

of an entry relating to any particular matter, 

Robertson, in course of argnmeni.) 

Singh v. Lakhpati Koer. (1902) 30 i- " Jt ^ 

30 C. 231 (247) = 7 C W. N. 162 = 5 Bom. L.R. 103- 

8 Sar. 380. 

Account Books — Evidentiary value of— Books or 


sheets of bocks referring only to a particular transaction 


EVIDENCE ACT (I OE 1872), S. 34— 

7oith a particular debtor — Books recording that transaction 
in common with other transactions in ordinary course of 
business and at appropriate dates — Distinction, 

It is impossible to give the same credit to books, or rather 
sheets of books, which refer only to a particular transaction 
with a particular delator as to books which record that 
transaction in common with other transactions in the 
ordinary course of business and at the appropriate dates. 
(Lord Davey.) BHOY HONG KONG v. KaMANATHAN 

OIEITY. (1902)291. A. 43 (49) = 29 C. 334(341-2) = 
6 C. W. N. 401 = 4 Bom. L. B. 378 =8 Sar. 263. 

Accounts Books — Evidentiary value of — Some of 

entries proved to be bogus — Effect. 

Account books are sufficiently discredited if a certain 
number of entries therein are proved to be bogus by inde- 
pendent evidence which precludes the possibility of error or 
accident. (Lord Sinha.) SETH MAGANMAL v, DaRBA- 
RILAL CHOWDHURY. (1928) 24 N. L. R. 40 = 

30 Bom. L. R. 296 = 6 O. W. N. 226 = 107 I. C. 113 = 
47 C. L. J. 222 = 27 L. W. 523 = 1. L.T. 40 C. 124 = 

A. I. B 1928 P. C. 39 = 64 M. L. J. 208. 

Account books — Net profits as shown in employer’s 

— Commission to agent based on — Correctness of profits 
shown in books — Agent if bound to accept. See PRINCIPAL 

AND Agent — Agent — Commission Payable to. 

(1927) 63 M. L. J. 278. 

Books years old — Entries in — Discrediting of testt- 

mony of witness loho has not kept the books by means of . 

A difficulty arises if a case is made to rest upon bare 
items in account books, some 16 years old and not kept by 
the party, whose testimony it is proposed by their means to 
discredit. S. 34 of the Evidence Act, which makes entri^ m 
these books relevant, provides at the same time for a limit 
upon their evidential value (189). (Lord Phillimore.) 

Debi Kai V. Pahlad Das. (1924) 21 L. w. 183 = 

A. I. R. 1925 P. C. 38= 86 I. 0. 261 = 

6 L. R. P. C. 02. 

Creditor's books called for by debtor — Admission of 

books in toto in case of —Necessity. 

The suit was on a debt bond which recited that a portion 

of the amount for which it was executed was an old debt, 

and that the other portion was a new debt contracted at the 

time of the bond. The defendant, who denied that the 

latter amount was advanced at the time of the bond, called 

for the plaintiff’s books of account. When produced, those 

books showed the whole transaction between the parties, 

and that the new debt was advanced at the time of the 

lx>nd. , . 

The Sub-Judge allowed the items proved by the account 

l)ooks, wherever they were corroborated, but disallowed 

them where they were not. The High Court, on the other 

hand, held that the books must be admitted in toto. 

Held, that the High Court were entirely right (146). 

The principle on which the Sub-Judge acted would have 

been correct if the plaintiff had relied upem his own books 

as proving his debt. But he did not do so. He relied upon 

the bond executed by the defendant, and unless tliat is 

displaced there is no answer to the suit. The defendant 

sought her defence in the Ijooks of the plaintiff. She called 

for the books and extracted her defence out of them, and it 

would lx: a monstrous thing if the party were allowed to 

call for the books of the plaintiff, and extract from them 

just such items as proved matters of defence on her part, 

and were not to allow those items which make in favour of 

the plaintiff (146). (Urd Hobhouse.) MUSSAMAT KAJ^- 

wari Kuar z/. Rai Balkrishan. (1887) 14 I. A. 142- 

9 A. 713 (718 9) = 6 Sar. 80. 

Debt Evidence of— Accounts books of creditor not 

per se sufficient. DEBT— EVIDENCE OE— CREDITOR’S 

account books not by themselves sufficient. 
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EVIDENCE ACT (I OF 1872), S. 34-(C^^///^.) 

Debt — Payment of — Evidence of— Debtor’s account 

books not per se sufficient. See DEBT — PAYMENT OF — 

Evidence of. fl875) 23 W. R. 390. 

Plaintiff’s books called for by defendant— Admis- 
sion of books in toto in case of — Necessity. Sec EVIDENCE 

ACT— S. 34— Creditor’s books called for by 

DEBTOR. (1887) 14 I. A. 142 (146) = 

9 A. 713(718-9). 

— S. 35 — Court of Wards — Manager of — Report of, 

stating lady to be wife of ward and recommending allowance 
to her — Value of, on issue as to her marriage with ward. See 
Mahomeadan Law— Marriage— Evidence— COURT 
OF Wards etc. (1844) 3M. I. A. 295 (320-1). 

Impartible Estate. Holder deceased of — Relation- 
ship of plaintiff to — Status of family of plaintiff and of 
deceased — Evidence — Return made by a former holder to 
Collector of District pursuant to requisition by Government 
— Authenticated copy of — Admissibility. See HINDU Law 

—Impartible Estate— Polliem—Poligar— Rela- 
tionship to deceased. 

(1861) 9 M. I. A. 66 (91-2). 

Impartible or partible estate — Evidence — Official 

reports — Admissibility and value of — Facts stated therein 
— Opinions stated therein — Historical narrative given in — 
Distinction. Aev Hindu Law— IMPARTIBLE Or PARTI- 
BLE Estate — Evidence— official reports. 

(1927) 55 I. A. 45 = 55 C.403. 

Inheritance — Custom of — Kanungoes — Declarations 
of — Village records — Entries made in, by officer charged 
with that duty — Admissibility of— Value of, Atv Hindu 

Law— Inheritance— Custom of— Evidence— Kan- 
UNGOES. (1909) 36 I. A. 125= 31 A. 457 (474-5). 

Inheritance — Custom of — Statement as to, in Wajib- 

ul-arz made under Reg. VII of 1822 — Admissibility — Opi- 
nion or finding of Settlement Officer not appearing on face 
of record See WaJIB-UL-ARZ— INHERITANCE— CUSTOM 

OF— Statement as to. (1879) 7 I. A. 63 (70 1) = 

6 C.744 (753-4). 

Mad. Reg. VII of 1817 — Ss. 10 and 11 — CoPector’s 

reports under — Authority of — Value of. See Madras EN- 
DOWMENTS AND ESCHE.VrS ReG. VII OF I8l7— SS. 10 

and 11 — Collector’s reports under. 

(1874) 1 1. A. 209 (238 9). 

‘Mahomedan Law — Dower — Amount of, fixed at 
marriage — Evidence— ^Kazi present at marriage— Register 
kept by, containing entry as to amount. See MahOMEDAN 

Law — dower — amount of Evidence. 

(1921) 25 C. W. N. 866 (872-3). 

* Official document — Pari of^ in excess of official duty 

' — Admissibility of. 

It may be possible that in the case of an official document 
within the meaning of S. 35 of the Evidence Act, if it could 
lie shown that any particular part of it was in excess of the 
official duty by reason of which it came into existence, that 
part might not be admissible in evidence, (Lord Parker.) 

Raj Kishore Deo v. Bani Mahto. 

(1917) 22 C. W. N. 439= 47 I. C. 1 =23 M. L. T. 382 = 

20 Bom. L. B. 712 = 28 0. L. J. 1 = 
(1918) M. W. N. 306 = 12 Bur. L. T. 88. 

" ■ ' “Official document^^Register of Mifthaidari Villages 
if an—Admissibility in exndence. 

The question was as to the nature of the respondents’ 
holding. The document under which their predecessors in 
title originally held, and which created the holding, was ad- 
mittedly lost, and the only question was whether a certain 
register of Minhaidari Villages, as evidence of the contents, 
was or was not properly admitted In evidence. It appeared 


EVIDENCE ACT (I OF 1872), S. Zh—(Contd.) 

from the document that a survey of the villages in which the 
suit property was situated was made and that a number of 
particulars were recorded regarding the villages and the 
tenants. It further appeared that one of the objects for 
which the inquiry was conducted by the Revenue Officer 
was to record the tenancies and the particulars of the tenan- 
cies. 

Held^ that the register was an official document, and was 
admissible in evidence under S. 35 of the Evidence Act, 
(Lord Parker). RAJ KlSHORE DEO BANI MaHTO. 

(1917) 22 C. W. N. 439 = 47 I. C. 1 = 23 M. L, T. 382 = 

20 Bom. L. R. 712 = 28 C. L. J. 1 = 
(1918) M. W. N. 305 = 12 Bur. L. T. 88. 

Ofiicial reports — Admissibility and value of — Facts 

stated therein — Opinions stated therein — Historical narra- 
tive given in— Distinction. See Hindu Law — Imparti- 
ble OR Partible Estate — Evidence — Official 
REPORTS. (1927) 55 I. A. 46=56C. 403. 

Revenue records — Entry of family in, as Khayyat 

Mohal — Weight due to — Proof of correctness of entry — 
A^ecessity. 

The appellate Court found that in the Revenue Records, 
the plaintiffs’ family had been shown, since 1852, as hold- 
ing land, their caste being described as Khayyat Mohal — 
and there were, in evidence, extracts from the settlement 
records of the district in question for 1853, in which the 
grand-uncle and grandfather of the plaintiff w'ere put down, 
as owners of 25 ghumaons of land, in the village of S, their 
quaum being mentioned in khayyat (Mahomedan) and got 
as Mohal. Similar entries were to found, in relation to 
the Settlement of 1882. It was admitted by the appellate 
Court that if those records truly described the plaintiffs’ 
family as Mohals, it woukl prove the plaintiffs’ right in the 
action ; but they attempted to dispose of that evidence, by 
saying “ there is no proof that whoever first caused this 
entry to be made had any real title to the use of the term 
Mohal.” 

Neid, that evidence of that character, taken from public 
records, for a series of years since 1852 and recorded in ac- 
cordance with the requirements of the law, could not in a 
pedigree case be disregarded for the reason stated by the 
appellate Court (302-3). 

No evidence is given and no suggestion is made that such 
entries were false, or that there was any existing reason, 
why deliberately false entries should have been made. In 
such a case as the present, statements in public documents 
are receivable to prove the facts stated on the general 
grounds that they were made by the authorised agents of 
the public, in the course of official duty and respecting facts, 
which were of public interest, or required to be recorded, 
for the benefit of the community. In many cases, indeed, 
in nearly all cases, after a lapse of years, it would be impos- 
sible to give evidence that the statements contained in such 
documents were in fact true, and it is for this reason that 
such an exception is made to the rule of hearsay evidence 
(303). (Lord Carson.) GHULAM RaSULKHAN SECRE- 
TARY OF State for India. (1926) 22 L. W. 299 = 
861. C. 654 = 23 A. L. J. 639 = 30 C. W. N. 101 = 

26 P. L. R. 390 = 6 L. 269. 

S. 36— Survey Map. See Survey Map. 

— S. 43 — Judgment not inter partes — Admissibility in 

evidence of. See JUDGMENT — JUDGMENT NOT inter 
partes. 

S. 46 — Age — Doctor’s certificate as to — Admissi- 
bility. See Evidence — Age — Doctor’s Certificate 

AS TO. (1916) 43 I. A. 256 (260). 

S. 48 — Inheritance — Custom of— Statement as to in 

Wajib-ul-arz made under Regulation VII of 1822— Admjssb 
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EVIDENCE ACT (I OT 1872), S. 48~(6V;//^/.) 

bility— Opinion or finding of Settlement Ofiicer not appear- 
ing on face of record. Sec W AJIB-UL-ARZ — INHERI'IANCE 

—CUSTOM OF— Statement as to. 

(1879) 7 I. A. 63 (70-1) - 6 C. 744 (753 4). 

S. 48, I\xi^\—Cofisiden7d/e c/oss of persons— B/iale 

Sultan Clan of Sultanpur if a— Origin of Clan, 

The Bhale Sultan Clan appear to have derived their 
name, some three centuries ago, from their warlike exploits 
in the service of the Emperors of Delhi. They are now 
settled in considerable numbers in the district of Sultanpur 
in Oudh, in several villages, in which they constitute the 
bulk of the population. In the language of the Evidence 
Act, S. 48, they form a “considerable class of persons.” 

{ Sir Andrew Scoble.) BaJRANGI SiNGH v. MaNOKAR- 

NiKA Baksh Singh. (1907) 35 I. A. 1(9) = 

30 A. 1 (14 5)-- 12 C.W. N. 74 = 0 Bom. L. R. 1348 = 

6 C. L. J. 766 -3 M. L. T. 1-5 A. L. J. 1 = 

11 O. C. 78 = 17 M. li. J. 605. 

— Ss. 49 and 32 — Family enstom ancient — Evidence — 

Deceased members of family — Statements of — Evidence of 
Admissibility. 

In a ca.se in which the ejnestion was whether adoption was 
prohibited by the custom of the family to which the plain- 
tiff belonged, the High Court put out of their consideration, 
on the ground that it was hearsay evidence, all the state- 
ments as to custom made by deceased members of the family 
to which the witnesses deposed. They referred to S. 32 of 

the Evidence Act, but not to S. 49. 

Held, that the latter section was applicable, and that 
where an ancient family usage was to be proved the state- 
ments of deceased members of the family were rele^nt 
facts (86). (^Sir Richard 7^^^= 

Raikat .. Rajeswar DaSS^^ ^ 463 4 str. 610, 

gs. 49, 60 and 32 (6)— Family custom - Opinion of 

living witness as to— Admissibility — Conditions. See EVI- 

DENCE act, S. 32 (5) AND SS. 49, 60. 

(1900) 27 I. A. 238 (251-2) = 23 A. 37 (62). 

— — S. 67, Cl. (16 ) — Dominion of British Crown — 

Territories under — Judicial notice of, 

Scmblc That the province of Oudh was not, when first 

annexed to British India, or at any subsequent s[)ecified date, 
annexed to the Presidency of Fort William, is one of those 
historical facts of which the Courts _ in India are bound, 
under the Evidence Act, 1872, to take judicial notice (J24). 

AZELZ. ^ ^ ^ ^ 529 = 3 Suth- 520=3 Sar. 818. 

Sa. 60, 49 and 32 (5)— Family custom— Opiiiion of 

living witness as to— Admissibility— Conditions. Sec EVI- 

act, (« a™ «■ A. 37 (32), 

03 Secondary evidence. See EVIDENCE DOCU- 
MENT— SECONDARY EVIDENCE OF CONTENTS OF. 
Q 03 (S) — Oral evidence of contents of a person w no 

u A t iiimself read document but who had merely heard 
had h,^s_Admis,sil,ility of. Ac. EVIDENCE- 

DOCUMENT— SECONDARY EVIDENCE OF CONI EN IS OF 

^ OR^Ai evidence of contents of person, etc. 
-ORAL evidlnce^^^^^ ^ ^ (64-6)= 5 Rang. 18. 

s 66— Secondary evidence. EVIDENCE—DOCU- 

v.vMT— S econdary evidence of contenis of. 

<3 CK <o\ Viiblic document — Authenticated copy of 

of Evidence - document - 

secondary evidence of contents of - PUBLIC 

document-authenticated COPY OF^ ^ ^ 


EVIDENCE ACT (I OF 'm2')-{Conld.) 

■ Ss. 66, 66 and 86 — Foreign judicial record — Proof of 

— Uncertified copy — Official of that Court — Evidence of, as 
to what took place before him and of uncertified copy— Ad- 
missibility. See Evidence act, Ss. 86, 65, 66. 

(1897) 27 I. A. 1 (7-9) = 27 C. 639 (647-9). 

S. 70 — Mortgage deed not duly attested — Admission 

A • T rr.tTJiA^. 2,. 


Act apply 'only to a 


of execution of — Validity of deed in case of. 

The words of S. 70 of the Evidence Act a 
document duly attested. 

Where the Court below held that a mortgage deed, which 
had not been duly attested, was good as against the execu- 
tant, a purdanashin lady, because she admitted that she had 
signed it, held, reversing the Court below, that the mort- 
gage deed was void as not being duly executed and attested 
(366). {Lord Darling.) HiRA BiBl v. RAM HARI LAL. 

(1925) 52 I. A. 362 = 6 P. 58 = 23 A. L. J. 816 = 
2 O. W. N. 641 = 6 P. L. T. 575 = 27 Bom. L. R. 1144= 

42 C. X. J. 148 = 22 L. W. 373 = 1926 M. W. N. 726 = 
3 P. L R. 296 = 30 0. W. N. 364 = 89 LC. 669 = 
A. I. R. 1925 P. C. 203 = 49 M. L. J. 240- 

S. IZ— Document written to dictation before 

4 . . • T T ^ i ^ ^ 


Court by person tvhose handwriting is in queAton — Value 
of, for purposes of comparison of si gnatui e. 

The question was whether the suit hoondies were really 

drawn by the defendant or were forgeries, as pleaded by 
him 

Before the Sub-Judge no comparison of undoubted hand- 
writing with the disputed handwriting was made. Wfiat 
was done was this: The judge made an officer ottne 
Court read out one of the hoondies while the defendan 
sat in Court and wrote it from dictation : he then referred 
the documents to two pleaders for comparison : they re- 
ported that the papers were not in one and the same ’ 

the judge agreed with them, and so decided against in 

genuineness of the hoondies in suit. . , 

Held, that it was obvious that such a test as that 
at best be hardly adequate ; and that it might be ac ua y 
misleading, because the defendant would have a 
disguising his hand (8-9). {Lord ILobhonse.) 

JASWANT SINGH V. LALA SHEO NARAIN. 

^893) 21 I.A. 6 = 16 A. 167 (161)- 6 Sar. 404. 
S. 74— Public document. 

Authority to adopt not a. {Sir Adames Peacock^ 

KRISHNA KlSHORI CHOWDHRANI t'. 

( 1887 ) 14 I. A. 71 (74-6) = 14 C. 486 (491) = 6 Sar. 13. 

Certified copy of—Cofiy in custody of Courts if and 

4_i_] 835 between two brothers, G and B, was rightly a 
mitted in evidence. The copy wa.s found in a box which 
was In the custody of the Court of Wards It purported 
thVface of it to be a copy certified by the record- 
keeper It was certified by 7’, record-keeper, and it was 
compared by A', assistant, and A copyist ; and re erring to 
certain purwanahs (assumed to be genuine) it would appear 
I^at the agreement of wbid. the copy was put in was one 
which arose in this way : Purwanahs were ^om the 

office of the Collector, one, being the earliest of them, of 
u!el4thof October, 18.14, in which this was stated .— 
‘Tt appears from the petition of G that he, being displeased 
W h his brother A. prays for the entry of his own name m 
Respect of the estate” ; and then further there seemed to ^ 

from A tfic father of the brothers ; and th 

followed a purwanah of the 12th of November, l834.jih^ 

. ».ov — T perused your report dated * 

m^en losTd on thepedtion of C, Purporting tha^ou have 
effe^ed adjustment between your sons B and <7 m the 
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EVIDENCE ACT (I OF 1872),— (O///^/.) 

S. 74 — Public Document— 

following inannei.” And then the manner was related. 
Then again there was a further paper signed “II. L. Col- 
lector.” — As and B have carried out the C^^urt’s order, 
the Court has been pleased and satisfied. The papers may 
be deposited. And there was a further order ot 11. 1. : — 
“Entered in Diary No. 72. Let it be filed with the record.” 
So that was a document executed in pursuance of an order 
from the Court, and directed to be filed upon the records of 
the Court. It was certified by the record-keeper, and 
appeared to have been compared by copyists. 

J-Idd^ that under the circumstances that was a document 
purporting to be a copy of a public record certified by the 
ofiicer who had the custody of it ; and that under those cir- 
cumstances it would be admissible in evidence, and shoidd 
be taken notice of by the Courts in India (457-8). (^Sir Robert 
B, Collier.) RaNI BaDAM KUNWAR re COLLECTOR OE 

Bijnor. (1882) Bald. 465. 

Oflicial record — Board of Racaite — Copy of letter 

written by Collector to Secretary of land rez enuc settle- 
ment division and filed xoith — If a)i official record — Official 
copy of that copy — Admissibility in evidence — Ss. 77 and 
78 of Act. 

In 1802, two new zeniindaries were carved by the (iov- 
ernment out of the ancient zemindary of Nuzvid, of which 
the zemindary of Nuzvid newly constituted was granted 
under a sunnud, dated 8th of December, 1802, to R. and 
the other, Nidadavolu, was granted to his elder brother C. 
The question arose whether, on the proper construction of 
thfc sunnud of 8th December, 1802, the newly constituted 
zemindary of Nuzvid was subject to the same rule as 
regards impartibility and inheritance as that to which llie 
entire ancient zemindary was subject. Their Lordships 
were of opinion that, in considering the effect of the sun- 
nud, reference might be had to a letter of the then Collector 
of the District to the Secretary of the land revenue settle- 
ment division, dated the 25th of July, 1802, in which he 
submitted a plan for the division of the ancient zemindary 
of Nuzvid and offered an opinion as to the respective 
claims of V and of R, preparatory to the introduction of the 
permanent settlement. 

Ileld^ that the copy of the letter filed with the Board of 
Revenue was an official record, and that the official copy of 
that copy was under the circumstances admissible in evi- 
dence (49). {^Sir Barnes Peacock.) RAJaVeNKA'IANARA- 
SIMHA APFA Kao BAHADUR RAJA NARAVYA AFPA 

Rao Bahadur. (1879) 7 I. A. 38 = 4 Sar. 81 = 

2M. 128(135 6)- 6 C.L. B. 152 = 3 Suth. 725. 

Pymash accounts if and when a. See PVMASH 

ACCOUNTS— Admissibility in evidence. 

(1881) 8 I. A. 143(160) = 3 M. 384(392). 

Secondary e%'idcnce of — Certified copy — Other an- 

dence — Ad missibility. 

In the case ot a document which is a public document 
within the meaning of S. 74 of the Evidence Act, no secon- 
dary evidence would be admissible except a cerlified copy 
(75). {Sir Barnes Peacock.) KRISHNA KlSHOKI Chow- 
DHRANI V. Kishoki Lal Roy. (1887) 14 LA. 71 = 

14 C. 486(491) = 5 Sar. 13. 

S. 76 — Certified copy xvithin the meaning of . 

A copy of a document is a certified copy within the mean- 
ing of S. 70 when there is in it a certificate of a public 
officer that it is a true copy of a document contained in the 
office (75). {Sir Barnes Peacock.) KRISHNA KiSHORI 
Chowdhrani V. Kishoki lal Roy. 

(1887) 14 LA. 71 =14 C. 486 (491) =6 Sar 13. 

— — Ss. 77 and 78 — Board of Revenue — Copy of letter 
written by Collector to Secretary of land revenue settlement 

n 


EVIDENCE ACT (I OF 1872), Ss. 77 and 78- {Centd,) 

division and filed with — Official copy of — Admis.sibility in 
evidence. See P:videNCE ACT, S. 74 — PUBLIC DOCU- 
MENT-SECONDARY EVIDENCE OE, ADMISSIBLE— CJKEI- 

CIAL RtCURD. (1879) 7 1. A. 38 (49) = 

2M. 128(135-6). 

— Ss. 86, 66 and 66 — Porcign judicial record — Proof 

— I ’ncerti/ied copy — Official of that Court — Evidence as 
to what took place before him and of uncerii/ied copy — 
Ad missi hi I ity . 

b. 86 of the Evidence Act wliich says that, if a copy of 
a foreign judicial record purports to be certified in a given 
. way, the Court may presume it to be genuine and accurate, 

I does not exclude other proof. 

An official in the Sikhur Court, examined as a witnes.s, 
spoke of a litigation there between R and C, and said that 
in his presence the e\idence of C was taken by the Judge of 
that Court, and that in his presence the suit was adjudi- 
cated and the order passed. He (the official in the Sikhur 
Court) put in a document which he swore w as a copy of 
CV deposition, and was in the handwriting of one of the 
Court amla. It was indorsed, “copy corresponding with 
the original,” which was in the handwriting and bore the 
signature of the Sheristadar of that Court. 

The High Court excluded all the Sikhur proceedings on 
the ground that they were not proved according to the mode 
mentioned in S. 86 of the Evidence Act. On appeal, held, 
that the assertion of the official in the Sikhur Court that R 
Sued C\ and that C gave evidence before the Judge in his 
I presence, was primary evidence of the matters ; that his 
proof of the Sikhur records was secondary evidence ; and 
that by Ss. 65 and 66 of the Evidence Act secondary 
evidtnee might be given of public documents, which the 
Sikhur records were, without notice to the adverse party, 
when, as in the case before their Lordships, the person in 
possesion of the document was out of the reach of or not 
subject to the process of the Court. {Lord Ilobhouse.) Har \. 
NUND Roy Chetlangia r. Ram Gopal Chetlangi \ 

(1899) 27 I. A. 1 (7-9) = 27 C. 639 (647 9) = 

4 C. W. N. 429 = 2 Bom. L.R. 562=7 Sar. 648. 

S. 90 — Ancient document produced from proper 

custody— Authenticity of— Presumption. 

Legal presumption is in favour of the authenticity of 
ancient documents coming from the proper custody. {Lord 
I'i/atson.) BHAIYA ArDAWAN SINGH v. UdeY ParTAB 
SINGH. (1896) 23 1. A. 64=^23 C. 838 (849) = 

7 Sar. 24 = 6 M. L. J. 79. 

Copy {of lost deed) more than 30 years old and pro- 
duced from proper custody— Signatures authenticatin <-— 
Gcntii neness of — Presumption . * 

In a case in which the construction of a grant was in ques- 
tion, the respondent’s case was that the original grant was 
lost. The appellants tendered in evidence a copy thereof 
which was more than 30 years old, and was produced from’ 
proper custody, and which bore an endorsement by the then 
predecessors of the respondents that the document was a 
copy of the original. 

that the document being over 30 years old, and 
having been produced from proper custody, the Court rnight 
under S. 90 of the Evidence Act, presume the signatures 
authenticating the copy to be genuine. {Lord AtkinS See- 
THAVYA V. bUBRAMANTA SOMAYAJULU. 

(1929) 52 M. 463 = 27 L. W. 804 = 33 C. W.N. 578 = 
A.LR. 1929 P. C. 116 = 56 M. L. J. 730 (735). 

Discretion under — p. CIs interference with. 

Their Lordships would always be extremely slow to over 
rule the discretion exercised by a learned judge under S 90 
of theEvidence Act, andthisis not a casein which thev 
would be disposed to do so. {Lord Davey.) Musamm at 

Shafiq-un-nisa V . Khan Bahadur Raja Shaban 
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evidence act (I OF 1872), S. 90—(,Co>i/,/.) 

AI.I khan. (1904) 31 I. A. 217 (219 221) = 

26 A- 681(587) = 6 Bom. L. R. 750= 9 C.W.N. 105 = 

7 O. C. 290=8 Sar. 674. 

Mci fiscc tenure— Document inirtided to operotc as a 

Comineness of — Presumption — Possession folicxoin^ 

upon document — Proof of — Necessity. ^ 

Where a document, wliich is not proved because of its 
great age and of there being no witne^^ses to prove it, is 
])ut forward as a ciocument inlenderl lo f)perate as a mera- 
see tenure, it is necessary, in order to estalilish its autlienti- 
city, to show that it was accompanied by possession. BiSHE- 

SHUK Bhuttachakjhk 7-. George Henry Game. 

(1873) 21 W. E. 22 = 4 Sar. 798-2 Suth. 919. 

Proof formal of doenment — Insistence on — Discre- 
tion as to — Propriety. i ’ i 

In the case of a document more than thirty years ola anu 

produced from proper custody, the court p.ay, under S. 00 
of the Evidence Act, presume its genuineness without proof, 
that is, it may either regard its genuineness as proved, 
unless and until it is disproved, or may call for proof of it. 

Odd that, in the circum.stances of the case, the Courts 
below rightly exerci.sed the discretion which was vested in 
them by *8. 90 by not admitting a document to evidence 

without formal proof, although it was more than .'^0 years 

old, and purported to come from the proper custody. \Lord 
Oavcv.) MUSSUMAT SHAFIQ-UN-NIS.SA V. SHABAN AU 

K H AK ^ (1904) 31 1. A. 217 (219 21) = 

26 A. 681 (586-7) = 6 Bom. L. R. 750 = 

9 C.W.N. 106 = 7 O. C. 290 = 8 Sar. 674. 

S. 90, Explanation. Sec also Dkkd— Custody 

PROPF.R OK. 

-Claimant under document— Custody of— If proper 

"^"wUh regard to the argument as to the custody of the 
bond it is sufficient to state that the Ixrnd was produced in 
the usual manner by the persons wffio 

the provisions of it. and who therefore were entitled to the 
rwssession of it ; so that the bond must be deeme’d to ha\e 

come from the proper 'c\- 

GO..BHA,. U“9> ^,^35 -2 SMh. 2oi, 

-proper custody — What is — Proof of. 

It is said that there is no proof of the^e papers ; tliey are 
all of a date which excludes the possibility of direct proof ; 
but they are proved by the production itself to come from 
the possession of the plaintiff, and the want of formal proof 
that they were found in his muniment— room cannot be 
regarded as of any importance in a suit of this description 
(332). {Lord Kingsdoaonf) VENKATASWARA \E11IAPAH 
NAICKER V, ALAGOO MOOITOO SERVAGARE^ t> 7*i - 

(1861) 8 M. I. A. 327=4 W. R. 73- 
^ 1 Suth. 440 = 1 Sar. 788. 

Title-dceds—Proper custody of . 

There is nothing to show why the owner of lands should 
not in Malabar as well a.s in England 

title (15.1). (Sir Arthur T A 143 = 

IVAN .. SHEKHAR. VaRMA.^ ^ Sat. 259. 

g 91 Contract — Construction of-^Evidence. See 

CONTRACT-CONSTRUCTION OF-EVIDENCE. 

Contract— Contemporaneous verbal agreement as to 

terms of— Evidence of— Admissibility, 

whether evidence of a j;;; ' 

<0^- M.«»o »WB o„ 

^ 9 0 . w. K. 147 = 8 Sar. 704 
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EVIDENCE ACT (I OF 1&72), S. ^i— (Could.) 

■ Deed — Construction of — Evidence. See DEED — 

CONSTRUCTION OF — EVIDENCE. 

Documenl — Secondaiy evidence of contents of. See 

EVIDENCE— DOCUMENT— Secondary evidence of— 
Contents of. 

Grant — Construction of — Evidence. See GRANT — 


Construction of— Evidence. 

— S. 92 — Construction — English Court of Chancery 

^ A J m I • 4 Mt 


Deci si ons of — Appl i cahi lity. 

The cases in the English Court of Chancery which were 
referred to by the learned Judges in the High Court (for the 
position that evidence dehors a document is admissible to 
prove the intention of the parties to it) have not, in the 
opinion of their Lordships, any application to the law of 
India as laid down in the Acts of the Indian Legislature 
(65). {Lord Davey.) BaLKISHEN DAS v. LEGGE. 

^899) 27 I. A. 68= 22 A. 149 (159)= 4 C. W. N. 163 - 

2 Bom. L. R. 623 =7 Sar. 601. 

Agreement completed bargain or merely prcrmstonal 

arrangement— Question as to— Oral evidence of what took 

place at the time-'Admissihiliiy, 

Whether an agreement is a completed bargain or 
a provisional arrangement depends on the intention ot the 
parties as deducible from the language used by the parties 
on the occasion when the negotiations take a concrete shape 
(30). Oral evidence of what actually took place on th 
occasion when the parties entered into the 
inadmissible under S, 92 of the Evidence Act (28-9L 

Ameer Ali.) HaRICHAND MaNCHARAM r. GOVIND 
LUXMAN GOKHALE. W ’ V ’ 73 = 

47 B, 335 (339-40) = 32 M. L. T. 176 = 28 0. W.N* 73- 
17 L. W. 672 = 37 C. L. J. 440 = 26 Bom. L. R- ^ 
A. I. R. 1923 P. C. 47-711. C. 763 = 44 M- L. J. 608. 

Arbitration — Reference to— Court’s order of— Expla- 
nation or variation of— Evidence— Subsequent facts or 

events— Extrinsic evidence of— Admis.‘<ibility. See^ akbi 

tration— Reference to— Court's c* ^ 

(1922) 31 M. L. T. 238 (246) (P-C.J- 

Consideration. A.r also{]) ADMISSION-CONSIDE- 

ration and (2) DEED— CONSIDERATION FOR. 

Considiration— Admission in deed of receipt of 

Oral evidence to contradict— Admissibility . 

Notwithstanding an admission in a sale-de 
sideration has been received, it 

prove that no consideration has been J^fement of fact 

the Evidence Ac. does ,7"„ral evi- 

i„ a written instrument J be varied, 

dence, but that l^^^wndo^ without Infringing any provi- 

It IS competent to the venc agreement that the 

sion of the Act to pro vendee’s hands for cer- 

purchase-money should re ^ CHAND r. 

tain purposes "V j A. 93 = 22 A. 370 (375 6) = 

W W6 = 2 Blm L.B. 663 = 7 Sar. 702. 

^ V admitted in deed to have been received 

~~iy~^Tfn‘o}-Evidence for purpose of-Admissibihly. 

^ that the money, the 

It IS formally acknowledged under his hand 

receipt ^ '^„oed and to cut it down to a nominal sum 

and seal, Ram SuRUN 

or nothing Pitarv ' 

S.NGH ''■ J ^ ^ (P C.) 14 = 

( 187o; 2 ggg ^ 2 Sar. 620. 

,Gi_Construction of— Evidence. See CON- 

A^v^truction ok— Evidence. 

-ConctTuction OF-EVIDENCE. 
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EVIDENCE ACT (I OF 1872), S. 92~(Conii/.) 

— Decc/ — Nature real of transaction embodied iti — In- 

tention of parties — Acts and conduct of parties — Evidence of 
— Admissibility. 

Under S. 92 of the Evidence Act, oral evidence is not 
admissible for tlie purpose of ascertaining the intention of 
parties to written documents, and the cases in tlie English 
Court of Chancery of which Lincoln v. Wright may be taken 
as the type have not any application to the law of India as 
laid down in the Acts of the Indian Legislature. Whenever 
therefore a question arises as to the nature of a transaction 
embodied in a document or documents, the case must be 
decided on a consideration of the contents of the documents 
themselves with such extrinsic evidence of surrounding cir- 
cumstances as may be required to show in what manner the 
language of the document is related to existing facts. Evi- 
dence relating to the acts and conduct of the parties as dis- 
tinguished from oral evidence and conversations constitu- 
ting in themselves some agreement between them is equally 
inadmissible in such cases. {Lord Sliaio.) MauNG Kvin 

r. Ma Shwe ].a. (1917) 44 I. A. 236 = 45 C. 320 = 

6 L. W. 777 = 22 0. W. N. 257 = (1918) M. W. N. 300 = 
20 Bom. L. R. 278-27 0. L. J. 176 = 23 M. L. T. 36- 
3 Pat. L. W. 186-16 A. L. J. 826 = 9 L. B. B. 114 = 

42 I. 0.642= 33 M. L. J. 648. 

Deed — Person not party to, or representative of party 

to — Ri gilts of — Evidence as to — Admissibility , 

The languages of S. 92 in terms applies and applies alone 
“ a.s between the parties to an instrument or their represen- 
tatives in interest.” Whenever accordingly evidence is ten- 
dered as to a transaction with a third party, it is not govern- 
ed by the section or by the rule of evidence which it con- 
tains, and in .such a case accordingly the ordinary rules of 
equity and good conscience come into play unhamjjered by 
the statutory restrictions. {Lord Shaw.) MaUNG KvIN 
V. Mashwe La. (1917) 441. A. 236-45 0. 320 - 
6 L. W. 777 = 22 0. W. N. 257= (1918) M. W. N. 300 = 

20 Bom. L. R. 278 = 27 C. L. J. 175 = 23 M. L. T. 36 = 
3P. L. W. 185 = 16 A. L. J. 826 = 9 L. B. R. 114 = 

421. C. 642 = 33 M. L. J. €48. 

Deed — Property conveyed by — Identification of — 

Antecedent documents and maps— Admissibility of. See 

Evidence Act, S. 96 — Sei'tle.ment Deed. 

(1926) 48 M. L. J. 611 (614). 

- Deed— Terms of*— Contradiction or variation of — 

Antecedent documents and maps— Admissibility of. See 

Evidence act, s. 96 -Settlement Deed. 

(1926) 48 M. L.J. 611(614). 

Deed — Terms of — Contradiction or variation of^ 

Evidence for purpose of — Admissibility — Rule — Exception 

— Real nature of transaction — Evidence to show — Admissi- 
bility. 

The rules of evidence and the law of estoppel forbid any 
addition to, or variation from, deeds or written contracts. 

The law, however, furnishes exceptions to its own salutory 

protection ; one of which is, when one party, for the ad- 
vancement of justice, is permitted to remove the blind which 
hides the real transaction ; as, for instance, in cases of fraud, 
illegality, and redemption, in such cases the maxim applies, 
that a man cannot both affirm and disaffirm the same trans- 
action, show its true nature for his own relief, and insist 
on Its apparent character to prejudice his adversary 1 185-6). 
{Lord Chelmsford.) SHaH MUKHUN LaLL v. PaBOO 

Sree Kishen Singh. (1868) 12 M. I. A. 167 = 

11 W. E. (P. c.) 19 = 2 B. Jj. E. (P. C.) 44 = 

, 2 Suth. 190 = 2 Sar. 403. 

Deed Perms of — Contradiction or variation of~^ 
Oral evidence for purpose of^Admissibility. 

In the case of wager contracts upon the price that Patna 
opium would fetch at the next Government sale at Calcutta, 


EVIDENCE ACT (I OF 1872), S. 22—{Contd.) 

Quaere, whether the additional qualification, that the first 
Government sale should be a sale subject to the same condi- 
tions as were then imposed, could be imported into the 
contract by parol (125). {Mr. Baron Parke.) DOOLUB- 

DASS Pettambekdass v. Kamloll Thackoorsey- 
DOSS. (1860) 5 M. I. A. 109 = 7 Moo. F. C. 239 = 

Perry, O. C. 232 = 1 Sar. 403. 

"-Deed — Terms of — Contradiction or variation of — 
Prcl i mina ry negoti ati ons — Previ ous conversations — Re />- 
rence to — Permissibility. 

It is no more permissible in India than it is in this 
country to contradict or vary the express and unambiguous 
terms of a written instrument by reference to preliminary 
negotiations or previous conversations. The Evidence Act 
is clear on the point {Lord Macnaghten.) ABDULLAH 

Khan zc Bashakai Husain. (1912) 40 I. A. 31 = 
35 A. 48 (55) = 13 M. L. T. 182 = (1913) M. W.N. 131 = 
17 C. W. N. 233 = 17 C. L. J. 312 = 16 Bom. L. R. 432 = 

17 I. C. 737 = 26 M. L. J. 91. 

Where a mortgagor contended that the real inten- 
tion of the parties as to their rights under the mortgage 
deed were to be gathered, not from the mortgage deed, but 
from negotiations and conversations alleged to have taken 
place before the mortgage was executed, held, that reference 
to such negotiations and conversations for the purpose of 
contradicting or varying the terms of the written deed was 
prohibited by tlie Evidence Act. {T^rd Macnaghicn. 

.\HDULi.AH Khan ?/. Basharat Husain. 

(1912) 40 I. A. 31 = 35 A. 48 (55) = 13 M. L. T. 182 = 

(1913) M. W. N. 131 = 17 C. W. N. 233 = 

17 C. L. J. 312-15 Bom. L. R. 432=17 I. C. 737 = 

26 M. L. J. 91. 


— Grant — Construction of— Evidence. .See Grant 

Construction ok— Evidence. 

Lease deed registered— Agreement unregistered 

between lessor and lessee collateral to— Admissibility Sec 

Lease-agreement between lessor and lessee 

ETC. (1902) 29 I. A. 138 (145-6) = 26 M. 603 (611)’ 

Mortgage by conditional sale— Sale with covenant 

for re-purchase— Issue as to— Evidence admissible on. See 
for all cases under DEED — CONSTRUCTION OF MORT- 

g.age by conditional sale. 

Promissory note— Liability under— Ceasing of^ on 

a certain date—Oral agreement as to — Admissibility in 
rvidcnce of. 

Where in a suit upon a promissory note, the defendant 
admits execution of the note, but pleads a verbal agreement 
between the parties by which his liability on the note was to 
cease on a particular date, the averment will be one qf a 
verbal contract contradicting the written contract, and 
will be inadmissible under S. 92 of the Evidence Act (107) 
{L^ord Shaw.) MOTABHOY MULLA ESSABHOY MUI II 
HariDAS. (1916) 42 I. A. 103 = 39 B. 399 (407) = 

17 M. L. T. 402 = (1916) M. W. N. 522 = 
19 C. W. N. 713^ 21 C. L. J. 607 = 17 Bom. L. R. 460 = 

2 L. W. 624 = 13 A. L. J. 629 = 29 I. C. 223 = 

28 M. L. J. 689. 


■Sale-deed Evidence that it should operate merely 

as a gift deed — Admissibility of. 

In this case, the High Court held that S. 92 of the Evi- 
dence Act precluded oral evidence from being given for the 
purpose of showing that a deed of sale was in reality intend- 
ed by the executant to be a deed of gift. They oljserved ■— 
" The question before us is not one, in regard to the 
admissibility of evidence to show that a recital of fact in a 
conveyance or contract is erroneous, but of evidence to vary 
a deed the language of which is plain and unambigous,’* ^ 
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EVIDENCE ACT ( I OF 1872), S. 92— (Ov/.V.) 

( )n .’-Pineal tlieir Lordships held tliat the jiuI^^niciU of the 
T lie'll Court could not be sustained. {Lord Mnriiai^htcn,') 
IlANIK-tJN-NlSA 7'. FAIZ-UN-NIS/1. (1911) 38 I. A. 86- 
33 A. 340 = (1911) 2 M. W. N. 370-15 C. W. N. 521- 
13 C. L. J. 510-8 A. L. J. 373-13 Bom. L. E. 391 = 
10 M. L. T. 23-11 I. C. 398-21 M. L. J. 1126. 

-Sale-deed— Evideficc that to kiiTioled^: of vcfidee 


property sold bclony^ed to a third party, that I'eudor loas 
only mort^a'i^ee thereof, and that sale ti^zj intended to 
operate only as transfer of that mortgage — Adviissihility — 
Preroiso — Effect, 

Ec|uity forbids a person to deal with an estate which he 
knows tliat he liolds in security as if he held it in property. 
Where, therefore, A purported to make an absolute convey- 
ance in favour of B of property which really belonged to 
C and in wnich he had only the interest of a mortgagee 
under a mortgage created by C, held^ in a suit for posses 
sion of the property by B, evidence was admissible to show 
that, to the knowledge of B, C was the real owner of the 
property and A had only a mortgage thereof from C , and 
that the deed of conveyance was intended to operate only 
as a transfer of that mortgage. 

If S. '•^2 of the Evidence Act applied, proviso 1 would 
seem to be in point, because it would be a fraud to insist 
upon a claim to property arising under such a transaction 
the claimant knowing that the true owner had never parted 
with it. But S. 92 does not apply, because the evidence, 
the admissibility of which is in question, is evidence going 
to show what were the rights of a third person, namely, C 
in the property. If a purchaser for onerous consideration 
and without notice had been the grantee under a deeci of 
absolute conveyance, a totally different set of considerations 
would have arisen. In the present case, however, both 
grantor and grantee were dealing with the property of an 
owner who was a third person, who was not in the langu- 
age of the statute either a party to the instrument or a 
representative in interest of a party to the instiuinent. I he 
evidence led as to that third party’s rights is admissible, and, 
if admissible, is most relevant. {Lord Shaiv.) MaUNG 
KyiN V. MA Shwe La. (1917)44 I. A. 236- 

46C. 320 = 6 L. W, 777-22 C. W N. 257 = 
(1918) M. W. N. 300-20 Bom. L. E. 278 = 
27 C. L. J. 176=23 M. L. T. 36-3 Pat. L. W. 186 = 
15 A. L. J. 825 = 9 L. B. E. 114=42 I. C.642- 

33 M. L J. 648. 

■ - •Sale-deed — Fraudulent dealinyr hy, with property 

of third person — Vcndee‘'s knoivled^e of — Evidence of — 
Admissibility, 

S. 92 of the Evidence Act is applicable to an instrument 
“ as between the parties to any such instrument or their 
representatives in interest ; but it does not prevent proof of 
a fraudulent dealing with a third person’s property, or 
proof of notice that the property purporting to be absolutely 
conveyed in fact belonged to a third person who was not a 
party to the conveyance” (153-4). {Lord Robson.) MaUNG 

Kyin 7'. Ma Shwe la. (1911) 38 I. A. 146 = 

38 C. 892 (904-6)-15C. W.N. 968 = 10 M. L. T. 103- 

(1911) 2 M. W.N. 30 -=14 C. Jj J. 276- 
13 Bom. L. E. 797 - 8 A. L. J. 1184 - 4 Bur. L.T. 273 - 

12 I. C. 39 = 21 M. L. J. 1106. 

Sale-deed — I ntcutioti that it should operate only 

as transfer of mortgage — Evidence of— Admissibility. 

The action was brought to recover possession of certain 
parcels of land. The respondents (plaintiffs) claimed under 
certain deeds which purported to be absolute conveyances, 
but which the appellants (defendants) contended were meant 
to be, and had always in fact been, treated by all the parties 
concerned as mortgages only. The appellants’ case was 
that the respondents knew that the property belonged to a 
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third person, and that they (appellants) were merely mort- 
gagees thereof, so that the deeds under which the respon- 
dents claimed were in tiuth mere transfers of mortgages, 
and not absolute conveyances. 

In support of their ca.se, the appellants tendered evidence 
relating to the acts and conduct of the parties as distin- 
guished from evidence of oral statements and conversations 
constituting in themselves some agreement between them. 
Its object was to show that whatever the terms of the docu- 
ments might be, none of the parties had acted on them as 
effecting an absolute sale, but that through a long course of 
mutual dealings materially affecting their respective positions 
they had always treated the business between them as one 
of loan secured by mortgage (153). 

The evidence tendered by the appellants was excluded by 
the Courts below under S. 92 of the Evidence Act. 

On appeal, their Lordships, without expressing any opi- 
nion on the construction or application of S. 92 of the Evi- 
dence Act in relation to the deeds in question, held that 
the rejected evidence should be heard, subject to any objec- 
tions the respondents might be advised totake(l54). 

The case for the appellants disclosed a charge of fraud 
against the respondents in relation to matters antecedent 
tc the deeds in question, on which much of the evidence 
tendered would certainly be material. Thus it is said that 
the respondents took absolute conveyances of property 
from the appellants with notice that they in fact belonged 
to a third person, namely, the alleged mortgagor to the 
appellants. If this be so, S. 92, even if construed accord- 
ing to the respondents’ contention, will not avail them (la3). 
The evidence of the third person, the alleged mortgagor to 
the appellants, is of course material and necessary on this 
point (154). {Lord Robson.) MauNG KYIN v. MA SHWE 
La. (1911) 38 I.A. 146 = 38 C. 802 (904-6) = 

16 C.W.N. 958 = 10 M.L.T. 103 = 
(1911) 2 M. W. N. 30 = 14 C.L. J. 276 = 
13 Bom. L. E. 797 = 8 A.L.J. 1184 = 
4 Bur. li.T. 273 = 12 I.C. 39 = 21 M.L.J. 1106. 

Sale-deed — Purchasers under — Joint tenancy be- 
tween — Severance of — Course of dealing leading to infer- 
ence of — Parol evidence of — Admissibility. See STKAITS 

Setteements Evidence Ordinance, s. 92. 

(1928) 56 I.A. 112 (116 6)=56 M. L. J. 643. 

-S. 92, Proviso 2 — Interest — Compound interest — 

Implied contract for — What amounts to — Evidence of— 

Admissibility, ... , r 

The fact that A had not objected to a charge of com- 
pound interest in accounts which for several years he had 
annually rejeived from 8 affords sufficient evidence of a 
promise by him to pay interest in that manner (20- . 

The defendants, under the name of D.J. & Co., carried 
on business, their bankers were the plaintiff bank, and the 
suit was brought (in J9J5) by the bank to recover from 
the defendants a balance due by them to the bank and 

interest on that balance. 

For several years, at least from 1906. the bank had 
dlowed the defendants’ firm to overdraw their account. 
The practice was that annually on Deceniljer 1, the 
defendants, in the name of their firm and individually, signed 
a letter in a printed form addressed to and given to the 
bank, and in accordance with those letters the bank 
allowed the defendants’ firm to overdraw their account. ^ 
The bank invariably struck a balance of its custorner s 
accounts on the la-st day of each month, and charged inte- 
reTon °he amount of .hat balance. The interest so 

charceJ was added to the monthly balance, and 
resultant balance, which induded the 

forward to the debit of the customer as balance due 
on the 1st of the following month. The pass-book of n 
defendants with the bank showed clearly that that was the 
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way in which interest was computed and charged in their 
account with the bank. The defendants never, until 
August 1, 1914, raised any objection to that principle of 
charging them compound interest or to compound interest 
being charged by the bank on their overdrafts. 

Held, that the defendants must be deemed to have im- 
pliedly agreed to pay compound interest with monthly 
rests, and that S. 92 of the Evidence Act did not prevent 
the bank from proving that agreement (23). (^Sir John 
Edge.) HaRIDAS RANCHORDAS z\ MERCANTILE HANK. 
OF INDIA, Ltd. (1919) 47 I.A. 17 = 44 B. 474 = 

27 M.L.T. 255 = 12 L.W. 356 = ('1920) M.W.N. 312 = 

18 A.L.J. 359 = 22 Bom. L.R. 545 = 55 I.C. 522 = 

38 M.L.J. 387. 

Pro-note — Liability under — Satisfaction of — Oral 

agreement as to — Admissibility in evidence of — Proof of — 
On n s-^Qna ntii m . 

Under Proviso 2 to S. 92 of the Evidence Act, the maker 
of a promissory note may, in a suit upon the note, .set up a 
separate oral agreement as to any matter on which the 
document is silent and which is not inconsistent witli its 
terms. Such oral agreement must be clearly proved, and 
the onus of doing .so lies on the party setting it up. He 
must substantively prove such agreement (108). 

M, the plaintiff-respondent, sued the defendant-appel- 
lant on a promis.sory note given jointly by the defendant and 
one // for Rs. SO.OiX). Hefore July, 1907, M had made 
advances to II amounting in all to 4 lakhs of rupees. The 
advances were partially but not wholly covered by security. 
In July, 1907, // applied fora further advance of a lakh 
and a half in order to pay otf tlie defendant a debt of that 
amount due to him. .1/ agreed to make the loan in three 
equal instalments. Two of these instalments were paid 
and the money handed on by // to the defendant, and the 
third instalment fell to be paid on January 30, l90tS. At 
the end of December, 1907, the defendant was in want of 
money. He accordingly applied to // to ask if the balance 
of the debt, namely, Rs, 50,000, could be paid immedi- 
ately. H then approached M, who consented to prepay 
his instalment on the ensuing January 30 on being given a 
joint promissory note by // and the defendant. 'I'he suit 
note was accordingly executed by the defendant and // on 
December 23, 1907, and the money was handed to the 
defendant. 

In defence to the suit, the defendant alleged that at the 
time the suit note was made it was orally agreed between 
the parties that upon January 30, 1908, the Rs. 50,000 
agreed by ^to be advanced to H should be held as made 
by the money paid under the note, and that the liability 
upon the note should lx; satisfied by a fresh note to be given 
to M by H. 

Held, that the oral agreement pleaded was one in terms 
of proviso 2 to S, 92, and that it was accordingly admissi- 
ble in evidence (107-8). {Lord .Dunedin.) MOTABHOY 
Mulla Essabhoy V. MuLji Haridas. 

(1915)42 LA. 103-=39B. 399 (407-8) = 
17 M.L.T. 402 -(1916) M.W.N. 622 = 

19 C.W.N. 713 = 21 C.L. J. 607 = 17 Bom. L.R. 460 = 

2 L.W. 524 = 13 A.L,J. 529 = 29 1.0.223 = 

28 M.L.J. 689. 

-S. Sale-deed — Area conveyed under — Conflict 

as to, between body and schedule of deed—Extrinsic evi- 
dence to explain^ Admissibility. 

In a suit to enforce specific performance of a contract 

u u ^ u ^ immoveable property, the question was 
whether the contract was on the basis of area per square 
yard. 1 he statements as to the circum-stances leading up 
to the ex^ution of the agreement were conflicting and there 
was considerable difficulty in reconciling the different 
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statements in the agreement itself regarding the property 
sold. The trial judge therefore admitted extrinsic evidence 
to explain the facts. 

Held, that extrinsic evidence was rightly admitted to 
explain the facts. 

It is obvious that without such explanation it would have 
been impossible to reconcile the statement in the body of 
the agreement on which the plaintiffs rested their case, 
with the recital in the schedule on which the defendant 
relied as amounting to an assurance in respect of the area 
that was intended to be conveyed to him, and which he 
in fact purported to buy. {Mr. Ameer Alt.) HuSSONALLV 
SULLEMANJfl V. TKIBHOWAND.AS MANGALDAS NaTHU- 
BHAI. (1920) 26 C.W.N. 386 (395) = 

L.R. 2 A. (P.C.) 11 = (1920) M.W.N. 726 = 
61 1. C. 361 = 3 TJ. P. L. E.(P.C.) 1. 

S. dQ^Sett/ement deed — Property conveyed by — 

Identification of— Antecedent documents and maps Admis- 

sibility of. 

On an i.Asue as to whether ceitain alluvial accretions 
formed part of the land in respect of which a settlement had 
been made, antecedent documents and maps are admissible 
in evidence solely for the purpose ‘of identifying the thing 
detnL'>e:l. They are not admissible for the purpose of con- 
tradicting the terms of the settlement made. {Lord Shaw.) 

Tilakdhaki Singh v. Maharajah Kesho Prasad 
Singh. (1925) 26 P. L. R. 267 = 6 Pat. L. T. 349 = 

3 Pat. L. R. 114 = 41 C. L. J. 386 = 27 Bom. L. R. 819 = 
A. I. R. 1925 P. C. 122 = (1925) M. W. N. 403 = 

88 1. C. 103 = 48 M. L. J. 611(614). 

-S. 106— Ship— Loss of goods by fire— Damages for, 

on ground of allegud negligence— Suit for — Onus on plain- 
tift in— Duly imposeti on shipowner by section— Effect of. 

A.c Shir (Shiri^ng)— Loss of goods— Fire. 

(1917) 8L. W. 4(7-8). 

-S. 108 — Hindu laiu — Person who has travelled to 

foreign country and not heard of for hvclve years Pre- 

sumption of death of. 

If no intelligence is received during twelve years, con- 
cerning the existence of a man who has travelled to a 
foreign country, the presumption of Hindu law is that he is 
dead (414-5). {Sir James IV. Colvile) MuSSUMaT 
ANUNDEE KOONW^UR v. KHEDOO LaL. 

(1872) 14 M. 1. A. 412 = 18 W.R. 69 = 

2 Suth. 691 = 3 Sar. 50. 

Mahomedan law — Heir missing — Date of death of 

— Evidence— Award dividing inheritance among heirs— 

Reservation of share in. to missing heir and his children 

Effect. See ARBITRATION —AWARD — MaHOMEDAN 
Law. (1906) 32 I.A. 177 (180)= 33 C. 173 (178-9). 

Mahomedan law—Inheritance^Grandsojfs claim to 

share in grand faihePs property— Death of father— Date of 
— Presumption — Onus of proof. 

Appellant sued to recover a share in the estate of his 
paternal grandfather, M, his claim being as heir of his 
father A, who was the eldest son of M. M died in 1884, and 
A was alleged to be dead at the date of suit. The question, 
however, was whether A had survived his father, or had* 
predeceased him. 

The plaint alleged that A left Rangoon (the place of the 

parties) in or about the year 1870 as a mendicant or fakir 

and had not since that date returned to Rangoon ; that the 
plaintiff last heard of him in or about the year 1886 or 
1887, when he was reported to be in Bangkok, Siam ; that 
he had not since been heard of, and. according to the pre- 
sumption of law, his death took place alx)ut 1894. The 
appellant would not, under the Mahomedan law, be entitled 
to a share unless his father survived his grandfather, 
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Held that, under S. 108 of the Evidence Act the burden 
was on the appellant to establish that his father survived ^ 
his own father /)/ (179). (A/> And rezo Scold c.) MOOLLA | 

CaSSIM Idn MOOLLA AHMED v. MOOLLA ABDUL 

Rahim. (1905) 32 I. A. 177 -33 C. 173 (178 9)- 

2 C. L. J. 236 = 10 C. W. N. 33 - 7 Bom.L.R. 892 = 

2 A.L. J. 798 = 4 L. B. R. 77 - 8 Sar. 893 = 

16 M. L. J. 317 

Person not heard of for more than 1 years — Date of 

death of — Presumption. 

The question whether a suit instituted in )9l6 was barred 
by limitation or not depended upon the date of the death of 
P. From the evidence it appearetl that B was last heard 
of in 1895, and was not heard of subsec|uently. 

Heht, that on those facts there was no presumption as to 
B being dead either in 1902 or 1904, and that the only pre- 
sumption was that when the suit was instituted in I9l6 B 
was no longer alive (31). 

There is no presumption at all as to when B died, lhat, 
like any other fact, is a matter of proof (31). It is con- 
stantly assumed that where the period of disappearance 
exceeds seven years, death, which may not be presumed at 
any time during the period of seven years, may be pre- 
sumed to have taken place at its close. 1 his, of course, is 
not so. The presumption is the same if the period exceeds 
seven years. The period is one and continuous, tliough it 
may be divisible into three or even four periods of seven 
years. Probably the true rule would be less liable to be 
missed, and would itself be stated more accurately, if, 
instead of speaking of a person who had not been heard of 
for seven years, it described the period of disappearance as 
one “ of not less than seven years” (32). {Lord Blancs- 
hurghA Lal CHAND Marwari Ramrup Gir. 

(1925) 53 I.A. 24 = 5 P. 312 = 24 A.L.J. 105- 
(1926)M.W.N. 203 = 7 P. L. T. 163 = 3 O WN. 335- 
43 C.L.J. 249 = 28 Bom.L.R. 855 = 30 C.W.N. 721- 
A. I. B. 1926 P. C. 9 =93 I. C. 280 = 50 M. L. J. 289. 

S, WX^Mortgagee — Active confidence — Position ot 

— Evidence, 

/, a money-lender, entered into a serie.< of transactions 
with a Hindu widow, in order to assist her with funds to 
carry on a suit she had brought to establish her right to 
succeed to her husband's estate. The widow, \\ho was 
successful, subsequently transferred the estate to her 
grandsons. The latter executed several mortgage bonds in 
J's favour, the consideration being expressed to b? prior 
charges in J's favour and a fresh advance. In a suit by J 
to enforce the mortgage bonds, held that, whalevei might 
hi tlie nature of the relations between / and the widow 
while he was dealing with her in the course of her litigation, 
there was no sufficient evidence of any relation of active 
confidence between / and his mortgagors within the meaning 
of S. Ill of the Evidence Act, at the dates of the mort- 
gage bonds, so as to throw on / the burden of proof of the 
]f()od faith of the mortgage transactions (51). {Sir Arthur 
Wilson C:hAUDHRI THARUR DAS v. CHAUDHRI J/URAJ 

Singh. (1903) 31 I.A. 46 = 26 A. 130 (136) = 

8 C.W.N. 569 = 8 Sar. 607. 

S. 112— Presumption under — Betuttal 
of, by proof of non access. 

— Onus of. 1 r » I 

The appellant claimed to be the son of the deceased U by 

his wife r. The marriage of U and T was proved. She was 

married when quite a child, but she went to her husband s 

house and lived with him shortly before he died. D or 6 or 

10 or 12 days before his death. U die ! from the effects of 

a carbuncle in his back, from which he had been suffering 

for sometime. The appellant was born within less than 

280 days from the day of U's death. 
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S. 112“Pre3umption under— Rebuttal of, by proof 
of non-access— (Ct^;////.) 

Held that, under S. 112 of the Evidence Act. there was a 
presumption of the appellant’s legitimacy, and that the onus 
w'as on the respondent of rebutting that presumption by 
proof of non-access of the deceased and his wife during the 
period when the appellant must have been begotten. {Lord 
Lindleyf) NARENDRA NaTH PAHARI v. RaM GOBIND 

PahaRI. (1901) 29 I.A, 17 = 29 C. Ill (126) = 

6 C. W. N. 146 = 4 Bom. L.B. 243 = 8 Sar. 186. 

-Onus of. 

Where a widow gave birth to a child 223 days after the 
death of her husband, //^A/, in a suit brought by his rever- 
sionary lieirs for a declaration that the child was not his 
cliild, that the presumption under S. 112 of the Evidence 
Act, was in favour of its legitimacy, that the onus of prov- 
ing that it was not legitimate was on the plaintiffs, and that 
the presumption was not rebutted in the absence of reliable 
evidence of non-access. {Sir Andrao Scoble.) TirLOK 

Nath Shukul Musamm.at l.achhmin Kunwari. 
(1903)30 I.A. 152 = 25 A. 403 = 7 C. W. N. 617 = 

6 Bom. L. B. 474 = 8 Sar. 481. 


Quantum. 


Where, in proof of non-access of the deceased and Ms 
wife, all that could be relied upon was the fact that the 
deceased died from the effects of a carbuncle from which he 
had been suffering for perhaps a fortnight, and no witness 
was called to say that the deceased could not have had con- 
nection with his wife at any time when she was iving with 
him, Z/rA/, that non-access had not been proved, and that 
there was no legal presumption to warrant the court in deci- 
ding that it had been. {Lord Lindley.) NaRENDRA NAIH 

Pah.ari v . Ram Gobind Pah.arl (1901) 29 I. A. 1^” 

29 C 111 (125) = 6 C. W. N. 146 = 4 Bom. L. B. 243 = 

8 Sar. 186. 

S. 113 — Cession of British territory to Native State 

— Notification in Gazette to ^Effect— Legality of cession 

—Inquiry into— Permissibility. 

The Governor-General in Council being precluded by the 
Act ^4 & 23 Viet., c. 67, S. 22. from legislating directly as 
to the Sovereignty or dominion of the crmvn over any p,yt 

of its teriitories in India, or as to the allegiance of British 
subjects, could not, by any legislative act, purporting to 
make a notification in a Government Gazette conclusive 

(1876) d . 26 W. E. 261 = 3 Sar. 643. 

S. 114, Ills, (e) Collector's office— Accoiwts 

Th^c’oVrrirentUled u(pTesu^^^^^^^ will presume, under 
s n4 ^iZtrations (e) and (/) of the Evidence Act that 

books kept in the office of the Collector are correctly kept 

""‘50^2^3 (^0) = 32 115 = 27 C. W. N. 749 = 

50 C. 213 (^0)^ ^ ^ 406 = 

74 I. C. 906 =44 M. L. J. 388. 

S. 114t IB* (b)— Accomplice— Evidence of— 
Corroboration of— Necessity. r 

_Bv every code of evidence the testimony of a prote.s 

accompliL requires to be carefully “ MAC- 

search for possible coriolx>ration. ( . og y/ 156 = 

sAl 4 ^U%TEx^lng state of things-Presum^ 

nlade in favour of, and not against. (Z--/ 
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Phillimore.) SECRETARY OF STATE FOR INDIA 7'. RAJA 

jYOTi Prasad Singh Deo Bahadur. 

(1926) 63 X A. 100 (119) =63 C. 633 = 30 C. W. N. 746 = 

24 A. L. J. 761 = 94 I. C. 974 = A. I. R. 1926 P, C. 41. 

S. 114, Dl. (e) — Execution sale — Proclamation of— 

Service of^Pc^tlarity of - Presumption as to. 

An execution sale of certain mouzahs was souglit to be set 
aside on the ground that the sale proclamation was not 
served on all the mouzahs. It appeared that owing to a 
fire shortly after the sale, the official documents of the 
Court, including the records of the service of the sale pro- 
clamations, were destroyed. 

Held, that the burden of disproving the prima facie pre- 
sumption that official acts were rightly carried out rested 
with the persons who applied to set aside the sale (43^)-140). 
{f.ord /inikmaster.) MaDHU SUDAN CHOWDHKI r-. 
CHANDRABATI ChOWDHRAIN. (1917) 6 L. W. 437- 

21 C. W. N. 897 = 421. C. 527 = (1917) M. W. N. 518. 

Gin>crnme)it offiriixl — Acts of, in discharge of official 

duty — Authority valid for — Existence of — Presum ption as 
to. 

It must be presumed that for anything done by a Govern- 
ment ofiii:ial in the purported discharge of his function.s 
s<jme valid autliority existed until the contrary is proved, 
especially in a matter which was repeatedly brought before 
Government officials and Courts of law within but a short 
lime of the event without once having any doubt cast upon 
its validity (55), {Lord Sumner.) NaraVAN .Singh t. 
Niranjan Chakr AVARTi. ('1923) 51 1. A. 37 - 

3 Pat. 183 A. I. R. 1924 P. C. 5 28 C. W. N. 351 
34 M. L. T. 27 - 79 I. C. 825 = 5 Pat. L. T. 171. 

Judgment — Ohjection dealt loith by — Raising of — 

Presumption as to. 

It ought not to be assumed that the Judge wouki have 
come to the conclusion that he had no jurisdiction to deter- 
mine the question in that suit unless the objection had I)een 
raised ; the assumption would l>e the other way (72). 
{Sir Robert P, Collier.) ABEDOONISSA KHATOON v. 

AmeerOONISSa Kh.ATOON. (1876) 4 I. A. 66 = 

2C. 327 (332-3) =3 Sar. 677- 3 Suth. 371. 

Official document incomplete — Correctness of parts 

of, which have disappeared — Presumption as to — Errors in 
extant parts of document —Effect. 

A document, which was in the form of a certificate of 
demand required to lie signed by the Collector under Act 
VII of 1880, was, when produced from the Collector’s office, 
in a tattered condition, and that part of the paper upon 
which the Collector’s signature should have been written was 
wanting. No direct evidence was forthcoming to show that 
the certificate was ever signed by the Collector in compliance 
with the requirements of the Act ; but the District Judge 
found, as a matter of fact, that it had l^een signed, applying 
the maxim Omnia rite et solemniter acta. According to 
the learned Judge’s own shewing, however, the circumstance.^ 
of the (^se were not very favourable to the presumption. Of 
one writing produced, he said : “Like evei 7 thing else which 
has come under my cognizance from a road-cess office, it is 
a most slovenly document.” The certificate in question he 
did not seem to have regarded as an exception from the 
general rule. He described it as drawn up “ in the usual 
slovenly manner and he ascri1>e<i the error of inserting tb.e 
ladies names as debtors, after mutation in the land register, 
to oversight and general slovenliness.” 

^•^Id that, in the circumstances of the case, it ought not 
to be presumed that, as originally prepared, the document 
was completed by the Collector’s signature (75). 

When the extant parts of an incomplete writing exhibit 
such yaces of careless preparation, their Lordships thipje it 
would be straining the maxim too far to presume that the 
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parts which have disappeared must necessarily have been 
free from error (75). {Lord liaison.) MAHOMED AbDOOL 
Hai V. Gujraj Sahai. (1893) 20 I. A. 70 = 

20 C. 826 (832) = 6 Sar. 291. 

Punchayat whose opinion as assessors is taken by 

court — Adoption by, of rules of evidence not legally permit- 
ted — I Resumption agai nst. 

Mr. Campbell seems to have entertained the belief that 
the Panchayat (consisting of Mahomedan gentleman whose 
opinion, as assessors, was taken by the trial judge) may 
have been proceeding on some stricter rules of evidence, 
under the Mahomedan law, than the procedure of the 
Courts at Lucknow authorised ; but there is no proof that 
such wa.s the case, and it cannot l>e presumed that any rules 
of the Mahomedan law of evidence, were adopted by them 
which they could not legally adopt. The presumj>tion should 
be in support of the regularity of their course. {Sir James 
Colviie.) ASHKUFOOD DOWLAH AHMAD HOSSEIN 7 /. 
UVDEK HOSSEIN Khan. (1866) 11 M. I. A. 94(106) = 

7 W. R. (P. C.) 1 = 1 Suth. 659 = 2 Sar. 223 = 

R. & J.’s No. 6 (Oudh). 

Wajib-ul-arz prepared under Regulation VIJ of 

1822 — Correctness of — Presumption of. 

Wlien documents are found to be recorded as being pro- 
perly made up, and when they are found to be acted upon 
as authentic records, the rule of law is to presume that every 
thing had I)een rightly done in their preparation unless the 
contrary appears (69). 

So held in the case of waiih-ui-arz or administration 
papers made under Regulation VII of 1822. {Sir Montague 

Smith.) kANi Lekhaj Kuar 7'. Baboo Mahpai. Singh 

(1879) 7 I. A. 63 = 5 C. 744 (752) = 6 C. L. R. 593 = 

4 Sar. 94 =3 Suth. 704 = R. & J.'sNo. 61 (Oudh). 

S. 1 14, 111. (f) — l^etter properly addressed and posted 

— Receipt by addressee of— Presumption — Registered letter 
with aehnowledgmeut — Presumption stronger in ease of. 

If a letter properly directed is proved to liave been 
put into the post office, it is presumed that the 
letter reached its destination at the proper time accor- 
ding to the regular course of business of the post office, 
and w as received by the person to whom it was addressed! 

That presumption would appear to apply with still greater 
force to letters which the sender has taken the precaution 
to register, and is not rebutted, but strengthened, by the 
fact that a receipt for the letter is produced signed on lie- 
half of the addressee by some person other than the addres- 
see himself {231-2). {Lord Atkinson.) HarihaR BaNERTI 
7'. Ramsashi Roy. (1918) 45 1. A. 222 = 

46 C. 458 (482 3) = 23C. W. N, 77-29 C. L. J.117- 
9 L. W. 148 = 16A. L. J. 969 = 25 M. L T. 159 = 

21 Bom. L. R. 622 =(1919) M. W. N. 471 = 

48 I. C. 277 = 35 M. L. J. 707. 

Registered letter— Delivery to addressee of -Pre- 
sumption— Acknowledgment signed on behalf of addressee 
by person not his authorised agent— Effect. See LAND- 
LORD AND Tenant -NOTICE to quit— Service by 
POST. (1918) 46 X A. 222 (230-l) = 46 C. 468 (482 3). 

S. 114 111. (g) — Evidence — Non production of 
available — Inference adverse frem. 

Account books — Non production of, even in spite of 

order for discovery. 

Where it is the business of a party to a suit to produce or 
account for books of account relevant to an issue, and in 
spite of an order for discovery made on the party, he neither 
produces them nor gives any evidence of diligent search and 
of failltrc to find the book.s, even if the fact and date of 
their destruction cannot be proved, the presumption arises 
that thu cbiitents of the books not accounted for are, as 
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S. 114, 111. (g)--Evidence— Non-production of avail- 
able-inference adverse from— 


regards the issue in dispute, unfavourable to that party. 
(Lord Sitntncrd) MOTI LAL KUNDAN LAL. 

(1917) 22 M. L. T. 10=6 L. W.92- 15 A. L. J. 329 = 
1 P. L. W. 490=19 Bom. L.R. 471-21 C. W. N. 929 = 
25 C. L. J. 581 = 39 I. C. 964 = (1917) M. W. N. 464 = 

32 M. L. J. 468 (473). 

Account books — Non-production of, by party setting 

up plea of payment. See Evidence — Payment Proof 
O p-_ ACCOUNT BOOKS. (1865) 10 M. I. A. 386 (397-8). 

Documents not forminopari of party's case hut likely 

to he useful to his opponent — A’^on-productiofi of. 

It is open to a litigant to refrain from producing any docu- 
ments that he considers irrelevant ; if the other litigant is 

dissatisfied it is for him to apply for an affidavit of docu- 
ments, and he can obtain inspection and production of all 
that appears to him in such afiklavit to be relevant and pro- 
per. If he fails so to do, neither he nor the court at his sug- 
ge.stion is entitled to draw any inference as to the contents 
of any such documents. It is for the litigant who desires to 
rely upon the contents of documents to put them in evidence 
in the usual and proper way ; if he fails to do so no infer- 
ence in his favour can be drawn as to the contents thereof 


(206-7). 

In a case in which the question was whether a purchase of 
property by a Hindu talucjdar in the name of his Maho- 
medan mistress was a benami transaction or was intended 
to benefit her, the High Court, in deciding that the purcha'^e 
was intended to benefit the mistress, attached gi eat signifi- 
cance to the non-production (by the opposite party) of the 
books showing the accounts of the general estate, and drew 
an inference therefrom adverse to the party alleging that the 

transaction was only a benami transaction. 

Held, that the inference was unwarranted ( 2U0). 

These books do not necessarily form any part of the plain- 
tiff’s case ' it is of course possible that some entries might 
have appeared therein relating to the property purenased. 
There is no ground for any inference such as is made in the 
Hiuh Court that the books if produced would have sho\\n 
rent credited to the mistress or set off against some claim 
against her. They related to a different property, and the 
possibility of entries relating to the property purchased 
therein is very remote, but even if it had been Sweater, the 
Court was not entitled to draw any such inferences (200-7). 

( V/V George Farwell.') BILAS KUNW.ar 7'. DESRAJ 
KaNJIT Singh. (1915) 42 I. A. 202 = 37 A. 557 (566) = 
ll lom. L. B. 1006 = 22 0. L. J. 516 = 13 A. L. J 991 = 
(1915) M. W. N. 767 = 18 M. L. T. 248 = 2 L. W. 80O - 
^ 30 I. C. 299= 19 C. W. N. 1207 = 29 M. L. J. 335. 

————Letter important* — IVon-prodiiction of. 

When an important letter. is not produced, and no expla- 
nation is given for its non-production, an inference naturally 
aHses, either that the letter, if written, does not contain that 
which it k represented to contain, and therefore that it 
would not suit the purpo^^e of the party to produce it. or that 
. such letter ever existe.-l (l5). (^Wr .^fontague E. Sfmth.') 

ntvnMOYT HFBI 7'. ROY LXJCHMIPUT SlNGH. 

DINOMOVT uebi ^ L. B. 101=4 Sar. 112 = 

^ 3 Suth. 710 = Bald. 342. 

-Material particulars— Witnesses whose evidence will 

ar>on — Non-exammation of — General state- 

1" tiiSiTp... or o.h„ o.. ... 

c itTAnKiArF— EVIDENCE CONCLUSIVE UPON. 

M.vrriaGE 43 I. A. 73 (82 3) = 43 C. 707. 

Onus of proof— Party not subject to— Undertaking 

bv to adduce counter evidence -Omission to do ^Pte- 

ONUS OF PROOF— PARTY NOT SUB- 

JECT TO. ■ 2 M. I. a. 113 (124 6). 


EVIDENCE ACT (I OF 1872)— (Ctt/r/a'.) 

S. 114, Ill.(g;— Evidence— Non-production Of avail- 
able — Inference adverse from— 

Party to suit — Efon-prodnetion by^ relying upon 

abstract doctrine of onus of proof on plaintiff iti ejectment. 

In a suit brought against a Zemindar for the recovery of 
posses.sion of some bighas of agricultural land lying within 
the ambit of a mauza in the defendant's zemindary. the 
defendant withheld the liest evidence in his possession which 
would have clearly helped the Court in deciding the case 
one way or another. In the defendant’s failure to produce 
documents presumably available and probably decisive one 
way or another if examined, the Judges of the High Court 
saw a de.^ign on the part of the defendant to take advantage 
of the abstract doctrine of burden of proof upon a plaintiff 
in ejectment. 

Ifelif agreeing with the High Court, that the excuses 
made by the defendant for the non-production of the docu- 
ments in his po.ssession were unsati.sfactory and unreliable, 
and that their non-production was due to the fear that, if 
produced, they would either establish the plaintiff’s claim or 
would lead to a successful claim, albeit in another suit, 
which would be more serious for the defendant than that 
made in the suit out of which the appeal arose. 

Observations of Lord Shaw’ in I. L R. 40 M. 402 at 408-9 
referred to and applied. {Lord Blaneshurgh.) MAHA- 

KADHiRAj Sir Ramfswar Singh v. Bajit I.al Pathak, 

(1929) 33 C. w. N. 430 = 27 A. L. J. 261 = 
49 C. L. J. 308 = 6 O. W. N. 423 = 114 I. C. 692 = 
29 L. W. 501=A. I. R. 1929 P. C. 96 = 57 M. L. J. 666. 


•Party to suit — Stranger — Distinction, 


Third parties have no responsibility for the conduct of a 
lit and may therefore refrain from producing important 
>'.:uments in their possession or giving material infonna- 
Dii, trusting to the abstract doctrine of onus of proof. Witli 
gard to the parties to the suit, however, it is an inversion 
sound practice for those desiring to rely upon a certain 
ate of facts to withhold from the Court the written evi- 
*nce in their possession which would throw light upon the 
oposition. In a case in which a party to a suit refrains from 
oducing material documents in his possession the court 
ay presume that the documents if produced would be against 
m. {Lord Shaw.) MURUGESAM PlEEAl r^. MaNIKA- 
\SAGA PANDARA vSANNIDHI. (1917) 44 I. A. 98 (103)“ 

40 M. 402 (408-9) -= ( 1917) M. W. N. 487 - 
21 M. L.T. 288 = 15 A. L. J- 281 = 1 Pat. L. W. 457- 
5 li. W. 769 = 21 C. W N. 761= 19 Bom. L- ^66- 
25 C. L. J. 589 = 39 I. C. 659 = 32 M. L. J. 369. 

■Propriety— Inference to the contrary supported hy 


• ^ 

•u/nate evidence. 

Their Lord.ships recogni.se the value of 
licated in illustration U) to S. 1 14 of the Evidence Act 
d most certainly would throw no doubt on the propriety of 
application where it fits the facts ; but it cannot displace 
onTrary inference supported by adequate evidence, and in 
s case there is such evidence. {S,r 

vMiSETTi r.amachandrudu t;. 7 C 740 

MANNA (1919) 13 L. W. 293 (296-7) -63 1. C. 74U. 

Witness — Examination of— Failure — Adverse in- 


mce in appeal from-Propriety-No such PO‘"' ■" 

irt below- See EVIDENCE— WITNESSES— EXAMINA- 

,N of-Failure-Adverse inference in appeal 
DM (19181 46 I. A. 284 (287-8) = 41 A. 63 (671. 

Witness— Failure to examine — 

Propriety - Circumstances reasonably tu tifyi g 


ef that he may be examined by been 

-x witness who ought, prima facte^ to have 

L by the IpSant, was a relative of the respondents and 
Ipft the aoDellant’s service some time previous t 

1 Ind haTlr^nsummoned by the respondents who^ 

duct suggested that they were going to make her their 
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S. 114, 111. ( g)— Evidence — Non- production of avail- 
able-inference adverse from— 

witness, held, that it was not unnatural, therefore, that the 
appellant should have left the respondents to call the witness 
(964). {Lord Robson,) MUSSAMMAT DURGA KUNWAR 

V, Musammat Mathura Kunwar. 

(1911) 10 I. C. 963 - 16 C. W. N. 717 (721) - 

10 M. L. T. 216. 

■ Witness not indispensable — Failitrc to exarnine — 
Inference from — Other ei'idetice sufficient. 

Non-production of material evidence may advantageously 
be commented upon if there were insufficient evidence ; but 
if the evidence on record is sufficient, it could not be .said 
that that witness’s testimony was indi.spensably necessary ; 
and that witness might have been equally called by the other 
party. {Dr. Lushingtonf) HUNWAREE LAE v. MAHA- 
RAJAH Hi-n’NARAiN Singh. 

(1858) 7 M. I. A. 148 (163-4) = 4 W. R. 128- 

1 Sar. 610=1 Suth. 307. 

Zemifidar — Rent — Enhancement of — Suit for — 

Tenure on which lands held — Evidence shenoins — A^on-pro- 
duction by Zemindar of. 

The respondent brought a suit against the appellants to 
enhance the rent of certain lands held by the appellants 
within the respondent’s Zemindari, treating the appellants 
as ryots, having a right of occupancy in the lands at a vari- 
able rent. The appellants, on the other hand, contended 
that they were Shikmi talookdars ; that they and their 
ancestors had become so many years before the Decennial 
Settlement ; and that they held the talook at a fixed lent. 
It was found as a fact that the tenure of the appellants was 
a dependent talook, within the meaning of S. 5l of Regula- 
tion VIII of 1793. Their Lord.ships were also of opinion 
that the respondent had failed to show that the talook was 
held at a fluctuating rent ; or that she was entitled to 
enhance the rent, which was proved to have been paid at a 
uniform rate for many years. The respondent rested upon 
the supposed defects in the appellant’s proof, and abstained 
from giving evidence of the truth of her own case, which 
evidence she could, if it had been in her favour, have pro- 
duced, In commenting upon that conduct of the respon- 
dent, their Lordships ojjserved as follows : — “If the respon- 
dent’s case were a true one, she would have had little 
difficulty in proving it. She does not come into Court as 
the purchaser at a sale for arrears of revenue, who rests 
upon a statutory title, with no documents to support it. She 
derives title from the Zemindar with whom the Decennial 
Settlement was effected ; and she has presumably a right of 
access to all the records of the Zemindari. Her determi- 
nation in such circumstances to rest upon the supposed 
defects in the appellants’ proof, and to abstain from giving 
evidence of the truth of her own case, affords strong grounds 
for supposing that she had, in fact, no such evidence to give. 
If such evidence were forthcoming, and she has neglected 
to give it, she must take the consequences of her own mis- 
^rriage” (269). {Sir /ames IV. Colvile.) BamaSOONDARY 
Dassyah V, Radhika Chowdhrain. 

(1869) 13 M. I. A. 248 = 13 W. R (P. C.) 11 = 
4 B. L. U.8 = 2 Suth. 293 = 2 Sar. 624. 

T Zemindar^ Rent of sub-tenure — Enhancement of — 

Suit yf^Road cess returns rendered under Bengal Cess 

Act of 1880 Collectiofi papers — Non-production by defen 
dant of. 

In a suit for enhancement of rent under S. 7 of the Ben- 
gal Tenancy Act, 1885, the Zemindar tendered in evidence 
and relied upon road cess returns rendered under the Bengal' 
Cess Act, 1880. To rebut the presumption raised by those 
returns, the defendants might have produced, but did not 
produce, their collection papers. 

72 


EVIDENCE ACT (I OF \^12)^{Contd,) 

S. 114,Ill.(g)— Evidence— Non-production of avail- 
able-inference adverse from— (Ctw//^.) 

//i’/rt', that under S. 114 (g) of the Evidence Act, the 
non-production of the collection papers by the defendants 
authorised an unfavourable presumption against them (181). 
{Sir Andrew Scoble.) Hem CHUNDER CHOWDHRY v. 
Kali Prosunno Bhaduki. (1903) 30 T. A. 177 = 
30 C. 1033 (1042-3)= 8 C. W. N. 1 = 8 Sar. 529. 

Zemindari — Tenure of lands within — Kabuliyat 

shmoing — A^on-production by Zemindar of — Patta with 
tenant not produced by him — Inference in case of. 

Where the question was whether the suit prof'erty was, as 
contended by the defendant, the Maharaja of Chota Nag- 
pore, amerejagiror tenure resumable on failure of the 
direct male line of the holder, or, as contended by the plain- 
tiff, an independent estate held by the ancestors of the 
plaintiff’s mortgagor and was incorporated in the Zemindari 
of the Maharajah of Cliota Nagpur, as a shihnii (a defen- 
dant taluk, W'ith its revenue payable through the Maharajah, 
the non-production by the defendant of the kabuliyat execut- 
ed by the jagirdar in favour of the then Zemindar was 
commented upon by the plaintiff and by the trial Judge. It 
was said that the kabuliyat, if produced, would disprove 
the defendant’s case, and that it was deliberately withheld 
by the defendant I>ecause it would have supported the plain- 
tiff’s contention. 

Their Lordships ob-3erved there were two clear answers to 
that argument (152-3). 

In the first place, a kabuliyat, predicates a patta. A patta 
is granted by the Zemindar as a title-deed to the tenant. 
The kabuliyat, as its name implies, is a mere acknowledg- 
ment, an engagement l)y the tenant to carry out the terms 
of the patta. If the jagirdar in question entered into a 
kabuliyat it may be inferred with certainty that there was 
also a patta ; and that patta, as the title-deed of the grantee, 
would be in the hantls of the grantee’s heirs and successors, 
and would, it may safely be pre-iumed, come into the hands 
of the mortgagee, tlie plaintiff, who derives his title from the 
mortgagor (152-3). {Mr. Ameer A/i.) SRINATH KaI v. 

Pratap Udai Nath Sahi Deo. 

(1923) 28 C. W. N. 145 = 33 M. L. T. 408 = 
(1923) M. W.N.702 = A. I. R. 1923 P. C. 217. 
S. 114, III. (g) — Party' — Omission to examine him- 
self — Inference from — England and India — Distinction. 

The non-appearance of a party in Court to support his 
statements may not have th*e same significance in India as 
in England. But the disinclination to appej.r. though it 
may abate or prevent suspicion of dishonesty, can in no way 
diminish the actual loss of evidence which is caused thereby 
(282 3). {Sir Arthur Iloblwusef) RUTTO SiNGH v. BaJ- 

RANG Singh. (1883) 13 c. L. R. 280 = Bald. 476 

Scmble, the presumption which would be drawn in 

England to the detriment of a plaintiff who, though the 
burden of proof rests upon him and he can examine himself 
as a witness, fails to enter the witness-box and face the 
ordeal of cross-examination, applies to cases between natives 
of India (4-5). {Lord Atkinson.) LaL KUNWAK 7-. 
ChiranJI Lal. (1909) 37 I.A. 1 = 32 a. 104(108-9)=-: 

7 M. L. T. 57 = 11 C. L. J. 172 = 14 C. W. N. 286 = 
12 Bom. li. R. 244 = 6 I. C. 649 = 20 M. L. J. 182. 
Party— Omission to examine himself — Inference 

from— Facts within his knowledge. 

See Evidence — Payment — Proof of — ac- 
count BOOKS, (1865) 10 M. I. A. 386 (397-8). 

The plaintiff-respondent sued to recover possession of the 
property leased to him under a registered lease deed execut- 
ed by the defendant-appellant in his favour. The defend- 
ant, inter alia^ set up an agreement executed in his favour 
by the plaintiff to the effect that if he should fail to pay the 
balance of the advance made payable by the lease deed 
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self“Inference from— Facts within his know- 
ledge— 

within 5 clays, he would return the lease deed and take back 
the amount actually advanced. The que^^tion was as to the 
genuineness of tite agreement set up by the defendant. A 
number of circumstances made the gCMiuineness of the agree- 
ment improbable, and yet the defendant contended himself 
with examining a number of witnesses to prove its execu- 
tion, and did not examine himself. 

Heldy that the failure of the defendant to examine him- 
self was an important circumstance in considering the 
genuineness of the agreement (401). 

All the facts were within his knowledge, and yet he did 
not tender himself as a witness to strengthen the evidence 
which both from the station of the witnesses produced by 
him, and from the general character of their testimony, is 
extremely untrustworthy (401). {Lord Chelmsford.) 
KAMALA NAICKENt'. PITCHACOOITY CHEITV. 

(1866) 10 M. I. A. 386 =2 Sar. 147. 

In a suit brought by the plaintiff, the lessee under a 

registered lease deed, for possession of the property leased, 
the defendant (lessor) .set up a document as having been 
executed by the plaintiff in his favour which had the effect 
of cancelling the suit lease deed. The question was as to 
the genuineness of that document. The plaintiff did not 
examine himself as a witness to disprove his signature to 
that document. 

Held, that, notwithstanding the prejudice which arose to 
the plaintiff’s case from his not appearing as a witness to 
facts peculiarly within his knowledge, and especially to dis- 
prove his signature to the document in question, that docu- 
ment was still exposed to all the improbabilities whi^h sur- 
rounded it on every side (398). {Lord Chelmsford f) 
KAMALA NAICKEN7^ PITCHACOOITY CHETTY. 

(1865) 10 M. I A. 386=2 Sar. 147. 

See PUHD.VNASHIN — HUSHAND — TRANSFER TO— 

Validity OF— ISSUE AS TO— Examination of lady 
HY HERSELF. (1867) 11 M. I. A. 561 (595.) 

Their Lordships are aware that the latter inference 

(Li'., inference from the non-examination of the apj>ellant 
when he could have examined himself) is met, as usual, by 
arguments founded on the unwillingness of natives of rank to 
appear and be examined as witnesses in a Court of Justice. 
There are, however, examples, . increasing, fortunately, in 
number, of men who tli^regard this prejudice; and consider- 
ing the vastness of the stake, and the pointed manner in 
which the contradiction was challenged by the witnesses on 
the other side, their Lordships cannot think that the failure 
of the appellant to tender himself as a witness is suffi- 
ciently accounted for by the feeling in question. {Sir 
James Colvile.) BABOO BRER PERTAB SaHEE?'. MAHA- 
RAJAH Rajender Pertab Singh Sahee. 

(1867) 12 M. I. A 1 (27)=9 W. R. 15 = 2 Suth. 114 = 

2 Sar. 348. 

^Where a defendant omitted to tender himself as a 

witness in support of his defence in a case, the circumstances 
of which were all within his own knowledge, and one of his 
witnesses kept back, from hostility to the opposite party, the 
books which he ought to have produced, //r/tZ, tliat such a 
course suggested the natural inference, that the evidence 
which had not been produced, was felt to be adverse, and 
subjected the parties who took such a course, to the cons 
truction that was least favourable to the views and interest 
which they sought to support by imperfect or inferior evi- 
dence. {Sir Joseph Napier J GOPEEKISHEN GOSHAMEK 

V brindabunchunder Sircar Chowdhry. 

' (1869) 13 M. I, A. 37 (56) = 12 W. E. (P. C.) 36 = 

3 B. I 4 . B- (P.C.) 37 = 3 Suth. 261 = 2 Sar. 479. 


EVIDENCE ACT (I OP lS72)--(Co;tld.) 

S. 114, 111. (g) — Party — Omission to examine him- 
self— Inference from— Facts within his know- 

ledge~{Co//id,) 

Where two witnesses identified some of the defen- 
dants as having been present at a plunder of plaintiff’s pro- 
perty, and these defendants did not think fit to avail them- 
selves of the opportunity they had of exculpating them- 
selves by their own evidence from the charge against them, 
it was held, that their reluctance to give evidence justified 
the Court in relying on the unopposed testimony of the 
two witnesses. GaNESH SinGH v. RaM RaJA. 

(1869) 3 B.L.E. (P.C.) 44 (46 7) =12 W.E.( P.C.) 38 = 

2 Sar. 606 = 2 Suth. 263. 

Presumptions are necessarily made against parties, 

who, when facts are in dispute the knowledge of which 
must rest with them, will not present themselves to the 
Court to state their own evidence and knowledge of those 
facts. Presumptions are necessarily made against persons 
who will not subject themselves to examination when a 
prima facie case is made against them, and when by their 
own evidence they might have answered it (793). NaWAB 
Syed allee Shah v. Musst. amanee Begum. 


(1873)2 Suth. 790 = 19 W.E. 149. 

The suit was to set aside a certain ikrarnamah, or 

agreement, purporting to have l)een executed by the plain- 
tiff in favour of the defendant, on the allegation that it 
was forged. 

The ikrar was registered soon after its date. It was 
sealed with the plaintiff’s seal, but not signed. Five wit- 
nesses, two of whom were cited by both sides, deposed 
that the seal was affixed to the ikrar by the plairvtiff him- 
self in their presence, and there was no opposing evidence. 
The plaintiff was not called to negative the personal execu- 
tion of the ikrar attributed to him by the witnesses. 

Held that, whilst making due allowance for the dislike of 
Mahomedans of rank to give evidence in the Courts, it was 
the plaintiff’s duty, if the instrument had been forged, to 
give the judge the opportunity of hearing his own evidence, 
and that his not having done so naturally conduced to the 
])elief that the witnesses who proved his execution of the 
ikrar had spoken the trutli ( 1 10). {Sir Moutap^te E. Smithl) 
AMEEKOONISSA KHATOON7A ABEDOONISSA KHATOON. 

(1875) 2 I.A. 87 = 16 BXE. 67 = 23 WE. 208 = 

3 Sar. 423 = 3 Suth. 87. 


See Hindu Law — Adoption — Authority to 

VDOPT— Deed of— Execution of, by son in favour 
JF his wife. (1876) 3 I.A. 72 (81-2)= 1 C. 289. 

See Hindu Law — Adoffion — Evidence of — 


\DOPTED son— Examination as witness of. 

(1879) 6 C.Ii.E. 76. 

Where, in a suit based upon a promissory note, the 


naking of the note was deposed to by three orfourvsit- 
lesses who were described as Zemindars, and whose res- 
jectability was not impeached, held that the defendant, 
lisputing the genuineness of that note, was bound to come 
orward and swear that the note was not his, or at al 

events to rail some witness who would say that it was not 

n his handwriting, or that it did not resemble his hand- 
vriting(435). {Sir Robert 




• A T T IT A NX 


If a person who has drawn up a contract with his 

own hand and signed it, wishes to persuade the Court that 
somehow or other an important term has been omitted by 
inadvertence or mistake, he is surely bound to pledge his 

oath to the truth of the story, and not the less so when his 

opponent comes forward and swears that there is no foum 
dation for I he suggestion. Surely his advocate is not to 

listened to, if he himself will not venture ^ 
witness-box in support of the story he asks the Court to 
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S. 114, 111. (g)— Party— Omission to examine him 
self — Inference from— Facts within his know- 
ledge — {Conid.') 

believe. {Fard Macnaghten.) IKRAMULL HUQ v. WILKIE. 

(1907) 11 C.W.N. 946 = 4 A.L.J. 740 = 
2M. L. T. 448 = 6 0. L. J. 682 = 17 M. L. J. 454 (463). 

Where the circumstances of the case made it neces- 
sary for the respondents to examine themselves and their 
son, and they refused to enter the witness-box, hcid, that 
their conduct raised a presumption against tliem (965). 
{Lord Robson.) MUSSAMMAT DURGA KUNWUR 2 ^. MuSAM- 
MAT Mathura Kunwar. (1911) 10 I.C. 963 = 

15 C.W.N. 717 (722) = 10 M.L T. 216. 

In a suit in which it is sought by the defendants to 

have declared void a solemn deed entered into by a lady 
and on the faith of which she had obtained the appellant’s 
money, it is tlie duty of the defendants to examine her to 
explain the circum.stances under which she entered into it. 
{Lord AU’inson.) ShadIK HUSAIN Khan r*. HaSHIM Am 
Khan. (1916) 43 I. A. 212 (236) = 38 A. 627 = 

(1916) 2 M.W.N. 577 = 21 M.L.T. 40 = 6 L.W. 378 = 
21 C.W.N. 133 = 25 C.L.J. 363 = 14 A L.J. 1248 = 

18 Bom. li.E. 1037 = 19 O.C. 192 = 

1 Pat. L.W. 157 = 36 I.C. 104 - 31 M.L.J. 607. 

Where a party against whom a case had been esta- 
blished requiring a challenge by her was piesent in Court and 
was in a position to examine herself so as, if possible, to 
refute the story against her, but she did not, however, go 
into the witness-box, /w/d, that her non-appearance as a 
witness would be the strongest possible circumstance going 
to di.scredit the truth of her case. {Lord Shaw.) S.ARD.VK 

Gurbaksh V. Gurdial Singh. 

(1927) AI.B. 1927 P.C. 230 = 46 C.L.J. 272 = 
4 O.W.N. 935 = (1927J M.W.N. 778 = 
29Bom. L.E. 1392 = 28 Punj. L.E. 567 = 
105 I. C. 220 = 32 C.W.N 119 = 53 M. L. J. 392. 

Party — Omission to examine himself — Inference 

from — Facts not within his kninoledge — Infant at date of 
suit transaction. 

Held, that the Courts below were in error in giving 
undue weight to the non-appearance of the defendant as a 
witness, because it appeared that he was a mere chiUl at 
the time of the transaction in question (399). {Sir Robert 
P. Collier.) BABOO LEKRAJ ROY r'. BaBOO MAHTAB 

ChuND. (1871) 14M.I.A. 393 = 

10 B.L.E. 35 (P.C.) = 17 W. E. 117 = 

2 Suth. 536 = 3 Sar. 43. 

Party — Omission to cx vnine himself — / nference 

adverse from — Refusal to draw on ground that he had in 
mutation proceedings made a full statement and soas only 
likely to repeat himself — Propriety. 

The true object to be achieved by a Court of Justice can 
only be furthered with propriety by the testimony of the 
party who personally knowing the whole circum.stances of 
the case can dispel the suspicions attaching to it. The story 
can then be subjected in all its particulars to cross-examina- 
tion. To say that the party would likely have repeated 
what she had already said omits the entire force of the con- 
sideration as to cross-examination. 

Where, therefore, in a case in which a party who ought to 
have gone into the witness-box did not do so, and the High 
Court obseived that that was immaterial because she had 
made a full statement before the mutation officer and was 
only likely to have repeated what she had already said, their 
Ixjrdships disapproved of such reasoning. {Lord Shawl) 

Sardar Gurbaksh v. Gurdial Singh. 

(1927) A. I. E. 1927 P.C. 230 = 46 C. L. J. 272 = 

4 0.W.N. 935 = 1927 M.W.N. 778 = 
29Bom.L.E. 1392 = 28 Punj. L.E. 567 = 
105 I.C. 220 = 32 0.W.N 119 = 63 M. L. J. 392. 


EVIDENCE ACT (I OP 1872)— 

I S. 114, 111. (i) — Bond — Production by obligor with 

; endorsement of payment by obligee — Effect. 

\ 

In a suit for sale on a mortgage, the plaintiff, at the time 
of the institution of the suit, produced only a copy of the 
document sued upon, alleging that the original had been 
lost. The defendant in his answer admitted its execution, 
but alleged that the debt was di.scbarged. In support of 
Ins allegations he produced the original document contain- 
ing the indorsement of payment by the mortgagee and her 
agent. 

Held that, in view of the piesumption under S. 114 of 
the Evidence Act, the Subordinate Judge was right in 
holding that the production by the defendant of the 
bond with the indorsement of payment cast on tlie plain- 
tiff the burden of establishing the affirmative proposition 
that the debt was still oustanding, in other \\(*rcls, of 
showing that the bond came into tiefendaiu’s jK;ssession by 
dishonest means and that the signatures to the indorsement 
were either forgeries or unauthorized (190), 

The presumption under S. 114 of the Evidence Act only 
embodies the ordinary rule of law (190). {Mr. Ameer All.) 

Mohamad Mehdi Hasan Khan Mandir Das. 

(1912)39 LA. 184 = 34A. 511 (515. 517) = 
10 A.L.J. 373 = 12 M.L.T. 392 = 14 Bom. L.E. 1073 = 

17 C.W.N. 49 = 16 C.L.J. 629 = 
(1912) M.W.N. 1052 = 17 1.0.396 = 

23 M.L.J. 741. 

Debt — Instrument of., and security therefor in 

debtor's hands — Effect — Onus on creditor to rebut presump- 
tion — Quant n m . 

Prima facie, tlie presumption is, where you find the 
instrument of a debt and the security for that debt in the 
hands of the debtor, tiiat the debt lias been discharged. 
Tliat presumption is a strong one, and the burden of proof 
is upon the creditor to rebut that presumption. 

In a suit upon a promissory note, both the suit note and 
the .security which was given for its payment, being some 
title-deeds of lands, were in the hands of the defendants. 
Held that, though that circumstance raised a strong pre- 
sumption of discharge, the plaintiff had adduced sufficient 
evidence to rebut that presumption. {Lord Dar'cy.) BHOV 
HONGKONG V. RaMAN.'^THAN CHEITY. 

(1902) 29 LA. 43(45) = 29 C. 334 (337) = 
6 C.W.N. 401=4 Bom. L.E. 378 = 8 Sar. 263. 

Mortgage — Deed of. with mortgagor -^Effect Onus 

on mortgagee in case of — Shi f ting of. 

In a suit by the appellant claiming payment or sale under 
a mortgage bond executed by the respondent, the question 
was whether the debt had been truly discharged, and tlie 
bond returned to the mortgagor. 

Held, that the initial burden of proof rested upon the 
appellant, both on general grounds and by reason of the 
provisions of S. 114 of the Evidence Act, but that that 
burden was one which shifted easily as the evidence was 
developed. 

Held further, reversing the Court below and afiirming 
the trial Judge, that the appellant had discharged the onus 
whicli lay upon him of proving that the bond had not been 
duly discharged and returned. {Viscount Haldane.) 
KUNUAN LALz’. MUSAMMAT BEGUM- UN-NISSA. 

(1918) 8 L.W. 233 (237) = 22 C.W.N. 937 = 47 I. C. 337. 

'Mortgage — Tith-deeds deposited with mortgagee at 

time of. in possession of mortgagee— Mortgage bond itself 
with endorsement of discharge by mortgagee's father in 
possession of mortgagor — Discharge of mortgage — Presump- 
tion of. in such a case — t^orce of. 
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EVIDENCE ACT (I OF 1872), S. 114, III 

In a suit upon a mortgage bond the defendants pleaded 
discharge, and relied in support of their plea on the fact 
that the mortgage i)ond had come into their possession with 
an endorsement of discharge. The plaintiff’s father had 
admittedly lent the money and taken the mortgage bond in 
the name of his son, the second plaintiff. The endorsement 
of discharge which the document bore was one made by the 
father. At the time of the execution of the mortgage bond 
the mortgagor deposited with the plaintiffs the title-deeds 
of the mortgaged property, and they were with the plaintiffs 
even at the date of suit. 

Held, that the fact that tlie mortgagors did not take back 
the title-deeds at the time of the alleged discharge when, 
according to them, the document itself was returned to 
them, considerably weakened the presumption in their favour 
arising from the possession of the mortgage document. 
{Sir John IVnllis.') AIAVAR NaIDU v. KOIHANDAPANI 
Naidu. (1927) A.I.R. 1927 P. C. 261 = 

46 C.L.J. 292 = (1927) M. W. N. 709 = 30 M.Ij.T. 290 = 
29 Bom. L.R. 1388 = 105 I. C. 263 = 53 M. L. J. 295. 

S. 115. 

Applicability of. 

Construction of. 

INTENTIONALT.V— USK OF, IN.STEAT) OF “WILFULLY”. 
Law ENACTED BY. 

Nature of estoppel. 

Plea of estoppel under. 

Scope OF. 

Cases under (yV. B. — Under this head are collected in 
alphabetical order all the cases in which the section was or 
was not held to be applicable.) 

Applicability of, 

Truth known — Effect. See BeNAMI — BeNAMIDAR 

—Mortgage by— Vaiadity— Right to dispute. 

(1883) 10 I. A. 62 (66-8) = 9 C. 961 (973-4). 

There can be no estoppel when the truth of the 

matter appears on the face of the proceedings (38). {Lord 
DaveyJ TARA LAL SiNGH SaROBUR SiNGH. 

(1899) 27 I.A. 33 = 27 C. 407(413) = 4 C.W.N.533 = 

2 Bom. L.R, 5 = 7 Sar. 667. 

-S. 115 of the Evidence Act does not clearly apply to 

a case where the statement relied upon is made to a person 
who knows the real facts and is not misled by the untrue 
statement. There can be no estoppel where the truth of 
the matter is known to both parties (] 22). {Sir Ford 
Nath,') MOHORI BIBEE 7/. DHURMODAS GhOSE. 

(1903) 30 I. A. 114 = 30 C. 539 (546) = 
7 C.W.N. 441 = 5 Bom. L.R. 421 = 8 Sar. 374. 

Construction of. 

— Addition of qualifying conditions to language of — 

Court's penoer of. 

The Court is not warranted or entitled to add any qualify- 
ing conditions to the language of S, 1 15 of the Evidence Act. 
It has no power to virtually interpolate w’ords in the statute 
which are not to be found there (215), {Lord Shand). 
SaratChunder Dey z’. Gopal Chunder LAHA. 

(1892) 19 I.A. 203 = 20 0. 296(310) = 6 Sar. 224 

Fstop — C/se of^ loosely in India. 

The word “estop” is often used in Indian cases very 
loosely to denote obligations which do not rest on estoppel 
at all. Such uses of the word are not countenanced by the 
definition of estoppel in S. Il5 of the Evidence Act (128). 
{Lord Hobkouse.) SURENDRAKESHAV Roy 7'. DOOKGa- 
SUNPAHI DaSSEE, (1892) 19 I. A. 108 = 

19 C. 613 (632) = 6 Sar. 150. 


EVIDENCE ACT (I OF 1872)-(C^«/.y.) 

S. 116-*Construction of—{CoJttd.) 

Estoppel — Meaning of. 

1 he word “estoppel” is not infrequently used to cover 
transactions to which it has no proper application. In its 
essence it means that the party estopped has by conduct or 
language prevented himself from asserting the true facts on 
which he would otherwise have been entitled to rely. 
{Lord Buckmastcr.) RaJA DURGA PRASHAD SiNGH t/. 
Tata Iron and Steel Co. (1918) 45 I. A. 276(283) = 
46 C. 652 (565) = 23 C.W.N. 466 =(1919) M. W. N. 287. 

” — ■ — / ntcnttonally — Meaning of. 

A person who, by his declaration, act, or omission, had 
caused another to believe a thing to be true and to act upon 
that belief, must be held to have done so “intentionally” 
within the meaning of the statute, if a reasonable man would 
take the representation to be true, and believe it was meant 
that he should act upon it (219). {Lord Shand.) Sarat 
Chunder Oev v. Gopal Chunder Laha. 

(1892) 19 I. A. 203 = 20 C. 296 (314-6)=6 Sar. 224. 

-Thing — Existing fact — Intention to do something in 

future — Representation of — Distinction, See under this 
section PLEA OF ESTOPPEL UNDER— REPRESENTATION— 

Plea based upon. (1922) 32 M. L. T. 26 (P. C.) (34). 
Intentionally— Use of, instead of “Wilfully.” 

Effect . 

It was said in I. L. R. 7 Mad. 8 that the substitution in 
S. 115 of the Evidence Act of the word “intentionally” for 
the term “wilfully” in the rule stated in the English decisions 
showed that the design of the framers of the Evidence Act 
was to exclude cases from the rule in India to which it might 
be applied under the terms in which it had been stated by the 
English Courts. Their Lordships are unable to agree in 
this view. On the contrary, as the rule had been modified 
in England by there substituting the word “intentionally” in 
the rule established for the word “wilfully” which had been 
previously used, it seems to their I.ordships that the term 
“intentionally” was used in the Evidence Act for the purpose 
of declaring the law in India to be precisely that of the law 
of England. Further the word “wilfully” used in the earlier, 
English decisions was really equivalent to “intentionally” 

(218-9). {Lord Shand.) Sarat Chunder Dey v. GOPAL 
Chunder Laha. (1892) 19 I. A. 203 = 

20 C. 296 (314) = 6 Sar. 224. 

Law enacted by. 

English Law — Same as. 

The terms of the Evidence Act did not enact as law in 
India anything different from the law of England on the 
subject of estoppel (21.5). {Lord Shand.) SaRAT 

Chunder Dey v. Gopal Chunder Laha. 

(1892) 19 I. A. 203=20 C. 296 (310) = 6 Sar. 224. 

Nature of estoppel. 

-Inquiry by evidence into the truth — Exclusion of (161) 

{Sir Mimtngne E. Smith.) RAN I MEVVA Kuwar v. RaNI 

Hulas kuwar. (1874) 1 1. A. 167 = 

13 B. L. R. 312 = 3 Sar 364 = R. and J.’sNo. 27. 

Plea of estoppel under. 

^Certainty — Necessity. See Deed — ESTOPPEL. 

(1874) II. A. 167(161). 

-Effect of — Truth — Inquiry into — Exclusion of. {Sir 

Montague E. Smith.) RanI Mewa KUWAR v. RaNI 
Hulas Kuwar. (1874) 1 1. A. 167 (161) = 

13 B. L. B. 312 = R. & J.’s No. 27. 

-Facts and circumstances necessary to establish — 

Onus of Proof of. 

In cases of estoppel the onus of establishing the facts and 
circumstances from which estoppel arises rests upon the 



tHE PRIVY COUNCIL biGEST 


EVIDENCE ACT (I OF 

S. 116— Plea of estoppel under — (:ontd,) 

person pleading it. {Lord Shaw,) Mitra Sen SlNGH 

V, JANKI KuwaR. (1924)51 1. A. 326(331)- 

46 A. 728 = A. I. R. 1924 P. C. 213 = 23 A. L. J. 172 = 
20 L. W. 666 =(1924) M.W.N. 703 = 40 C.L.J. 468 = 
26Bom. li. E, 1134 = 29 C.W.N. 633 = 36 M L.T. 247 = 

27 O. C. 208 = 3 Pat.L.R. 169 = 82 I. C. 946 = 

47 M. Ii. J. 591. 

Maintainability of — Mutuality — Necessity. GlRJA 

Kanto CHOWDHKY V. Hurrish Chunder Chow- 
DHRV. (1872; 19 W.R. 114 = 6 Sar. 702 (705) = 

2 Suth. 758. 

Rcpresentati on — PI ea based on — Mai ntainabil i ty — 

Existing fact — Intention to do something in future — Re- 
present at i on of — Di sti ncti on . 

It has been well establishad by a long line of authority 
that in order to support a plea of estoppel by representation, 
the representation must be a representation of an existing 
fact. A promise or a representation of an intention to do 
something in the future is entirely insufficient, and this, 
though lx)rd Bowen said that the state of a man's mind was 
as much a fact as ths state of his digestion (34). {Lord 
Atkinson.) YORKSHIRE INSURANCE CO. v. THOMAS , 

Braine. (1922) 32 M. L. T. 26 (P. C.). 

Representation — Plea based upo'n — Maintainability 

— Intention to deceive or knoioledge of untruth of represen- 
tation unnecessary — Pref'udiie to opposite party enough. 

S. Il5 does not make it a condition of estoppel resulting 
that the person who by his declaiaiion or act has induced 
the belief on which another has acted was either committing ; 
or seeking to commit a fraud, or that he was acting with a | 
full knowledge of the circumstances, and under no mistake 
or misapprehension. The law of England gives no coun* j 
tenance to the doctrine that in order to create estoppel the 
jjerson whose acts or declarations induced another to act in 
a particular way must have been under no mistake himself, 
or must have acted with an intention to mislead or deceive. 
What the law and the Statute mainly regard is the position 
of the person who was induced to act ; and the principle on 
w’hich the law and the statute rest is, that it would be most 
inequitable and unjust to him that if another, by a represen- 
tation made, or by conduct amounting to a representation, 
has induced him to act as he would not otherwise have done, 
the person who made the representation should be allowed 
to deny or repudiate the effect of his former statement, to 
the loss and injury of the person who acted on it. If the 
person who made the statement did so without full know- 
ledge, or under error, sibi imputet. It may, in the result, 
be unfortunate for him, but it would be unjust, even though 
he acted under error, to throw the consequences on the 
person who believed his statement and acted on it as it was 
intended he should do (215-6). {Lord Shand.) SaraT 
Chunder Dey 7>. Gopal Chunder Taha. 

(1892) 19 I.A. 203 = 20 C. 296 (310-1) = 6 Sar. 224. 

In the case oi Set on Laing &. Co. La fane {V) 

Q.B.D. 68) Lord Esher said : — “ One ground of estoppel I 
is where a man makes a fraudulent misrepresentation and 
another man acts upon it to his detriment. Another may 
be where a man makes a false statement negligently, though 
without fraud, and another person acts upon it. And there 
may be circumstances under which, where a misrepresenta- 
tion is made without fraud and without negligence, there 
may be an estoppel.” To this statement it may be added 
that there may be statements made, wliich have induced 
another party to do that from which otherw ise he would 
have abstained, and which cannot properly be characterised 
as “ misrepresentations.” (217). {Lord Shand.) Sarat 
CHUNDER Dey t'. Gopal chunder Laha. ' 

(1892) 19 I. A. 203 = 20 0. 296 (312-3) = 6 Sar. 224. 
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EVIDENCE ACT (I OF ontd .) 

S. 116— Plea of estoppel under— {Cemtd.) 

Specific plea — Necessity — Proof of estoppel without 

plea -Permissibility — Benamidar — Sale by— Suit by heirs 
of real owner to recerver property subject of — Estoppel by 
misrepresentations of real owner — Plea of. 

A sale-deed in favour of a Hindu lady stated that the price 
therefor was received from the lady's stridhanum fund 
through her husband. Tlie lady in her turn sold the pro- 
perty to the defendants, who were bona fide purchasers 
thereof for valuable consideration. The lady’s sons institut- 
ed, after the death of their father, a suit for the recovery 
of the property from the defendants, alleging that the pro- 
perty had been acquired by their father in the name of his 
wife, that it really belonged to their father and they became 
entitled to the same by descent on his death, and that their 
mother had no right to or interest in the same and had 
none to convey to the defendants. The defendants, in their 
written statement, alleged that the wife, their vendor, had 
acquired the property by purchase from out of her stri- 
dhanum funds, and that, consequently, it did not pass to the 
plaintiffs upon the death of their father, but that the wife 
having purchased the properly out of her stridhanum was 
entitled to sell it. The issue framed on that point was whe- 
ther the late father of the plaintiffs acquired the disputed 
property in the name of his wife with his own funds, and 
remained in possession of the same during his lifetime, or 
whether the property was acquired by the wife with her own 
stridhun, and she herself held possession of it. 

Held, that the pleadings and the issue were sufficiently 
wide to entitle the defendants to prove that the father had, 
during his lifetime, misrepresented that the funds with which 
the wife had purchased the property were her stridhanum 
funds and that the property purchased by her was really her 
property, that he was estopped by his misrepresentations 
from asserting that he, and not she. was the real owner of 
that property, and the plaintiffs, claiming by descent from 
him, were equally estopped from doing so. and that it was 
not necessary for the defendants to plead the estoppel on the 
part of the heirs (plaintiffs) arising from the misrepresenta- 
tion of the father (815-6). 

The defendants had purchased under a deed representing 
that the property had been purchased out of the wife’s 
stridhun. They knew nothing as to the real facts of the 
ca.se. They allege the facts as they find them represented 
in the deed which was their title deed. They go to trial upon 
those facts, and they put in evidence the misrepresentations 
of the father and the title-deed founded upon those mis- 
representations as proof of their case, which was that the 
properly was purchased out of the separate estate of the 
wife. If the defendants were entitled to avail themselves 
of the estoppel in consequence of the misrepresentation of 
the husband, they are entitled to use that estoppel as matter 
of proof, and they use it to prove that the property w’as not 
purchased out of the father’s own property, but that it was 
o1)tained by the mother, with her own stridhun, and that 
she herself held possession of it. So they prove the issue on 
their part by means of the estoppel (815-6). EUCHMUN 

Chunder Geer Gossain Kali Churn Singh. 

(1873) 2 Suth. 809 = 19 W. R. 292 = 4 Sar. 802. 

Scope of. 

— If exhaustive. 

Questions of estoppel must in India be determined by 
S. 115 of the Evidence Act (215). {Lord Shand.) 
Chunder Dey v. Gopal Chunder Laha. 

(1892) 19 I.A. 203 = 20 0. 296 (310) = 6 Sar. 224. 

Cases under. 

^Acquiescence^Estoppel by reason of — Government 

officials— Acts of — Challenge of, after lapse of time—* 
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EVIDENCE ACT (I OF 1872)— 

S. 115 — Cases under--(C(?//A/.) 

Acquiescence in such acts — Effect. See CROWN — OKKICEKS 

OK— xers OF— Challenge of, after lapse of time. 

(1922) 33 M. L. T. 228 (P. C.) (231). 

Acquiescence — Estoppel by reason of — Government 

promissory notes — Sale by eiulorsement of — Validity of — 
Right to dispute, on ground of invalidity of endorsement 
— Acquiescence in such endorsement — Estoppel by reason 
Qf — Purchaser acting bofio fide. See GOVERNMENI’ PRO- 
MISSORY NOTES— Sale by invalid endoRoEment of. 

(1876) 3 Suth. 175 (177). 

-Acquiescence — Estoppel by reason of — I.andlord and 

— Building by tenant — Acquiescence by landlord in — 
Claim by him subsequently to eject — Maintainability. See 
LANDLORD AND TENANT— EJECTMENT. 

(1899) 26 I. A. 58 (63) - 21 A. 496 (503-4). 

Acquiescence — Estoppel by reason of — Mortgage - 

Validity — Right to dispute. See WaTAN — WaTAN LANDS 
MORTGAGE OF, ETC. (1900) 27 I. A. 86 = 24 B. 556. 


Acquiescence — Estoppel by reason of — Trespasser — 

Assertion of proprietary right by — Real owner’s acquiescence 
in, on erroneous view of rights of parties — Effect. AVt' 
COURT OF Wards— -Assertk)n of rights of pro- 
prietor IN Government tkac/is bv, 

(1905) 30 I. A. 53 (70-1) - 28 M. 130 (150 1). 


Adminidration suit — licir-at-laio representinf^ 

udiole inheritanec in — Rii^ht 4o plead trne state of case. 

It would be difiicult to see how the younger Ranee, who 
represents the whole inheritance in an administration suit, 
could be prevented from pleading anything but the true 
state of the case (12«S). {Lord Hobhousc.) SURENDRA- 

keshav Roy 7.'. doorgasundari Dassee. 

(1892) 19 I. A. 108 = 19 C. 513 (632) = 6 Sar. 160. 

Admission— Estoppel by reason of— Co-defendants 

Written statement filed by, in suit by third party— Ad- 
mission in — Effect inter se. Sec PRACTICE — PLEADINGS 
— ADMISSION IN — Co-defendants. 

(1870) 10 M. I. A. 551(569). 

Admission — Estoppel by reason of — Deed — .Admis- 
sions in— Effect— Estoppel— Onus of proof— Shifting of— 
Deed inter partes and deed not inter partes — Distinction. 
Sec ADMISSION— Deed — ADMISSIONS IN— EFFECT— 
ESTOPPEL— ONUS OF PROOF. 

-Admission— Estoppel by reason of— Deed — Execu- 
tion of — Admission of — Effect —Validity and real nature 
of (jeed — Right to contest — Estoppel. See DEED — EXECU. 
TION— admission of. (1872) 19 W. R. 118 (121). 

—Admission — Estoppel by reason of Law Point of 

—Admission on— Estoppel by reason of. AVc Law— AD- 


MISSION. ^ „ . . , . 

Admission— Estoppel by reason of — buit — Admission 

prior to — Estoppel by reason of — Conditions. See SUIT 
ADMISSION PRIOR TO. 

-Affirm and disaffirm same transaction — Rule against. 

See (1) APPROBATE AND REPROBATE. (2) Under this 
section CASES UNDER— APPROBATE AND REPROBAl E. 
-Agent. Sie EVIDENCE ACl’, S. 1 15— CASES UN- 
DER — Principal and Agent. 

Alternative remedies — Adoption of one of — Adop- 
tion of the other— Right of— Effect on. TORT— REME- 

DIES alternative FOR. (1913) 40 I. A. 66 (63-4) ~ 

40 0.598(609-10). 

-Approbate and reprobate — Rule against. See AP- 
PROBATE AND REPROBATE. 

Approbate and reprobate — Rule against — Executor — 

Legatec-^Intcrest on legacy —Damdupat rule of Hindu 
laast—AppliccUient of^-Objection by legatee to. 


EVIDENCE ACT (I OF l%li)—{Contd:) 

S. 116 — Cases under— (C(^//r/.) 

In a case in which a legatee objected to the trial Judge’s 
applying the rule of damdupat to the interest allowed on the 
legacy, on the ground that the claim for the legacy was not 
a matter of contract, it appeared that the legatee had claim- 
ed to have the benefit of a course of business, under which, 
so far as the accounts of the executrix’s business went, all 
the items were treated as invested in commercial specula- 
tions for the legatee. Held, that the legatee could not both 
approbate and reprobate, and that he could not, on finding 
that the claim to the benefit of that course of business with 
its resulting contractual obligations, was not sustainable, 
claim that the executrix was a mere executrix, who had 
failed to apply assets which had come to her hands in dis- 
charging legacies, and was not a merchant — banker liable in 
contract to a customer for interest on the balances in her 
hands. {Viscount Sumner.) HaKIRAM v, MadaN GOPAL. 

(1928) 33 C. W. N. 493 = 49 0. L. J.335 = 

27 A. L. J. 406-114 I. 0. 666 =31 Bom. L. B. 710 = 

A. I. B. 1929 P. 0. 77 = 67 M. L. J. 681. 

Award — Suit dismissed in accordance with — Revi- 
sion by plaintiffs against — Setting aside of arbitration and 
of award in — Benefit of — Right to claim— Plaintiff who had 
withdrawn revision petition as regards himself — Right of. 

See Arbitration- Award -Suit dismissed in ac- 
cordance with. (1915) 29 M. L. J. 307 (312-3) 

Benamidar — Mortgage by — Validity of — Real owner 

— Right of, to dispute — Benami character known to mort- 
gagee. See Benami— Benamidar— MORTGAGE by- 
validity OF — Right to dispute— Estoppel. 

(1883) 10 I. A. 62 (66-8) = 9 0. 961 (973-4). 


Ikjnamidar — Mortgage by — Validity of — Real owner’s 

decree-holder execution purchaser — Right of, to dispute — 
Estoppel against real owner — Effect. See BeNAMI — BE- 
NAMIDAR— MORTGAGE BY— Validity of— Right to 
dispute- Estoppel. (1896) 22 I. A. 129 (137) = 

22 C. 909(919-20). 

Benamidar — Mortgage by-- Validityof — Real owner’s 

|^eir> — Right of, to dispute —Estoppel against real owner — 


ffect. Atv BENAMI— Benamidar— Mortgage by— 

'ALIDITY of— RIGHT TO DISPUTE — ESTOPPEL. 

(1892) 19 I. A. 203 (210-1) =20 0. 296 (304-6). 

Benamidar— Mortgage by—Validity of— Right to 

ispute — Real owner’s heirs— Estoppel against — Conduct 
mounting to. 5^-^ BENAMI— BENAMIDAR— MORTGAGE BV 
-VAI IDITY of— RIGHT TO DISPUTE— ESTOPPEL. 

(1892) 19 I. A. 203 (212 3) = 20 0. 296 (307-8). 

Benamidar — Sale by— Real owner’s heirs— Suit by, 


» recover property sold — Estoppel by misrepresentations 
f real owner — Plea specific of, in defence— Necessity — Plea 
lat benamidar was real owner— Proof of estoppel under — 
ermissibilily. .Vtv EVIDENCE Act, S. 115-PLEA OK 
STOPPED UNDER — SPECIFIC PLEA. 

(1873) 2 Suth. 809 (815-6). 

-Benamidar— Sale l)y— Validity of— Real owner’s 

ght to dispute — Estoppel. See BENAMI — BENAMIDAR 
ALE BY— VaLIDIIY OF— RIGHT TO DISPUTE— ESTOP- 

(1872) Sup. I. A. 40 (43-4). 

Benamidar— Sale by—Validity of — Right to dispute 

-Real owner — Estoppel against — Effect of, on his heir. 

ce Benami — Benamidar— Sale by — Validity of— 

.iGHT TO DISPUTE— Estoppel. 

(1873) 19 w. R. 292 and (1918) 46 I. A. 97 (101*2) -- 
^ 46 C. 909(9ia9). 

Benamidar— Title of-Real owner’s heir’s right to 

ispute— Estoppel -Conduct amounting to. See BENAMI 
-BENAMIDAR-TITLE OF-REAL s 

IGHT TO DISPUTE. (1887) 16 I. 
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•Building. Sec under this section CASES UNDER — 

Land. 

Co-defendants — Written statement filed by, in suit 

by third party — Admission in — Effect inter sc — No estoppel. 

See Practice —Pleadings —Admission in —Co- 
defendants. (1870) 13 M. I. A. 551 (559). 

Company— Director of — Appointment of, and allot- 
ment of shares to— Invalidity of— Plea by director of, in 
action for calls — Maintainability of— Participation by him 
in shares allotted— Effect. Sec COMPANY— DIRECTORS 
OF— ALLOTMENT OF SHARES TO DIRECTOR HIMSELF. 

(1922) 32 M. L. T. 25 (P. C.)(29). 

■ ^Compromise — Right to insist upon — Estoppel by rea- 

son of claim inconsistent with compromise — Condition. 
Sec COMPROMISE -Right TO insist upon. 

(1839) 2 M. LA. 181 (243-4). 

Compromise for valuable consideration — Decree on 

foot of — Claim inconsistent with — Maintainability. 

In the present case, the compromise, which was entered 
into for valuable consideration, is not challenged ; it has 
neither been disclaimed nor impeached ; it stands. Nor is 
any challenge made of the judgment which followed it ; that 
also stands. This being so, the respondents, who were 
parties to the compronjise, can in this suit have no right or 
title to prefer a claim for pre emption to the lands upon 
which the buildings were erected, a claim which, if sustained, 
might destroy the entire value and validity of the settlement 
and the decree. Whether the case be viewed under the 
heading of res judicata or of estoppel, or of no title and 
interest to sue, the result would be the same; the respondent’s 
claim in this litigation is excluded. {Lord Shaw.) RIKHI 
Ram V. DHANPAT RaI. (1928) 55 I. A. 266 = 

110 I. C. 1 = 48 C. L. J. 168 = 33 C. W. N. 90 = 

A. I. E. 1928 P. C. 190. 

Condition — Breach of — Right to take advantage of — 

Estoppel — Party claiming advantage responsible for breach. 

See 11) Hindu law— will— condition imposed by — 
Breach of and (2) Hindu Law— Joint Family- 
Partition— Religious Ceremonies. 

(1874) 1 1. A. 837 (398) = (1869) 12 M I.A. 389 (393 4). 

Consent decree — Invalidity of, on ground of its 

being contrary to statute— Plea by judgment-debtor of— 
Estoppel. See CENTRAL PROVINCES TeN.ANCY ACT OF 

1883, S. 42 (1921) 48 I. A. 230 = 48 C. 501. 

Consent decree or order — Estoppel by — Order of 

Court not made by consent^ Effect of — Distinction. 

For purposes of estoppel an order by consent, not dis- 
charged by mutual agreement, and remaining unreduced, 
is as effective as an order of the Court made otherwise than 
by consent and not discharged on appeal. In other words, 
the only difference in this respect between an order made by 
consent and one not so made is that the first stands unless 
and until it is discharged by mutual agreement or is set 
aside by an order of the Court; the .second stands unless and 
until it is discharged on appeal. {Lord Blanesburgh.) 

Charles Hubert Kinch v. Edward Keith Walcoit 
(1929) 118 I.C. 7 = 67 M. L. J. 429 = (1929) A.C. 482. 
Consideration — Admission of receipt of — Effect. 

See Admission— Consideration. 

—“7— Court of Wards — Assertion of rights of proprietor in 
Government tracts by —Proprietor’s title to such tracts— 
Government’s right .subsequent to dispute— E.stoppel. See 

COURT OF Wards— Assertion of rights of pro- 
prietor IN Government tracts by. 

(1906) 321. A. 63 (71) = 28 M. 130 (160-1.) 

— -Court of Wards — Disqualified proprietor — Contract 

by— Incompetency for— Plea of» by Court of W^ards— 
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Maintainability — Estoppel — Holding out of conipetency by 
it— No misleading. See COURT OK W-'AnoS— DISQUALI- 
FIED Proprietor— CONTRAC i' by— Incompetencv 
FOR. (1882) 9 I. A. 182 (195) =6 A. 142 (166-7). 

Creditor and debtor — Debt — Composition payment 

in — Acceptance by creditor of — Effect — Claim subsequent 
by him for balance of old debt — Maintainability. See DEB- 
TOR AND Creditor— Debt— COMPOSITION payment 
IN. (1869) 2 B.L. E. 98(100) (P. C.) = 

11 W. E. (P. C.) 41. 

Crown — Escheat — Claim by — Maintainability — 

Estoppel. See ESCHEAT— CROWN. 

Crown — Escheat— Crown taking by — W’iclow’ of last 

male owner — Alienation by — Validity of — Right to dispute. 

See Escheat— CROWN— WTdow of last male owner. 

Crown — Land of — Canal constructed by private per- 
sons on — Rights acquired by— Proprietary right in land and 
right to have canal irrigated by water from Governmcuit 
river- Conditions — Expectations raised l>y Government to 

that effect. See Crown— Land of — Canal construci- 

ED by private persons on. 

( 1901) 28 I. A. 211 = 28 C. 693 (705-6). 

Crown — Officers of — Acts of — Estoppel against 

Crown by reason of. See CROWN— OFFICERS OF AND 

Government — Officers of. 

Debt. See under this section CASES UNDER — 

Creditor and Debtor. 

Debtor. See under this section CASES UNDER 

—Creditor and Debtor. 

Decea.^ed — Estoppel against — Heir-at-law if bound 

by. AVc- Deceased -Estoppel ac;ainst. 

Decree — Construction of — Instalment decree provid- 
ing for contingencies — Decree- holder’s acceptance of pay- 
ment under, on particular construction of one of contingen- 
cies— Claim subsequent by him inconsistent with that con- 
struction in regard to that and other contingencies — Main- 
tainability. See Decree— construction— Instalment 

DECREE, etc. (1883) 10 1. A. 162(170) = 

10 C. 305 (313 314). 

Decree— Consent decree— Estoppel by reason of. See 

under this section CASES UNDER — (1) COMPROMISE FOR 
VALUABLE CONSIDERATION AND (2) CONSENT DECREE. 

Decree — Execution of — Limitation bar to — Plea by 

judgment-debtor of — Maintainability — Estoppel. See 

JUDGMENT-DEBTOR— Execution of decree— Limi- 
tation BAR TO. 

Decree— Transmission for execution of — Death of 

judgment-debtor after starting of execution in court of 
transfer — Order of that court bringing his legal representa- 
tive on record — Submission by legal representative to 

Right to dispute validity of order subsequently — Estoppel. 
See Civil Procedure code of 1908, Ss. 39, 41 anId 50 

(1928) 55 1. A. 227 = 3 Luck. 114. 

Decree — Validity of — Judgment-debtor’s right to 

dispute, on ground of its Ijeing contrary to statute — Estop- 
pel — Decree by consent. See CENTRAL PROVINCES 

Tenancy act of 1883, S. 42. , 

(1921) 48 L A. 220=48 C. 691. 

Decree-holder. See under this section CASES UNDER 

—Decree. 

Decree-holder — Estoppel in favour of — Execution 

purchaser if entitled to benefit of. See EXECUTION SALE 
—PURCHASER A'r — D eCREE-HOLDER. 

Deed— Admissions In — Estoppel by reason of. See 

Admission— Deed. 

Deed — Affirm and disaffirm — Rule against. See (1) 

APPROBATE AND REPROBATE (AND) under this section 

Cases under— Approb.ate and reprobate. 
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S. 115— Cases under— ('0//A/.) 

Deed — Approbate and reprobate — Kiilc against. Sec 

(1) Approbate and reprobate and (2) under this 

section CASES UNDER— APPROBATE AND REPROBATE. 

Deed — Attestation of — Effect — Validity of deed— 

Right of attestor to dispute — Estoppel — Conditions, See 
DEEJ)— ATTKSTA'I'ION OF— EEEECT ANJ) HINDU LAW— 

Reversioner— Widow— Alienation bv — Aitesta- 

TION OF DEED OF. 


Deed — Construction of — Abandonment of one — 

Claim subseciuent on basis of — Maintainability. Sec DEED 
^CONSTRUCTION OF— A BANDONMENT OF ONE. 

(1866) 11 M. I. A. 60(72-3). 

Deed — Estoppel by — I^lea of- — Ambiguity in deed- — 

Effect. Sec DEED— ESTOPPEL BY. 


(1874) II. A. 157 (161). 

Deed - Execution of — Admission of — Effect — Vali- 
dity and real nature of deed — Right to contest — Estoppel. 

See Deed— Execution of— admission of. 


(1872) 19 W.R. 118(121). 

Deed — Fraudulent and inoperative nature of — Plea 

of, by plaintiff in ejectment suit — Deed barring his claim. 

See Ejectment suit— Right of— Deed barring. 


(1869) 4 B. L. R. 16 (28). 


Deed — Nature rnal of —Plea of — No estoppel as to. 

Atv lATiGATioN— Inconsistent positions in— Estop- 
pel. (1911)38I.A. 104 (111) = 38 A. 344 (355-6). 

Deed — Nature real of — Right to contest — Execution 

of deed — Admission of — Effect. See DEED — EXECUTION 

OF— Admission of— Effect. 

(1872) 19 W. R. 118 (121). 

Deed — Operative character of — Right to dispute — 

Deed subsequent modifying its operation — Party relying on 
— Right of. See DEED — OPERATIVE CHARACTER OF— 
RIGHT TO DISPUTE. (1875) 2 I. A. 87 (104). 

Deed — Recitals in — Effect — Evidence or admissions 

operating as estoppel. See Deed — RECITALS IN. 

• “Deed — Validity and real nature of — Right to contest 

Execution of deed — Admission of — Effect. See DEED — 

Execution of— admission of. 

(1872) 19 W. R. 118(121). 

Ejectment suit — Right of — Deed barring — Fraudu- 
lent and inoperative nature of — Pica of — Maintainability. 

Atv Ejectment suit- Right of— Deed barring. 

(1869) 4 B. L- R. 16 (28) = 13 W. R. (P. C.) 14. 

Escheat— Claim by. Atv ESCHEAT. 

Execution of decree, See under this section CASES 

UNDER— Decree— Execution of. 

-Execution purchaser — Decree-holder — Estoppel in 

favour of — Purchaser if entitled to benefit of. See EXE- 
CUTION SALE— PURCHASER AT - DECREE-HOLDER. 

■ -Execution purchaser — Judgment-debtor — I’.stoppel 

against— Effect of. JUDGMENT-DEBTOR -ESTOPPEL 

AGAINST. 

Execution sale— Setting aside of— Judgnient-deb- 

' tor’s application for — Maintainability — Estopp)eI. See C.IVIL 
PROCEDURE CODE OF 1908, O. 21, R. 90-APPLICATfON 
UNDER — MAINTAINABILITY — ESTOPPEL. 

Executor — Administration by— Legatee’s right to 

question — Minority of legatee— Distribution made during, 
acted upon by legatee after attaining age - Re-distribution 
made impossible. See EXECUTOR — LEGATEE — AD- 
MINISTRATION BY EXECUTOR. 

(1916)19 C. W.N. 787(790-1). 

Executor — Conveyance by — Validity of — Heir-at- 

law’s right to dispute — Estoppel — Couditions— Misappre- 
hension that executor was owner — Conveyance taken under 
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—Effect. See EXECUTOR—CONVEYANCE BY— VALIDITY 

OF— Heir-at-law’s right to dispute. 

(1927) 54 LA. 276 (288). 

Government. See under this section CASES UNDER 

—Crown. 

Government promissory notes — Sale by invalid en- 
dorsement of — Validity of — Right to dispute — Acquiescence 
in such endorsement— Purchaser acting bofta fide—EilecU 

See Government Promissory Notes — Sale by inva- 
lid ENDORSEMENT. (1876) 3 Suth. 176(177). 

— Grant Resumption— Grantor’s right of— Life estate 
with reverter to grantor — Grant of — Heir of grantee — 
Recognition by grantor of right of, under grant — Effect. See 

Grant— Resumption of— Life estate with rever- 
ter TO grantor. 

Heir-at-law — Estoppel against deceased — Effect 

against heir of. See ReNAMI— BLNAMIDAR— SALE BY— 

Validity of— Right to dispute — Real owner’s 
RIGHT of. (1873) 19 W. B. 292. 

^ Heir-at-law — Inheritance — Partition of, to the exclu- 

sion of one of the heirs — Claim subsequent by heir who was 
party to the. on foot of right of excluded member — Maintain- 
ability. See t'ECEASED— Heir-at-law— Inheritance 
-Partition of, etc. (1919) 11 L. W. 421 (424). 

Heir-at-1 aw — Inheritance — Right of — Disclaimer of, 

for valuable consideration — Claim by him or his heirs incon- 
sistent with — Maintainability. See MaHOMEDAN LAW— 

Inheritance— Right of— Renunciation for valu- 
able consideration of. (1876) 24 W. R. 28. 

Heir-at-law — Inheritance — Right of — Enforcement 

of— Bar to— Conveyance by heir during life-time of proposi- 
tus of present interest in his estate— Effect. See HINDU 

LAW— Widow— Inheritance to son. 

(1870) 13 M. I. A. 685 (600). 

Hindu Law— Adoption— Adopted son — Status of— 

Right to dispute — Estoppel. Atr HINDU LAW — ADOPTION 

Hindu Law — Adoption — Validity of — Right to dis- 
pute- Estoppel. See HINDU LAW— ADOPTION. 

Hindu Law — Inheritance — Exclusion from — Plea of 

— Right to set up — Recognition of right to inherit till in- 
capacity becomes apparent — Effect. See HINDU LAW — 
INHERITANCE— Exclusion from— plea of. 

(1890) 18 1. A. 9 = 18 C. 341. 

Hindu Law — Inheritance — Right of — Enforcement 

of — Bar to — Conveyance by heir during lifetime of pro- 
positus of present interest in his estate — Effect. See 

Hindu Law — Widow— Inheritance to son— Right 
of— Enforcement of— Estoppel. 

(1870)13M.I.A. 586(600). 

-Hindu Law —Inheritance — Right of — Disclaimer 

for valuable consideration of — Claim subsequent inconsis- 
tent with— Maintainability. See MahoMEDAN LAW— 

Inheritance — Right of — Renunciation for 
Valuable consideration of. 


(1876) 3 Siith. 166 (169) = 24 W.B. 28. 

Hindu Law — Religious endowment --Mutt — Mohunt 

of — Estoppel against — Getting rid of, by suit brought by 
him formally in name of idol — Permissibility. See HINDU 

Law— Religious Endowment— Muit-Mohunt of 
--Office of— Succession to— disputes as to, etc. 

(1928) 56 I.A. 104 (109-10). 


Hindu Law — Religious endowment — Shebait — 

rrant invalid by — Validity — Grantor’s right to dispute — 
stoppel. See HINDU LAW— RELIGIOUS ENDOWMENT 
-SHEBAIT- Grant invalid by. 

fl923) 61 1.A. 83 (97) =47 M. 387. 
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Hindu Law — Religious endowment — Shebaii — 

Grant invalid of debutter properly by — Kstoppel — Validity 
by, against himself — Validity against his successors. See 

Hindu law— religious Endowment— Shebait— 

PROPERTY OK ENDOWMENT— GRANT INVALID OF. 

(1923) 61 I.A. 83 (97) = 47 M. 337. 

Hindu Law — Reversioner — Widow. Sec under 

Hindu Law— Reversioner— Widow. 

Hindu Law — Widow — Alienation by Validity of — 

Crown taking by escheat — Right to dispute of — Collector’s 
acts estopping. See ESCHEAT — CROWN— Widow ok 
LAST MALE OWNER. 

Hindu Law — Widow — Inheritance to son — Right of 

— Enforcement of — Bar to — Conveyance by her during 
son’s lifetime of present interest in his estate — Effect. See 

Hindu Law— Widow— Inheritance to son— Right 
OF— Enforcement of— Estoppel. 

(1870) 13 M.I.A. 686 (600). 

Hindu Law — Widow — Reversioner. See HINDU 

Law— Reversioner— Widow. 

Inheritance. under this section CASES UNDER 

—Heir-at-law. 

-Insurance Company — Claim by assured — Delay in 

making — Intention not to rely upon — Representation of — 
Effect. See INSURANCE— CLAIM BY ASSURED AGAINST 
COMPANY. (1922) 32 M.L.T. 25 (34-6) (P.C.). 

Insurance Company — Claim with full particulars — 

Provision as to — Waiver of —Effect of. See iNSURANCt 

—Claim against Company with full particulars. 

(1922) 32 M.Ii.T. 26 (P.C.). 

Insurance Company — Policy — Validity of — Right to 

question — Acceptance of premiums with knowledge of cir- 
cumstances entitling avoidance of policy — Effect. See 
Insurance— POLICY— Validity of. 

(1922) 32 M.L.T. 26 (29) (P.C.). 

• Judgment or proceeding- — Admission in — Effect — 

Judgnjent or proceeding inter partes — Judgment or pro- 
ceeding not inter partes — Distinction. See ADMISSION — 

Deed— admission in— Effect. 

•-—-Judgment-debtor — Admission by — Execution pur- 
chaser— Effect against. HINDU LAW— SELF-ACQUI- 

SITION— JOINT FAMILY— Member of. 

(1837) 2 Suth. 840 (844). 

Judgment-debtor — Estoppel against — Execution pur- 
chaser — Effect against. See JuDGMENT-DEBTOR— ES- 
TOPPEL AGAINST. 

Jurisdiction — Erroneous or irregular exercise of — 

Acquiescence in — Estoppel by reason of. .SVif JURISDIC- 
TION— ERRONEOUS OR IRREGULAR EXERCISE OF. 

Land — Expenditure of money by third party on, 

under promise or expectation of creation of some interest in 
land by landlord — Landlord if and when will be bound to 
give effect to promise or expectation. See Land — 

Expenditure of money by third party on, etc. 

(1901) 28 I.A.211 = 28 C. 693 (706 6). 

- Land of one person — Building erected by third party 
on — Owner of land standing by and not preventing third 
party from doing so— Effect— Claim to building by owner 
of land — Estoppel— Condition. See LAND— BUILDING 

ERECTED BY THIRD PARTY ON. 

(1899) 26 I. A. 68 (62-3) = 21 A. 496 (602). 

Landlord and tenant — Adverse jxMisession — Plea by 

tenant of — Maintainability — Estoppel. See I.andlOrd 

AND TENANT— Adverse possession— Tenant’s plea 

Of. 
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Landlord and tenant — Alienation by tenant — Vali- 
dity of — Landlord’s right to dispute — Ejectment suit by 
landlord — Alienation by tenant pending — Application by 
landlord to implead alienee in suit —Joinder of alienee as 
party— Effect. See LANDLORD AND TENANT— ALIENA- 
TION BY TENANT— Validity of— Landlord’s right 
TO dispute. (1922) 44 M.L.J. 723 (727). 

Landlord and tenant — Building by tenant — Acquies- 
cence by landlord in — Ejectment suit subsequent by him — 
Maintainability. See LANDLORD AND TENANT— EJECT- 
MENT— BUILDING BY TENANT. 

(1899) 26 I.A. 58(63) = 21 A. 496(603-4). 

—Landlord and tenant — Building by tenant on faith 

of representation of permanent tenure — Ejectment by land- 
lord in case of— Right of. .S’tv Landlord and Tenant 
—Ejectment — Building by tenant on faith ok 
ETC. (1925)52 I.A. 178 (186-7) = 4 P. 707. 

Landlord and tenant — Expenditure of money on 

land by tenant on promise or expectation of creation of 
some interest in land — Landlord’s duty to give effect to 
promise or expectation. See Land — EXPENDITURE OF 
MONEY BY THIRD PARTY ON. 

(1901) 28 I.A. 211 = 28 C. 693 (705-6). 

Law — Admission on point of — Effect. See LAW — 

Admission on point of. 

Legatee -- Administration by executor — Right to 

question — Minority of legatee — Distribution made during, 
acted upon by legatee after attaining age — Redistribution 
made impossible — Effect. EXECUTOR— LEGATEE 

— Administration by executor. 

(1915) 19 C.W.N. 787 (790-1). 

Limitation — Plea of— Maintainability — Estoppel. 

Sec Limitation— Plea of— Maintainability— Es- 
toppel. 

Limitation Act of 1908, S. 22 — Applicability by 

estoppel of. See LIMITATION ACT OF 1908, S, 22— 
Applicability by estoppel of. (1889) 17 0. 680. 

Limitation Act of 1908, Art. 11 (1)— Applicability 

by estoppel of. See LIMITATION ACT OF 1908, ART. 11 

(1)— Applicability by estoppel of. 

(1928)65 I.A. 256=61 Mad. 349. 

Litigation — Inconsistent positions in — Maintainabi- 
lity-Estoppel. See Litigation— Inconsistent posi- 
tions IN- Maintainability— Estoppel. 

• Mahomedan Law — Dower— Widow’s suit against 

husband’s heirs for — Husband’s statements and conduct in 
litigations between him and his wife- — Effect — No estoppel. 
See Mahomedan Law— dower —Suit by widow 
against husband’s heirs for— Evidence. 

(1921) 26 C.W.N. 866 (873). 

Mahomedan Law— Inheritance — Partition of, on a 

particular basis — Claim subsequent inconsistent with, by 
party to — Maintainability. See MaHOMEDAN Law — IN- 
HERITANCE-PARTITION OF, ON A PARTICULAR BASIS. 

(1919) 11 L.W. 421(424). 
Mahomedan Law — Inheritance — Right of — Renun- 
ciation of — Estoppel based on — Onus of proof of. See 
Mahomedan Law — Inheritance— Right of~Re- 

NUNCiATioN of- Estoppel based on. 

(1909) 36 I. A. 210 (220) = 31 A. 667 (571). 
-Mahomedan Law — Inheritance — Right of — Renun- 
ciation of, for valuable consideration — Claim subsequent 
inconsistent with, by heir himself or his heir. See M AHO- 
MEDAN Law— Inheritance— Right of— Renuncia- 
tion OF, FOR VAI.UABLE CONSIDERATION. 

, , (1876) 24 W. E. 28. 
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Mahomedan Law — Male members of family — ^^ort' 

gage of ancestral property by — Validity of — Female 
members of family — Right of, to dispute — Estoppel. 
MAHOMEDAN LAW— MALE MEMBERS OK FAMILY. 

(1912) 40 C.378. 

-Minor — Estoppel against. Sec Hindu Law — 

MtNOR—ESTOPPEL AGAINST. 

■ —Misapprehension of parties — Proceedings taken under 

—Order of court based on — Estoppel by reason of. See 
(1) LIMITATION ACT OF 1908, S. 22— APPLICABILITY 
BY ESTOPPEL OF AND (2) LIMITATION ACT OF 190S, 

ART. 11 (1)— Applicability by estoppel of. 

^Misapprehension of parties as to real ownership of 

property — Conveyance taken from wrong person under — 
Validity of — Real owner’s right to dispute — No estoppel. 
See Executor— CONVEYANCE by. 

(1927) 64 I. A. 276 (288) = 6 R. 247. 

—Mortgage — Mortgaged property — Revenue sale of, 

brought about by fraud of mortgagee in possession — Agree- 
ment for secret purchase at, between him and tldrd party — 
Plea of, against mortgagor’s right of redemption — Maintain- 
ability. 5^?^? Mortgage— mortgagor and mortgagee 
— Estoppel between — mortgaged property — 
Revenue sale of, etc. 

(1866) 10 M. I. A. 540 (557-8). 

.—Mortgage — Mortgagee — Estoppel protecting title of 
—Purchaser in execution of mortgage decree if entitled to 
benefit of. See MORTGAGE— MORTGAGEE— ESTOPPEL 

protecting TITLE OF. (1892) 19 I. A. 203 (220)- 

20 C. 296. 

Mortgage — Mortgagee — Subsequent purchaser — 

Right to set up mortgage against — Representation of no 
mortgage prior to purchase—Effect. See MORTGAGE — 

Mortgagee— Subsequent purchaser. 

(1873) 1 I. A. 144 (156). 

—Mortgage — Mortgagor’s title to mortgaged property 

■ — Mortgagee’s right to dispute. Sec MORTGAGE— MORT- 
GAGOR AND MORTGAGEE— Estoppel between— Title 
OF MORTGAGOR. f 1872) 8 M. J. 149 

and (1922) 47 M. L. J, 258. 

“—Mortgage— Redemption — Right of occupant of mort- 
gaged property claiming to have purchased same from 
mortgagor — Mortgagee’s right to dispute — Notice of fore- 
closure in proceedings under Keg. XVII of 1806 (Beng.) — 
Service on occupant of — Effect. See BENGAL REGULATIONS 

Land Mortgage Redemption and Foreclosure 
Keg. XVII OF 1806, S. 7. (1859) 7 M. I. A. 323 (369). 

Mortgage — Usufructuary mortgagee— Redemption 

right of mortgagor — Limitation bar to — Plea of — -Maintain- 
ability — Lease by mortgagee to mortgagor after bar of 
limitation — Description of lessor in, as usufructuary mort- 
gagee— Effect. Sec mortgage— Usufructuary mort- 
gage— Redempiton OF— Right of— Limitation bar 
to. (1900) 27 I. A. 103 (108-9) = 27 C. 1004(1012). 

Mortgage — Void mortgage — Validity of — Right to 

question — Acquiescence in mortgage — Estoppel by reason 
of. See WATAN— WATAN LANDS— MORTGAGE OF, BY 

watandar— Void or voidable. 

(1900) 27 I. A. 86 = 24 B. 666. 

Mutation proceedings— Admission of legal title of 

third party in— Mutation effected and possession given to 
third party pursuant to — Subsequent suit by real owner to 
recover estate from third party —Maintainability— Estoppel. 
See Mutation — Proceedings for— admission of 

TITLE OF THIRD PARTY IN. 

^1698) 26 I. A. 161 (177 8) = 26 C. 81 (100-1). 


EVIDENCE ACT (I OP lKJ2)~iCoHid.) 

S. 115— Cases \xu^ex—{Contd.) 

Oudh estate — Sub-settlement — Underproprietary 

rights — Talukdar’s right to dispute. See OUDH ESTATE— 
SeITLEMENT OF, INCLUDING ANOTHER VILLAGE, E'J'C. 

(1876) Bald. 106. 

Oudh estate — Under-proprietor (Pukhtadar) right — 

Possession of property with— Denial by talukdar of right of 
— Estoppel — Rent from person in possession— Acceptance 
of— Effect. Sec OUDH ESTATE— TaLUKDAR-UNDER- 
PROPRIETOR (PUKHTADAR j RIGHT. 

(1924) 61 1. A. 326 = 46 A. 728. 

Principal and agent — Agent— Act of, consistent 

with limited or general authority— Principal’s right to dis- 
pute— Estoppel -Person dealing with agent knowing his 
authority to be only limited — Effect. See PRINCIPAL AND 
agent -AGENT— ACT OF, CONSISTENT WITH, ETC. 

(1909) 14 C, W. N. 381. 

Principal and agent— Agent— Adverse interest in 

subject-matter of agency— Assertion of — Permissibility. See 
PRINCIPAL AND AGENT — AGENT — ADVERSE INTEREST 
IN SUBJECT-MATTER OF AGENCY. 

(1863) 9 M. I. A, 196 (262-3). 

Principal and agent — Agent —Authority of — Hold- 
ing out of — Principal’s liability on ground of. See PRINCI- 
PAL AND AGENT— AGENT— Authority of— Holding 
OUT OF. (1909) 14 C. W. N. 381 (387-8). 

Principal and agent — Agent — Money or property 

entrusted to — Principal’s title to — Right to dispute — Title 
of third party — Right to set up — Estoppel. See PRINCIPAL 
AND AGENT — AGENT—MONEY OR PROPERTY ENTRUST- 
ED TO. (1929) 66 I. A. 170 - 66 M. L. J. 799. 

Principal and agent — Agent — Purchase by, on 

behalf of principal — Claim subsequent to benefit of — 
Maintainability. See PRINCIPAL AND AGENT -AGENT — 
PURCHASE BY, ON BEHALF OF PRINCIPAL. 

(1876) 2 I. A. 164(161-2). 

Principal and agent — Agent — Remuneration of — 

Liability for— Principal’s right to dispute — Services render- 
ed in expectation of remuneration — Acceptance thereof with 
knowledge of such expectation — Effect. See PRINCIPAL 
AND AGENT— AGENT-— Remuneration of. 

(1863) 9 M. I. A. 196(264-6). 

Purdanashin ladies — Mahomedan family — Male 

members of — Mortgage of ancestral property by— Validity 
of, as regards shares of female members of family — Their 
right to dispute — Estoppel. See MAHOMEDAN LAW— 

Male members of family. (1912) 40 C. 378. 

Relationship — Recognition by conduct of —Dispute 

of relationship subsequently — Permissibility. AV^KELaTION- 

SHIP— Recognition by conduct of. ^ 

(1880) 8 c. L. E. 346 (349). 

Remedies alternative — Choice of — Person with 

right as to — Choice of one remedy by him— Effect of, on 
his right to choose other — Estoppel. See TORT — REMEDIES 

alternative for. (1913) 40 I. A. 

40 C. 698(609-10). 


Sale -Person not entitled to property -Sale by — 

lidity of -Real owner’s right to dispute— Estopi^l by 
resentations— Contract complete before date of alleged 
resentations— Effect. See SalE-PeRSON NOT ENTITL- 
TO PROPERTY — SALE BY. 








Statu te — Estoppel 

Effect. See STATUTE— 

—Objection to. 


against — Consent of parties 

Provisions of — Violation of 
(1924)62 1. A. 126(128-9) = 

62 0. 408. 
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S. 116 — Cases under— 

Statute — Provisions of -Non-compliance with — Plea 

of — Maintainability —Estoppel. See STATUTE — PROVI- 

SIONS OF— non-compuance with. 

(1866) 6 M. I. A. 467 (484 5). 

Suit — Valuation of — Plaint valuation — Objection 

by defendant to, in Privy Council appeal — Maintainability — 
Acceptance of valuation by him and appeal to High Court 
by him on foot thereof — Effect. See Civil PROCEDURE 
CODE OF 1908, S. 110, Para. 1— Subject MATTER of 
APPEAL— Value of^Plaint valuation. 

(1873) 1 1. A. 84. I 

• Surety for official — Embezzlement by official — Suit 

by employer against surety in respect of— Maintainability — 
Auditing by employer of accounts rendered by official for 
period in question — Effect. See SURETY — DISCHARGE 

OF — Official— Surety for— EMB^: zzLEMENT, etc. 

(1871) 14 M. I. A. 86 (89). 

• Thakbust proceeding — Decision in — Effect of, on 

parties to proceeding — No estoppel but of high authority. [ 
See THAKBU.ST PROCEEDING —DECISION IN— EFFECT ; 
OF, ON PARTIES TO PROCEEDING, 

(1914) 27 M. L. J. 366 (372 3). 

Title — Admission against, on erroneous view of 

legal status of party Effect — Suit different for different 
object— No estoppel in. .SVc* TITLE — AD.MISSION AGAINST, 
ON ERRONEOUS VIEW, ETC. 

(1861) 8 M. I. A. 400 (418 9). 

y'ora garas huh — Execution sale of — Invalidity of — 

Plea by Government of — Maintainability — Estoppel. See 

Tora "garas huk — Execution sale of — invali- 
dity OF— PLEA BY, ETC. (1859) 8 M, I. A. 1(38 9;. 

Trust — Trustee— Estoppel against. P'or ail cases, see 

under TRUST— TRUSTEE. 

Vendor — Estoppel against — Purchaser if bound by. 

See Vendor and purchaser— Vendor— Estoppel 
against. 

— ^ Void transaction— Validity of — Right to dispute — 

Acquiescence in transaction — Estoppel by reason of. See 

Watan — Watan Lands— mortgage of, by w.^tan- 
dar— Void or voidable. 

(1900) 27 I. A. 86 - 24 B. 656. 
Watan lands — Mortgage of — Heir of watandar effect- 
ing — Right to question validity of mortgage — Acquies* 
cence in mortgage — Estoppel by reason of. See WATAN — 

Watan lands— mortgage of, by Watandar— 
Void or voidable. (1900) 27 I. A. 86=- 24 B. 666. 
Will — Condition imposed by — J3reach of — Advan- 
tage of — Right to take — Estoppel — Party claiming advan- 
tage responsible for breach. See HINDU LAW — WILL — 
CONDITION IMPOSED BY — BREACH OF. 

(1874)1 1. A. 387(398). 

Will — Legatee under — Administration by executor — 

— Right to question — Minority of legatee — Distribution 
made during, acted upon by legatee after attaining age— Re- 
distribution made impossible— Effect. See P^XECUTOR — 
LEGATEEr-ADMlNlSTRATION BY EXECUTOR. 

(1916) 19 C.W.N. 787 (790-1). 

— S. 116 — Tenant — Denial of landlord's title by — 

Est op pel — C ond iti ons. 

The -uit property was let by the plaintiff to the defendant. 
He was let into possession by the plaintiff’s gardener, on 
her behalf and by her direction, and he regularly paid rent 
to her and applied to her to do all the necessary repairs. 
He did not give up possession to her although he duly 
recei^-ed notice to quit, and he has, in the suit brought by 
her for possession of the property, denied her title. He is 
clearly estopped from denying the plaintiff's title (207). 
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S. 116 of the Evidence Act is perfectly clear on the point 
and rests on the principle well established by many English 
cases, that a tenant who has been let into posses.^ion cannot 
deny his landlord’s title, however defective it may be, so 
long as he has not openly restored possession by surrender 
to his landlord (207). {Sir George FartvclL) BiLAS 

K UN WAR V. Deoraj Kan jit Singh. 

(1915) 42 I. A. 202-- 37 A. 657 (666-7) = 
13 A. L. J. 991 = 19 C. W. N. 1207= 22 C.L. J. 616 = 
18 M.L. T. 248 =(1915) M. W. N. 757- 2 L W. 830 = 
17 Bom. L. E. 1006 = 301. C. 299- 29 M. L. J. 336. 

Tenant — Landlord's title under conveyance — Vali- 
dity of — Right to dispute — Brothers of tenant living with 
him on property let — Right of^ to dispute such title — 
Distinction. 

An Armenian Christian resident in Rangoon made a will 
by which he appointed his wife executrix and bequeathed to 
her specified iirimoveable properties “and all my household 
furnitures, carriages, horses, chattels and effects, and all 
money and debts clue and owing to me which I .shall be 
possessed ot at the time of my death.” The testator died in 
1897. At that time he was possessed of other immoveable 
property besides that mentioned in the will, namely, certain 
land at Kokine in a suburb of Rangoon. The widow obtained 
probate of the will and administered the estate, sold the 
three houses in Halpin Road specified in the will, paid all 
the (iebts including a mortgage on the Kokine land, and was 
left finally with that land free from incumbrances and 
Ks. 19,000 in August, 1904. The family then moved to 
the Kokine land and resided there from that time and down 
to the date of the suit which was instituted in 1920. In 
1918 the widow conveyed the property to the plaintiff- 
respondent in discharge of an equitable mortgage with which 
she had charged it, and he agreed to let it to the eldest son 
for a year. In 1920 the plaintiff instituted the suit in eject- 
ment out of which the appeal arose against the widow, the 
eldest son, and the younger children. 

Held, that the eldest son was estopped under S. 116 of 
the Evidence Act from denying the title of the i^laintiff, his 
landlord, but that the younger children were not so estopped 

(287-8). 

It was, indeed, suggested that the younger children 
also came under S. 116, because they w’ere in occupation 
under the leave and licence either of the plaintiff or of his 
tenant, the eldest son. But their Lordships do not take this 
view of the facts (288). {Lord Rhillimore.) VeRTANNES 

V. Robinson. (1927) 64 I. A. 276 = 6 E. 427= 

102 I.C. 639 (2) = 29 Bom. L. E. 1017 = 46 C.L. J. 126= 

26 A.L. J. 713 = 31 C. W. N. 1078 = 39 M. L. T. 134 = 

26 L. W. 417 = A.I.E. 1927 P. C. 161 = 63 M. L. J. 71. 

S. 117 — Bailee — Money or property entrusted to — 

Bailor’s title to — Right to dispute — Title of third party — 
Right to set up. See PRINCIPAL AND AGENT— AGENT — 
MONEY OR PROPERTY ENTRUSTED TO. 

(1929)66 1. A. 170 = 56 M.L J. 799. 

Sb. 129 and 126 — Witness — Evidence of — Notes of^ 

taken for purposes of litigation — Production of — Privilege 
— Non-production — Inference adverse from. 

In a litigation as to the grant of probate of a will, the 
High Court set aside the decree of the court below granting 
probate, and, in doing so, they allowed their minds to be 
influenced by the fact that a note of the evidence which, (7, 
one of the witnesses for the applicant, could give . was not 
produced in Court for the information of the caveator.s. 
That note was obtained from the witness by a person, 
acting on behalf of the applicant, and for the purposes of 
the applicant’s brief in the litigation as to the grant of 
probate. that the note was privileged from produc- 

tion, and that the caveators were not entitled to see the 
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same. {Sir John Ed^c^ DULHIN GeNDA KUNWAR v, 
riARNANDAN PKASHAD SlNGH. (1916)20 C.W.N. 617 = 
(1916) 1 M. W. N. 358 = 4 L. W. 214 = 33 1. C. 790 = 

30 M. L. J. 624 (633-4). 

S. 145 — Depositions in former case — Documents 


concerning 7vitncss —Use of, to discredit him — Procedure 
in case of. 

On general principles it would appear to be sound that if 
a witness is under cross-examination on oath he should be 
given the opportunity, if documents are to be used against 
him, to tender his explanation and to clear up the particular 
point of ambiguity or dispute. This is a general, salutary, 
and intelligible rule, and where a witness’s reputation and 
character are at stake the duty of enforcing this rule would 
appear to be singularly clear. S. 145 of the Evidence Act 
is to the same effect. Their Lordships have observed with 
regret and with surprise that the general principle and the 
specific statutory provisions have not been followed. The 
verdict of the High Court is an inferential verdict actually 
of perjury. The premises upon which this inference pro- 
ceeds consist, in no inconsiderable degree, of documents, 
statements, even turns of expression, which are used to 
confound the spoken word. The safeguards set up by the 
law with respect to the use of documents have not been 
observed. Not only have documents been used for 
the purpose of contradicting witnesses without ol^eying 
the injunctions prescribed by law, but the inference thus 
derived, and improperly derived, from these documents has 
resulted in an inferential verdict of perjury (147-8). {Lord 

Shaiv.) Bal Gangadhar TILAKz/. Shrinivas Pandit. 

(1916)42 I. A, 136=39 B. 441 (461-2) = 
17 Bom. L.B. 627 = 19 C. W. N. 729 = 22 0. L. J. 1 = 
13 A.L.J. 670 = 18 M. L. T. 1 = (1916> M. W. N. 664 = 

2 L.W. 611 = 29 I.O. 639 = 29 M.L.J. 34. 

-Depositions in prior litigation — Admissibility — 

Purpose of Mahomedan Law — Dower — Widow’s suit 

against husband’s heirs for — Depositions in prior suit 
between husband and wife — Admissibility. See MaHO- 
MEDAN Law— Dower— Widow’s suit against hus- 
band’s heirs for— Evidence— Depositions in. 

(1921) 25 C. W. N. 866(872). 

Witness — Prior statements in writing of — Cross 

examination with reference to — Necessity — Use of state- 
ments to discredit witness without such cross-examination 
— Permissibility. See CROSS-EXAMINATION— WITNESS 

—Prior statements in writing of. 

(1923) 46 M. L. J. 438 (442-3). 

Ss. 153 and 166 — Construction strict of — Necessity. 

Ss. 153 and 155 must be strictly construed and narrowly 
interpreted if the Courts governed by that statute are to be 
spared the task in many suits of prosecuting, on most im- 
perfect material, issues which have no bearing upon that 
really in contest between the parties. S. l53 does not go far 
beyond, if it goes at all beyond, the case of A. G. v. Hitch- 
cock (154 E. R. 38) on which doubtless it was based. {Lord 

Rlnncsburzhfi BHOGILAL BHIKACHAND v. ROYAL 

Insurance Co., Ltd. (1927) 6 E. 142 = 

26 A. L. J. 377 = 32 C. W. N. 693 = 108 I.C. 1 = 
47 C L J. 660 = 30Bom. Ij. E. 818 = 28 L.W. 276 = 
A. I. E. 1928 P. 0.54-64 M. L. J- 546(662). 

S. 164 — Witness turning hostile — Cross-examination 


EVIDENCE ACT (I OF 1872), S. 164.-- {Confd .) 

An application was therefore made to the District Judge 
to declare the witness hostile and to allow the proponent of 
the will to cross-examine him. This is a position for which 
provision is made by S. 154 of the Evidence Act, which says 
nothing as to declaring a witness hostile but provides that 
the Court may in its discretion permit the person who calls 
a witness to put any questions to him which might be put in 
cross-examination by the adverse party. {Sir Laivrence 
Jenkins.) BaIKUNTHA NATH CHATTORAJ z'. PRASANNA- 

MOYi Debya. (1922) 27 C. W. N. 797 = 

9 O. & A. L. E. 601 =72 I.C. 286= 
A. I. E. 1922 P. C. 409=44 M. L. J. 699 (701). 


of_Refusal to permit— Effect of, on value of his evidence 

examination— Witness TURNING hostile. 

W itness turning hostile — Procedure on — Dedc.ra 


• S. 156 (3j — Witfiess — Credit of — Impeachment of --- 

Pormer statements ineonsistcfit alleged to have been made by 
witness to A — Evidence of third persons as to — Admissibi- 
lity — Statements alleged to have been communicated to them 
by A in absence of witness — Effect. 

The question was whether the appellant whilst employed 
as an advocate for the prosecution in an abduction case sug- 
gested or hinted to the prosecutor that he should bribe an 
expert witness to give evidence w’hich would be favourable 
to him (the prosecutor). 

The appellant’s senior advocate in the abduction case 
deposed to certain conversation that took place in the absence 
of the appellant between himself and the prosecutor who 
was alleged to have been instructed by the appellant. 
Another witness, the Government Advocate, also deposed 
to particulars of a long conversation between him and the 
prosecutor. 

Held, that their evidence was inadmissible to prove the 
charge against the appellant of having suggested bribery of 
the expert witness by the prosecutor (63). 

Quaere, whether their evidence was admissible for the 
purpose of impeaching the credit of the appellant examined 
as a witness, under S. l55 (3) of the Evidence Act (63). 
{Lord Davey.) BOMANJEE COWASJEE, In re. 

(1906) 34 I. A. 66 = 34 C. 129(147) = 2 M. L. T. 96 = 
6 C. L. J. 123 = 11 C. W. N. 370 = 9 Bom. L. E. 3 = 
5 Cr. L. J. 60 - 4 L.B.E. 27 = 9 Sar. 188 = 17 M.L J. 67. 

S. 167 — Discrediting of %oitness- — Letter written by 
Police Officer to his superior that a person would make a 
certain statement if bribed — Admissibility of, in evideticc 
for any purpose. 

A letter written by a police officer to his superior express- 
ing that a certain person would make a certain statement 
for a certain sum of money is not under S. l57 pro- 
perly admissible in evidence for any purpose. {Lord 
Blanesburgh.) BHOGILAL BHICKACHAND v. ROYAL IN- 
SURANCE Co., Ltd. (1927) 6 E. 142 = 26 A.L.J. 377 = 
32 C. W.N. 693 = 108 I. O. 1 = 47 0. L. J. 660 = 

30 Bom. L. E. 818 = 28 L. W. 276 = 
A. I. E. 1928 P. C. 64 =64 M. L. J. 645 (663). 

-Partition — Suit for — Demand for partition prior 


an 


that he turned hostile — Necessity, 


to, and what happened them and pursuant to such demand 
-Evidence of — Sale-deed about a year after alleged 
demand by member — Recital as to demand in — Admissibi- 
lity in evidence of deed and of recital in it — Purpose of. 

In a suit for partition instituted by in 1920, his case 
and evidence were to ihe effect that in 1909 he (then living 
with his maternal uncle in his maternal uncle’s village) went 
to his father’s village, saw B, his paternal uncle and the 
karta of the joint family, and demanded a partition and the 
allotment to him of his share of the joint family property, 
that B advised him to continue joint and not to demand a 
separate share, that ^ promised to arrange an advance of 
money for N, and took him to N, and that he obtained a 
sum of Rs. 1,500 from .S'. In June, 1910, N executed a 
sale-deed conveying his share in the joint family property to 
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4? for the sum of Rs. l.SOO. The sale-deed recited, 

“About a year ago I came to Poona and asked my 
uncles and my step-brothers to effect a partition and to allot 
to me my one-ninth share of our ancestral property. But 
they refused to give (my) share.” 

On a question arising as to whether the recitals in the 
said sale-deed were or were not admissible against the defen- 
dants (the other members of the family) on the issue whe- 
ther demanded a share of the property in 1909, that 
the sale-deed was some evidence of the act alleged to have 
been done in pursuance of A^V inteiTiew with and that 
it W'as material on the question whether the evidence of jV 
and his witnesses on that part of the case could be relied 
upon. 

It may be that this particular statement (the recital in the 
deed set out above) does not come within S. l57 of the 
Evidence Act on the ground that it was not made at or 
about the time of A'*s alleged interview with B in 1909. 
iStr Lancelot Sanderson^ RADHOBA BaLOBA VaGH v, 

ABURAO Bhagwantrao Shirolk. 

(1929)33 0. W. N 1096 = 60 C. L. J. 136 = 
A.I E. 1929 P. C. 231=57 M. L. J. 287- 

Witness — Evidence of — Corroboration of — State- 
ments by him to third parties at or about time when fact 
took place — Evidence of those parties as to — Admissibility, 
The question was whether the appellant whilst employed 
as an advocate for the prosecution in an abduction case sug- 
gested or hinted to the prosecutor that he should bribe an 
expert witness to give evidence which would be favourable 
to him (the prosecutor). 

The senior advocate in the abduction case deposed to the 
effect that, as they were going to Court on a particular day, 
the appellant said something to him which conveyed to his 
mind the impression that the appellant had advised the 
prosecutor to bribe the expert witness. The senior advo- 
cate was corroborated by certain persons, who severally stat- 
ed that he had on the same day repeated to them his 
impression of the effect of his conversation with the appel- 
lant. 

Held., that the evidence of those other persons was admis- 
sible under S. 157 of the Evidence Act, as it tended to 
support the credibility of the senior advocate (60). (^Lord 
Daveyf) BOMANJEE COWASJEE. In re. 

(1906)34 I. A. 66 = 34 0. 129 (146)=2M. L. T. 96 = 
6 0. L. J. 123 = 11 C.W.N. 370 = 9 Bom. L. E. 3 = 
6 Or. L. J. 60=4 L. B. E. 27 = 9 Sar. 188 = 

17 M. L. J. 67. 

S. 169 — Account books kept by witness — Refresh- 
ing memory from — Evidence given after — Rejection of — 
Propriety. See EVIDENCE ACT, S. 34. 

(1899) 4 0. W.N. 18(20). 

— 'Document produced at a late stage and therefore 
not admitted in evidence — Use ofy for refreshing memory 
of witness. 

For purposes of S. 159 of the Evidence Act, it is not neces- 
sary that the writing used to refresh the memory of a wit- 
ness should have been admitted in evidence. Accordingly, 
a document not produced in Court within the proper time, 
and, in consequence, rejected as evidence under the provisions 
of O. 13, R. 2 of C. P, C. of 1908, may nevertheless be 
referred to by the party producing it or his witness to 
refresh his memory if the document is otherwise within the 
purview of S. l59 of the Evidence Act. “The weight of the 
evidence, the objection to the document upon the ground 
that its not having been produced at the proper time ren- 

ders its authenticity the subject of suspicion, and all other 

grounds upon which a document can be successfully im- 
peached still remain open, but refusal to permit a man to 
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refresh his memory by proper relevant contemporaneous 
documents might lead to a grave injustice,” {Lord Buck- 
master.) JEWUN LAL DAGA z/. NILMANI CHAUDHURI, 

(1927)66 I. A. 107 = 7 P. 306 =(1928) M. W. N. 164 = 

30 Bom. L. E. 306=107 I. C. 337=47 O. L. J. 302 = 
32 C. W. N. 665 = 27 L.W. 740 = A.I.E. 1928 P. C. 80 = 

26 A. L. J. 124 =64 M. L. J. 326. 

List of documents required by O. 7, R. 14 (2) 

of C.P.C. of 1908 — Document not included in — Use of, for 
refreshing memoi7 of witness. See C. P. C. OF 1908, 

O. 7, R. 14 (2) — List of documents required by. 

(1918) 45 I. A. 284 (286-7) = 41 A. 63 (66). 

S. 162 — Court of Wards — Release of matiagement 

by — Order of Government of India directing — Correspon- 
dence between it and local Government regarding — Privi- 
leged documents if. 

The court cannot compel the production of an order of 
the Government of India directing a Ix>cal Government to 
release an estate from the superintendence of the Court of 
Wards and the correspondence which passed between the 
Local Government and the Central Government in regard 
to that matter (498). {Viscount Haldane.) NaRINDRA 

Bahadur Singh v. Oudh commercial Bank, ltd. 

(1921) 48 1. A. 494 = 43 A. 478(482) = 
26 C. W. N. 326 = L.E.3P.C. 25 = 
(1922) M. W. N. 61 = A.I.E, 1922 P.C. 1 = 
24 O.C. 183 = 64 I.C. 187 = 42 M.L J. 68. 

EXCHANGE. 

Agreement for — ^Completed or not^Thing to be 

exchanged, defined and specified — Thing to be taken in 
exchange indefinite and requiring further act to be done — 
Effect. 

T he case is one of an agreement to exchange, where on 
the one side the thing to be exchanged is already defined 
and specified, and where that which is to be taken in 
exchange is to some extent indefinite and requires a further 
act to ascertain it. Suppose .4 and B had agreed to make 
an exchange of this sort ; A agrees to give B six cows, 
specific cows, in exchange for six horses which he is at 
liberty to select out of the stock then upon B"s farm, the 
selection to be made at a future time ; that is a perfect 
agreement for the exchange, and all that remains is that A 
should select the horses on B's farm. There might be a 
dispute whether the horses that were upon the farm at the 
time of the agreement had not been removed, and others 
substituted ; they might differ as to the horses which were 
intended to be taken in exchange ; but that would not 
affect the agreement, but w'ould be a question of the mode 
of performance of it (142 3). {Sir Montague E. Smith!) 

Port Canning Land Investment Reclamation 
AND DOCK Co. V. Smith. (1874) 1 1. A. 124 = 

21 W.E. 316 = 3 Sar. 369. 

Property taken in — Value of — Fluctuations in-^ 

Liability for. 

Whenever one person gives another something instead of 
what he has got, both parties take the risk of whether the 
thing that is given will keep, or lose, or enhance its value. 
Even an obligation to pay in currency is liable to that risk. 
The fluctuations in quite recent years in European rates of 
exchange have brought home that lesson to many an unfor- 
tunate grantee, {Viscount Dunedin.) BOMANJI ARDESHIR 

V. Secrei'ary of State for India. 

(1928) 66 LA. 61 = 63 B. 230 (238) = 27 A.L.J. 47 = 

33 C.W.N. 293 = 49 C.Ir.J. 179 = I.D. (1929) P.C. 41 = 

31 Bom. If.E. 266 = 114 I.C. 1 =A.I.R. 1929 P.C. 34. 

EXECUTING COURT. 

See also EXECUTION OF DECREE AND EXECy, 

TION PROCEEDING, 
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EXECUTING COURT— 

Cost — Interest on — Award of — Jurisdiction —Appel- 
late decree — Cost of all courts awarded by — Interest on 
costs of each court as from date of its decree — Award of — 
Appellate decree not expressly providing for same. See 

Privy Council — Appeal — Decree in — Construc- 
tion-Cost OK ALL courts AWARDED BY. 

(1877) 4 LA. 137 (142) = 3 C. 161 (169). 

Costs — Interest on — Decree silent as to — Axvard of 

interest in case of. 

Where an order of His Majesty in Council is silent as to 
interest upon the costs decreed, the Judge of the Indian 
Court which has to execute the decree has no power to 
direct payment of those costs with interest (142-3). 

As to orders in Council, as well as to decrees of the 
Indian courts, the existing practice is that interest cannot be 
given in execution unless it is specially directed to be given. 
It appears to their Lordships that the principle of the deci- 
sions which have established this practice is sound (144). 
{^Sir James W. Colvile.') FORESTER z/. SECRETARY OF 

State for India. (1877) 4 LA. 137 = 

3 C. 161 (169-71)=3 Sar. 717= 3 Suth. 406 = 

1 P.R. 1877, 

-Decree — Addition to or alteration of — Power to 

make . 

The Court executing a decree cannot vary or add to it by 
awarding anything beyond that which was originally 
decreed (4). (AVr Barnes Peacock!) HURRO DOORGA 

Chowdhrani V. Maharani Surat wSoondari' Debi. 

(1881) 9 I.A. 1 = 8 0. 332 (334-6) = 4 Sar. 304. 


A Court executing a decree must work out the rights 

of the parties as directed by the decree and cannot make 
additions to it (133). {Lord Davey.) GOPI NARAIN 
KhaNNA V. Babu Bansidhar (1906) 32 I.A. 123 = 
27 A. 326 (333) = 2 C.L.J. 173 = 9 C.W.N. 677 = 
7 Bom. B.R. 427 = 2 A.L. J. 336 = 8 Sar. 779 = 

15 M. L. J. 191. 


Decree — Property axvarded to plaintiff by — Dis- 

allcnuance of. ift execution — Jurisdiction. 

Where a decree plainly deprived the plaintiffs of certain 
scheduled items bearing numbers which denoted certain 
mouzahs, and awarded to them other items bearing numbers, 
which denoted kasht or jote lands lying within the ambit of 
tho^se mouzahs and defined by measurements, boundaries 
and personal names, and there was no suggestion of any 
difficulty in identifying the parcels so awarded, held, that 
to say, in execution proceedings, that the plaintiffs should 
not have the kasht or jote lands, because in the process of 
execution the defendants raised a new question as to the 
nature of their relation to the mouza, was to alter the 
decree, not to execute it. 


To re-open the question in execution was an error of pro- 
cedure ; and one of a substantial kind, calculated to cause 
great irregularity in the conduct of suits. {Lord I/obkouse.) 

Udwan t Singh v. Tokhan Singh, 

(1901) 28 I A. 57 = 28 C. 353-3 Bom. L E. 318 = 

8 Sar. 14. 


Decree — Relief granted by — Disalloumnce of — 

Jurisdiction. 

In execution proceedings, the court only construes the 
decree and does not consider its merits. 

Where, therefore, the decree, on its proper construction, 
entitles the decree-holder to interest on mesne profits award- 
ed by the decree, the executing court cannot disallow such 
interest because, in its opinion, interest ought not to be 
given in such a case (124). {Lord Ilohkouse!) GiRlSH 

Chunder Lahiri V. SHOSHi Shikhareswaf Roy. 

(1900)27 LA. 110 = 27 0. 951(967) = 4 C.W.N.631. 
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EXECUTING COURT— 

-Decree — Relief not awarded by, and obtainable 

only by fresh suit — (1) Agreement by judgment-debtor to 
give in execution — Validity and enforceability of, and 
(2) Award of, in execution — Jurisdiction — Absence or 
irregular exercise of. See DECREE — RELIEF NOT AWARD- 
ED BY, AND OBTAINABLE ONLY BY FRESH SUIT. 

(1876) 2 I. A. 219(233-4). 

Decree — Relief not granted by — Grant of — Jurisdic- 
tion — Binding nature of order granting relief in subsequent 
stages. SeeC. P.C. OF 1908, S. 11— CASES UNDER— 

Execution Proceedings— relief not granted by 
DECREE. (1894; 22 I.A. 68 (70) = 22 C. 434(440). 

Decree — Validity of — Questioning of. 

If, in a case in which the cause of action for a suit is bar- 
red by limitation, a Judge decrees for the plaintiff, instead 
of dismissing the suit, his decree is valid, unless reversed 
upon appeal; and the defendant cannot, upon an application 
to execute the decree, set up as an answer that the cause of 
action was barred by limitation (132). {Sir Baines Peacock.) 
MUNGUL PERSHAD DICHIT v. GRIJA KANT LaHIRI 

Chowdhry. (1881) 8 LA. 123 = 8 C. 51 (60)= 

lie. L. R. 113 = 4 Sar. 248. 


The duty of the executing Court is to carry the orders 

of the decree into effect, as being conclusive between the 
parties whether it may or may not be disputable in point of 
law. {Lord Hobhouse.) MAHARAJAH OF BHARATPUR 7', 

Ram KannoDel (1900) 28 I. A. 36(42) = 

23 A. 181(190) = 6C- W. N. 137 = 3 Bom. L. B.61= 

7 Sar. 792. 


'Decree in favour of 7vidow as legal representative of 

deceased plaintiff — Application for execution by his alleged 
posthumous son — Legitimacy of smt — Decision by executing 
Court as to — Jurisdiction — Not res judicata in regular 

suit—C.P,C.of\&^.S. 20^~C. P.C. of 1861, S. 11— 
Effect . 

Pending an appeal to the High Court the plaintiff died, 
and his widow was substituted on the record under S. 103 
of C. P. C. of 1859, for the purpose of prosecuting the 
appeal, and a decree was passed in her favour. An appeal 
was preferred from that judgment to Her Majesty in 
Council and the judgment was reversed. In the meantime, 
however, pending the appeal, certain execution proceedings 
were taken. The widow applied for execution on behalf of 
herself, and also, in a different character, as guardian of 
W. an infant, who, she alleged, was a posthumous legiti- 
mate son of her deceased husband. The legitimacy of W 
w'as disputed by the judgment-debtor, but the High Court, 
on appeal in the execution proceeding, held that was the 
legitimate son of the deceased plaintiff and declared the 
widow’s right to execute the decree in two capacities, partly 

for herself, and partly as guardian of W. 

Upon that, the judgment-debtor having died, his widow 
instituted the suit out of which the appeal arose for the pur- 
pose of setting aside the judgment of the High Court in the 
execution proceeding upon the ground that in an execution 
proceeding it was not competent to the Court to entertain 
inch a question as the legitimacy of fV. The widow of 
the deceased plaintiff in the prior suit (PV's mother) 
contended, on the other hand, that the suit was not main- 
tainable, because the very question had been decided be- 
tween the same parties in a previous suit by a competent 
Court. In other words, she pleaded res judicata. 

Held, affirming the High Court, that the issue as to the 
legitimacy of W was not res iudicata by a competent Court 

in a competent proceeding (75). 

Assuming that IV acquired on his birth an inter^t in 
tl>e decree that had been obtained by his "I,'’*'’/';’ ‘'l® 
was not in the terms of S. 208 of C P. C. of 185^ 
ferred to him, either by assignment, which is not pretended. 






EXECUTING COURT- 

or by operation of law, from the original decree-holder. No 
incident had occurred, on which the law could operate, to 
transfer any estate from his mother to him. There had 
been no death ; there had been no devolution ; there had 
been no succession. His mother retained what right she 
had ; that right was not transferj-ed to him j if he bad a 
right, it was derived from bis father ; he is not therefore a 
transferee of a decree within the terms of that section (73-4). 

Section 11 of C.P.C. of 1861 cannot apply to the present 
case, because W was in no proper sense of the word a party 
to the suit by his alleged father. No rights of IV were deter- 
mined or considered in the suit. He w’as not on the 
record when judgment was given, nor when the decree 
was made (75). \Sir Robert P, Collier^ ABEDOONISSA 

Khatoonz'. ameeroonissa Khatoon. 

(1876) 41. A. 66 = 2C. 327 (334-6) = 3 Suth. 371 = 

3 Sar. 677. 

Interest subsequent to suit — Decree silent as to — 

Award of. See MESNE PROFITS— SUIT — PROFITS OR 
INTEREST SUBSEQUENT TO. 

(1876) 21. A. 219 (228). 

Laud outside jurisdiction — Attachment of — Sale of. 

Qucere, whether, under a writ of fieri facias issued out of 
tiie Supreme Court directing the sheriff to seize and put 
for sale “goods and chattels within the jurisdiction of the 
Supreme Court.” the sheriff has any right to proceed 
against lands which are not within the jurisdiction limited 
to the Supreme Court by the charter of the King. Init with- 
in the Jaghire of the Company (104). {Lord Denman.') 

Stephen Lazar v. Coela Raghava Cheity. 

(1838) 2 M.I.A. 83 = 6 W.R. 126 = 

1 Suth. 90 = 1 Sar. 167. 

A Court may not have jurisdiction in executing a 

decree to attach lands out of its district (196). {Sir Robert 
P. Collier.) RaI BALKRISHNA V. MUSSUMAT MASUMA 

Bibi. a982) 9 I. A. 182 = 6 A. 142 (167) = 

13 C. L. B. 232 = 4 Sar. 398. 

Mesne profits — Interest on — Decree silent as to— 

Award of — Jurisdiaion — Discretion. See MESNE PROFITS 

—Interest on— decree silent as to. 

Mesne profits not awarded by decree — Award of — 

Jurisdiction. See MeSNE PROFITS— EXECUTING COURT 

—Decree— Profits not awarded by. 

Mesne profits subsequent to suit — Decree silent as to 

—Award of. See MeSNE PROFITS — SUfT — PROFITS 
OR INTEREST SUBSEQUENT TO. 

(1876) 2 I.A. 219 (228). 

Mortgage bond of property outside jurisdiction — 

Right to enforce — Sale of. 

A Court executing a decree has jurisdiction to sell in exe- 
cution the right to enforce a mortgage bond of property 
outside jurisdiction (196). {Sir Robert P. Collier.) RaI 

Ualkrishna V. Mussumat Masuma BIBI. 

(1882) 9 1. A. 182 = 6 A. 142(157) = 
13 C. L. R. 232 = 4 Sax. 398. 

EXECUTION APPLICATION. 

Application in suit iff which decree was passed. 

An application for the execution of a decree is an appli- 
cation in the suit in which the decree was obtained. There 
are many enactments which shew that an application for 
execution of a decree is an application in the suit in which 
the decree was obtained (133). {Sir Barnes Peacock.) 

Mungul Pkrshad Dichit v. grija Kant lahiri 
ChOWDHRY. (1881) 8 I.A. 123 = 8 C. 61 (61) = 

11 C.L.R. 113 =4 Sar. 248. 
Continuation of prior application — Fresh applica- 
tion— Test. See C V.C.OF mn. S. 48 AND LIMITATION 
ACT OF 1908, Art, 182, Cl. (3). 


EXECUTION APPLICATION— 

Dismissal ofy for want of jurisdiction-^Effect. 

An order declining to execute a decree for want of juris- 
diction is not an adjudication within the rule of res judi- 
cata^ or within S. 2 of Act Vlll of 1859, so as to bar a 
subsequent application for the execution of that decree ( 1 36), 
{Sir Barnes Peacock.) DELHI AND LONDON BANK v. 

Orchard. ( 1877) 4 I. A. 127 = 3 C. 47 (68) = 

3 Sar. 721 = 3 Suth. 423. 

Limitation bar to — Court’s duty to take note of, even 

in absence of plea. See C.P.C. OF 1908, S. 11 — (^ASES 

UNDER — Execution proceedings — Order erro- 

NEOUS IN, ETC. 

(1881) 8 I.A. 123 (131-2) = 8 C. 61(69-60). 

Order on — Construction of — Record of execution 

case — Reference to — Permissibility. 

An application for execution, which was not actively pro* 
secuted by the decree-holder, was, on his pleader’s statement 
that the case might be struck off the list of pending cases 
“for the present,” ordered to be struck off the list “for de- 
fault.” 

On a question arising as to whether the order striking off 
the application was to be read as giving permission to the 
decree-holder to apply afresh, the Subordinate Judge, who 
made the order in question, construed it, in combination- 
with the statement then made by the decree-holder’s plea- 
der, and held that the order ought to be read as giving per- 
mission to apply afresh. The High Court considered them- 
selves bound by the order in question as recorded, and 
were of opinion that liberty was not granted thereby. 

Their I.ordships thought that the Sub-Judge was right in 
reciting the whole of the record of the execution case in 
question, in order to get at the true meaning of the order 
(49). {Lord Dobhouse.) ThaKUR PeRSHAD v. Sheikh 
Fakir-Ullah. (1894) 22 I.A. 44 = 17 A. 106(lllJ = 

6 Sar. 626= 6 M. L.J. 3. 

Presentation of — Pleader appointed by authorized 

agent of decree-holder — Presentation by — Validity. See 
C.P.C, OF 1908, O. 3, Rr. 1 AND 2. 

(1921) 48 I. A. 634 = 44 M. 736. 

Striking off of— Effect, 

It would be contrary to general principles and a senseless 
addition to all the vexations of delay in the course of pro- 
cedure to hold that, when, for any reason satisfactory or 
not, the execution of a final decree in a suit fails or is set 
aside and the proceedings as regards that execution are 
taken off the file, the whole suit is discontinued thereby, 
and the further proceedings for the same purpose are to be 
considered as taken in a new suit (337). {Sir John 
Coleridge). RaJAH MUHESH NaRAIN SinGH 7 ). KlSHA- 

NUND MiSr. (1862)9 M.I.A. 324 = 6 WR 7 = 

1 Suth. 488 = 1 Sar. 862= 2 I. J. 61. 

An application for execution of a decree filed against 

the heir of a deceased judgment debtor was disposed of by an 
order which was as follows: — “ Whereas the heir of the 
judgment-debtor is a respectable woman, the final process 
cannot be issued against her. I^t the number of the suit 
be struck off from this record, at present.” 

Quaere, whether that was a final judgment, or only a 
temporary delay interposed in the proceeding of the suit 

(487). K fa . 

The execution application was treated as a suit. {Lord 
Cairnsj) MAHARAJAH DHERAJ MAHTAB CHUND 

Bahadoor 7f. bulram Singh. 

(1870) 13 M.I.A. 479 = 14 W. R. (P.C.) 21 = 

5 B.L.R. 611 = 2 Suth. 351 =2 Sar. 597. 

The jurisdiction of a Principal Sudder Ameen to dea^ 

with a decree referred to him for execution by the Zillah 
Judge under Act V of 1836 does not cease by his striking the 
case off his file after partial execution, so as to render neces- 
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EXECUTION APPLICATION-(CtJ?;^//.) 

sary a subsequent reference by the Judge to enable the 
Ameen, upon a fresh application being made for execution, 
to restore the case to the file. 

The appellants have not shown what this striking off the 
file amounts to. They have not shown the grounds on 
which the case was struck off the file, whether for non-prose- 
cution, whether for some default on the part of the decree 
holders, whether from inadvertance, or whether from the 
business of the Court being so conducted that causes which 
are not immediately before it are not kept upon the paper 

(320 1). Gourmonee DOSSEEv. Jutindronarain. 

(1872) 18 W. R. 319=2 Suth. 711=5 Sar. 696. 

—Appellant first applied for execution of a decree. He 
did not actively prosecute that application, and, on his plea- 
der stating^ that the case might be struck off the list of pend- 
ing cases “ for the present,” an order was made striking the 
case off the list “ for default.” On a fresh application for 
execution being presented within three years from the date of 
the first application, held^ that the first application afforded a 
fresh starting ^Doint of time within the terms of the Limita- 
tion Act of 1^/7, and that the second application was there- 
fore not barred by lapse of time (47-8). 

The first application must not be treated as a nullity be- 
cause it had been struck off the list. {Lord lloh/ioitse.') 

Thakur Pershad V, Sheikh Fakir-Uleah. 

(1894) 22 I. A. 44 = 17 A. 106 (109) = 6 Sar, 526 = 

5 M. L. J. 3. 

I I Striking off of — Jfffect — Long lapse of time between 
original execution and date at which it was struck off 
Presumption from. 

In India the striking an execution proceeding off the file 
is an act which may admit of different interpretations 
according to the circumstances under which it is done, and. 
accordingly, their Lordships do not lay down any general rule 
which would govern all cases of that kind ; but they are of 
opinion that when a very long time has elapsed between the 
original execution and the date at which it was struck off it 
should be presumed that the execution was abandoned and 
ceased to be operative, unless the circumstances are other- 
wise explained (877). PUDDOMONEE DOSSEE KOY 

Muthooranath Chowdry. 

(1873) 2 Suth. 873 = 20 W. R.'l33 = 12 B. L. R. 411 = 

3 Sar. 268. 

Striking off of — Effect — Stay of execution at in- 
stance of judgment-debtor — Effect . 

On an application for the execution of a decree an order 
for attachment was made by the Subordinate Judge on the 
8th of October, 1874, after notice served on the judgment- 
debtor to show cause why the decree should not be executed 
again.st him. In pursuance of the attachment a sale procla- 
mation was i'suecl. On the 25th of January, 1875, the judg- 
ment-debtor presented a petition, by which he prayed that 
the sale under the attachment might be stayed for three 
months, and the execution case struck off for the present, 
with the attachment remaining in force. Upon that petition 
being presented, the creditor agreed to have the execution 
stayed in accordance with the petition ” the attachment on 
the prop-^rty attaclied continuing.” The proceedings under 
the petition of the 8th of October, 1874, were, however, 
struck off on the 9th of February, 1875, on account of the 
decree-holders not paying the cost of issuing the notification. 

ILeld that, as the sale was stayed on the 25th of January, 
1875, for three months upon the application of the judgment- 
debtor, and upon the condition that the attachment should 
remain in force, the striking off of the case from the Judge’s 
file on the 9th of February, 1875, did not affect the rights of 
the decree-holdejs (J 34-5). {Sir Barnes Peacock.') MUN- 

GUL Pershad Dichit Grija Kant i.ahiri Chow- 
DHRY. (1881) 8 I. A. 123 = 8 C. 51 (62 3) = 

11 0. L. R. 113 = 4 Sar. 248. 
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EXECUTION APPLICATION«(f:Wt/.) 

-Withdrawal without liberty — Fresh application for 

execution—Maiutainability—C. P. C. of 1908, O. 23, 
R. \ ; S. 141 — Applicabilitv. 

The High Court of Allahabad held, in I. L. R. 10 AIK 71. 
“ that where the circumstances and the facts in regard to an 
application for execution show that it was withdrawn at the 
instance of the pleader for the decree-holder, and that no 
sanction was given to its withdrawal with liberty to present 
a fresh application, any sulisequent application made by 
that decree-holder was prohibited by the rule of S. 373 of 
C. P. C. of 1882 read with S. 647 of the same Act.” 

Held that the ruling in that case was erroneous, and that 
under the circumstances stated therein a fresh application 
for execution would not be barred (49), 

Doth from the Code itself and from the provisions of the 
Limitation Act of 1877, it is clear that the Legislature con- 
teniplated that there might be a succession of applications 
for execution (50). {Lord Hobhousef) THAKUR PeRSHAD 
V . SHEIKH Fakir-Uilah. (1894) 22 LA. 44= 

17 A. 106 (110-1) = 6 Sar. 526 = 6 M. L. J. 3. 

EXECUTION OF DECREE. 

{See also EXECUTING COURT; AND EXECUTION 

Proceeding.) 

Appeal. 

Arrest of Judgment-debtor in. 

Attachment in. 

Compromise between all parties subsequent to 

DECREE. 

delaying of— Devices for. 

Insolvency of Judgment-debtor pending pro- 
ceedings for. 

Jurisdiction— Mortgage. 

Limitation. 

Mesne profits to be realised in. 

Piecemeal execution— Permissibility. 

Possession — Decree granting immediate, of 

SOME items and POSSESSION OF OTHER ITEMS 
AFTER ASCERTAINMENT THEREOF. 

Right to apply for. 

Transmission of decree for. 

Appeal. 

Execution pending. See also under CIVIL PRO- 
CEDURE Code of 1908, 0.41, R. 5 and 0.41, Rr. 5 
and 6. 

Arrest of Judgment-debtor In. 

Breaking open door and entrance into house on ex- 
pulsion after obtaining peaceable cntrance^/Jahility of 
Sheriff's officer in ease of — Chnl or criminal. 

In execution of a bailable writ, a Sheriff’s officer peace- 
ably obtained entrance by the outer door, but before he 
could make an actual arrest, was forcibly expelled from the 
house, and the outer door fastened against him. The 
officer obtained assistance, broke open the outer door, and 
made the arrest. 

Quaere^ whether supposing the breaking open the outer 
door and the second entrance into the house to have been 
illegal, an indictment for assault and false imprisonment 
would lie against the Sheriff’s officer, or the aggrieved party 
would be confined to his remedy, either civil or criminal, 
for forcibly breaking and entering his dwelling-house 
(172-3). {Lord Campbell.) AGA KURBOOLIE MAHOMED 

V . The Queen. (1843) 3 M. I. A. 164- 

4 Moo. P. C. 239 = 1 Sar. 261. 

-Breaking open outer door of fudgment-debtoPs 

dwelling house for purposes of^Prapriety— Expulsion 
of Sheriff's offeer after obtaining peaceable entrance and 
before actual arrest of judgment-debtor^ 
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EXECUTION or 
Arrest of Judgment-de'btor in— 

In execution of a bailable writ, a Sheriff’s officer peace- 
ably obtained entrance by the outer door, but before he 
could make an actual arrest, was forcibly expelled from the 
house, and the outer door fastened against him. The officer 
obtained assistance, broke ooen the outer door, and made 
the arrest. There was no evidence of an express demand 
for leave to re-enter before the outer door was broken. 

J/eld, that there was no infraction of the law, and no 
obiection could be made to the regularity of the arrest 

(172). 

There is no doubt that a man’s house being his castle, the 
ordinary rule is, that the outer door cannot be broken open 
to execute civil process ; but it is admitted here, that if the 
prosecutor had Ijeen arrested, and had then expelled the 
defendants from his house, they might have broken open the 
outer door to enter and re-take him ; and their Lordships 
think that as they had once been lawfully in the house, and 
he knew that they were lawfully about to arrest him, 
and he unlawfully caused them to be expelled for the 
purpose of preventing them from so doing, he cannot l>e 
permitted to take advantage of his own wrong, by thus 
defeating the process of the law ; and that they had a right 
to place themselves in the position which they occupied 
when his unlawful act began. Without an actual arrest, 
there was no rescue or escape ; but the proposition that till 
an actual arrest had taken place, the prosecutor might forci- 
bly expel the officer and those acting in his aid, and lock 
the outer door, so as to entitle himself to the protection of 
his castle, cannot be supported. The outer door being 
open, they were entitled to enter the house under civil 
process ; and they being lawfully in the house, to arrest 
him, he was guilty of a trespass by expelling them. The 
act of locking the outer door was unlawful, and he could 
confer no privilege upon himself by that unlawful act (171). 
(Lord Campbr/l.) AGA KURBOOLIE MaHOMET) z*. ThE 

QUEEN. (1843) 3 M. I. A. 164 = 4 Moo. P. C. 239 = 

1 Sar. 261. 

Breaking open of outer door for purposes of — 

Demand of entry and refusal prior to — PLecessity for — 
Object of — Dispefisingwith of — Conditions. 

Generally speaking, before an outer door can be broken 
open, even to execute criminal process, there must be a 
demand of entry, and a refusal. But to what extent ? To 
inform the owners of the house of the purpose for which 
the entry is to be made, and to afford him the opportunity 
of opening the door and personally admitting the parties 
who are to execute the process of the law. This ceremony 
the law requires, however, to be observed only when it 
possibly may be attended with some advantage, and may 
render the breaking open of the outer door unnecessary 
(171-2), (Lord Campbell AGA KURBOOLIE MAHOMED 

V, The Queen. (1843) 3 M. I. A. 164 = 

4 Moo. P. C. 239 = 1 Sar. 261. 

Place of imprisonment — Change of, at instance of 

plaintiff — Sheriff's right attd duty as regards — Escape 
front custody while in sttch changed place — Action for 

escape-sheriff's liability in. 

If the sheriff had it communicated to him by the plain- 
tiffs that they were inclined to grant this indulgence to the 
prisoner (znz., substitution of one place of imprisonment 
for another), and that he might go to another house in the 
custody of the sheriff’s officers, I am not prepared to state 
that the sheriff might not say, “ I will not do any such 
thing ; I have him here under a capias ad satisfaciendum. 
and unless you have a rule of that court for that purpose, I 
shall not consent to any such thing, l>ecause I cannot have 
the same strict custody over the party, and the means of 
keeping him in custody in another house (at this substituted 
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EXECUTION or DECBEB— 

Arrest of Judgment-debtor iu-~(Contd,) 

prison as it were) that I have when he is in gaol, and, there- 
fore, I will not consent to anything of the sort ; if you mean 
to take him, discharge him ; you have authority to do it 
yourself, and take him yourself ; make your agreement as 
you please with him ; I will have nothing to do with it.” 
Still the sheriff may consent to do it. 

Where, at the request of the plaintiff, the sheriff changes 
the place of detention of the judgment-debtor, and the 
latter escapes by reason of the carelessne.ss of the sheriff’s 
officers, and the plaintiff brings an action against the sheriff 
for escape, it will be, under all the circumstances, for a 
jury to consider w’hether, being in some measure instru- 
mental in the matter of the escape, the plaintiff ought to 
recover against the sheriff at all ; and it will be a question 
of fact to bfr decided under all the circumstances of the 
case (487V (Sir John Patteso?i.) HaINES 7-. EaS'F INDIA 
COMPANY. (IS56) 6 M. I. A. 467 = 4 W. E. 99 = 

11 Moo. P. C. 39 = 1 Suth. 274. 

Place of imprisonment — Change of, by agreement 

between debtor and creditor— Effect of— Decree debt if 
thereby discharged. See DECREE — DISCHARGE OF. 

(1856) 6 M. I. A. 467 (488). 

Place of imprisonment^Release from — Permission 

by plaintiff to defendant to go where he pleased — Effect. 

It would be a fallacy and an absurdity to say that it is 
possible for a plaintiff to say to a defendant, “ Oh, you may 
go about just where you please, but it shall be considered 
that you are in custody ” (488). (Sir John Patteson.) 

Haines v. East India Company. 

(1856) 6 M. I. A. 467 = 4 W. R. 99 = 11 Moo. P. C. 39 = 

1 Suth. 274. 

Place of imprisonment — Release by plaintiff from 

— Re-arrest of judgment-dehtor — Plaintiff's right of. 

The plaintiff in any case, in order to be i)urred from 
continuing his execution, and from having the benefit of his 
judgment, must voluntarily discharge the defendant out of 
custody. If he does discharge him out of custody, I agree 
that if it be only for a week, he cannot, by any agreement 
which he may have made with the defendant, afterwards 
retake him, although the defendant may possibly have 
agreed that, if he does not pay the money within a week, he 
shall be retaken. That is decided law (482). (Sir John 
Patteson.) HaINES v. EaST INDIA COMPANY. 

(1856) 6 M. I. A. 467 = 4 W. R. 99 = 11 Moo. P. C. 39 = 

1 Suth. 274. 

Sheriff — Release of judgment-debtor from his 

custody — Change of place of imprisonment — Power of. 

If the sheriff, upon the representation that the defendant 
was suffering very severely in health, had taken upon him- 
self to make a relaxation of the imprisonment, and had 
permitted the defendant, accompanied by ever so many of 
his own officers, to go and reside in a house of his own, it 
would have been an escape. There can be no question at 
all about it ; and why } Because the sheriff having taken a 
party in execution under a capias ad satisfaciendum, is 
bound to keep him in his own gaol, he cannot of his own 
authority allow the prisoner to make a gaol for himself ; he 
is bound to keep him in arcta et salva custodia. in order to 
enforce payment of the debt, and if he relax that arctam 
custodiam at all, so far the pressure to compel the payment 
of the debt is relaxed also, which the sheriff has no right to 
do (481-2). (Sir John Patteson.') HaINES EaSI' 
India Company. (1856) 6 M. I. A. 467 = 

4 W. R. 99 = 11 Moo. P. C. 39 = 1 Suth. 274. 

Sheriff's custody — Change of place of imprison- 
ment in pursuance of rule of court obtained by judgments 
debtor on ground of ill-health — Effect. 
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EXECUTION OF DECEEE— 

Arrest of Judgment-debtor in — {jCoutd.') 

Supposing that the defendant was in a bad state of 
health and supposing that it had arisen from his confinement 
in the prison, and that lie had applied to the Supreme Court 
at Bomliay, from which the execution issued, for a rule of 
court, to be allowed to be taken from the prison and put 
into some other place, and there kept by the sheriff’s officer, 
and that for the sake of saving his life, or for the benefit of 
his health, the court had thought fit to grant that indulgence 
even against the will of the plaintiffs, and there had been a 
rule of court to that effect, and he had been removed out 
of gaol under that rule of court, and had been kept in the 
charge of a sheriff’s officer in a private house, can there be 
the slightest doubt that he would then still have been in the 
custody of the sheriff ? I cannot conceive that there would 
have been any question upon it (482-3). {Sir John 
Patteson,) HAINES EAST INDIA COMPANY. 

(1856) 6M. I. A. 467-4 W. R. 99 = 11 Moo. P. C. 39 = 

1 Subh. 274. 


Sheriff's custody — Discharge from — What amounts 

I 0 — Change of place of imprisonment pursuant to private 
arrangement between plaintiff and judgment-debtor — Effect 

Plea of discharge by judgment-debtor in such a case — 

Maintainability — Estoppel, 

Upon the representation of the medical officer that the 
defendant was in a bad state of health, arising from his 
confinement in the prison, the plaintiffs (East India Com- 
pany) wrote a letter to the sheriff that, in consequence of 
the state of the defendant’s health, a temporary release from 
confinement in the gaol itself was essentially necessary, and 
that “ Government is pleased to permit him temporarily to 
reside outside the gaol, under such surveillance as may 
prove as little irksome as possible to the prisoner, while 
consistent with its perfect efficiency.” Their letter to the 
Superintendent of Police recited that same thing ; that the 
defendant had been allowed to be so under surveillance, 
and directed him also to take care that he did not go out of 
the Island. That was communicated to the defendant, 
who verbally agreed to it, and expressed his willingness to 
avail himself of that permission. He also actually wrote a 
letter to the sheriff feeling grateful for the change allowed. 

Held, that the defendant continued to be in the custody 
of the sheriff and that he was estopped from contending 

that he was not in the sheriff’s custody (483-4). 

Can there be a doubt but that the object of the plaintiffs 
was in consequence of the state of his health, a kindness to- 
wards the defendant.? Their object was to keep the judg- 
ment and the writ of capias ad satisfaciendum still on foot, 
and to keep the defendant in the actual custody of the 
sheriff. A place where his health might be re-established, 
was constituted a special prison for that purpose, by consent 
as it were. The defendant agrees to that, and is thankful 
for it. Then, surely, he must be estopped (it is a sort of 
estoppel) from saying that the custody in which he then 
was was not the custody of the sheriff, when both parties 
interded it to be so. and that in point of law such custody 
should be treated as the cu.stody of the sheriff (484). K.^tr 
John Paltessn.') HaINES v. East INDIA COMPANY. 

0856) 6 M. I. A. 467 =4 W. E. 99 = 11 Moo^ ^9^= 

Attachment in. 

-Alienation pending — Validity. See C. P. CODE OF 

1908, S. 64. 

De facto attachment—Order for attachment— Dis- 
tinction — Meaning of word in O. 21 of C.P. Code of 1908. 
^ee C P. Cope of 1908, O. 21, Rr. 41 TO 54. 

(1928)561. A.256-6XM, 349. 


EXECUTION OF DECREE— 

Attachment iVi—{Contd,) 

Effect of. 

Attachment only prevents alienation, and does not confer 
title (175). {Lord Nobhouse.) MOTI LaL KaRRAB-UL- 
DIN. (1897) 24 I. A. 170 = 25 C. 179 (186) = 

1C. W. N. 639=7 Sar. 222. 

-Effect of — Insolvency of judgment-debtor and vest- 
ing order subsequent to — Attachment if prevails against 
vesting order. See EXECUTION OF DECREE — INSOLVENCY 

OF Judgment-debtor PENDING proceedings for— 
Attachment in execution. 

(1914) 41 I. A. 251 (254) = 42C. 72 (79-80). 

-Formalities for — Non-observance of — Invalidity of 

attachment on ground of — Plea of — Appeal — Maintaina- 
bility for first time in. See APPEAL— NEW POINT— PER- 
MISSIBILITY— ATTACHMENT. 

(1880) 7 I. A. 157 (160-1) = 6 C. 129 (134). 

^Formalities for — Non-observance of — Invalidity of 

attachment on ground of — Plea of — Onus of proof of. 
See MORTGAGE — FORECLOSURE. REG. XVII OF 1806. 

(1880) 7 1. A. 157 (160)= 6 C. 129 (134). 

Injuuction involved in. 

Every attachment involves an injunction, which is indeed 
one of its necessary effects (539). {Sir Montague E, Smith.) 
SaRODA PROSAUD MULLICK V. LUCHMEEPUT SiNGH 

DOOGUR. (1872) 14M. I. A. 529 = 17 W. B. 289 = 

10 B. L. R. 214 = 2 Suth. 660 = 3 Sar. 77. 

Insolvency of judgment debtor and vesting order 

subsequent to. See EXECUTION OF DECREE— INSOL- 
VENCY OF JUDGMENT-DEBTOR PENDING PROCEEDINGS 

FOR — Attachment in execution. 

Land outside jurisdiction — Attachment of— Jurisdic- 
tion. Executing COURT— Land outside juris- 
diction. 

Mortgage — Property subject to — Attachment of’^ 

Effect of,, on rights of mortgagee. 

An attachment of property subject to mortgages created 
by the judgment-debtor in no way affects those mortgages. 
It affects only the judgment-debtor’s beneficial interest in 
the property attached; in other words, the equity of redemp- 
tion and nothing else. {Lord Lindiey.) DiNOBUNDHU 
Sha\v CHOWDHURYz^. JOGMAYA Dasi. 

(1901) 29 I. A. 9 (13) ---29 0. 164 (163) = 

6 0. W. N. 209 = 4 Bom. L. R. 238 = 8 Sar. 217 = 

12 M. L. J. 73. 

Mortgage decree — Execution of — Attachment in case 

of — Necessity. 

The two Courts below held that, in the case of a decree 
to enforce a mortgage, an attachment is not required, and 
that the practice is to make an order for sale without an 
attachment. 

Quare, whether the courts below were right in so holding 
(26). {Laid Hobhouse.) DOSIBAI z/. ISHWARDAS JAGJI- 

vandaS. (1891) 18 1. a. 22 = 15 B. 222 = 6 Sar. 10. 

-Mortgage of property pending — Purchaser subse- 
quent of property attached — Priority between, and mort- 
gagee. See mortgage— PRIORITY— Attachment in 
execution. (1871) 14 M. I. A. 101 (110). 

-Mortgage with possession — Property subject to — 

Attachment of — Mode of — Disturbance of possession of mort- 
gagee — Right of attaching decree-holder as regards. 

The right of the respondent, under his decree, was to sell 
the factory pledged to him. subject to the rights of D under 
his prior mortgage. He had no right to invade or disturb 
the possession of the prior mortgagee by placing persons 
upon the property, in order to attach the factory as a step 
towards the judicial sale. Under the procedure, as it exist- 
ed before 1859, this could not have been done. The attach* 
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EXECUTION OF DECBEE-(Ci^«/(/.) 

Attachment in— (C&ftid.) 

ment must have been constructive. But under the new Code 
of Procedure of 1859, the proper course was to issue and 
publish a written notice under Ss. 235 and 239 of C.P. Code 
of 1859 (590-1). (Sir James IV. ColvUe.) MUDHUN 
MOHUN DOSS V. GOKUL DOSS. 

(1866) 10 M. I. A. 663 = 6 W. E. (P. C.) 91 = 
1 1 J. N. S. 269 = 1 Suth. 644 = 2 Sar. 202. 

• Nature of — Sequestration or injunction only or pro- 

ceeding in execution. See C. P. CODE OF 1908, S. 39 — 

Transmission of decree for execution. 

(1872) 14 M. I. A. 629 (639-40). 

Order for sale pursuant to — Necessity ofy to complete 

execution. 

Under the Code of Civil Procedure, property may be 
attached without view to immediate sale. In the case of 
lands, the process of attachment, and the order for sale may 
be distinct and separate, and there may be a complete exe- 
cution of a decree under an attachment without any order 
for sale (538). (Sir Montague E. Sniithf) SaRODA PRO- 
SAUD MULLICK V. UUCHMEEPUT SiNGH DOOGUR. 

(1872) 14 M. I. A. 629 = 17 W. R. 289 = 
10 B. L. E. 214 = 2 Suth. 660=3 Sar. 77. 

Property liable for. See C. P. CODE OF 1908, S. 00. 

Release of — Order of — Revival subsequent to — IVhat 

amounts to. 

The suit property was attached in execution of a decree 
obtained against A, svho died subsequent to the decree. A's 
wife, who was brought on record as one of his representatives 
preferred a claim to the attached propeity, alleging that it 
belonged to her in her own right. The District Judge made 
an order allowing the claim and releasing the property 
from attachment. On appeal, however, the High Court 
remanded the case to the District Judge for the trial of a 
material issue, which had not been tried by him. The High 
Court did not, however, set aside the order of the Judge 
releasing the property from attachment, because, whether 
that should be done depended upon his finding on the issue 
which had not been tried by him. 

When the case went back to the District Judge, the decree- 
holders and A's widow entered into a compromise, whereby 
the liability under the compromise was substituted for that 
under the decree in execution. The compromise, however, 
provided that the attachment already effected on the pro- 
perty should continue. In accordance with the compromise 
the District Judge struck the execution case off the file. 

Heldy that the attachment was put an end to by the 
original order of the District Judge releasing the property 
from attachment and w'as never afterwards revived (137-8). 

The order of the District Judge striking the case off the 
list of pending suits could not have the effect of reversing 
the order releasing the property from attachment. The case 
being before the High Court on appeal, the District Judge 
had no power to reverse his order. The compromise did not 
operate to revive or restore the attachment and make it 
effective on the mortgage. The liability incurred under the 
compromise wa.s different from that under the decree, and 
the effect of the compromise was to substitute that liability 
for the liability under the decree, and to put an end to the 
attachment (137-8). (Sir Richard Couch.) MlR MAHOM- 
ED MOZUFFER HOSSEIN V. KiSHORI MOHUN LaI.. 

(1896)22 I. A. 129=22 0. 909 (920) = 6 Sar. 583 = 

6M. L. J. 101. 

Sale — Orders separate foj y contemplated by Code of 

Civil Procedure, 

The procedure pf the Civil Procedure Code contemplates, 


EXECUTION OF DECREE— (C^^w/a'.) 

Attachment in— (Costtd.) 

in the case of lands, the issuing of separate orders, subse- 
quent to the attachment, for the sale or other disposition of 
them (540). (Sir Montague E. Smith.) SaRODA PrO- 
SAUU MULUCK v. LUCH MEERUT SiNGH DOOGUR. 

(1872) 14M. I. A. 529 = 17W E. 289 = 
10 B. L. E. 214 - 2 Suth. 660 - 3 Sar. 77. 

Sale pursuant to — Applicatio?/ for — Order alloioing 

— What amounts to. 

Upon an application for execution of a decree, praying 
that an attachment and sale of the judgment-debtor’s pro- 
perty specified in the application should be had for the pur- 
pose of satisfying the decree, a question arc^-e as to whether 
the Statute of Limitations W'as a bar to that application. 
The Sub-Judge held that the debtor’s plea of limitation 
should be disallowed, with costs, but he did I'.ot go on to 
say that the attachment be issued. 

Held, that the order must be treated as substantially an 
order that the debtor’s plea of limitation should be disallow- 
ed, and that the application for attachment and sale of the 
property in execution of the decree should b.- granted (169- 
70). (Sir Barnes Peacock.) PuLUKDHARI KOV v. RaJAH 

Radha Pershad Singh. (1881) 8 I. A. 165 = 

8C. 28 (30-1) = 4 Sar. 279. 

Sale pursuant to — Stay of — Power and duty of 

Court — Insolvency of judgment-debtor and vesting order 
subsequent to attachment. See EXECUTION OF DECREE 

—Insolvency of judgment-debtor rending pro- 
ceedings FOR— Attachment IN Execution. 

(1914) 41 I. A. 251 (266)= 42 C. 72(80). 

Striking off of , afid decree-holder compelled to take 

out another execution — Effect of, on decree-h.ddePs rights. 

Generally where the party prosecuting the decree is com- 
pelled to take out another execution, his title should be pre- 
sumed to date from the second attachment (877). PUD- 
domonee DOSSEE ROY Muthooranath Chowdrv 
(1872) 2 Suth. 873 = 20 W. R, 133 = 12 B. L. R. 411 = 

3 Sar. 268. 

Supersession of~~Surhurakur for liquidating debts 

of judgment-debtor-^ Appoifitment of— Effect. 

The suit was by the plaintiffs for the purpose of setting 
aside a sale for arrears of Government revenue. The plain- 
tiffs were the owners of separate shares of the estate in 
question. Certain decrees had been obtained against the 
plaintiffs, and attachments had been issued under Act VIII 
of 1859, some years prior to the sale in question. Upon the 
application of the plaintiffs themselves, a surburakur or 
manager was appointed for the purpose of liquidating the 
debts. It W'as argued that the appointment of the surbura- 
kur superseded the attachment. Their Lordships are of 
opinion that the attachments were not so superseded, but 
were in force (102). (Sir James W. Colvile.) Bunu'AREE 

Lall Sahoo V. mohabeer Proshad Singh 

(1873) 1 1. A. 89 = 12 B. L. R. 297=3 Sar. 338. 

Wrong property — Attachment and order for sale of 

~~ Decreee-holdePs remedy in case of — F.xecution over 
again. 

If by a mistake the wrong property is attached and an 
order made to sell it, the only course open to the decree- 
holders on the discovery of the mistake is to commence tlie 
proceedings over again (Lord Moulton.) THakur 
Barmha V. SiBAN Ram Marwarl 

(1913)41 1. A. 38=41 C- 690 = 16 Bom. L. R. 156- 
21 1.0. 936 = 18 0. W.N.313 = (1914) M. W. N 118 = 

15 M. li. T. 137 = 19 0. L. J. 161 = 12 A.L. J. 155 = 

^26 M. L. J. 89. 
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Attachment in — {Contd.) 

• ‘IVron^ful attachment — Damages for — Full indem- 

jiily — OiiaicFs right to reccroer — Couditious, 

Bales of jute belonging to the respondent were attached 
by the appellants pending a suit brought by the appellants 
against certain third parties, The respondent preferred a 
claim, under S 278 of the C.P. Code of 1882, to the goods 
attached, but it was disallowed after inquiry The goods 
themselves were subsequently sold in execution, when owing 
to the intermediate fall in the market, the price obtained for 
them was only about half of what they were worth at the 
date of the attachment. The respondent then instituted a 
suit for damages for wrongful attachment of the goods, and 
claimed to be entitled to recover their value upon the day of 
the attachment. The appellants contended that they were 
not to be held responsible for delay occasioned by litigation, 
and that the respondent could not recover the difference be 
tween the value of the goods upon the day of the attach- 
ment and the depreciated price arising from such delay, un- 
less he alleged and proved that the appellants had litigated 
maliciously and without probable cause. 

Htdd, that, in order to entitle the respondent to recover 
full indemnity for the wrongful attachment of his goods, he 
was not bound to allege and prove that the appellants re- 
sisted his application maliciously, and without probable 
cause (27). 

The rule contended for for the appellants is one which 
obtains between the parties to a suit when the defendant 
suffers loss through its institution and dependence. It does 
not apply to proceedings taken by the injured party, after 
the wrong is done, in order to obtain redress. But, in this 
case, there has btien no action and no proceeding instituted 
by the appellants against the respondent. The summary 
proceeding under S. 278 was taken by the respondent for the 
purpose of getting release of an attachment issued in a suit 
to which he was not a party (27). {Lord PVatsou.) KlS- 

SORY Mohun Roy v . Hursook dass. 

(1889) 17 I. A 17 - 17 C. 436 (442) - 6 Sar. 472. 

-^Wrongful attachment — Damages for -—Measure of. 

Pending a suit, to which the respondent was not a party, 
brought against third parties, certain bales of jute of the 
respondent were attached by the appellants, the plaintiffs in 
that suit, on 28 — 11 — 1883. The respondent preferred a 
claim to the goods attached under S. 278 of C.^P. Code of 
1882, but that was disallowed after inquiry on l5— 4 — 1884. 
The goods were sold in execution in June or July, 1884, 
when, owing to the intermediate fall in the market, the 
price obtained for them was about half of what they were 
worth at the date of the attachment. 

In a suit instituted on 28 — 4 — 1884 by the respondent for 
establishment of the right which he claimed in the goods, 
and for damages in respect of their wrongful attachment, 
the question was whether the respondent was entitled to re- 
cover the value of the goods upon the day of the attachment, 
or only the price which the goods realised when sold in June 
or July, 1884. 

Held, that the illegal attachment of the goods on 
28—11—1883 being the direct act of the appellants, for 
which they became immediately responsible in law, and the 
litigation and delay, and consequent depreciation of the jute, 
being the natural and necessary consequences of their unlaw- 
ful act, the liability which the appellants incurred had been 
rightly estimated at the value of the goods upon the day of 
the attachment (27-8). 

The appellants relied upon Walker v. Olding, 1 H. & C. 
621, as an authority for the proposition that a judgment 



EXECUTION or l>BCB,BZ—(Coufd.) 

Attachment in-~(Contd.) 

creditor is not responsible for the consequences of a sale, 
under a judicial order, of goods illegally taken in execution 
in satisfaction of his debt. Walker v. Olding would have 
been an authority of importance had the law of execution 
been the same in India as in England, but there is in that 
respect no analogy between the two systems. (27). {Lord 
Watson.') KiSSORY MOHUN ROY v, HURSOOK DaSS. 

(1889) 17 I. A. 17-17 0. 436 (442-3) -6 Sar. 472 

Wrongful attachment — Damages for — Special dam- 
age — Claim for — Failure to prerve — Ordinary damages — 
Plaintiff's right to recover. 

In a suit for damages for WTongful attachment the gist of 
the action is not the special damage, but the unlawful at- 
tachment ; and the plaintiff would not he precluded from 
recovering ordinary damages for that actionable wrong, 
even if he wholly failed to prove the special damage laid 
(574-5). {Sir James W. Colvile.) MUDHUN MOHUN 
DOSS V. Gokui. Doss. (1866) 10 M.I. A. 563 = 

6 W. B. (P C.) 91 =11. J. N. S. 269 = 1 Suth. 644 = 

2 Sat. 202. 


Wrongful attachment — Owner's right in case of — 

Permission to use property given by Ameen — O^oner avail- 
ing himself of — F.ffect. 

A person whose property is wrongfully attached in exe- 
cution of a decree is neither bound to accept the permission 
to use his own property accorded to him by the Ameen, nor, 
if he does accept it. will he lose his right of action (574). 
{Sir James W. Colvile MUDHUN MOHUN DOSS v. 

Gokul doss. (1866) 10 M. I. A. 663 = 

6W. R. (P. 0 )91 = 1. I. J.N. S. 269 = 1 Suth. 644 = 

2 Sar. 202. 


Wrongful attachment — Payment under protest of 

decree amount by owner of property — Remedy open to 
owner on — Claim under O. 21, R. 58 of C. P. Code of 1908 
— Suit to recover amount paid. See C. P. Code OF 1908 
O. 21, R. 58— PROCEDURE UNDER. 

(1913) 40 I. A, 66 (64) = 40 C. 598 (610). 

Wrongful attachment — Sale pursuant to Decree- 

holder's responsibility for — English and Indian systems 
Distinction, 

With regard to a judgment-creditor*s responsibility 
for the consequences of a sale, under a judicial order, of 
goods illegally taken in execution in satisfaction of his debt, 
there is no analogy between the laws of execution in 
England and in India. In England, the execution of a 
decree for money is intrusted to the sheriff, an officer who is 
bound to use his own discretion, and is directly responsible 
to those interested for the illegal seizure of goods which do 
not belong to the judgment-debtor. In India, warrants for 
attachment in security are issued on the ex parte application 
of the creditor, who is bound to specify the property which 
he desires to attach, and its estimated value. Any illegal 
attachment made in execution is thus the direct act of the 
iud^^ment-creditor. for which he becomes immediately res- 
ponsible in law (27). {r.ord Watson.) KiSSORY MOHUN 

ROY J', Hursook Dass. (1889) 17 I A. 17- 

17 C, 436 (443) = 6 Sar. 472. 

Wron gful attachment — Submission i 0 — Owner of 

property attached — Duty of. 

The proposition that a man whose possession was 
wrongfully invaded ought to have given effrct to that inva- 
sion. because it was made under colour of legal V 

removine the lock of his own store house, appears to their 
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Attachment in— 

Lordships to be untenable (573.) (Sir James IV. Colvile.) 
MUDHUN MOHUN DOSS v, GOKUL DOSS. 

(1866) 10 M. I. A. 663-6 W. R. (P. C.) 91- 
1 1. J. N. S. 269 = 1 Suth. 641 = 2 Sar. 202. 

Compromise between all parties subsequent 

to decree. 

AiimissibiUty in evidence of. 

whether if, after a decree, a compromi.se is en- 
tered into by all the parties thereto, such an agreement could 
be put in evidence in proceedings for the execution of the 
decree. (Lord Davey.) Kajah KOTAGIRI VenkATA 
SUBBAMMA RAO 7'. KAJA VELLANKI VENKATARAMA 

RaO. (1900) 27 I. A. 197 = 24 M. 1 (10-11) = 

4 C W. N. 726 = 2 Bom. L. R. 771 = 7 Sar. 678 = 

10 M. L. J. 221. 

Delaying of- Devices for. 

Checking of^^ConrVs duty. 

Their Lordships cannot pass from this case without the 
expression of their surprise and deep regret, that such a case 
should have been possible under the system of jurisprudence 
prevailing in any country under the British dominion. The 
subject-matter of the original suit a debt, it .should seem un- 
disputed, or at least as to which, in substance, no serious 
dispute was possible, where the plaintiff’s difficulty had not 
been to establish his right to the judgment of the Court in 
which he sued, but to make that judgment available when 
obtained, though the funds were ample for the purpose. By 
fraud and chicanery, by every possible abuse of the forms 
and procedure of law, by force and violence, even, it is to be 
greatly feared, to the shedding of blood, justice was evaded 
and defied for fifteen years, from 1830, when the decree was 
pronounced, to 1845, when the final sale took place. The 
original plaintiff, wearied out with the long delay and ex- 
pense, fain to sell the benefit of his decree ; the unhappy 
man who had been substituted for him lo.^ing his life, while 
vainly striving to realize its fruits. And now, in 1862, their 
Lordships have been called upon to dispose of a suit, in 
which it is sought to invalidate the whole proceeding as 
against a purchaser for value, the second in succe.«sion from 
the execution creditor against whom, or the party from 
whom he immediately purchased, no fraud, no collusion, no 
knowledge of the supposed defects in the title has been alle- 
ged. A system under which all this is possible loudly called 
for amendment, and, administered as it here has been, 
defeated the very object for which it was instituted (342-3). 
(Sir John Coleridge). RAJAH MUHESH NARAIN SinGH 

V. Kishanuni) Misr. (1862) 9 M. I. A. 324 = 

6 W. B. 7 = Marsh. 692 = 2 I. J. 61 = 

1 Suth. 488 = 1 Sar. 862. 

Insolvency of Judgment-debtor pending 

proceedings for. 

Attachment in execution — Insolvency and vesting 
order subsequent to^Attachmcnt if prevails against vesting 
order. 

Attachment in execution of a money de:ree followed by 
an order for sale does not confer upon the judgment-credi- 
tor any charge on the land affected. An attachment pre- 
vents and avoids any private alienation, but does not invali- 
date an alienation by operation of law such as is effected by 
a vesting order under the Indian Insolvency Act, 1848 
(254). {Lord Parker^. RaGHUNATH DaS v . SUNDAR 
Das KheTRI. (1914) 41 1. a. 261-42 C. 72 (79-80) = 
18 0. W. N. 1058=24 I. C 304 = 1 L. W. 667 = 
16 M. L. T. 363 = 16 Bom. L. R. 817 ---^ 
(1914) M. W. N. 747 = 20 C. L. J. 666 = 
19 A. Ii. J. 154 = 27 M. L. J. 150 


EXECUTION OF DBCnEE -(Contd.) 

Insolvency of Judgment-debtor pending proceed- 
ings for — (Contd.) 

Attachment in execution — Insolvency and vesting 

order subsequent to — Impleading of assignee in case of 

Procedure for. 

Where, after the attachment of properly in execution of a 
decree, the judgment-debtor is adjudicated an insolvent, and 
an order is made vesting his property in the Official Assig- 
nee under the Indian Insolvency Act, 1848, the only way of 
bringing the Official Assignee properly before the court and 
of obtaining an order binding on him is to obtain an 
order for the issue of, and to serve him with, a notice under 
S. 248 of Civil Procedure Code of 1882, the Code in force 
at the time (255). 

Quaere : whether the Official Assignee may be made a 
party to the proceedings either under S. 32 or under S, 372 
of Civil Procedure Code of 1882 (255). (Lord Parker.') 
Raghunath Das v . Sundar Das Khetri. 

(1914)41 I. a. 261=42 C. 72(80-l) = lL. W. 667 = 

16 M. L T. 353 =(1914) M. W. N. 747 = 
18 C.W.N. 1058 =16Bom. L. R. 814 = 20 C. L. J. 565 = 
13 A. L. J. 154 = 24 I. C. 304 = 27 M. L. J. 150. 

Attachment in execution — Insolvency and vesting 

order subsequent to — Sale pursuant to attachment Stay of 

— Pirjoer and duty of Court, 

Where after an attachment of property in execution of a 
decree, the judgment-debtor is adjudicated an insolvent, and 
an order is made vesting his properly in the Official Assignee 
under the Indian Insolvency Act, 1848, the proper and 
indeed the only thing the Judge in the execution proceedings 
can do is to stay the sale therein directed until further order 
for the judgment-debtor has no longer any interest which 
could be sold. Further, if the judgment-debt is included in 
the schedule filed by the insolvent under the Act, the Judge 
in the execution proceedings is bound to stay the sale under 
S. 49 of the Act (255). (Lord Parker.) RaGHUNATH 
Das z/. Sundar Das Khetri. (1914) 4ii a 251 = 

42 C. 72 (80) = 1 Jj. W. 567=16 M.L.T. 353 = 
(1914) M. W. N. 747 = 18 C. W. N. 1058 = 
16 Bom. L. R. 814 = 20 C.L J. 555 = 13 A. L. J 164 = 

24 I. C. 304 = 27 M. L. J. 150. 

further proceedings in execution^Offidal Assignee 

in ivhom property vested — Impleading of-^ilecessity. 

Where, after the attachment of property in execution of a 
decree, the judgment-debtor is adjudicated an insolvent and 
an order is made vesting his property in the Official Assignee 
under the Indian Insolvency Act, 1848, the execution cannot 
proceed until the Official Assignee has been properly brought 
before the Court and an order binding on him has been 
obtained (255). (Lord Parker). RaGHUNaTH DaS - 

Sundar Das Khetri. (1914) 41 i a - 

42 C. 72 (80) = 1 L. W. 667 -16 M. L.' t'363 = 
(1914) M. W.N. 747 = 18 0 . W. N. 1068= 
16 Bom. L.R. 814 = 20 C. L. J. 655 = 13 A L J m = 

24I.C.304 = 27M.L. J.asO. 

Lurther proceedings in execution-^ Order for, made 

loithout impleading assignee in ivhom property vested— 
Effect as against him of. 

The father of the appellants applied to have an order of 
attachment made in execution of a decree obtained against 
him set aside, on the ground that no notice of execution had 
been served upon him and that the decree was barred by the 
law of limitation. That application was dismissed. On apoeal 
by appellant’s father a remand was ordered. He died after 
the remand and before any steps were taken under it The 
decree-holder then took out a summons against the aoDel 
lants to show cauj^ why the original decree should not he 
executed against them as sons and heirs, and, having thus 
revived against them, brought the matter of the remand «« 

for re- hearing. At the re-hearing it was decided that the 
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EXECUTION OF DECREE— 

Insolvency of Judgment-debtor pending proceed- 
ings for — {Coiitii.) 

c'rcier of atl.u liment ought not to be set aside, and that 
order was ahirnied on appeal. 

On ripped preferred aqainst the said order-s, it was con- 
tiMided hy the at)pellants that the proceedings subsequent to 
the remand were ineffective, because the appellant’s father 
was, on tlie precise date of the order of remand, adjudicated 
.in in‘^()!vent, anrl the Insolvent Court, through its ofhcer or- 
the Receiver— was not served and liad no opportunity of 
being present and raising his points in objection to the 
attachment at the re-hearing on remand. 

Their Jandships dismissed the appeal adding a declaration 
that, if the adjudication of the insolvency of the appellant’s 
father had not lieen annulled or the insolvency had not 
otherwise termin .tcd on or before the date of the order made 
on re-hearing after remand, that order would, owing to the 
absence of the Ke,eiver or other representative of the Insol 
vency Court, be inoperative except in so far as it decided 
against any asseiled interests of the appellants, his sons and 
heirs. {Lord Phinimorv.) SRIPAT SlNGH DUGAR v. 

Rat Hahikam Goknka. (1922) 16 L. W. 447 = 

31 M. L. T. fP. C.) 38-26 C. W. N. 739 = 74 LC. 697 = 
4U. P. L. R. (P. C.) 68= A. I. R. 1922 P C. 61 = 

(1922)M. W. N. 671. 

Official Assignee in whom property vested — Notice 

under 0.21, R. 22, of C. P. Code to— Form proper of. 

C. P. Code 1908—0. 21, R 22— EXECUTION PRO- 
CEEDING. (1914) 41 I. A. 251 (255) = 42 C. 72 (81). 

• Ofjicial assignee in ivliom property vested — Notice 

under O. 21, /i\ 23 of C. P. Code to— Sale held without— 
I rregular or Invalid . 

After tlie attachment of property in execution of a decree, 
the judgment-debtor was adjudicated an insolvent, and an 
order \\^as made vesting his property in the Official Assignee 
under the Indian Insolvency Act, 1848. The judgment- 
creditors obtained an order for the issue of, and served the 
Official Assignee with, a notice calling upon him to show 
cause why he should not be substituted in the suit for the 
judgment-debtor. The Official Assignee was not served 
with the noti.e required by S. 248 of C.P. Code of 1882 (the 
code then in for e). nor was he made a party to the proceed- 
ings under S. 32 or S. 372 of that code. On the expiry of 
the time fixed by the notice for cause, the decree-holders, 
without further notice to the Official Assignee, applied for 
and obtained, an order not only substituting him as a party 
in the place of the judgment-debtor but directing the sale of 
the right and interest of the judgment-debtor in the attacli- 
ed property. At the sale the decree-holder himself purchas- 
ed the property after obtaining leave to bid. On a question 
arising between the decree-holder-purchaser and the repre- 
sentative in interest of the Official Assignee as to the vali- 
dity of the sale in favour of the former, held that the saine 
was altogether irregular and inoperative, because (1) the 
property having passed to the Official Assignee, it was wrong 
to allow the sale to proceed at all, (2) no proper steps had 
been taken to bring the Official Assignee before the Court 
and obtain an order binding upon him, and accordingly he 
was not bound by anything which was done, and(3) the judg- 
ment-debtor had at the time of the sale no right, title win- 
lerest which could be sold or vested in a purcha.ser v23o-/;. 

A notice under S. 248 of C. P. Code of 1882 is nectary 
in order that the Court should obtain jurisdiction to sell pro- 
nerty by way of execution as again.st the legal representative 
of a deceased judgment-debtor (257). {Lord Parker.) 

raghunath Das Sundar Das khetri. 

(1914) 41 1. A. 261 = 42 C. 72 (82-3) = 1 L. W. 667 = 
16 M. L. T. 363 = (1914) M. W.N. 747 = 24 I-C- 304 = 
18 0. W. N. 1068 = 16 Bom. L. B. 814= 20 C. L.J;556 

13 A.L. J. 164 = 27 M- L. J. 160. 


EXECUTION OF DECEEE— (CW.) 

Jurisdiction — Mortgage. 

Decree for sale of SiiPCourt in one suit— Supple- 
mental decree of District Court in another suit substituting 
other properties for those mortgaged— Amendment of former 
by latter — Jnrisdicrion to execute supplemental decree. 

On 8-1-1877, the Sub-Court oi B passed a mortgage 
decree under which the property comprised in the mortgage 
was to be sold. Before the sale was effected, it appeared 
that the property included in the mortgage had by a pre- 
vious arrangement passed to other members of the mort- 
gagor’s family, and that in lieu of it the mortgagors had 
received other properties which were not included in the 
mortgage. The mortgagees instituted another suit, also in 
the Sub-Court of /?, for the purpose of bringing within the 
influence of the mortgage the substituted property. That 
suit was called up by the District Judge into his Court, and 
in it a decree was made by the consent of the mortgagors 
on 6-8-1879. It declared that the substituted properties 
were fit to be sold in execution of the decree of 8-1-1877 
and that for the purpose of that auction sale the subsequent 
suit ought to be taken as supplemental to the former suit. 
Then it directed tliat the moitgage in question, and the 
decree of 8-1-1877, should be amended according to the 
aforesaid declaration. Another term of the decree of 
6-8-1879 was that the mortgagors were to have six months 
from the said date for payment of the amount due. 

No payment having been made within the said six 
months, the District Judge, on the application of the mort- 
gagees for execution of the decree of 6 — 8—1879, ordered a 
sale of the properties, and they were sold accordingly. It 
was contended that the decree of 6 — 8 — 1879 was really that 
of the Sub-Judge, and that the District Judge had no power 
to order execution thereof. 

//eld, that, on the broad construction of the decree of 
6 — 8 — 1879, it must be taken to be the decree of the Dist- 
rict Judge, that it affected the whole property mortgaged, 
and that he had jurisdiction to order execution (11). 

Even construing the language of the decree of 6 — 8—1879 
strictly, the better construction is that it was intended to be 
the decree of the District Judge. In point of procedure it 
was more proper to make it the decree of the District Judge 
than the decree of the Sub-Judge, If therefore it was 
desired that the Sub-Judge should execute the decree, there 
should have been an order made by the District Judge 
ordering the Sub-Judge to carry the decree into execution. 
The District Judge carried his own decree into execution, 
and the decree, which he carried into execution, drew up 
into itself the decree of the court below, and that it wa.s in 
effect a decree for a sale of the whole of the property which 
the new suit approved to be the proi^erty affected by the 
mortgage (11). {Sir Arthur //ohhousef) BiSHENMUN 

SiNGri V . Land Mortgage Bank of India. 

(1884) 12 I.A. 7=11 C. 244 = 4Sar.688. 

Limitation. 


of — Court’s duty to take notice of, even in 

.sence of plea. .SVc C. P. CODE OF 1908 -S. 11— CASES 

nider— Execution proceeding— Order errone- 
IN, etc. (1881) 8 I.A. 123(131-2) = 

’ A M CH /CA 


^/y'ar of — Decision on-^What amounts to. 

On an application made by a decree holder to a court 
having jurisdiction to execute the decree for the attachment 
of the properties of the judgment-debtor in execution, that 
court has jurisdiction to determine whether the decree was 
barred, and when it makes an order that an attachment 
should issue, it, whether right or wrong, must be considered 
to have determined that . the decree was not barred 
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EXECUTION OF DECREE— (C<7«/,/.) 

Limitation— 

(131-2). {Sir Barnes PeocockJ) MUNGUI. PERSHAI) 

Dichit v. Grija Kant Lahiri Chowdhry. 

(1881) 8 I.A. 123-8 C. 61 (59 60) = 11 C.L.R. 113 = 

4 Sar. 248. 

Sec a/so EXECUTION OF DECREE— ATT ACHMEN'l' 

IN— Sale pursuant to— Application for. 

(1881) 8 I.A. 165 U69-70) = 8 C- 28 (30-1). 

Par of — Saving from — Duty as regards — Assign- 
ment of decree — Agreement for — Duty after, and before 
transfer by assignment in writing. See DECREE— KEEPING 
ALIVE OF. (1916) 43 I.A. 108 (112) = 43 0. 990 (1000). 

Law of, applicable — Suit in which decree was passed 

— Law applicable to— Applicability of. See LIMITATION 

ACT OF 1871 — Applicability — Decree in suit etc. 

(1881) 8 I.A. 123 (133-4) -8 C. 51(61). 

P/ea by ludgment-debtor of — Maintainability — 

Estoppel — Attachment in execution after notice to iudgment- 
debtor- — Sale pursuant to — Stay of, at his instance and with 
consent of decree-holder^ 


On an application for execution, an order for attachment 
was made by the executing court on the 8th of October, 
1874, after notice served on the judgment-debtor to show 
cause why the decree should not be executed against him. In 
pursuance of the attachment a sale proclamation was issued. 
The judgment-debtor not only did not appeal against the 
order for the attachment, but he presented a petition, by 
which he prayed that the .sale under the attachment might 
be stayed for three months, and the execution case struck off 
for the pre.sent, with the attachment remaining in force. 
Upon that petition being presented, the creditor agreed to 
have the execution stayed in accordance with the petition 
“the attachment on the property attached continuing”. 

Held that, in the face of the order of the 8th of October, 
1874, and the subsequent proceedings, it was not open to 
the judgment-debtor to contend that the decree was barred 
on the 8th of October, 1874 (132). {Sir Parnes Peacock.) 

Mungul Pershad Dichit V. Grija Kant Lahiri 
Chowdhry. (1881) 8 I. A. 123 = 8 C. 61 (60) = 

IIC.L.B. 113 = 4 Sar. 248. 

Plea by judgment debtor of - — Maintainability — 
Estoppel — Execution sale — Postponement of — Application 
by judgment-debtor for — Effect. 


A petition by a judgment-debtor for the postponement ol 
a sale in execution of a decree against him is not an inten- 
tional causing, or permitting the decree-holder to believt 
that he (the judgment-debtor) admits that the decree can 
be legally executed against him and occasions no estoppel 
under S. Il5 of the Evidence Act. The judgmeni-debtoi 
can, notwithstanding his having filed such petition, maintain 
that execution of the decree is barred by limitation (128), 
{Sir Richard Couch.) MlNA KONWARI v . JUGGUl 

Setani. (1883) 10 I. A 119 = 10 C. 196 (206) = 

13 C. L. R. 386 = 4 Sar. 454 

Plea by judgment-debtor of — Maintainability — As- 
signment of decree — Order prior recognising, and allowing 
assignee to execute decree. See C. P. CODE OF 1908— S. IJ 

—Cases under— Execution Proceedings— Limita 

(1920) 48 I. A. 46 = 40 M.L.J. 197 
^ Mesne profits to be realised in, 

— — -Bond for payment of amount out of— Profits noi 
realisable in execution or otherwi.se — Enforceability of bone 
in case of— Compromise by obligor giving up claim to sue! 
profits in case of— Effect. See BOND— MeSNE PrOfiI'S 
ETC. (1894) 221. A. 68 (,74) = 22 C. 434 (443) 

Piecemeal execution— Permissibility. 

Joint decree in favour of several persons — Purchast 
by defendant of interest of one or some of in — Execution ir 
part by the other or others. See C, P, CODE OF 1908— 


EXECUTION OF DECREE— (C^7«/</.) 

Piecemeal execution— Permissibility— 

o. 21, K. 15— Decree and C. p. Code of 1908—0. 21 
K. If:— JOINT DECREE. (1882) 10 I. A. 4=9 C. 482] 

Possession — Decree granting immediate, of some 

items and possession of other items after ascertainment 
thereof — Execution as regards former before ascertainment 
of latter. See PRIVY COUNCIL— APPEAL— DECREE IN 
— EXECUTABILITY OF— POSSESSION. 

(1870) 13 M. I. A. 490 (496). 

Possession— Decree granting immediate, of some 
items and possession of other items after ascertain- 
ment thereof. 

^Execution as regards former before ascertainment 

of latter — Right of. See PRIVY COUNCIL — APPEAL — 

Decree in— Executability— Possession. 

(1870) 13 M. I. A. 490 (496). 
Right to apply for. 

^ Assignee of decree — Right of, after agreement to 

assign and before transfer by assignment in writing. Sec 
C.P. CODE OF 1908 — O, 21, R. 16 — ASSIGNMENT OF DEC- 
REE-AGREEMENT FOR. (1916) 43 I. A. 108 (112) = 

43 C. 990 (1000). 

Pei son not party to decree but interested in same— 

Right of. See COMPROMISE— SUIT— COMPROMISE BY 
PLAINTIFF OF. (1849) 4 M. I. A. 452. 

Transmission of decree for. 

C. P. CODE OF 190S, (1) S. 39, (2) SS. 39, 41, 

oO. (3) Ss. 39, 50, (4) O. 21, R. 6, AND (5) O. 21, R. 8. 

EXECUTION PROCEEDING. 

[See also (1) EXECUTION APPLICATION AND (2) EXE- 
CUTION OK DECREE.] 

Abandonment of. 

See Execution Application — Striking off 

OK. 

Decree— construction of— Final order as to. 

Binding nature of. SeeC. P, CODE OF 1908— S. 11 

— Cases under— Execution Proceedings — Decree. 

(1884) 11 1 A. 181 = 7 A. 102. 
Decree under execution— Binding nature of. 

See Executing Court — Decree — Validity of. 
Judgment under execution— Binding nature of. 

SeeC.V. CODE OF 1908— S. 1 1— CASES UNDER— 

Suit— Judgment final in. (1883) 11 1 . a. 37 ( 41 ) = 

6 a. 269 (274). 

Limitation. 

— — See Execution of decree — Limitation. 

Order in— Appeal from. 

-Right of. Sec C. P. CODE OF 1908— S. 47— EXECU- 
TION Proceeding— Order in— appeal from. 

Res Judicata. 

Rule of— Applicability. See C. P. CODE OF 1908— 

S. 11— Cases under— Execution Proceedings, 

Separate suit — Remedy appropriate 
C. P. CODE OF 1908 (1) S. 47— EXECU- 
TION Proceeding— Separate SUIT AND (2) S. 144. 

Decree — Dependent decree— Money paid under— 

Recovery of, on supersession of decree. See DECREE— 

Money paid under— Recovery of — Right of 

Mode of. 

Ijmali Mahal — Share in — Po.ssession of — Decree for 

—Partition of mahal prior to — Recovery of substituted 
share allotted at— Mode of. See DECREE— IJMALl MaHaL 

(1922) 49 I. A. 139 = IP. 378! 
Interest — Future interest — Decree silent as to— Re- 
covery of. See Mesne Profits— Future profits— 
DECREE SILENT AS TO. (1876) 2 I. A. 219 (228), 
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EXECUTION PE0CEEDING-(C.7«/,A) 

Separate suit— Remedy appropriate — (cVwA/.) 

-TiUcrest not awarded by decree — Recovery of. See 

iN'iKRr.si'—DiiCREE— I nterest not awarded by— 
Kecovekv ok. (1878) 5 I. A. 78 (85) = 3C. 602 (609). 

— —Mesne Profits — Future profits — Decree silent as to — 
Recovery. MESNE PROFITS — FUTURE PROFnS. 

(1875)2 1. A. 219 (228). 

Mesne Profits not awarded by decree — Recovery of. 

See Mesne Profits— Decree — Profits not award- 
ed BY. 

Mesne Profits on setting aside of Execution sale — 

Recovery hy judgment-debtor of — Mode of — Decree holder 
purchaser. (1909) 36 I. A. 197 = 31 A. 561. 

Setting aside of, on technical grounds. 

Propriety — Execution substantially right. 

In execution proceedings, the Court will look at the sub- 
stance of the transaction and will not be disposed to set 
aside an execution upon mere technical grounds when the 
C^ourt finds that the execution is substantially right (237-8). 
{Sir Robert P. Collier.) IJiSSESSUR LaEL SaHOO v. 

Maharajah i.uchmessur Singh. (1879) 6 I. A. 233 = 
5 C. L. R. 477-4 Sar. 76 = 3 Suth. 686=Bald. 331. 

Striking off of. 

Effect. A'tv Execution Application— Strik- 
ing OFF of. 

EXECUTION SALE. 

Administration suit— Execution sale pending. 
Agreement of several not to bid at. 
Aitachmeet—Schedule to. 

Benami or not. 

BENGAL Landlord and Tenant Procedure Act 
VIII of 1869— Sale under special procedure 

UNDER. 

Certificate of Sale. 

Charge— Property subject to— Sale of. 
CONDITIONS OF— Addition to, subsequent to 

SALE. 

Conduct of. 

P)£BX— Sale of— Certified purch.\ser at— Suit 
for recovery of debt by. 

Fraud in obtaining— Auction purchaser- 
fraud of— Evidence of. 

Insolvency of Judgment-debtor pending pro- 
ceedings for execution. 

Insolvency of judgment-debtor prior to, and 
after aitachment in execution— Stay of 

SALE IN CASE OF. 

Interest passing under. 

Irregularity or nullity. 

Land outside jurisdiction— Sale of. 

Landed property— Sale of— price realised by. 
legal representative. 

Lunatic— Manager of estate of — Decree held 
BY— Sale in execution of— Purchaser by 
Manager himselk at— Validity. 

Minor. 

Mortgage. 

nullity or irregularity. 

objections to— Speedy and cheap disposal of. 
officer conducting. 

Persons not parties to proceedings or not 
properly represented on record— Sale of 

property of. 

PRICE OF — Enhancement of— Employment of 
agents merely for purposes of. 

Private sale. 

Property passing under. 




EXECUTION SALE— 

Property sold under prior execution sale 
which had been confirmed— Sale of. 
Puffing— Real bidding. 

Purchase at— Fraud on the public. 

Purchaser at. 

Revenue SALE— Purchasers at. 

Sacrifice of property involved in. 

Sale proclamation. 

Seiting aside of. 

Stay of. 

Time fixed for. 

Validity of. 

Wrongful aitachment and — Money paid to 
AVERT — Recovery of. 

Wrong property— Attachment and order for 
SALE of. 


Administration suit— Execution sale pending. 

Sale held in due course of administration in adminis- 
tration suit— Priority. See ADMINISTRATION— SUIT FOR 

—Sale held in due course of etc. 

(1904) 32 I.A. 1 (16) = 32 C. 198 (218). 


Agreement of several not to bid at 

Offence if an. See AUCTION SALE— AGREEMENT 

OF SEVERAL, ETC. (1860) 6 M.I.A. 109 (133). 


Attachment— Schedule to. 

Misdescription of property in- -Validity of sale tn 

ease of — Calcutta Gazette — Advertisement in^^orrect des' 


cription ifi— Effect. 

Where in execution of a simple money decree, an appli- 
cation was made for the attachment and sale of property 
decribed in the Schedule as a 6 annas share in certain pro- 
perty mortgaged to A and the said property was sold by 
public auction, held that the Court had no power to grant 
a sale certificate which stated that the property sold and 
purchased was a 6 annas share not included in the mortgage 
of A B i.e.^ another and different property from that which 
was, in fact, sold and purchased; that documents in other 
judicial proceedings tending to show that a mistake had 
been made in drawing up the Schedule and that the pro- 
perty intended to be inserted therein was the unincuin- 
bered 6 annas were irrelevant, it being impossible to attri- 
bute to the public to whom the attached property was 
offered in sale a knowledge of proceedings in other suits 
which might have led them to suspect that an error had 
been made; and that the fact that an advertisement in the 
Calcutta Gazette, though purporting to be a description of 
the attached property, differed from the description in the 
Schedule representing that the property to be sold was free 
from the mortgage was not a sufficient ground for holding 
that the property sold was what was described in the 
Gazette and not in the Schedule though it might be an ir- 
regularity requiring the assistance of the Court to cure if 
the sale were regular in other respects. {Lord Moulton.) 
THAKUR BARMHA V. JiBAN RAM MARWARI. 

(1913 ) 41 I.A. 38 = 41 C. 690 =16 Bom. L.B. 166= 
21 1.0.936 = 18 C.W.N. 313 = (1914; M.W.N. 118 = 
15M.L.T. 137 = 19 C.L.J. 161 = 12 A.L.J. 166- 

26 ^.L.J . 69. 


Property existing and accurately described in— Sale 

-Certificate of sale in respect of different property in 
e of— Grant of — Jurisdiction. See EXECUTION SALE 
.rtificateof Sale— property existing and ac- 
RATELY described, ETC. (1913) 

Property fully identified in — Misdescription tn 


te respects of— Irregularity. , . , * at 

Y property fully identified in the ^^chedule to the at 

hment may be in some respects ’ larity, 

Kiescription may be disregarded as mere irregularity. 
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EXECUTION SALE—{Co/Ud.) 

Attacliiueiit — Schedule to — {Contd?) 

{Lord Moulton!) THAKUR BaRMHA v, JiUAN Ram 

Marwari. (1913) 41 1.A. 38^=410. 690 = 

16 Bom. L.B*. 156 = 21 I.C. 936 = 18 C.W.N. 313 = 

- (1914) M.W.N. 118 -= 15 M.L.T. 137 = 
19 C.L.J. 161 = 12 A.L.J. 156-26 M.L.J. 89. 

Benami or not. 

AVt- Rename — Execution sale. 

Bengal Landlord and Tenant Procedure Act VIII 
of 1869 — Sale under special procedure under. 

Purchaser at — Purchaser at e.xecution sale — Rights 

of — I^istinction. A’tv BENGAL ACTS — LANDLORD AND 

TENANT Procedure act Vlll of 1869. 

(1) 8s. 59, 60, 66. a878) 6 I.A. 47 (52-4). 

(2) S. 64. (1903) 30 I, A. 81 (87) = 30 C. 550. 

Certificate of sale. 


Area and Roiiiularies of property given in — Conflict 

l>et\veen— Which prevail. See DEED— AREA — BOUNDARY. 

(1869) 13 M. I. A. 181 (200 1). 


Construction of — Other clocuo^ents — Reference to 


Pernussihility. A'tV CIVIL PROCEDURE CODE OE 1908 — 
o. 21, R.94 — CERTiEICA'l'E OF SAI.E — CONSTRUC'I ION 
OE. (1921) 48 I. A. 155 (161)- 44 M. 483 (488 9). 


Construction of — Satisfaction of claim — Construe' 

tion Icadi/tif to — Adoption ofy in doubtful cast\ 

In a doubtful case, tliat interpretation of a deed should 
prevail which may best effect a satisfaction of a claim which 
cannot otlierwise be fully satisfied. 

The de.scriplion of the northern boundary given in a sale 
certificate was susceptible of being applied to two kinds of 
lands, and the question was which of the two kinds was to 
be taken as the true northern boundary. The description 
of the northern boundary was “ the lands of A”'. That 
description meant strictly sole (separate) not ijmali lands. 
As an imperfect description, it might be applied. The 
holding sold was found to extend beyond the ijmali lands 
to the sole owned lands. Held tl)at, as the whole surplus 
was inadequate 10 suj)ply the whole quantity purchased, 
there was no ground for narrowing the construction (201). 
{Sir James Colvilc!) RaM C’HUNDER DUTT Z'. CHUN- 
DER COOM,\R MUNDUL. (1869) 13 M. I. A. 181 = 


2 Sar. 507. 

Cure ljy,*of irregularities in .sale. AVc CIVIL PROCE- 
DURE CODE OE 1908 — (). 21, R. 94 — Certificate OE 
SALE— Cure OE. etc. (1882) 9 I. A. 182 (196) = 

5 A. 142 (157). 


Mortgage decree — Sale in execution of ^Certificate 

of sale in case of-^Property passing nnder^^Restf iction of^ 
by reference to mortgagi,^Permissibility. 

Where a certificate of sale issued to the purcha-^er at a 
sale lield in execution of a mortgage decree clearly and 
unambiguously includes certain property, the language of 
the certificate cannot lx; explained and limited by reference 
back to the mortgage itself. The property in question will 
pass to the purchaser, though it was not included in the 
moitgage. {Lord Bnekmastcr.) RaMABHADRA NaiDOO 

r. Kadiriyasami Naicker. (1921) 48 I. A. 155 = 

44M. 483 (488) = (1921) M. W.N. 374- 
14 L. W. 126 = 30 M. L. T. 34=24 Bern. L. B. 692 = 

A.I.E. 1922 P. C. 252 = 63 I. C. 708. 
— -Nature of — Statutory evidence of transfer. See 
CLP. Code OF 1908 — O. 21, R. 94 — C:eRTIEICATE OF SALE 
—Nature of. (1872) 14 M. I. A. 496(623). 

L^^op^f'ty existing and accurately described in Sche^ 
dule to which attachment refers— Sale of— Certificate of 
sale tn respect of different property— Grant of— Validity. 

Where existing property accurately descriljed in the 
Schedule to which the attachment refers is sold, the case is 



EXECUTION SALE— (6V«AA) 

Certificate of sale— (Cr^/z/r/.) 

not one of misdescription but of identity. In such case it 
is beyond the powers of the court to make an order grant- 
ing a sale certificate which states that another and a diffe- 
rent property has been purchased at the judicial sale. In 
other words the attachment cannot be converted into an 
authority to sell another and a different property. {Lord 
Moulton.) THAKUR BARMHA V, JiBAN RAM MARWARI. 

(1913) 41 I. A. 38 = 41 C. 690 = 16 Bom. L. R. 156 = 
21 1. C. 936 = 18 C. W. N. 313 = (1914) M. W. N. 118 = 
15 M. L. T. 137-19 C. L. J. 161-12 A. L. J. 165- 

26 M. L. J. 89. 

Right, title and interest of jnd gment debior — Des- 
cription of property sold as — Effect. 

The Civil Procedure Code of 1859 required that property 
sold in execution .should be described as the right, title, and 
interest of the judgment-debtor, and the presence of these 
words in the sale certificate is consistent with the sale of 
every interest which the judgment-debtor miglit have sold. 
{Sir Audrno Seoble.) ABDUL AZI/ KHAN r-. APBAVA- 
SAMi Naicker. (1903) 31 I.A. 1-27M. 131(141) = 

6 Bom. L. R. 7= 8 C. W. N. 186= 8 Sar. 568. 

See also the following cases under. Hindu Law — 

JoiN'i Famii.v—F.^ther— Decree against— Sale in 
EXECUTION OE— Interest passing under. 

1 1) (1877) 4 I. A. 247 (251) - 3 C. 198 (204 6). 

(2) (1888) 16 I. A. 1 (5)- 12 M. 142. 

(3) (1889) 171. A. 11 (16) 17 C. 584 (589 90). 

(4) (1916) 44 I. A. 1 = 44 C. 524. 

& (5) ( 1917) 34 M. L. J. 97 (101-2). 

-.Xr.d the following cases under HINDU LAW — 

Widow- DE c.-REK AGAiNS'i— S ale in execution oe 

— IN'I EKEST PASSING UNDER. 

(1) (1876) 2 I A. 275 (280 1). 

& (2) (1884) 11 I. A. 66 (72-4,-10 C 985. 
Charge— Property subject to— Sale of. 

— — “ J'ayment of charge by purcliaser — Sale subsequently 
set aside — Subrogation to charge-holder’s riglus — Ihn- 
cluuer’s right of. See SUBROGATION — C'HARGE. 

(1922) 49 I. A. 351 (356)- 2 Pat. 10(17). 
Conditions of— Addition to, subsequent to sale. 

Validity. AUCTION SALE— Co.N DITIONS OE. 

(1869) 13 W: R. 4(P. C.) 
Conduct of. 

Eormalities for — Non-complianee ivith — Purchaser 

if affected by. 

There could be no safety, except by the Statute of Limi- 
tations, for any man’s title, w here a judicial sale had taken 
place, if he were bound to satisfy himself of the decree- 
holder’s compliance with every one of the many formalities 
prescribed by law for the conduct of it (338). {Sir John 
Coleridge.) RAJAH MUHESH NARAIN SinGH v. KiSHA- 
NUND MISR. (1862) 9 M. I. A. 324 = 5 W. R. 7 = 
Marsh. 592 - 2 I. J. 51 - 1 Suth. 488 = 1 Sar. 862. 

.sVf also Execution Sale — Purchaser at 

(1) Decree and order eor sale & (2) Stranger 

INNOCEN'I* PURCHASER. 

Responsibility of decree-holder for — England and 

India — Distinction. 

L^ntler the English system the decree-liolder has the con- 
duct of the sale. The Code of Civil Procedure, on the other 
hand, throws on the Court the whole responsibility of con- 
dui ting the sale. {Lord I/obhouse.) MaHOMED MehRA 
ROWTHER v. SaVV.ASI VljAYA RaGHUNADHA GOPAI AR 

(1899) 27 I A. 17 ^28) = 23 M. 227 (237-8) = 

4 C. W. N. 228 = 2 Bom. L. R. 640 = 7 Sar. 661 = 

—-In India a judicial sale is conducted, not by the cre- 
ditor who seeks payment, but by the Court itself (224). 
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Conduct of— (CV;//f/.) 

{Lord Hobhousc.) MALKAKJUN J'. NakamaKI. 

(1900) 27 1. A. 216 -25 B 337 (346) - 5 C. W. N. 10 - 
2 Bom. L. R. 927=7 Sar. 739= 10 M. L. J. 368. 

Delit— Sale of— Certified purchaser at— Suit for 

recovery of debt by. 

— Kenanii title of third person— Plea. by debtor of — 

Maintainability, C. P. CODE OF 1908, () 21 R 79 
(3)— Debt (1872) 14 M. I. A. 496 (626). 

Fraud in obtaining -Auction purchaser— Fraud of— 

Evidence of. 


J ud -dcbtoy' s picader''s misrepresentation if. 

Appellant was the purchaser of the properties of C at a 
sale held in execution of a decree obtained against him (C) 
by y\ The respondent was another creditor of C who had 
also obtained a decree against C and had taken out execu- 
tion. lie (the respondent) sued the appellant, C\ and T for 
a declaration that the purchase by the appellant was invalid 
on the ground that it was Ijrought alxjut by the 
fraud of the defendants, that the decree obtained by T was 
false and was ol)tained by collusion with L ; that there was 
similar fraud in relation to the attachment and tlie sale pro- 
clamation, and tliat the appellant was merely a benamidar 
for C. These rharges of fraud were found against, and all 
that remained of respondent’s case was that of fraud and 
misrepresentation by the judgment-delAor’s pleader that he 
was going to apply for an adjournment of the sale and the 
consecpient omission of the respondent to be present and bid 
at the sale. 


///Vt/,tliat there was no fraud, aiul that, even if the alleg- 
ed misrepresentation of the judgment-debtor’s pleader was 
true, the auction purchaser was not responsible for the same. 
{Lord Kobson.) HISHUN CHAND IJaCHHAOT v. BIJOY 

Singh dudhuria. (1911) 16 0. W. N. 648 = 

8 A. L. J. 587 = 13 C. L. J. 688 = 13 Bom. L. B 440 = 

11 I. 0.399 = (1911) 2 M. W. N 418 - 
10 M. L. T. 336 = 21 M. L. J. 352. 


lusolvency of judgment-debtor pending proceedings 

for execution. 


Sale in case of— For cases under head of. Si'c Kxi> 

CUTION OF DECREE — INSOLVENCY OF JUDGMENT- 
DEBTOR, ETC. 

Insolvency of judgment debtor prior to. and after 
attachment in execution — Stay of sale in case of. 

“Power and duty of executing Court. Sec P^XECU- 

TioN OF DECREE— Insolvency of Judgment-debtor 

PENDING proceedings FOR — AITACHMEN'T IN EXECU- 
TION. ( 1914) 41 I A. 251 (255) = 42 C. 72 (80) 

Interest passing under. 

Sec Execution sale— Property passing un- 
der. 

Irregularity or nullity. 

See Execution sale, (i) Setting aside oe 

AND (2) VAI IDITY oe. 

Land outside jurisdiction— Sale of. 

Validity. AVv EXECUTING COURT- LAND OUTSIDE 

jurisdiction. 

Where objectioii was taken to the validity of an 

execution sale on the ground that the court which issued the 
execution under which the sale took place, had no jurisdic- 
tion to issue it, inasmuch as the district in which the pro- 
perty sold was situated was divided between the Court which 
issued the execution and another Court, and the properly 
sold, or a great portion of it, was situated not within the 
jurisdiction of the former Court, but within that of the 
latter, their Lordships wished it to be understood (though it 
was not necessary for them to decide the question) that they 
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Land outside jurisdiction— Sale of~~{Con(d.) 

threw no doubt whatever upon the decision of the High 
Court by which it was held that the former Court had juris- 
diction to issue the execution. {Sir Barnet Peacock.) KaM 

Chunder Bysack v. Dinonath Surma Sirkar. 

(1879) 3 Suth. 669 = Bald. 290(291, 296) = 

6 C. L. B. 470. 

Lauded property— Sale of— Price realised by. 

Afdoriously low. 

It is notorious that landed property when sold under an 
execution, rarely, if ever, realises its full value (473). {Sir 
James IV. Colvilc.) LALLA BUNSEEDHUR v. KOONWUR 

Bindeseree Durr Singh, (1866) 10 M. I. A. 464= 

2 Suth- 39 = 2 Sar. 167. 
Legal representative. 

Death of tndgment debtor pendin^r cjcecntion proceed- 
ings and aftcp\ partial execution of decree — PVrong legal 
representatrae of hts — Execution coniinned against — Sale in 
— Validity of. 

On the death of A', after the execution in part against 
him of a decree obtained against him and fC, an application 
for execution was filed giving the name of the person 
against w*hom the execution was sought as “the estate of the 
deceased NJ and the names of the parties as, first, A’, 
deceased, by his heir, A’, and, secondly, W. The application 
prayed for the .sale of the immoveable property of A'' for the 
realization of the balance of the decree amount. Notices 
were served on R and IV. R was the nephew of /V, bntwas 
not his heir. eV's real heirs were his two daughters. R 
contended that he w'as not the heir of A, but the Court over- 
ruled his objection, decided that he was the right person, 
proceeded with the execution, and sold A’V property. 

I/eld, that the sale was not a nullity but was only irregu- 
lar, and was I)inding on the real heirs of yV, unless and until 
set aside in due course of law. 

A decree had been made, and partially executed against A', 
and his estate was liable to make good the balance. To 
enforce that liability was within the jurisdiction of the Court. 
It was also within its jurisdiction to receive an application 
for execution against the legal repre'^entative of A^ If there 
had been a dispute who was the heir of yV, or whether his 
property had or had not devolved upon the heir, it was for 
the Court to determine such matters for the purpose of the 
execution. That jurisdiction was not lost by reason of the 
fact that the Court erroneously decided that A was the right 
person and so proceeded with the execution. Acting in its 
duty to make the estate of A available for the payment of 
his debt, the Court served with notice a person wno did not 
legally represent the estate, and on objection decided that he 
did represent it. To treat such an error as destroying the 
jurisdiction of the Court is calculated to introduce great con- 
fusion into the administration of the law (224-5). {Lord 
Hobhottse.) MaLKARJUN NARAHAKI. 

(1900)27 LA. 216 = 26 B. 337 (346-7) = 5 C.WN. 10 = 

2 Bom. L. R. 927 = 7 Sar. 739 = 10 M. L. J. 368. 

l/indn joint fafnily — Debtor deceased mc/nber of-- 

Minor representatives of— Omission to implead — Validity 
of sale of deceased^ s estate in case of. 

The Indian Courts have properly exercised a wide discre- 
tion in allowing the estate of a deceased debtor to l)e lepre- 
.‘rented by one member of the family, and in refusing to dis- 
turb judicial sales on the mere ground that some members 
of the family, who were minors, were not made parties to 
the proceedings, if it appears that there was a debt justly 
due fiom the deceased, and no prejudice is shown to the 
absent minors. Hut there are usually cases where the ptr- 
son named as defendant is de facto, manager of a Hindu 
family property, or has the assets out of which the decree is 
to be satisfied under his control (33). {Lord Davey.) KHIA 
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EXECUTION SALE— 

Legal representative— 

KAJMALZ'. DaiM. (1904)321. A. 23=32 0. 296(314) = 
9 C. W. N. 201 = 2 A. L. J. 71 = 7 Bom. L. R. 1 = 

1 C. L. J. 684=8 Sar. 734. 

Jurisdiction to seJl property in execution against 

judgment-debtor’s— Notice under O. 21, R. 23 of C.P.Code 
—Service of — Condition precedent. See EXECUTION PRO- 
CEEDING-INSOLVENCY OF ETC. 

(1914) 41 1. A. 261 (267) = 42 C. 72 (82-3). 

-Mortgage — Suit to enforce — Mortgagor dead before 

suit— Suit filed against a minor, who was an heir of his. but 
not his legal representative, represented by a person who 
was not in law or in fact his guardian — Validity of decree 
in suit and of sale in execution thereof in such a case. See 

Execution SALE— Mortgage— Decree ON foot of 
— Sale in execution of— Mortgagor dead before 
SUIT. (1904)32 1. A. 23(35-6) = 32C. 296 (314-5). 

Mortgage suit— Death of one of mortgagors (party 

defendant) pending — One of his legal representatives not 
impleaded In suit — Decree in suit and sale in execution there- 
of if binding on estate of deceased. See EXECUTION SALE 

—Mortgage— Decree on foot of— Sale in execu- 
tion of— Legal Representatives of a deceased 
etc. (1904) 321. A. 23 (34) = 32C. 296 (313). 

Lunatic -Manager of estate of— Decree held by— 
Sale in execution of— Purchase by Manager 

himself at— Validity, 

Seenrity for sale proceeds required from him as eon- 

dilton precedent to aetual delivery of possession — Failure 
to furnish — Effect 

A/, the Manager of the estate of her hu.'band — a Lunatic 
— (of which the appellant was at the time of the appeal 
Manager) obtained a decree in execution of which certain 
lands Ixilonging to the judgment-debtor were sold and pur- 
chased by Af. The executing Court required A/, to give 
security for the proceeds of the sale before it would allow 
actual possession to be given to lier. Several months elaps- 
ed Ixifore she found security, and meanwhile the defend- 
ants obtained attachment and sale of the same lands under 
a judgment obtained by them against the same debtor ; and 
the lands were sold in execution of their decree, and pur- 
chased by themselves, and possession afterwards given to 
them. A/, then brought the suit out of which the appeal 
arose against the defendants-respondents, asserting her title 
under the first judgment sale. The Zillah Judge held that A/ 
having failed to give security, the sale to her became null. 

//eld, that that ground was clearly untenable (536). 

The security was ordered for the protection of the lunatic 
plaintiff against misappropriation by his manager. It W’as 
not a pro*:eeding affecting the judgment-debtor, and was 
entirely collateral to the course of the suit between the judg- 
ment-creditor and judgment-debtor. The omission to give 
this security could not in any way affect the title which had 
vested in the plaintiff by the previous sale. This decision 
of the Zillah Judge had the effect of causing the omission 
J^^nalic’s manager to do an act intended to secure 
the fruits of his judgment to him, to operate so as to deprive 
him altogether of them, and hand them over to the second 
judgment-creditor It is much to lx; lamented that such a 
misconception should have taken place (536). {Sir A/otu 
tiigne E . Smith .) SaRADA PROSAUD MULLICK z/. LUCH- 
MEEPUT Singh Doogur. (1872) 14 M. I. A. 529 = 

3 Sar. 77 = 17 W. R. 289 = 10 B.L.R. 214 = 2 Suth. 660 

Minor. 

Decree and execution sale against — Suit for declara- 
tion of invalidity of Maintainability — Guardian ad litem 

c^ly appointed— Non-representation by— Suit based on. See 
HINDU Law — Minor — decree and execution 
SALE AGAINSr. (1909) 36 I. A. 168 (176) = 

31 A. 672 (682). 


EXECUTION SALE— (6V/;/./.) 

Minor — {Cmtd.) 

Guardian of estate of— Decree held by— Sale in exe- 
cution of— Purchase by guardian himself at — Validity 

Security for sale proceeds required from him as condition 
precedent to actual delivery of possession — Failure to fur- 
nish— Effect. See Execution sale— i.unatic. 

(1872) 14 M. I. A. 629 (636.) 

■ /Representation proper of—Ahsenee of^Decree in case 

of — Sale in execution of — Validity. 

N executed a mortgage and then died. After his death a 
suit was instituted to enforce the mortgage against A, des- 
cribed as a “minor aged about fourteen years, legal repre- 
sentative of deceased, by his guardian, his uncle /dF B. 
was not in any legal sense or in fact the guardian of A, 
nor was he ever appointed his guardian ad litem. A decree 
was passed in the suit, and the share of N was sold in exe- 
cution thereof. 

//eld, that A was not properly represented in the suit, 
the decree therein was not binding on him, and that the sale 
in execution thereof was not valid to pass even his share in 
his father’s estate (36). 

In the opinion of their Lordships the objection to the 
want of proper representation of A is not a mere question 
of form, but one of substance (36). i/.ord /)avey.) KHIA- 
RAJMALr'. Daim. (1904) 32 lA. 23 = 32 C. 296 (314 6) = 

9 C. W. N. 201=2 A. L. J. 71 = 7 Bom. L. R. 1 = 

1 C. L. J. 584 = 8 Sar. 734. 

Mortgage. 

•Decree on foot of — Earlier decree superseded hy latei 


one to same eff cct /ixeeution J^etition and attachment under 

earlier decree—Sale pursuant to, after date of later decree 

V alidity — I'rejudicc — Absence of. 

A decree for sale was passed on 15 — 4 — 1886 against a 
Hindu father and his two minor sons, notwithstanding the 
objection of the father that he was not their guardian, and 
that a guaidian ad litem not been apixjintecl for the 
minors. The decree directed the recovery of the suit amount 
from the father personally and by sale of the mortgaged 
property. That decree was, however, set aside against the 
minors on 28—9—1886 on the application of their maternal 
uncle. A fresh decree was passed on 15—11—1886, which 
though it superseded the decree of 15—4 — 1886, was to the 
same effect as that decree. 

On 16—8— 1886 the mortgagee applied for execution of 
the decree of 15— 4 — 1886 by attachment and sale of the 
mortgaged property. In that application the court caused on 
24 — 1 — 1887 a proclamation of the intended sale, and in 
pursuance thereof the right, title and interest of all the 
defendants in the mortgaged property was sold and was 
purchased by the mortgagee himself. The certificate of sale 
showed that the right, title, and interest in the property of 
all the defendants to the suit were sold to the mortgagee. 

//eld, that the sale was and was known to all the parties to 
be, in execution of the decree of 15 — 11 — 1886, though the 

application for execution was of the decree of 15—4 J886, 

and the attachment was made under that decree (59). {Sil- 
John Edge.) GaNAPATHI MuDALIAK v, KRISHNAMA- 
CHARIAR. (1917) 45 I.A. 54-41 M. 403 (409-10) = 

8 L. W. 427 = 22 C. W. N. 653=20 Bom. L.R. 580 = 

23M. L T. 198 -27C.L J, 367 = (1918)M.W.N. 310 = 

16 A. L. J. 363 = 4 Pat. L. W. 310 = 44 I. C. 866 = 

34 M. L. J. 463. 

Decree on foot of — Sale in execution — Exonerated 

defendants — /nterests of,if pass under sale—Their names 
not actually removed from record. 

S and /< , along with others, executed a usufructuary 
mortgage, and then died. After their death a .suit was 
brought to enforce the mortgage against the surviving mort 
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Mortgage— 

gagors and the sons of .S’ and A’, each having left one son. 
Pending the suit a petition was put in praying that the 
points in issue in the suit should be referred for final dis- 
posal to the arbitration of a named person. The petition 
was not signed by the sons of .S' and A", and appended to it 
was a postscript signed by the remaining parties praying that 1 
the names of the sons of .S’ and A" might be struck off from 
the suit. An order for reference was then made, the arbi- 
trator made an award, a decree was passed in accordance 
with the award and in execution thereof the mortgaged pro- 
perty was sold. On a question arising whether the shares 
of the sons of .S’ and A' in the mortgaged property passed by 
the sale, /ic/d that they did not (36). 

The sons of S and A' never signed the agreement for 
reference, and the Court was asked to strike their names 
out of the record. They were not, therefore, parties to any 
of the subsequent proceedings which were founded exclu- 
sively on the agreement, and it is immaterial whether their 
names were actually removed from the record or not (36). 
{Lord Daocy.) KHIARAJMaL 7K DAIM. 

(1904) 32 LA. 23 = 32 C. 296('315) = 9 C.W.N. 201- 
2 A. L. J. 71- 7 Bom. L. R. 1 = 1 C. L. J. 684- 

8 Sar. 734. 

Decree Oil foot of — Sale in execution of — Le^^al 

representatives of a deceased mortgagor' defendant — 
Omission to implead one of, in suit — Estate of deceased if 
bound by sale. 

In a suit to enforce a mortgage a petition was presented 
to the Court praying that the points in issue betwesn the 
parties should l.e referred for final disposal to the arbitra- 
tion of a named person. N, one of the mortgagors and a 
defendant to the suit, signed the agreement of reference, and 
died shortly after. On his death his two widows and his 
minor son by his mother, one of the widows, were named as 
his legal representatives on the record. N had also an 
infant daughter, but her name was omitted. The evidence 
showi :l that the widows and the son of Af were served with 
summonses to appear ; that they were prepared to accept 
the award of the arbitrator ; and tiiat they were aNoserveJ 
with notice of the sale of N's estate held in execution of the 
decree passed in accordance with the award of the arbitrator 
making the said esti te liable. 

On a question arising whether, in face of the omission to 
implead the daugther of A^ his estate could hi held to have 
Ixjjn sufficiently represented for the purpose of the suit, and 
his equity of redemption in the estate could be held to be 
lx>und by the sale in execution, their Lordships answered 
the question in the affirmative (34). {Lord Davey.^ KHtA- 
RAJMAL 7'. DAUr. (1S04)32I.A 23 = 

32 C. 296 (313) = 9 C.W.N. 201 = 2 A. L.J. 71 = 
7 Bom. L.R. 1 = 1 C. L. J. 584 = 8 Sar. 734. 

Decree on foot of — Sale in executici of — Mortgagor 

dead before suit — Suit against a minor, ivlu 70as an heir of 
his, but not his legal representative, represented by a person 
7aho 7oas not in Lno or in fact minor's guardian — V alidtty 
of decree and sale in case of — Aioard — /decree on foot of. 

N executed a mortgage and then died. A suit to enforce 
the mortgage was thereafter brought. The suit was insti- 
tuted against A described as a “minor agad alx)ul 14 years, 
legal representative of N, deceased, by his guardian, his 
uncle A.” A was, of course, one of the heirs of /V, but in 
no other sense his legal representative. And B was not in 
any legal sense or in fact the guardian of A, and w'as never 
appointed his guardian ad litem. 

Pending the suit, the points at issue therein were referred 
to arbitration, the petition being signed by B as “guardian 
of A", amongst others. An award was made by the arbi- 
trator, a decree was passed in accordance with the award, 
and in execution thereof the estate of A/ was sold. 
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On a question arising as to whether A/'s heirs were lx)iind 
by the proceedings in the suit, and his share of the properly, 
whatever it W'as, effectively sold in the suit, or at any rate the 
share of A himself passed by the sale, held that the estate of 
jV was not represented in law or in fact in the suit, and the 
sale of his property was therefore without jurisdiction and 
null and void (36). 

ILeld also that the share of A himself in his father’s 
estate was not bound (36). 

In support of the validity and binding character of the pro- 
ceedings and the sale, reliance was placed on the judgment 
of this Bjard in Malkirjnn v. Narahariy 27 I. A. 216. Their 
l.ordships think that the observations in that case do not 
apply to the case now before them. In the prior suit the 
judge seems to have accepted w’ithout question the statement 
on the record that A w'as legal representative of N, and B 
was his guardian and never applied his mind to the matter. 
Doubtless he would have done so if the suit had proceeded 
in the ordinary course, but the proceedings in the suit were 
cut short by the agreement for reference. It was not, there- 
fore, the case of an erroneous decision, ruling, or exercise of 
discretion of the judge in a matter in which the court had 
jurisdiction (35-6 ). 

The share of A himself in his father’s estate was not 
bound. In the opinion of their Lordships it is not a mere 
question of form, but one of substance (36). {Lord Davey.) 
KhiaraJMAL V. DaIM. (1904) 321. A. 23 = 

32 C. 296(314 6) =9 C.W.N. 201 = 2A.L.J. 71 = 
7 Bom. L.B. 1 = 1 C.L.J. 684= 8 Sar. 734. 

Decree on foot of — Sale in execution of— Order for, 

subject to mortgagee’s rights under prior decree on foot of 
another mortgage of same property— Validity of — Objection 
to — Privy Council Appeal— Maintainability for first time in. 

See Privy Council — Appeal — New point — Permissi- 
bility. (1891) 18 LA. 22 (26) -16 B. 222. 

Decree on foot of — Sale in execution of — Property 

passing under — Certificate of sale — Property clearly includ- 
ed in — Restriction of, by reference to mortgage — Permis- 
sibility. Execution Sale— Certificate oe sai.e 
—Mortgage decree. (1921) 48 I. A. 165 = 

44 M. 483(488). 

Property subiect to — Sale of — Mortgage turning out 

to be invalid — Benefit of — Party entitled to. 

On the sale of property subject to encumbrances the 
vendor gets the price of his interest, whatever it may be, 
whether the price be settled by private bargainor deter- 
mined by public competition, together with an indemnity 
against the incumbrances affecting the land. The contract 
of indemity may be expressed or implied. If the purchaser 
covenants with the vendor to pay the incumbrances, it is 
still nothing more than a contract of indemnity. The pur- 
chaser takes the property subject to the burthen attached to 
it. If the incumbrances turn out to be invalid the vendor 
has nothing to complain of. He has got what he bargained 
for. His indemnity is complete. He cannot pick up the 
burthen of which the land is relieved and sei/s it as his 
own property. The notion that after the completion of the 
purchase, the purchaser is in someway a trustee for the 
vendor of the amount by which the existence, or supposetl 
existence, of encumbrances has led to a diminution of the 
price, and liable, therefore, to account to ihs vendor for 
anything that remains of that amount after the incumbrances 
are satisfied or disposed of, is without foundation. After 
the I'.urchase is completed, the vendor has no claim to 
participate in any benefit which the purchaser may derive 
from his purchase. 

Property, which was subject to two prior mortgages in 
favour of a third party, was brought to sale in execution of 
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EXECUTION SAIiE-(C(7///rt'.) 

Mortgage— (Ci)///// .) 

a decree obtained by the third mortgagee, and was by him 
purchased with leave of court, subject to the two prior 
mortgages. After the completion of the sale, the pnor 
mortgages were declared invalid, and the question arose as 
to w’hich party was entitled to the benefit accruing to the 
property from its having been exonerated from mortgage 
liability, the mortgagee-purchaser, or the mortgagor. Hcid, 
that the mortgagee decree-holder puchaser was entitled to 
that !)enefit, and that he was not accountable to the mort- 
gagor for the amount thereof as unpaid purchase money or 
by reason of his being estopped from denying the validity 
of the mortgages. {Lord Macnaghten.^ I;'ZAT-UN-NISa 

Kegam Kunwar Pertab Singh. 

(1909) 36 I. A. 203 (208 9) = 
31 A. 583 (589 90)-6 M. L. T. 277-10 C. L. J. 313- 

13 C. W.N. 1143 = 11 Bom. L.E. 1220 - 
6 A. L. J. 817 - 3 I. C. 793 - 19 M. L. J. 682. 

Nullity or irregularity. 

Stu Execution Sai.e— ( l) SE'riiNti aside oe 

and (2) V AM DITV OE. 


Objections to -Speedy and cheap disposal of. 

-Xciessity. 

It is of the utmost impf)rtance that all objections to exe- 
cution sales should be disposed of as cheaply and as speedily 
iia p.>ssii)le (169;, {T^ord Mainaghteii PROSUNKO 

Cdomak Sanvalz'. Ka.si Das Sanvat.. 

(1892)19 1. A. 166- 19 C. 683 (689) -6 Sar. 209. 

Arc also Ob.sei vations of Lord llobhouse at 

pp. 229 30 of I.. K. 27 I. A. 216. Mai.kakjun r-. Kara 
hard (1900) 27 I. a. 216 25 B. 337 (352)- 

5 C. W. N. 10-2 Bom. L. B. 927 = 7 Sar. 739 

10 M. L. J. 368. 

Officer conducting. 

Misrepresentations of—Pureliase induced hy Sett- 

ing aside of^Xecessity, 

In sales under the direction of the Court it is incumbent 
on the court to be scrupulous in the extreme and very care- 
ful to see that no taint or touch of fraud or deceit or mis- 
representation is found in the conduct of its ministers. Tlie 
Court, it is said, must at any rale nttt fall below the standard 
of honesty which it exacts from tho.'seon whom it has to pass 
judgment. The slighte.st suspicion of trickery or unfairness 
must affect the honour of the court and impair its useful- 
nes.s. It would be disastrous, it would be ab.solutely shock- 
ing, if the Court were to enforce against a purchaser misled 
by Its duly accredited agents an illusory and unconscientious 
bargain. {Lord A/acnag/den.) MAHOMED KaLA Me\ 
t'. Hakpkrink. (1908) 36 I. A. 32 = 36 0. 323 (334) = 

^26 - 9 C. L. J. 165 = 13 C. W. N. 249 = 
11 Bom. L. ft. 227 = 6 A. L. J. 34 = 6 L. B. R. 26 = 

1 1 C. 122 = 19 M. L. J. 115- 

^^P^^^^fflations of — Purchasers right to rtiy upon. 

• execution sale is perfectly 

justiheci in relying on what is said by the auctioneer in the 
presence of the officer of Court who has charge of the sale. 

Dixfi!/ Mahomed Kai.a Mea v. Harpe- 

KTur X m 36 I. A. 32=36 0. 323 (333) = 

T.m = 9c. L J. 166 = 13 0. W. N. 249 = 
11 Bom. L. R. 227= 6 A. L. J 34=6 L. B. R. 26 = 

1 I 0. 122-19 M. L. J. 116. 

iiot parties to proceedings or not properly 
represented on record— Sale of property of, 
~---AW///y or irregularity. 

e ourt has no jurisdiction to sell the property ot per- 
sons w JO are not parties to the proceedings or properly re- 


EXECUTION SALE— 

Persons F.ot parties to proceedings or not pro- 
perly represented on record— Sale of pronertv 

Oi—{Contd.) Rxupeiry 

presented on the record. As against such persons the 
decrees and sales purporting to be made would I>e a mere 
nullity and might be disregarded without any proceeding to 
set them aside (33). {L>^rd IJavey.) KhiaRAJMAL v. 

(1904) 32 I. A. 23 = 32 0. 296 (312) = 
9 C. W. N. 201 = 2 A. L. J. 71 = 7 Bom. L. R. 1 = 

1 C. L. J. 584 = 8 Sar. 734. 
Price of— Enhancement of— Employment of agents 

merely for purposes of. 

Illegal conspiracy if an. AUCTION SALE- 

PRICE OK. (1850) 5 M. I. A. 109 (133). 

Private sale 

Purchasers at^Righis of~/)istinction. 

However nice the distinction between the rights of a pur- 
chaser under a voluntary conveyance and lbo^e of a purcha- 
ser under an execution sale may be, it is clear that a dis- 
tinctioM may, and in some cases does, exist between tlieni. 

It IS sufiicient to instance the .seizure and sale of a share in 
a trading partnership at the suit of a separate creditor of 
one of the partners. The partner could not himself have 
s()ld hi.s share so as to introdiue a stranger into the firm 
without the consent of his co-partners, but the purchaser at 
the execution sale acquires the interest sold, with the right 
to have the partnership accounts taken in order to ascertain 
and realise its value (255). {Sir James fK Coh'i/e.) 

DeeiNdval i.al?'. Jugdup Narain Singh. 

(1877) 4 I. A. 247 = 3 0. 198 (208 9) = 1 C. L. R. 49 = 

3 Sar. 730 = 3Suth. 468. 

— I There is a great distinction between a private sale in 

satisfaction of a decree and a sale in e.vecution of a decree 
In the former the price is fixed by the vendor and purchaser 
alone ; in the latter the .sale must be made by public auction 
conducted by a public ofiicer, of which notice must be given 
as directed by the Act, and at which the public are entitled 
to bid. Under the former the purchaser derives title 

through the vendor, and cannot acquire a better title than 

that of the vendor. Under the latter the purchaser, not- 
withstanding he acquires merely the right, title and interest 
of the judgment-debtor, acquires that title by operation of 
law adversely to the judgment-debtor, and freed from all 
alienations or incumbrances effected by him subsequently to 
the attachment of the property .sold in execution (75) {Sir 
Rarnes Peacock.) DINENDRONATH SaNNVAI Ram 
C(X)MAR Ghose. (1881) 8 I. A. 66 = 7 C. 107(118) = 

10 C, L. R. 281 = 4 Sar. 213. 


Property passing under. 

Attachment — Schedule referred to by 


Property 


described iu. 

That w hich is sold in a judicial sale in execution of a 
money decree can be nothing but the property attached and 
that property is conclusively described in and by the schedule 
to which the attachment refers. {Lord Moulton.) Thakur 
Barmha V. Siban Ram Marwaki. (1913) 41 1. a 38 = 

41 C. 590 = 16 Bom. L. R. 166 = 21 1, c 936 = 
18 C. W. N. 313 = (1914) M. W. n! 118- 
15 M. L. T. 137= 19 C. L. J. 161 = 12 A. L. J. 166 1- 

26 M. L. J. 89. 

—Certificate of sale— Description in. of properly solrl 

as right, title and interest of judgment-debtor Effect c 

Execution sale — Certificate ok saie— 

TI'I le and interest of judgment-debtor! ’ 

Dec rees separate^ some against one of, and ^ 

all of, three brolhers--Execi, lien oj at same time— 

—Property of all brothers if passes under, 
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EXECUTION SALE— (c:(7W.) 

Property passing under— 

Three brothers, C, G and S, were in joint possession of 
certain inouzahs on a jaghire tenure under Rajah A^ the 
predecessor in title of the appellant. The Rajah yV, obtain- 
ed three decrees for rent, two against C alone, and the third 
against the three brothers. A sale in execution took place 
at which the decree-holder himself purchased the niouzahs. 
It appeared from the order confirming the sale that it was 
made in all the three execution cases, after separate attach- 
ments effected in the several cases, and the publication of 
separate sale proclamations. before the granting of the 
certificate, the three brothers filed objections, which were, 
ho\se\’ei, disallowed, for the purpose of having the sale set 
aside, and these proceedings showed tliat the three brothers 
understood that the sale was in all three decrees, and that 
they were alt judgment-debtors, and tlie property had been 
sold in execution of at least one judgment against them all. 

In a suit by S for a declaration that the sale was held in 
execution of one of the decrees to which he was not a party, 
and was therefore void against him. the High Court held 
that, having deliberately elected to execute the decrees 
against C alone, and, having, after the sale, chosen to have 
the sale treated as made in execution of one of the decrees 
to which S was not a parly, the decree-holder and the 
appellant were estopped from treating the sale as made in 
execution of the decree against all the brothers. 

Held that, the (juestion was not one of estoppel, but of 
fact, and the evitlence in the case clearly showed that the 
sale was held in execution of all three decrees, and therefore 
the entire property passed by it. 

Held further that, as the truth appeared on the face of 
the proceedings, and the l)rothers were not deceived as to 
the facts, or prevented by any misstatement of the Rajah 
from asserting any rights they might have conceived them- 
selves to'possess, there could be no estoppel either. {Lord 
Davevf) TaRA LAL SiNGH v. SaROBUR SINGH. 

(1899) 27 I. A. 33 = 27 C. 407-4 C. W. N. 533 - 

2 Bom. L. R. 5 = 7 Sar. 657. 

Exonerated defendants — Shares of, ifpass— Their 

names not actually removed from recor 1. See EXECUTION 

Sat.e — mortgage— Decree on root ok — Sale in 
EXECUTION OF— Exonerated defendants. 

(1904) 32 I. A. 23 (36) = 32 C. 296 (315). 

Money decree ordinary — Sale in execution of. 

It is established by a long series of decisions that, under 
a sale in execution of an ordinary money decree, only the 
right, title, and interest of the judgment-debtor passes (87). 
(Sir Andre^o Scoble.) JIBAN KRISHNA ROY v. HROJO 
LalSen. ■ (1903) 30 I. A. 81 = 30 C. 550 = 

7 C. W. N. 425 = 6 Bom. L. B. 428 = 8 Sar. 444. 

—■ ‘Possession of property — Decree for — Rights title 
and interest in — Sale of — Execution of decree in part before 
— Unexecuted portion of decree only or entire decree if 
passes under sale. 

In or about 1848 the representatives of R obtained a 
decree against the widows of the adopted sons of /i, as the 
then representatives of in respect of a money demand 
against B. In execution of that decree, the representatives 
of R bought, on 16 — 7 — 1850, among other things, the right, 
title and interest of the judgment debtors in a decree of 
11 — 11 — 1843. That was a decree obtained by the adopted 
sons of B against R. It declared the title of the said adopted 
sons to the moiety to which B w’as entitled in an eight anna 
share in a talook called Ny which had been purchased in the 
name of R but which wa.s claimed by to be joint family 
property. The decree of 11 — 11 — 1843 also awarded posses- 
sion of that moiety to the adopted sons of B. 

In the year 1837 the whole of talook N was attached by 
an order of the Civil Court, and remained in the possession 
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Property passing under— (Cantd.) 

of an officer of the Collector until the year 1866. Rut, not- 
withstanding that, the Court, upon the representatives of B 
obtaining their decree in November, 1843, attempted to give 
the decree-holders, at all events, constructive possession of a 
certain number of the mouzahs, included in the moiety 
decreed to them, and for that purpose deputed an Ameen to 
ascertain what belonged to them. The Ameen marked out by 
sticks and posts certain lands which, according to his view, 
the decree-holders were entitled to, and he gave them or 
professed to give them possession of those lands, and he 
also required the ryots to sign kabuliyats with respect to 
those lands. 'I'liose proceedings were approved by the 
Court. It was undoubted, therefore, that the Court intend- 
ed to deliver possession as far as it could, and believed that 
it had the right to deliver possession effectual for the execu- 
tion of the decree to the decree-holders of a certain number 
of mouzahs. The question w’as whether the representatives 
of R, l)uying on 16 — 7 — 1850, bought with it those mouzahs 
with respect to w'hich it had been executed in the manner 
described, or only so much of the property to which it relat- 
ed with respect to wdiicli it reniained unexecuted } 

Held, affirming the Courts below, that what wa.s put up 
for sale, wliat was intended and wliat was understoofl to be 
soKl, must have been the unexecuted portion only of the 
decree. GriSH CHUNDER ChOCKERBUITY 7*. JlHANES- 

WARI Debia. (1880) 6 0. 243 = 3 Siith. 776 = 

7 C. L. R. 420. 

Property sold under prior execution sale which had 

been confirmed — Sale of. 

Validity, 

Their Lordships consider that the Zillah Judge was in 
error in granting the order for the second sale under the 
respondent’s attachment, and confirming the purchase by 
him, when the sale of the same lands had already taken 
place under M's attachment, and the purchase by her under 
that sale had l>een confirmed and had not been set aside. 
This course was not in accordance with the Code of Proce- 
dure. Such a course also is in any case clearly contrary to 
the interests of debtors as well as creditors, as it is obvious 
that when property is offered at a second sale, with the 
cloud cast on the title by the subsisting first sale, it would 
be likely to go for an inadequate price (536-7). {Sir Mon- 
tague E. Smith.) SaRODA PrOSAUD MULLICK ?■. LUCH- 
meefut Singh Doogur. (1872) 14 M. I. A. 629 = 

17 W. R. 289 = 10 B. L. R. 214 = 2 Suth. 660 = 3 Sar. 77. 

Puffing — Real bidding. 

Distinction. See AUCTION SALE— PUFFING. 

(1850) 5 M. I. A. 109 (133 4). 

Purchase at — Fraud on the public. 

If and when a. See CONTRACT — WAGERING CON- 
TRACT — Fraud OF WINNER. 

(1860) 6 M. I. A. 109 (132-3). 

Purchaser at. 

Attached property — Judgment-debtor's interest in — 

Augmentation or acceleration ofy before sale — Benefit of — 
Right to. 

Their Lordships wish to guard themselves against Ixring 
supposed to concur in an argument that was presented at the 
Bar, to the effect that if between the time of attachment and 
the time of sale events should happen which would have the 
effect of accelerating or enlarging the interest of the judg- 
ment-debtor, that augmented interest would not pass by the 
sale which purports to convey all that the judgment-debtor 
has at the time (209-10). {Lord Hobhouse.) UME.S 

CHUNDER Sircar v . Mussummat Zahoor P'atima. 

(1890) 17 I. A. 201 = 18 C. 164 (176 7) = 6 Sar. 607. 
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EXECUTION SALE— (CofitJ.) 

Purchaser at— 

Benamidar for judgment-debtor or real purchaser 

purchasing for his own benefit. Benami — EXECU- 

TION Sale. 

Charge on property purchased paid off by — Subroga- 
tion in respect of, on setting aside of sale — Right to. St/' 

Subrogation— Charge. (1922) 49 I. A. 361 (356) = 

2P. 10 (17). 

Conduct of sale — Formalities for — Non-compliance 

with— Effect. St'er EXECUTION SALE— CONDUCT OK— 

formalities for. (1864) 9 M. I. A. 324 (338). 

Contract antecedent for sale of property when bind- 
ing on— Notice to purchaser of— What amounts to. .S'.v 

Sale— CONTRAC i' for— Execution purchaser of 

PROPERTY SUBSEQUENT. (1922) 45 M. L. J. 770, 

Decree under execution- -Reversal of — Effect of— 

Stranger innocent purchaser — Decree- holder purchaser — 
Distinction. Sc-e- EXECUTION SALE — VALlDirv OF — 

Decree under execution. 

(1877) 15 I. A. 12 (15-6)- 10 A. 166 (172). 

am/ order for executioa^Correctness o/‘— 

1 nquiry into — No duty as to. 

A purchaser under an execution is surely not bound to go 
back beyond the decree to ascertain whether the Court was 
right in giving the decree, or, having given it, in putting up 
the property for sale under an execution upon it (334). {Sir 
Hanies Feacock.) GlRDHAREE I,ALL v. KANTOO LaLL. 

(1874; II. A. 321=14 B. L. B. 187 = 22 W. R. 66 = 

3 Sar. 380. 

A purchaser under a sale in execution is not bound to 

inquire whether the judgment-debtor had a cross-judgment 
of a higher amount any more than he w'ould be bound in an 
ordinary case to inquire whether a judgment upon which an 
execution issues has been satisfied or not. Those are ques- 
tions to be determined by the Court issuing the execution. 
To hold that a purchaser at a sale in execution is bound to 
inquire into such matters would throw a great impediment 

purchases under executions. If the court has 
jurisdiction, a purchaser is no more bound to inquire into 
the correctness of an order for execution than he is as to the 
correctness of the judgment upon which the execution issues 
(111). {Sir Barnes Peacock.) Rewa MahTON RaM 
Kishen Singh. (1886)13LA. 106 = 14 C. 18(24 5) = 

4 Sar. 746. 

Strangers to a suit are justified in believing that the 

court has done that which by the directions of the Court it 
ought to do (225). {Lord //o/dwnse.) MaLKAKJUN 
Naraharl (1900) 27 I. A. 216 =25 B. 337 (347) = 
6 C. W. N. 10 = 2 Bom. L. B. 927 =7 Sar. 739 = 

10 M. L. J. 368. 

Estoppel against judgment-debtor— Purchaser if 

affected by. See JUDGMENT-DEBTOR. 

- —Estoppel in favour of decree-holder — Benefit of— 

Purchasers right to. See MORTGAGE — MORTGAGEE 

ESTOPPEL PROTECTING TITLE OF. 

(1892) 19 I. A. 203 (220) = 20 C. 296. 

— Eviction from property purchased — Recovery of pur- 
chase-money on ground of^Snit for^Rig/it o f- Private \ 

^f free-hold or lease hold interest in land — 
English law rule in case of-^Applicability. 

he general rule of the law of England governing all sales 
>y private contract between the parties either of a free-hold 
or of a lease-hold interest in land is : “ If the conveyance 
las l)een actually executed by all the necessary parties, and 
he purchaser is evicted by a title to which the covenants do 
not extend, he cannot recover the purchase-money either at 

law or in equity” (125), 


EXECUTION SALE— (<^^7«/^.) 

Purchaser ^X~-{Contil.) 

The chief reasons for the rule are that the purchaser by 
private contract has full means of investigating the title of 
the vendor, and of either satisfying himself that it is good, 
or of protecting himself against any apparent or latent 
defect in it by proper and apt covenants. If he fails to do 
either, his subsequent eviction is the result of his own negli- 
gence. This rule does not govern a case in which the sale, 
as regards the owner of the thing sold, is in invitum, and 
made under colour of legal process. The purchaser at a 
sheriff’s sale has at best very inadequate means of investi- 
gating the title of the judgment-debtor ; all that is s<jld and 
bought is the right title, and interest of the judgment debtor 
with all its defects ; and the sheriff who and executes 

the bill of sale, is never called upon, and if called upon, 
would refuse, to execute any covenant of title. Therefore! 
the reasons for the rule failing, the rule itself cannot pro- 
perly be held applicable to sales by the sheriff, which are 
governed by rules peculiar to such sales (125). {Sir James 
IF. Colvile.) DORAB ALLY KHAN r. ARDOOL AZEEZ 

(1878)6 I. A. 116 = 3 C. 806 (812-3) = 2 C. L. B. 529 = 

3 Suth. 620 = 3 Sar. 818. 

Eviction from property pnrchased~Recoz>ry of 

purchase-money from judgment-creditor in case of^Snit 
for— Cause of action — Defences open— Sale held void for 
loant of jurisdiction — Purchaser /.v possession for sometime 
— Es'iction by judgment-debtor afterwards. 

The suit was by the executor of D, for the recovery from 
the defendant of a sum of money had and received by the 
defendant for the use of D. The Courts below dismissed 
the suit on the ground tliat the plaint disclosed no cause 
of action, legal or equitable, as against the defendant. And 
the only question before their Lordships was whether the 
courts below were right in so holding. 

The plaintiff’s allegations were : That D was the pur- 
chaser at a sale l)y the slieriff under a writ of f fa of 
certain property for the sum of Ks. 26,000; that the sale 
was held to be null and void on the ground that tiie sheriff 
had no authoriiy to execute the writ at the place where the 
property was situate ; that D was in consequence evicted by 
the judgment-debtor; that the sheriff did so execute the 
writ under tlie authority, and by the express direction 
of the judgment creditor; and that was therefore enti- 
tled to recover from the defendant, the execution creditor, 
the amount of the purchase-money which was paid by D 
(the amount sought to be recovered in suit), and which 
sum had been leceived by the defendant from the sheriff. 

Held, reversing the courts Ijelow, that the action could 
not be properly determined without further investigation 
into the facts, as it could not be said that the plaintiff’s 
allegations did not disclose a prima facie case for some 
relief against the defendant (128). 

There is, no doub‘, a further question whether the plain- 
tiff has shewn a case which, if proved, would entitle him to 
recover back the purchase-money as money had and received 
to his use as upon a total failure of consideration. To that 
the admitted fact of the possession by his testator for nearly 

two years of the property in question, and his perception, 
partial at least, of the rents and profits, might be a fatal 

objection. It could not, in such a case, be said that the 
consideration wholly failed. But it is not quite clear on the 
record that this objection arises since if the sale has been 
treated as a nullity, the purciiaser has been accountable, and 
may have accounted, for what he received; and in any case the 
court in India will be competent to mould the relief accord- 
ing to the facts finally established at the hearing. Their 
Lordships offer no opinion whether the plaintiff will ulti- 
mately succeed in establishing his right to any relief. 
may turn out that his testator, who never made any claim 
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EXECUTION SALE-(t7^«/^.) 
Purchaser &t—{Contd,) 


EXECUTION BA-LZ—iContd .) 
Purchaser at— (Co///,/.) 


o, .e,i„„ h«u.,-Ri,hB *, exe- 


1 II % , 444 iiio iiiciiiiic, inuixiiiii oi niOnc 

r Sheriff's juri.sdiction, CUTION 

rioht wh-rK ‘n some other way, forfeited any GOVERN 

right which he might otherwise have had to relief. They T., 

only decide that, the plaintiff has not wholly failed to dis- extent h 

‘'’e record ; and PurLa 

that the cause ought to be tried on the other i,ssues that 
Iwve been or may be, raised in it (128-9). {Sir James 

Khanz'. Audool azeez. 

(1878) 5 I. A. 116 = 3 C. 806 (816-7) = 2 C. L. R. 529= IdMiTAT 

^ 3 Suth. 520 = 3 Sar. 818. tion of. 

dehtn Purchased by judgment- Mi 

/ / o ""r P»rchase mo7,ey on— Decree-holder's Respon.sil 
halnhty for—La^u applicable. OB IMINl t 

In a suit by the purchaser, at a sale by the sheriff under 

a "nt of /f /h, upon being evicted by the execution debtor, M, 

to recover the purchase-money which he had paid from the invalid-I 
execution creditor, on the ground that the sheriff had no Mortga 
authority to execute the writ at the place where the property A 

was situate, and that he did so execute it under the autho- 


CUTION SALE— Purchaser at— Rights of— Law 
governing. (1903) 31 1. A. 1 = 27 M. 131 (142-3). 

Judgment-debtor’s representative — If and to wliat 

extent is. See EXECUTION SALE— PRIVATE SALE- 

PURCHASERS AT. (1881) 8 LA. 65(76)-7C.107(118). 

Judgment-debtor— Estoppel against. 

See Bengal ReguI/Ations— Zillah Courts 

Limitation Regulation III of 1793, S. 14— Applica- 
ITON of. (1869) 12 M. I A. 366 (378-9), 

Misrepresentation of judgment-debtor’s pleader— 

Respon.sibility for. See EXECUTION SALE— FRAUD IN 

obtaining— Auction purchaser. 

(1911)21 M. L. J. 562. 

, Mortgage on property purchased turning out to be 

invalid— Benefit of — Right to. EXECUTION SALE— 

Mortgage— Property subject to, 

(1909)36 I A. 203 (208-9) = 31 A. 683(689 90). 
-Officer conducting sale — Representations of — Right 


rity, and by the express direction of the judgment creditor -Officer conducting sale— Representations of— Right 

the High Court assumed that if the defendant was to be “P”''~Misrepresentations of officer— Purchase indue - 

treated as a principal in the transaction the case nuwt Lp Getting aside of— Right of. .te EXECUTION SALE 

governed by the ordinary rules relati.u, t.. vp..i “ J! -OFFICER CONDUCTING. (1908) 36 I. A. 32- 


governed by the ordinary rules relating to vendo," and “(^F^JCER CONDUCTING. (1908) 36 I. A. 32 - 

purchasers upon voluntary sales of immoveable property. ^ 

ineir Dordships, while agreeing that the defendant was to -Posscsston of property purchased — Ri^ht lo, on 

l>e treated as a principal in the transaction held that tlip of person in possession under bona fide apparent 

rule as to voluntary sales did not apply (128).’ ’ * 

The defendant directed the sheriff to sell in his character practice of the courts in India not to give posses- 

sheriff. He did not profess to sell, nor could he have a judicial sale by removing one who is in 

sold, as for himself. He intended the sale should be, as in Possesion under an apparent hona fide WWq, As a debtor- 
fact it was, a sale by the sheriff as sheriff, and wTth the can only assert his title to posses.sion by a suit, so a decree- 
incidents attaching to such a sale (128;, \sir James bolder who derives his title through him must assert his 
lV,Colvile.) DORAE Ally Khan z;. Abdool AZEEZ regular suit (483;. (ford Justice Turner.) 

(1878) 6 I. A. 116 = 3 O. 806(816) = 2 C. L. R. 629= '1'ARAKANT BaNNERJEEz/. PUDDAMONEY DOSSEE. 

3 Suth. 520= 3 Sar. 818. (1866) 10 M. I. A. 476 = 6 W.B. (P. C.) 63 = 

Eviction from property purchased under title tar- t. _ . • . , 1 Suth. 631 = 2 Sar. 184 

amount—Remedy in case of, against sheriff and ind^ment Property acquired under purchase by. AV/f EXECU- 

creditor-^Sheriff acting within jurisdictdi^S^ SALE-PrOPERTY PASSING UNDER. 

ultra vires — Distinction Purchase-money paid by — Interest on — Right to, 

When the property has peen soid by the sheriff under a 21 . 

regular execution, and the purchaser is afterwards evtted f ^ST ON PURCHASE-MONEV. 

underatitleparamounttoth.it of the judement-debtor he -~—~^“^<^P"^‘-”’ 0 ’“yP““^J'y~P^^':o^'‘>-yof,fromdecree- 
has no remedy against either the sheriff or the judgment- for -Dismissal of-Suit subse- 

creditor. This, however, is because the sheriff is authoris- for a, forcing his remedy by setting 

ed by the writ to seize the property of the execution debtor ^ ot'>omv,se-Ma,nta,nab,hty. 

which lies within his territorial jurisdiction, and to pa.ss the r "“®P f '? 

debtor’s title to it without warranting that title toL good iJfTr : r iT 

(126). IodM and in deposit in the hands of the Collector was pur- 

The sheriff, however, if he acts ultra vires, cannot by the respondent.s in execution of a decree obtained 

invoke the protection which the law gives to him whpn ^ by one fi. The purchase-money paid by the 

acting within his juri.sdiction. He is in the position of an tespondgnts was applied in satisfactmn of H’s decree debt 


holder who derives his title through him must assert his 
title l)y a regular suit (483;. (ford Justice Turner.) 
TaRAKANT BaNNERJEEz/. PUDDAMONEY DOSSEE. 

(1866) 10 M. I. A. 476 = 6 W. B. (P. C.) 63 = 

1 Suth. 631 = 2 Sar. 184 

Property acquired under purchase by. See EXECU- 

I'lON SALE— Property passing under. 

Purchase-money paid by — Interest on— Right to. 

on setting aside of sale. See C. P. CODE OF 1908, O. 21, 

R. 93 — Interest on purchase-money. 

Purchase-money paid by — Reeo7>ery of, from decree- 

holders sharing in — Suit for —Dismissal of — Suit subse- 
quent against them for enforcing his remedy by setting 
aside sale or othenvise — Alaintainability. 

A certain sum representing the surplus proceeds of a sale 
( f A's estate for arrears of revenue under Bengal Act XI of 
1859 and in deposit in the hands of the Collector was pur- 
chased by the respondents in execution of a decree obtained 
against A by one B. The purchase-money paid by the 
respondents was applied in satisfaction of ITs decree debt 
and of other decrees obtained by other persons against .,4. 


ordinary person who has sol’d that which he h iH nn -fi decrees obtained by other persons against 

to sell. And his resnonsibnit ^ The revenue .sale wa.s, however, set aside in a suit brought 


to sell. Arid his responsibility in respect of the sairmu. t 
be governed by the law relating to the sale of chattels. 


by A for the purpose, and in consequence, the Collector 
refused to pay the respondents the surplus proceeds purchas- 

A • > .. k k ^ • 


rather than by that relating to the sale of real estate (126) if the respondents the surplus proceeds purchas- 

The sheriff may reasonably be held to undertake bv his ^ ^'’®''®“P°" “'® ‘'’® 

conduct that he has seiypfl anri r i recovery of the purchase-money paid by them from ^ and 

sold Tn the exercise of his w other execution Creditors of A. It was held that there 

has iurisdktir l^doi^nir was no cause of action for the suit for the recovery of the 


has jurisdiction he does not in any way warrant that tiie 
judgmeivt-debtor had a good title to it, or guarantee that 
the purchaser shall not be turned out of possession by some 
person other than the judgment-debtor (127 8). (Sir IV 

^C)RAB ALLY KHAN z/. ABDOOL AZEEZ. 

(1878)6 1. A. 116 = 3 C. 806 (816-6) = 2 C. L.B. 629 = 

3 Suth. 620 = 3 Sar. 818. 

Hindu Law— Impartible estate— Joint ancestral estate 
subject to Mitak.shara law— Sale of, in J 8 76 in execution 


amount claimed. 

Queere : whether the dismissal of such a suit would l)e a 
bar to a subsequent suit by the respondents against the 
execution creditors for enforcing their remedy against them 
by setting aside the execution sale or otherwise (143). 
(Sir James W. Colviie.) RAM TUHUL SiNGH z/. BlSFS- 

WAR I.all Sahoo. (1876) 2 I. A- 131- 

16 B. L. B. 208 = 23 W. B. 305 - 3 Sar. 477 

.3 Suth. 136 
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EXECUTION SALE-(C^7W.) 

PurchaBer 

— Purchase-money paid by-^—Recovery of^ from decree- 
holders sharing in—Suit for~Right offsetting aside of 
execution sale — Prayer for — Suits containing and not 
containing — Distinction, 

A^s estate was sold for arrears of revenue under l^engal 
Act XI of 1859, and, after deducting the arrears of Govern- 
ment revenue and sale expenses, a certain sum remained as 
surplus proceeds in deposit in the hands of the Collector. 
That sum was purchased by the respondents in execution of 
u money decree obtained against A by one P, The revenue 
sale was, however, subsequently set aside in a suit brought 
by A for that purpose, and thereupon the Collector refused 
to pay the respondents the sum purchased by him in execu- 
tion. 1 he purchase-money paid by the respondents was 
applied in satisfaction of the decree-debt of IS ami of other 
decrees obtained i)y other parties against A. 

In a suit subsequently brought by thv respondents for the 
recovery of the piirclias'e-money paid by him from /? and 
the other creditors of A who had shared in the same, /le/d 

that the lespontlents had no cause of action agaiii'^t the 
defendan ts. 

Qna're, whether tiie respondents could have had any 
remedy against the execution creditors by a suit for setting 
aside the execution sale or otherwise (143). {Sir fam7^ 
lf\ Colvile.) KaM TuHUL SlNt'.H r. HISESWAk'LaI.I. 

(1876) 2 I.A. 131 15 B.L.R. 208 

23 W E. 305 - 3 Sar. 477 3 Suth. 136. 

Purchase money paid by — Reamery of, from 

indgment-debtor — Suit for — iMaintainahility^Revenue 
sale— Surplus proceeds of- Execution purchase of, ',oii/i 
notice of suit to set aside sale — Sale suhsequentl y set aside. 

The re.spondents purchased in execution of a money- 
decree obtained by a third party against A, the surplus pro- 
ceeds of a sale of A's for arrears of revenue uiuler 
Bengal Act XI of 1859. Tiie surplus proceeds in the hands 
of the Collector so_^purchased by the respondents amounted 
to a sum of Ks. 35,000, and the price paid by the respon- 
dents for their purchase was only a sum of Rs. 8,000. The 

sum of Rs. 8,000 paid by them was applied in satisfaction of 
As debts. 

The revenue sale was subsequently set aside in a suit 
which had been instituted by A prior to the date of the sale 
at which the respondents purchased ; and the respondents 
had notice of tiiat suit at least before the sale to them was 
confirrned. After their purchase, the lespondents applied 
to the Collector for the payment out of them of the .surplus 
sale proceeds in his hands, but he refused to do .so on the 
ground that the sale had been set aside. 

In a suit subsequently brought by the respondents against 
A loj the recovery of the purchase-money, Rs. 8,000, which 
had ^en paid by them, and which had been applied in 
satisfartion of his debts, held that they had no cause of 
action for the recovery of the money from A ( 142). 

1 he respondents’ purchtise was subject to the contincenev 
o A succeeding in his suit to set aside the revenue sale, 
inere w^ no warranty or contract on the part of A. The 

proceedings in invitum, and indeed 
against his express protest. The respondents bought the 
chance of getting Ks. 35,000 for Rs. 8,000 dependent on 

v,v» no'i-happening of a certain event. They 

have therefore no equity in their favour (142). (Sil 

( ITr TUHUL SINGH BISESWAR 

I.AU, Sahoo. (1876) 2 I.A. 131 = 16B.I..E.208 = 

23 W. E. 305 = 3 Sar. 477 = 3 Suth. 136. 

Purchase-money paid by— Recovery of. on eviction 


f ^ wj — ivcui-rvci y ui* uu cVlLLHin 

Execution .sale— Puk- 

(aHA.SER AT Eviction from propertv purchased 

76 


EXECUTION SALE— 

Purchaser Skt~(Contd.) 

Purchase-money of, applied in satisfaction of 

decree-debts of judgment debtor — Recovery from latter of, 
on sale becoming infructuous — Right of. See CONTRACT 

act, Ss. 69 AND 70— Execution purchaser. 

(1875) 2 I. A. 131 (139, 143) 

Rights of— Bengal Landlord and Tenant Procedure 

Act VIII of 1869 — Sale under special procedure under 

Purchaser at— Rights of— Distinction. See EXECUTION 
Sale — Bengai. Landlord and Tenant, etc. 

Rights of— Certificate of sale — Description of pro- 
perty sold in, as riglit, title and interest of judgment-debtor 

—Effect. .SVc Execution sale-Cer'i ificate of sai e 
—Right, jitle and interesi of Judgment* 

DER'I'OK. 

Rights of ~ Law governing— .Law aeeepted at time of 

saltfRraersal of , by judicial decisions— Effect — IJindn 
/.aw i mpartible estate — Joint ancestral estate sufject to 
Mitakshara law — Sale of, in execulion of nioiuy- 

deeree against holder — Rights under. 

A, the holder of an impartible estate the sucue.ssifin to 
whicli was rcgulatetl by the custom of primogeniture, was a 
member of a joint Ifindu family governed by tlie Mitak- 
shara law. In execution of a money decree obtained against 
/A his “light, title and interest” in 12 villages of the 
/emiiulaii were attached and sold and purcha.setl by the 
appellant in 18/6. Atcording to tlie then accepted law the 
holder of an impartible zemindari who was himself a niem- 
bei of an untiivided family, could not alienate or encumber 
thecoipus of the estate so as to Lind his co-parceners, 
except for justifial)Ie especial causes. In 1889 this interpre- 
tation of the law was reversed by the Judicial Committee 
which decided that impartible estates are not inalienable in 
the absence of proof of some special famil}' custom or tenure 
attaching to the zemindari, and having that effect, //died 
without male issue, and his brother, the respondent, 
succeeded to the zemindaii by survivorship. The appellant 
instituted a suit in 1893 against the respondent for the 
reco\ery of the 12 villages on the ground that he (the appel- 
lant; had by his purchase acquired an absolute interest in 
them . 

f/eld, agreeing with the Courts below, that in 1876 
when the sale took place, the parties must be taken to be 
bound by the law as it was at that time understood, and 
that the estate purchased by the appellant was only the life 
interest of B, the then z-.mindar. 

Tile reversal of the previously accepted interpretation of 
the law' does not displace its application to the construction 
of the contract contained in the certificate of sale now 
under consideration, (Sir Andrew Seoble.) AfU)UI 

Aziz Khan r-. appavasami Naicker, 

(1903) 31 I.A. 1 = 27 M. 131 (142-3) = 

6 Bom. L.E. 7 = 8 C.W.N. 186 = 8 Sar. 568. 

Rights of— Private sale -Purchaser at— Rights of- 

Distinction. See EXECUTION SALE— Private SALE. 

- Rights of— Question as to — Inquiry in case of 

Money decree — Sale in execution of. 

Each case in wliich the question is raised as to what inte- 
rest p issed to the purchaser of a debtor’s right, title and 
interest in property must depend upon its own circum- 
stances, and “in all the cases, at least the recent cases the 
inquiry has been what the parties contracted about if there 
was a conveyance, or what the purchaser had reason to 
think he was buying if there was no conveyance, hut only a 
sale in execution of a money decree.” In the ca.se of a sale 
in execution of a money decree, the questions are, what did 
the Court intend to sell, and what did the purchaser under- 
stand that he bought ? These are questions of fact or 
ratherof mixed law and fact, and must be determined accor 
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EXECUTION BAUB-iConid,) 

Purchaser dut~{Contd,) 

ding lo the evidence in the particular case. (Sir Afidrew 

ScoMc,) Abdul Aziz Khan?/. Appayasami Naicker. 

(1903) 31 LA. 1-27 M. 131 (141-2) = 
6 Bom. L.E. 7-8C.W.N. 186- 8 Ear. 568. 

Rights of — Revenue sale— Purchaser at— Rights of 

Distinction. See REVENITE SALE — EXECUTION SALE. 

of—Strikin^^ off of first execution — Mort- 

^^tii^ee of attached property suhseqnent A — J/iter7'ention as 
objector by, lohen second attachment taken ont safe under 
second attachment — Mort i'a^ee becoming purchaser at. 

After the first execution was struck off a lady became 
mortgagee of the attached property. When the second 
attachment was taken out she intervened in the proceedings 
as an objector. The result was that the pioperty was put 
up for sale as subject to her mortgage, and she purchased at 
the said sale. 

Held^ that slie must be held to have purchased only the 
equity of redemption and not the property itself fS77). 

The lady cannot be allowed to say that the original attach- 
ment ceased to be operative so as to give her the power 
of acquiring the mortgage interest subject to which she has 
purchased, and yet to claim the benefit of it, in order to 
defeat conveyances which would unquestionably have been 
binding between the judgnrent-debtors, from whom .she 
took her mortgage, and the respondents in this case, if 
there had been an end of the execution altogether (877). 
PUDDOMONEE DOSSEE v. ROV MUTHCORANATH 
Chowdry. (1872; 2 Suth. 873 = 

20 W.B. 133 = 12 BL.R. 411 = 3 Sar. 268. 

Rights of — Zurpeshgi lease — I^essee under — Right 

and title of — Execution sale of —Decree on lease for pos- 
session and mesne profits — T.essee’s right to mesne profits 
under — Purchaser’s right to —Decree on lease neither attach- 
ed nor sold. See ZURPESHGI LEASE— LESSEE UNDER 

—Right and title of. (1880) 6 C. 213. 

Setting aside of sale at instance of, and recovery of 

purchase-money by him from decree- holder — Effect of — 
Decree-holder’s rights against judgment-debtor — Revival of. 

See Execution sale— Setiing aside of— Rights 
OF PARTIES on— PURCHASER. (1875)2 I.A. 131(143). 

Setting aside of sale on ground that he had l)een 

induced by fraud of judgment-debtor to pay higher price — 
Suit for — Maintainability, See C. P. C. OF 1908, O. 21, 
R. 91. (1892) 19 I.A. 154 = 20 0.8. 

Stranger innocent purchaser — Decree-holder pur- 
chaser — Reversal of decree under execution — Effect of, on 
their rights — Distinction. See EXECUTION SALE— VALI- 
DITY OF— Decree under execution. 

( 1887) 15 I.A. 12 (16 6) = 10 A. 166 (172). 

Stranger innocent purchaser — Fraudulent decree- 

holder purchaser — Fights of - Distinction. 

The proposition that no difference is to be made l^etween 
an innocent purchaser and one tainted by the fraud which 
has brought about the execution sale is wholly untenable. 
The question is, in the former case, which of two innocent 
parties shall suffer ; in the latter, whether he who has 
wronged the other party shall be allowed to enjoy the 
fruits of his wrong-doing. A Court exercising equitable 
jurisdiction may withhold its hand in the one case, and 
yet set aside the sale with or without terms in the other 
(473-4). (Sir James W. Colvile.') LaLLA BUNSEEDHUR 

V. Koonwar Bindeseree Duit Singh. 

(1866) 10 M.I.A. 454-2 Suth. 39 = 2 Sar. 167. 

—Stranger innocent purchaser — Regularity of decree 

and execution proceedings — Right to assume. See EXECU- 
TION SALE— PURCHASER AT — DECREE AND ORDER 

FOR EXECUTION. 


EXECUTION SALE-(<7^/^.) 

Purchaser zX—iCmitd.) 

Stranger innocent pnrchaser—Title of- Protection 

ffecesstty — Decree-holder purchaser — Case of — Dis- 
tinction, 

Their Lordships are quite sensible of the importance of 
upholding the title of persons who buy under a judicial 
sale ; but in the present case the real purchaser was the 
judgment-creditor, who must be held to have had notice of 
all the f.acts (36). (Lord Davey,') KHIARAJMAL v, DaiM. 
(1904) 32 I A. 23 = 32 C, 296 (315) = 9 C.W.N. 201 = 
2 A. L. J. 71=7 Bom. L. B. 1 = 1 C. L. J. 684 = 

8 Sar. 734. 

Testator — Fraudulent deed l)y — Creditor of te.stator 

— Personal decree obtained against residuary legatee by — 
Sale of property in execution of — Rights under. See T, P. 

ACT. S. 53— Cases under— Testator— Fraudulent 

TRANSFER BY. ( 1866) 6 M. I. A. 610 (624). 

* Bevenue sale — Purchasers at. 

Rights of— Distinction. See REVENUE SALE — 

Execution Sale. 

Sacrifice of property involved in. 

A mischief of frequent occurrence in India is the ruin- 
ous sacrifice of property which an execution sale is apt to in- 
volve (141). (Sir James IV, Colvile.) RAM TUHUL SiNGH 
7'. Biseswar I.ali, Sahoo. (1875) 2 I. A. 131 = 

16 B. L. B. 208=23 W. B. 306 = 3 Sar. 477 = 

3 Suth. 136. 

Sale proclamation. 

Irregularity in — Proof of — Onus. See Privy Council 

— Practice — Question of fact — Concurrent fin- 
dings— Interference with— CA.SES under HEAD 
of— Execution .sale. (1881) 8 I. A. 197 (206) = 

8 C. 178(187-8). 

■ Records of —Service of — Inaccuracy of— Proof of 

by person challenging sole — Right of. 

It would be open to persons challenging an execution sale 
to show that the records of the service of the sale proclama- 
tions were inaccurate (440). (Lord Linckmasterf) MaDHU 

Sudan Chowdhri v. Chandrabati C howdhrain. 

(1917) 6 L. W. 437 = 21 C. W. N. 897 = 
(1917) M. W. N. 618 = 42 I. C. 627. 

Sendee of — Records of — Preser^vation of, as official 

documents. 

In the ordinary course the record of the service of the sale 
proclamations will be returned to the court and there 
preserved as an official document (439). (Lord Buck- 
master.) Madhu Sudan Chowdhri v. Chandrabati 
Chowdhrain. (1917)6 L.W. 437 = 21 C.W.N. 897 = 

42 I. C. 627 =(1917) M. W, N. 618. 

Service of — Regularity of — Presumption as to. See 

Evidence Aci', S. 114, III. (0 — Execution Sale. 

(1917) 6 L. W. 437 (439 40). 

See also under C. P. C. OF 1908— (1) O. 21, Rr. 6S, 

67 ; (2) O. 21, R. 69; AND (3) O. 21, R. 90, 

Setting aside of. 

(See C. P. C. OF 1908, C). 21. R. 90 AND EXECU- 
TION Sale— Validity of.) 

Application for — Parties to — Auction purchaser. 

It was admitted tliat it was the common practice to make 
the auction purchaser a party to an application for setting 
aside an execution sale (169), (Lord Alacnaghien.) 
PRO.SUNNO COOMAR SaNYAL v. KASI DAS SaNYAL. 

U892) 19 I. A. 166 = 19 C. 683 (688) = 6 Sar.. 209. 

Auction purchaser— Right of— Remedy-Fraud of 

judgment debtor— Purchaser induced to pay a larger sum 
by. 
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EXECUTION SALE— 

Setting aside oi^iContd.) 

An execution purchaser, who has bean induced by the 
fraud of the judgment-debtor to pay a larger sum for the 
property purchased than he would have had to pay if he had 
not been so deceived, is not without remedy ; but he must 
select the appropriate remedy. Not having a remedy under 
the code, which provides only for the particular cases 
named therein, he still has the right to have the sale set 
aside. {Lord flaJinen.') BiRJ MOHUN ThakOOR v. RaI 

Uma Nath Chowdhrv, (1892) 19 I.A. 164 - 

20 C. 8-6Sar. 245. 

Charge on proj^erty paid by purchaser — Subrogation 

to rights of holder of, on setting aside of sale — Purchaser’s 
right of. See SUKROGATION— CHARGE. 

(1922) 49 I.A. 351 (356) = 2 Pat. 10(17). 

Interest on purchase-money — Payment of — Order for 

—Power to make — C. P. C., O. 21, Rr. 90 and 91— Sale 
set aside under. See C. P. C. Of 1908, O. 21, R. 93. 

(1920) 40 M. L. J. 141. 

Mesjie profits on — Reccroery by /ndgment-debtor of — 

Mode of — Decree holder purchaser. 

The appellant purchased certain proi>erty put up to sale 
by auction in execution of a decree obtained by him against 
the predeces.sor in tide of the respondents, and obtained 
possession of the same. The purchase-money was set off 
against the amount due under the decree, which contained 
no provision for future interest on the amount decreed. The 
.sale was ultimately set aside for irregularity. Subsequently, 
the respondents paid to the appellant the sum found due to 
him by the decree, and possession of the property was 
restored to them. Then the lespondents applied in execution 
proceedings for mesne profits with interest. The appellant 
contended that a separate suit was necessary. 

Held^ that the claim of the respondents to have the ques- 
tions in dispute determined in the execution proceedings was 
justified by Ss. 583 and 244 of C. P. C. of 1882. {Lord 
Macnaghten.) PraG NARAIN v. KaMAKHIA SiNGH. 

(1909) 36 I. A. 197 = 31 A. 651=6 M.L.T. 303 = 
10 C. L. J. 257 = 14 0. W. N.66 = ll Bom L.E. 1200 = 

3 I. C. 798 = 13 O.C. 180 = 19 M.L.J. 599. 

Misrepresentation of officer conducting sale — Setting 
aside on ground of. See EXECUTION Sale— OFFICER 
CONDUerriNG. 

^Necessity — Declaration that it does not affect plain- 
tiff’s interests — Sufficiency of — Sale invalid and ineffectual 
against plaintiff. See LIMITATION ACl' OF 1908, ART. 12 

(«)— Execution sale— Setting aside of— Neces- 
sity. (1897) 24 I.A. 170 =25 C. 179. 

'Pfecessity — Irregular sale. 

An execution sale, though irregular, is valid until it is set 
aside by a decree of a competent court in a suit properly 
framed for the purpose. MUSST. WaSIR DoOLHAN v. 

Nawab Ashraf-ud-dowlah Ahmed Husain Khan. 

R. & J.’s No. 28 (Oudh). 

Necessity — Irregularity and illegality of sale — 
Cases of — Distinction. 

The Judge proceeded, it is said, in reversing the sale, on 
the ground of irreg»ilarity alone. The real objection, 
however, to this sale (of property not liable to attachment 
and sale in execution), if sustainable inlaw, is notone of 
irregularity ; it is one which, from its nature, as founded on 
a want of power In the court, affects equally, if it be valid 
in law, the title of a purchaser under a strictly regular sale. 
Assuming the decision under appeal to be correct, the sale 
would l>e simply inoperative, though uncancelled (47). {Lord 
Justtce James.) Syud TUFFUZZOOL HOSSaIN KHAN 

Hughoonath Pf.rshad. (1871) 14 M.I.A. 40= 

7 B.Ij.E. 186 = 2 Suth. 434 = 2 Sar. 656 = 

E. & J.’s No. 10 (Oudh). 


[ EXECUTION SALE— (0«A/.) 

Setting aside ot^{Contd.) 

Necessity — Persons not parties to proceedings or not 

properly represented on record — Sale affecting. See EXE- 
CUTION Sale— Person.s not parties to procee- 
dings, ETC. (1904) 32 I.A. 23 (33'» = 32 0.296(312). 

Prior suit — Fraud in matter of — Setting aside of 

decree therein and of sale in execution thereof o.i ground 
of — Suit for — Maintainahility — Applications prior under 
a. 9. R. 13 and 0.21, R. 90~Dismissal of— Effect. 

The suit by the respondent w.as for setting aside a decree 
and auction sale, (m finding them to be illegal, fraudulent 
and collusive. The plaint alleged (hat the defeiulants- 
appellaiits procured a person represented by the minor 
appellants to institute a groundless suit for monies which 
were not due ; that, in order to get tlie respondent out of 
the way, they, by a collusive suit, got liim declared a 
lunatic and by threats forced him to leave his home and 
stay elsewhere in secrecy ; that they concealed the money 
suit, got a false return of service, and carried through the 
decree and sale of the respondent’s properties behind his 
back 

Held, that the dismissal of applications by the respondent 
u:idei Ss. 108 and 31 1 of ( .P.C. of 1882 to have the decree 
and sale set aside was no bar to the maintainability of the 
suit. 

The allegations in the plaint are plainly an attack, not on 
the regularity or sufficiency of the service or the proceedings, 
but on the whole .suit as a fraud from beginning to end . 
Ss. 108 and 31 1 of C.P.C, of 1882 limit the attention of the 
tribunal to specific matters, and. instead of subjecting to 
enquiry the radical question now involved, they assume the 
existence of a real suit. Hut here the suit itself is attacked 
as a fiaud ; and the fraurlulent and violent incidf*nts of its 
progress, as, for instance, at the stage of service and in the 
abduction of the resixindent, while they may individually 
have founded an application under Ss. 108 and 311, are here 
treated as parts and indicia of a whole. {Lord Robertson 

Khagendra Nath Mahata r. Pran N.\th Rov. 

(1902) 29 I. A. 99 = 29 C. 395 = 6 C.W.N. 473 = 

4 Bom. L, R. 363 = 8 Sar. 266. 

Puffers— Employment by vendor of— Setting aside 

of sale on ground of. See AUCTION Sale— PUFFERS. 

(1860) 6 M. I.A. 109(133 4). 

Purchaser’s suit for, on ground that he had been in- 
duced by fraud of judgment-debtor to pay a higher price — 
Maintainability. .S’e’c C.P.C. OF 1908, O. 21, R. 91. 

(1892) 19 I.A. 154 = 20 C. 8. 

Rights of parties on — Purchaser — Setting aside of 

sale at instoiue of, and recauery of purchase-money by him 
from decree-holder — Effect of — Decree-holder's rights 
against judgment-debtor — Revival of. 

^’i- estate was sold for arrears of revenue under Bengal 
Act XI of 1859, and, after deducting the arrears of Govern- 
ment revenue and sale expenses, a certain sum remained as 
surplus proceeds in deposit in the hands of the Collector. 
That sum was purchased by the respondents in execution of 
a money decree obtained against A by one B, and the pur- 
chase-money paid by the respondents was applied in satis- 
faction of the decree of B and of other decrees obtained by 
other persons against A. The revenue sale was, however, 
subsequently set aside in a suit brought by A for that pur- 
pose, and. in consequence, the Collector refused to pay the 
respondents the amount purchased by them. 

Queere whether, assuming that the respondents had reco- 
vered from B and the other execution creditors the purchase- 
money paid by the respondents on the ground that their 
purchase had become infructuous, the right of the execu- 
tion creditors would not have l>een revived against A (143). 
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EXECUTION SALE— 

Setting aside of — {Contd,') 

{Sir James IV.Colvilc.) KaM TUHUL SiNGH z'. BiSES- 
WAR Laij, Sahoo. (1875) 2 LA. 131 = 15 B.L.R. 208=-- 

23 W. R. 305 = 3 Sar. 477 = 3 Suth. 136. 

Rights of parties on — Restoration of property sold to 

t nd j^ment-debtor — Condition of — Deposit paid into Court by 
auction purchaser to complete sale — Amount paid by him to 
dischar^^e debt charged on property — His ri^ht to refund 
of — Distinction — C. P. C. of 1908, .V. 144 — Effect. 

P, the predecessor in title of the appellants 1-5 (the jaclg- 
meni-debtors), was the owner of a full sixteen annas share 
of a village. Ten of the said shares were encumbered and 
six were unencumbered, save that two bonds had been exe- 
cuted by P in favour of one G, which purported to create a 
charge on a three annas share in the said mahal as security 
for the said G for two sums of money. 

In execution of a decree obtained against P, some of the 
respondents (auction-purcliasers) purchased the six unen- 
cumbered annas share, and a sale certificate was granted to 
them, which declared their respective interest in the six 
annas share, and also declared that such share was subject 
to the charge created by the afore-mentioned bonds, but was 
outside the ten annas share hereinbefore described as the 
encumbered property. The purchase money was paid into 
Court and eventually distributed to various mortgagee 
decree-holders and others holding money decrees against the 
judgment-debtor whose debts were thereby discharged to the 
extent of such payments. Tlie auction purchasers were duly 
put into possession of the six annas share purchased by 
them and paid off the amounts covered by the two bonds in 
favour of G. 

The auction sale was however set aside by the Privy 
Council on appeal. Thereupon the judgment-debtors applied 
claiming rescoration to them of the said six annas share of 
the property together with mesne profits. The auction- 
purchasers resisted the said claim, and contended that they 
could not be asked to restore the property until (a) the 
amount which they had deposited in Court to complete the 
sal 5 ; and ((^|thi sum pi-i 1 by them to satisfy the bonds given 
by P in favour of G had been refunded. 

field that, the auction purchasers were entitled to re-pay- 
ment of the deposit paid into court as a condition precedent 
to their handing over possession to the judgment-debtors 
(355-6) ; but that the payments made by them to clear off 
the bonds in favour of G could not be made a condition of 
restoration to the judgment-debtors (356). 

The auction-purchasers have parted with their p.irchase- 
money which they paid into court on the faith of the order 
of confirmation and certificate of sale already referred to. 
This money has been distributed amongst creditors of the 
judgment-debtor who had attached the unencumbered pro- 
perty in question and could have realised their judgment- 
debts by a sale of this property in execution and it would be 
inequitable and contrary to justice that the judgment-debtor 
should be restored to this property without making good to 
the auction purchaser the moneys which have l>een applied 
for his benefit. It is the duty of the Court, both under 
S. 144 of Civil Procedure Code of 1908 and in the exercise 
of its inherent power to place the parties in the position 
which they would have occupied, but for such decree or such 
part thereof as has been varied or reversed. The remedy of 
the auction purchasers was not merely to apply for a certifi- 
cate of sale of the unencumbered property or to obtain from 
the judgment-creditors re-payment of the .sums paid out to 
them under the orders of the Court (355-6). 

As regards the sums paid by the auction-purchasers to C. 
this payment stands on a different footing from the deposit 
of the purchase-money. It was an optional payment, made 
without any order of the Court, and us it entitled them to 


EXECUTION SAIiE-~{Contd,) 

Setting aside of — (Could,) 

stand in the shoes of G, as holders of the bonds, it entails 
no hardship ; but however that may be, these payments 
cannot be made a condition of restoration to the judgment- 
debtors (356). (Cord Carson.) JAI BarHAM v, KaDAR 
Nath Marwari. (1922) 49 I. A. 361 = 

2 Pat. 10 (16-7) = 27C. W. N. 682 = 21 A. L. J. 490 = 

37 C. L. J. 351 = 32 M. L. T. (P. C.) 10= 
4 Pat. L. T. 61 = 18 L. W. 802 = 26 Bom. L. R. 643 = 
L. R. 4 P. C. 117 = (1923) M. W. N. 368 = 69 I. C. 278= 

A. I. R. 1922 P. C. 269 = 44 M. L. J. 736. 

Suit by judgment-debtor for, based on fraud of decree- 

holder — Maintainabilily. 

The decree-holder and the judgment-debtor mutually 
agreed to postpone the execution sale for two months and the 
judgment-debtor prepared a petition counter-signed by the 
pleader for the decree holder acting under his instructions, 
praying for the postponement of the sale but presented it to 
the wrong court. The exacuting court, not ha\ing any peti- 
tion for postponement on its file, proceeded with the sale in 
the absence of the judgment-debtor and his advisers who left 
the court under the belief that the sale was postponed. The 
decree-holder was present, allowed the sale to proceed, him- 
self became the purchaser, and was put in pos ession. In 
a suit filed by the ju.lgment debtor for setting aside the 
sale, held , affirming the judgment t)f the court below, that it 
would be breach of faith on the purt of the decree-holder to 
retain the advantage of his purchase, and that the .sale ought 
to be set aside. 

Terms on which it ought to be set aside indicated. (Sir 
Barnes Peacockf) GANGA PeRSHAI) SAHU GOPAL 

SINGH. (1884) 11 LA. 234 = 11 C. 136 = 4 Sar. 672. 

^ 244 of the Code of Civil Procedure, ]882, is no 

bar to a suit by a judgment-debtor to have an execution sale 
set aside on the ground that the decree in execution of which 
the sale was held and the order for sale therein had been 
fraudulently obtained by the decree-holder inasmuch as the 
suit is in effect one to set aside the decree and (he order for 
sale on the grounds alleged (2/1-2). (Sir John Edge.) 
IAL.ANDHAR THAKUR n. JHARULA DAS. 

a9i4) 41 I A. 267 = 42 C. 244 (249)= 16 M. L. T. 210 = 

(1914) M. W. N. 636 = 12 A. L. J. 1176 = 

16 Bom. L. R. 845 = 20 C. L. J. 360 = 18 C.W.N. 1029 = 

24 I. C. 601 = 27 M. L. J. 100. 

Suit by iud gm nit'debtor in a represefitative capacity 

f 0 f — Sale of his estate not authorised by decree — Suit on 
ground of. 

S. II of Civil Procedure Code of 1861 is no bar to a suit 
by a person against whom a decree has been obtained in a 
representative character to set aside a sale purporting to be 
in execution of that decree in a case in which the decree 
does not authorise an execution agiinst the plaintiff’s estate 
and the sale in question was really under orders which had 
not the support of any decree. CHOWDHRY WaheD ALI 
V. MUSSUMAT Jumaee. (1872) 11 B. L. E. 149 = 

18 W. R. 185 = 2 Suth. 680=3 Sar. 139. 

Suit by some of judgment-debtors for, based on fraud 

of other judgment-debtors, decree-holder and auction- 
purchaser. 

The respondent obtained a decree for possession of some 
lands and for mesne profits and costs against the appellants 
and certain other persons who were co-sharers with them in 
Futtehpore. In execution of that decree Futtehpore was 
attached. Thereupon, appellants and two others paid their 
quota of the judgment-debt and came to an arrangement 
with the decree-holder that their shares should be exempted 
from sale. The shares of the other co-sharers were alone 
put up for sale, and were sold. That sale was afterwards 
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EXECUTION SAlj^—(Co/iiJ.) 

Setting aside 

set aside and the attachment revived, and a fresh sale took 
place at which the whole of Fattehpore was sold. 

The appellants and the other persons interested thereupon 
instituted the suit out of which the appeal arose for setting 
aside the second sale, alleging the above factj and that the 
setting aside of the first sale, the revival of the attachment, 
and the second sale were brought about by fraud and collu- 
sion in the part of the other co-sharers, the judgment-credi- 
tor, and the auction purchasers, who were all made defen- 
dants. The plaint was in effect based on the footing that the 
judgment-creditor broke his alleged agreement with the 
plaintiffs, and that the other persons alleged to have been 
implicated, being aware of the circumstances, look some 
part in the transaction. 

Both the courts below held that the question which the 
plaint sought to raise could only have been determined by 
the order of the Court which executed the decree, and that 
in such a case a separate suit for the purpose of setting aside 
an execution sale was expressly forbidden l)y S. 244 of 
C. P, C. of 1882. 

/A'A/, that the decision appealed from was in accordance 
with the construction which the courts in India had uni- 
formly placed on S. 244. (Aov/ PRCKSUNNO 

CUOMAR SANVAI. 7 '. KASI DAS SaNVAT., 

(1892) 19 1. A. 1G6-19 C. 683-6 Sar. 209. 

Stay of. 

Power and duly of executing Court — Insolvency of 


judgment-debtor and vesting order subsequent to attach- 
ment and before sale. AVv; KXKCuriON OK DKCrkk— IN- 
SOIA'KNCV OK JIJDGMENT-IJKBTOK PENDING I’KOCKKD- 
INGS KOR— AT'I ACHMENI IN EXECU'KION. 

(1914)41 I. A. 251 (255) = 42 C. 72('80). 
Time fixed, for. 

[Str Procedure Code ok 1908, o. 

21. K. 08.) 

Postpoiu inoit of — Discretion of Court . 

The appellants complain only of that whicli is discretion- 
ary in the Judge, of ortlering the sale ('in execution) to take 
place at the time fixed or to postpone it ( 10). {Sir Arthur 
fiobhome.') lOSHENMUN SiNC'iH v. l.AND MORKGAGE 

Hank ok India. (1884) 12 1. A. 7--11 C. 244(248)-= 

4 Sar. 588. 

Validity of. 

See also EXECUTION SAI.E— SETTING ASIDE OK. 

Attachment — Schedule to — Misdescription of pro- 
perty in — Effect. See EXECUTION SALE — An ACHMEN'l 
—SCHEDULE TO. (1913) 41 I. A. 38 = 41 C. 590. 

Award — Future award — Claim under — Attachment 

and sale of. See CiViL PROCEDURE CODE OK 1908, 
S. ()0— AWARD. (1871) 14 M. I. A. 40 (51). 

C.P.C., O. 21, K. 23 — Notice under — Service on legal 

representative of — Failure — Effect. 

(1914) 41 LA. 251 (257)- 42 C. 72 (82 3). 

Decree under execution — Reversal of Effect — 

Stranger purchaser — Decree-ho'dcr purchaser— Distinction, 
1 here is a great distinclion between decree-holders who 
L(»me in and purchase under their own decree, which is after- 
wards reversed on appeal, and bona fide purchasers who 
come in anti buy at the sale in execution of the decree to 

which they are no parties, and at a lime when that decree 
is a valid decree and when the order for sale is a valid 
order. They have nothing to do further than to look to the 
decree and to the order for sale. The former lose the bene- 
fit of their purchase on the reversal of their decree ; but the 
latter are entitled to retain it (l5-6). {Sir Barnes Peacock.') 

Nawab Zain-ul- Abdin Khan v. Maho.med ashghar 
ALI Khan. (1887) 16I. A. 12 = 10 A. 166(172) = 

5 Sar. 129. 


EXECUTION SALE-feVW/.; 

Validity oi^iContd.) 

Insolvency of judgment-debtor pending exe(TJti<;n prrj- 

ceedings— Sale in case of. See EXKCU'ilDN OK /^kcrke — 

Insolvency OF judgment-dehtok, etc. 

Jurisdiction — Itrroneous onler in exercise of— Sale in 

execution of — Nullity or irregularity. See iMoR'jT;Af;K— 

Usufructuary mortgage — Hedfmption ok — 
Decree for— Amount payable unditR. 

(1915) 43 I. A. 43 (47) = 38 A. 163 (168;. 
^Land outside jurisdiction — Sale of. See EXECU- 
TION Sale— Land ouiside jurisdiction. 

Eegal representative. For cases relating to 

Execution sale— Legal ri-fresentativk. 

Maintenance— Property allotted for, without power 

of transfer — Sale of — Validity. See Hindu I-AW— MAIN- 
TENANCE— PROPERTY ALLOITED KOR, WITHOUl' POWER 
OK TRANSFER. (1926) 62 1. A. 262=47 A. 386. 

Minor. P'or cases relating to, see EXEt'UTION 

SAi.E — M inor. 

PQj parlies to proceedings or not projierly re- 
presented on record — Sale of projxfrty of. See EXECUTION 

SAI.E— Persons no'i' parties to proceedings, etc. 

(1904) 32 I.A. 23(33) = 32 C. 296 (312;. 

Procedure in obtaining decree or in executing it 

/ rre}[ularity in —Effect. 

Execution sales cannot be treated as void or be avoided 
in a suit brought for the purpose on the grounds of any 
mere irregularities of procedure in obtaining the decrees or 
in the execution of them (.33). {Lord Duvey ) KhiarAI 
MAI. 7 . Daim. (1904) 321. A. 23 = 32 C. 296 (312) = 

9 C. W. N. 201 - 2 A. L. J. 71 -- 7 Bom. L. E. 1 = 

1 C.L.J. 584 = 8 Sar. 734. 

1 roperty solil under prior execution sale which had 

been confirmed— Sale of. AVv EXECUTION SALK PRO- 

PERTY SOI. D UNDER PRIOR EXLCCTION S \l K WHICH 
H.\D BEEN CONKIRMKI). (1872) 14 M. I. A. 529(536-7; 

Testator— Fraudulent deed by— Creditor of testator 

— Personal decree obtained against residuary legatee bv 

Sale of property in execution of. See 1'. P. ACP. S. 5^3— 

Tesi a'ior - Fraudulent TR.ANSKEK BY. 

(1866) 6 M. 1. A 510(524). 

1 rust property— Sale of of, in execution of 

peicsonal decree against trustee— Validity— Property devi-ed 
ujK)n trust for performance of religious duties — 13eneficial 
interest in surplus income — Trustee having. Sec Trust 

Relkhous trusts -Property devised upon trusts 
FOR. ^ (1887) 151. A. 1 (9-10)= 15 C. 329(339 40). 

- Warrant for execution and order of attachment 
signed by Munsarium of Ciurt and not by Judge. 

In this case the High Court held that an execution sale 
of the right, title and interest in land was rightly set aside 
on the ground that the warrant for the execution o*f the 
decree and order of attachment of the property sold had not 
been signed by the judge, as required Ijy S. 222 of the Code 
of 1859, but by the Munsarium of the Court. Their Lord- 
ships, on appeal, alfirme:! the judgment of the High Court 

Ram I) aval r. Mahtai! Singh. (1884)7 a. 606 

Will— Residue of propeity bequeathed by— Life in- 
terest in— Sale of— Validity — Residue unascertained and 
not easily ascertainable. AVc C. P. C. ok 1908, S. 60 (I) 
("0— WILL. (1856) 6 M. I. A. 510 (522 3). 

Wrongful attachment and— Money paid to avert— 

Recovery of. 

Right of—Suit for — ^^ainta^nal)ility. See CoN 

TRACT ACT— (1) SS. 69, 70 AND (2) S. 72. 

Wrong property— Attachment and order for sale of. 

Decree-holder’.s remedy in case of. See EXECUTION 

OF DECREE — AIT’ACHMENT -WRONG PROPERTY. 

(1913) 41 I. A. 38 = 41 C, 590. 



12 11 


1212 




rHE PRIVY council DIGLsI 


EXECUTOR. 


ADiMINISTKATlON ACCOUNT AGAINST. 
ADMINISTRATION OK ESTATE BY— LEGATEE’S RIGHT 
TO QUESTION— ESTOPPEL. 

Administration summons against—Inquiry in - 
Scope ok. 

Adverse title to property disposed ok by will. 
Alienation by. 

Appointment by implication ok. 

('o-exi-;cutors. 

Conveyance by. 

Direction to LET testator’s SONS into posses- 
sion ik they showed a disposition to MEND 
their manners — Ekkect. 

ICXECUTION AGAINST— ATI'ACHMENT OF PORTION Ol- 
REAL ESTATE OF TESTATOR IN — VALIDITY. 

Execution of will by testator— Admission of 
—What amounts to. 

Funerals of deceased— Expenditure upon. 
Ghat or landing place — Consecration of - 
Expenditure upon. 

Heir-at-law. 

Hindu WILL— Executor under. 

Legatee. 

Mahomedan will— Executor under. 

Mortgage by. 

rOOJA EXPENSES — PAYMENT FOR, UNDER DIRECTION 

IN WILL— Reasonableness OK— INQUIRY into — 
Order kor, in administration suit. 

Property ok tes'iator. 

Purchase by, of property held by him in trust 

FOR benefit ok HIMSELF AND OTHERS, FROM 
CO-EXECUTOR. 

Residuary legatee— Executor who is also a. 
Sale by. 

Temple— Erection of— power under testator s 
WILL AS to. 

Title of testator — admission of — What 
amounts to. 

Transfer by, of shares of land to beneficia- 


ries. 


Transfer of estate to Administrator-General 


BY. 

Will ok testator. 


Administration account against. 

Paymcfits alleged to have been made by executor on 

account of estate — Dates assigned in “ Schedule ” to answer, 
and in '"discharge" to— Errors in — Effect — Exccuicr's 

right to proz'c real dates of payments. 

In an administration account directed against an execu- 
tor, held, that errors in the dates assigned in the “Sche- 
dule” to the answer, and in the “discharge,” to certain pay- 
ments alleged to have l>een made by the executor on account 
of the estate for debts due, did not preclude the executor 
from proving, if he could, that those payments had been 
made at other dates than those stated in the schedule and 
discharge. 

Though the inaccuracy of the statement as to dates 
might affect the costs, those who are interested in the estate 
are not entitled to say that, because a payment was not 
made at the dale assigned to it, therefore it ought to I>e 
taken as not made at all. AGA MahOMED KOHIM ShE- 
RAZEE V, MEERZA ALLY MAHOMED SHOOSTRY. 

(1857) 1 Suth. 281 (282-3) =4 W. E. 106 = 1 Sar. 884. 

-property possessed by executor and not forthcomings 

Value in mcmey of— Charging of executor with— Propriety, 
It cannot be laid down that, in all cases where an ordi- 
nary administration account has been directed, the value in 
money of a specific chattel show'n to have been possessed 
by the executor, and not forthcoming, is to be charged 


EXECUTOR-(C^?«/i/.) 

Administration account against— 

against him. But, where the parties on both sides acted on 
the common basis that the executor had possessed the pro- 
perty, that for every practical purpose it had ceased to 
belong to the estate, and that for every material purpose it 
was to be considered as represented in money, the question 
being only one of quantum ^ it is competent to the master in 
taking the accounts, and competent to the Court upon the 
report, to charge the executor as for their value in money. 

Aga Mahomed Rohim Sherazee v, Meerza Ally 
Mahomed Shoostry. (1857) 1 Suth. 281 (282)= 

4 W. R. (P. C.) 106 = 1 Sar. 884. 

property possessed by executor and not forthcoming 

— Value in money of — Evidence of- — Inventory of estate 
filed by executor's executor — Value given in — Evidentiary 
value of. 

Where, in an administration account directed against an 
executor, the question arose as to the value in money with 
which he was to be charged in respect of property possessed 
by him and not forthcoming and accounted for, held that 
the value set upon the property in an inventory of the estate 
filed by the executor of that executor was prima facie 
evidence of the real value, and that, though that value was 
very far from being conclusive, and was far from being, 
under ordinary circumstances, satisfactory evidence, the 
court was entitled to act upon it, on failure of the executor’s 
executor to adduce evidence of the real value. AGA MaHO- 

med rohim Sherazee Meerza ally Mahomed 
Shoostry. (1867) 1 Suth. 281 (282) 

4 W. R. (P. C.) 106= 1 Sar. 884. 

Administration of estate by — Legatee’s right to 

question — Estoppel. 

-Minority of legatee'- Distribution made during — 
Minor acting upon^ after attaining age — Re'distribution 
made impossible by him — Effect. 

By his will a testator directed that his business should be 
carried on for 16 years after his death and that there should 
then be a distribution, and he gave to the appellant’s 
grandfather a share of the residue. The appellant became 
entitled to the share of the residue in right of her grand- 
father. 

The estate of the testator was not wound up at the end 
of 16 years. The appellant executed a power of attorney 
in favour of her husband authorizing him, inter alia^ to 
represent her in all matters connected with the estate of the 
testator and to execute deeds in her name. At the instance 
of appellant’s husband, the estate was divided into portions, 
a portion was allotted as and for the share to which the 
appellant was fntitled under the will, and her husband 
executed a release to the executors. 

In a suit instituted by the appellant years after for the 
administration of the estate of the testator, she alleged that 
she was under age when she executed the pawer of attorney, 
and that she was therefore not bound by it or by the release _ 
executed on her behalf under it. 

field that, assuming that the appellant was an infant 
when she executed the power of attorney, she had failed to 
show sufiicient ground for re-oi>ening the division already 
effected. 

In their I>ordships’ opinion the appellant had, after 
coming of age, adopted the division of the property which 
was in fact made, and made by independent arbitrators- 
She had valuable property allotted to her under it. which 
she sold at a profit sometime after she came of age, and it 
was only when the greater part of what she had received 
had been dissipated that she complained. She has been 
acting throughout with her husband and has not complained 
of his acts. It is impossible now for the appellant to restore 
the property she has received, and a general re-distribution 
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EXECXJTOE-(6W.i'.) 

Administration of estate by— Legatee’s right to 
question— Estoppel— (Ci?//*/.) 

of the property divided could not possibly I>e ordered. (St> 
Arthur Chaptncl^ CHUAH HOOI GNOH NEOH v. KHAW 

Sim Bee. (1916) 19 C. W. N. 787 (790-1) = 

31 I. C. 637. 

Administration summons against— Inquiry in— 

Scope of. 

• Moneys actually received by executor — Moneys not 

received by him o^ioing to negligence and wilful default — 

Inquiry into. 

Under a summons for an administration of the assets of 
an estate the executor could not be charged with negligence 
and wilful default. The only order which could be made 
under that petition is one directing an account of the assets 
which the executor had received, and not an order directing 
an inquiry as to whether more could have been made by 
the executor if he had not been guilty of wilful default 
(25-6). {^Sir Barnes Peacock.') MOOKERJEE MOOKER- 

JEE. (1874)2 1. A. 18 = UB.L.R. 276- 

22 W. E. 6 = 3 Sar. 408 = 3 Suth. 53. 
Adverse title to property disposed of by will. 

Setting up of— Permissibility. 

Appellant, the only son of a deceased Hindu, was one of 
the executors and trustees named in his will and sole 
residuary legatee. He joined in olitaining probate. He 
took upon himself the management of the estate and posses- 
sed himself of all the assets. For some years he acted in 
execution of the trusts of the will. Called upon to account 
and charged with various breaclies of trusts he asserted 
that the will was wholly inoperative and that the entire 
estate was joint family property, and that it belonged to 
him in his individual capacity by right of survivorship, 

I/eld^ to such a contention advanced under such circum- 
stances it would be a sufficient answer to say that no person 
who has accepted the position of trustee and has acquired 
property in that capacity can be permitted to assert an 
adverse title on his own behalf until he has obtained a 
proper discharge from the trust with which he has clothed 
himself. (Io?'d Macuaghteu.) SRINIVASA MOORTHY v. 
VENKATA VaRADA AYYANGAR. (1911) 38 I. A. 129 = 
34 M. 267 (266) = 15 C. W.N. 741 = 13 Bom. L E. 520 = 

8A. L. J. 774-14C. li J. 64 = 11 I. C. 447 = 
(1911) M. W. N. 375 = 21 M. L. J. 669. 

Alienation by. 

See Executor— Conveyance bv. 


Appointment by implication of. 

■ Intention of testator — Minor devisees — Partition 

contemplated with-^Effect. 

The will of a Mahomedan testator was in the following 

terms :— “ In respect of taluqa (7, the following conditions 

be observed: My four grandsons will be the owners 

and possessors of the taluqa in equal shares after me and 

will manage it in union. The sanad of the taluqa shall be 

in the name of my eldest grand.son. After him in the 

tame of every eldest in order of succession and the same 

order wiU continue in the family. After deducting the lam- 

)ar ari du^ and proper and necessary expenses (which will 

j ^ consultation of the four grandsons) the total 

dividp/t entire incomes of mal and servai will be 

the hnldPr*^ f ^‘**^*' a request to 

sanad for the partition, then it will be 

in spitr’of °the T P^Pe'^y) in equal shares 

tht, F u ^anad. After a devise of the village D 

'^^ich was to be discharged by the said 

paragraoh’ u ^^ughter, the will proceeded in 

and *1 — ‘Besides the property specified 

in equal ^'share..^ 6''^ndsons will be owners, 

in equal shares, of the property which is mine or which I 
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Appointment by Implication oi—{Coiit<i.) 

may or will acquire.” Then followed provisions for various 
expenses to be borne in future, and the will concluded in 
paragraph 9 follows The burden of the whole debt 
winch may Ije found due from me after my death will be 
upon my entire property, moveable and immoveable, excep- 

Ue'for'the hquid;don. "" 

//e/ii, that there was nothing in the will to justify the 

'runder if -«->*- 

1 he testator did not expressly appoint any executors of 
his wi I or guardians of his minor grandchildren. It was 

argued that an expre.ss appointment was not necessary if 

f intention to 

entrust the administration to particular individuals, but on 

tJhJ intention can be 

fhat ef property to his grandsons so 

fbler^f devisee, 

subject to the obligations attaching thereto, and there 

rom'id'^f '°tl '’.“'^“ity fn'’ any act of an executor to 

complete the operation of the will. No doubt the testator 

contemplated a jrartition by the grandsons themselves of 

the projjerty devised to them, and in that case it would be 

necessary for his grandson, if still an infant, to have a 

guardian, but there is nothing whatever to show that he 

mended all or any one of the brothers to act in that capa- 

it). So fai as his intention is concerned, it may well hb’e 

JhT’s f "®‘-'®*®i‘y for a guardian aro.se, 
the selection should be made by the court (54). 

Robson.) Mai A DiN v, AHMAD ALI. 

^^911) 39 I. A. 49 = 34 A. 213 ('220-1') = 

= W- N. 338 = 13 1.0 97^ 

IIM^E T. 145 = 9 S. L. J. 215=15 C. L. J. 270 = 

14 Bom. L. R. 192 = 15 O. C. 49 = 23 M. L. J. 6. 

Co executors. 

: ^^S>nmt~Pri,Hiplc of taking-Ditfcrcnce 

tn — Permissibility. 

In this case, one of the judges below observed ; “ I see 

no reason why an account should not be taken against one 

executor on one principle and against another in respect of 

a separate wrong committed by him or separate relief 
sought against him.” ^ 

field that that remark was not applicable to the cas- 
before their I.ordsliips (27). {Sir Barnes Peacock-) 
MOOKKK JEE V. MOOKEK JEE. (1874 ) 2 I A ] S - 

14 B. Ii. B. 276 = 22 W .B. 6=3 Sar. 408 = 3 Suth. 53. 

h one of, on behalf of estate— Maintainabiliiv. 

It IS doubtful whether one of two joint executors can 
'y, ,i'’'’'i“!“= pro^edings on behalf of their estate 
yford Parker.) MEYAPPA CHEITY v Supra 
MANIAN CHEITY. (1916) 43 I. A 113 = 

20 C. W.N. 833=(1916) 1 M. W.N. 465 = 

361. C. 323 = 18 Bom. L. E. 642 . 
Conveyance by. 

""/A tr s suit to set a$idi\ and to recover property 

Maintaiuability— .Administration summons prior by heirs 
against executor—Order in. directing executor to account 
for proceeds of same sale — Effect. 

I he plaintiffs took out an administration summons 
against M. as one of the executors of their father, for 
administration of the assets of the estate of their father. In 
the affidavit, and also in the petition which was filed in order 
to obtain that summons, the plaintiffs alleged that M had, as 
such executor, relinquished their one-fifth share in a decree 
for Ks. 1,70,000, by executing a deed of assignment of the 
said share for Ks. 5,000 only, and thereby caused a los.« fr. 
the plaintiffs of the balance of Rs. 23,333. An order was 
made on that petition referring the matter to the Master and 
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Conveyance by— 

directing him to take an account of the assets which M had 
received. The master found what yJ/ had received, and 
stated that a small balance was due from him to the estate. 
He did not, as. under the order, he could not, enter at all 
into the question of whether M had committed waste. 

In a suit subsequently instituted by the plaintiffs to set 
aside the assignment of their share in the decree aforesaid, 
as having been made for an inadequate consideration, upon 
returning the amount paid by the assignee, heid that the 
administration summons aforesaid was no bar to the main- 
tainability of the suit. 

The two causes of action are quite distinct. {Sir Barnes 
Peacock.') MOOKEKJEF: 7'. MOOKEKJLE. 

(1874) 2 I. A. 18 (26)- 14 B. L. R. 276 = 
22 W. E. 6 = 3 Sar. 408=3 Suth. 53. 

IlciPs stilt to set astdcy and to recoi'cr property — 

Parties to — Executor if necessary party. 

Scmble to a suit brought l>y the heirs for setting aside an 
improper sale of the testator’s property Ijy his executor, and 
for the recovery of the pioperty from the purchaser, the 
executor is not a necessary party (26-7). {Eir Barnes 
Peacock.) MOOKKKJEE 7'. MOOKEKJEE. 

(1874) 2 1. A. 18 -14 B. L. E. 276 = 22 W. E.6 = 

3 Sar. 408 = 3 Suth. 63. 

Invalid ^alc — Ejectment suit by transferee based on ^ 

ajjainst heirs-atdaw beneficially entitled to property — Right 
of latter to resist suit on strength of their beneficial title — 
A'e transfer of property to them by exeentor — Effect. 

In a suit in ejectment brought by a transferee of the suit 
property under a conveyance thereof executed by the exe- 
cutor under the will of a deceased person, which conveyance 
was, however, invalid against the defendants, the heirs-at- 
law of the deceased and as such persons beneficially entitled 
toth:; property, held that, even without a formal convey- 
ance of the property executed l)y the executor in their 
favour, the defendants could as defendants rely on theii 
bentficial title and resist the suit on the .strength thereof 
(28S). {Lord Phillimore.) VkK'J ANNE.S r. KOHINSON. 
(1927) 54 I. A. 276 = 5 -Rang. 427 102 I. C. 639 (2)- 

29 Bom. L.R. 1017 = 46 C. L. J. 126 - 25 A. L. J. 713 = 
31C. W.N. 1078-39 M.L. T. 134-26 L. W.417~ 

A. I. E. 1927 P. C. 151 = 53 M. E. J. 71. 

-Mort gage by — Validity — Creditors of deceased — 

Rights of — Effect on. 

It is a general rule of law and equity than an execulor or 
administrator has an absolute power of cispo-al over the 
whole personal effects of his testator or intestate, and that 
they cannot be followed by creditors into the hands of the 
alienee. The principle is, that the executor or administratcr 
in many instances must sell in order to perform his duty in 
paying debts, etc., and no one would deal with an executor 
or administrator if liable afterwards to le called to account 
(221). As an executor may absolutely dispose of the te.s- 
tator’s assets for the general purposes of the will, there is no 
reason why, in the exercise of a sound discreiion, and pre- 
suming the language of the will does not peremptorily 
require an absolute sale, the executor may not raise the 
money required by a partial sale or mortgage of the assets 
(221;. {Sir Barnes Peacock:) SVUD BaZAYET HOSSAIN 
V. DOOLI ChUND. (1878) 5 I. A. 2ll = 

4 C. 402 (407) = 3 Sar. 863. 

— Right and title in property^ Conveyance of all — 

Interest in proporty as executor when passes under. 

Where the sole surviving executor under the will of a 
certain person, was along with others benefiJally entitled to 
the property devised and bequeathed by the will and, for 
purposes for which he could have validly soli the property 
as executor, A and those others executed a sale-deed con- 
veying all the right and title that they possessed in the 
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Conveyance hy~(^Contd.) 

property, however, not doing so in terms as executor, 
and it appeared that the purchaser was, at the time of the 
purchase, desirous of a clear title free from all entanglements 
and that the position of A as the sole surviving executor 
was viewed as materia] by the parties to the conveyance, 
held that there w^as direct evidence that (he deed was exe- 
cuted by A in his capacity as executor as well as beneficial 
owner and that even in the absence of such direct evidence, 
the deed would in law include the right and title which A 
had as executor. (Lord Moulton.) BlJRAJ NOPANI v. 
PURA SUNDARY DASSEE. (1914) 41 I. A. 189 = 

42 C. 56 (64) = 24 I. C, 296 = 1 L. W. 666 = 
16 M. L. T. 338 = (1914) M. W. N. 679 = 
20 C. L. J. 368 = 18 C. W. N. 1313 = 
16 Bom. L. E. 797 = 12 A. L. J. 1186 = 27 M. L. J. 93. 

■ V alidity of— Heir's right to dispute — Estoppel — 

Conditions. 

A widow who had been appointed executrix under the 
will of her husband, but who had no power to convey the 
property after 1904, as she had then completely wound up 
the estate, conveyed the suit proi:erty to the plaintiff-res- 
pondent in 1918 in discharge of an equitable mortgage with 
which she had charged it. In a suit in ejectment brought 
by the plaintiff the defendants, the younger sons of the 
testator, who claimed to be entitled to the suit property as 
heirs of their father as upon an intestacy, disputed the 
validity of the conveyance to the plaintiff. I'he question 
was whether they were estopped from doing so. 

There was no representation by the younger sons to the 
plaintiff that the property was wholly their mother’s, or that 
she had the title to dispose of it as executrix. The truth 
was that all the partie.s were under a misapprehension that 
tlie propel ty was the widow’s audit was under that mis- 
apprehension that the plaintiff purchased the property. 

Held tliat, under the circumstances, the younger sons 
were not estopperl from disputing the validity of the con- 
veyance f288). (Lord Philiimore.) VektaNNES v. 
Robinson. (1927) 54 I. A. 276 -- 5 Eang. 427 = 

102 I. C. 639 (2) -29 Bom. L. E. 1017 - 46 C-L.J. 126 = 

25 A. L. J. 713 = 31 C. W. i- . 1073^ 39 M. L. T. 134 = 

26 L. W. 417 = A. I. R. 1927 P. C. 151 - 53 M. L. J. 71. 

1 Vi tiding up of estate — Conveyance after — Power of 

— Neglect to transfer shares to legatees — Effect, 

I^y S. 4 of the Rjobate and Administration Act, all the 
pioperty of the testator vested in the executrix as such, and 
if it had been necessary in the course of winding up the 
estate to part with or charge this property (property not 
disposed of by the will), the executrix could have made a 
good title to it. But the estate had been wound up by the 
year 1904, completely wound up, unless it be said that the 
executrix had not discharged her duty by transferring to 
the children of the testator their various shares. Her neglect 
to discharge (Iiat duty did not confer on her a title nor 
give a good fitie to one who took from her with knowledge 
of the circumstances (286). (I,ord Phillimotc.) VeR- 
TANNEST/. Robinson. (1927) 54 I. A. 276 = 6 R. 427 = 

102 I. C. 639(2)- 29 Bom. L. R. 1017 = 46 C.L.J. 126 = 

25 A. L. J. 713 = 31 C. W.N. 1078 = 39 M. E. T. 134 = 

26 E. W. 417 = A. I. R. 1927 P. C. 161 53 M. E. J. 71. 

Direction to let testator’s sons into possession if they 
showed a disposition to mend their manners -Effect. 

Sotis let into possession by executor^Subsequent 

interference by him with their possession — Potver of. 

K died leaving M and D his sons, who, upon the death 
of their father, entered into possession of his shop, continu- 
ed his business, and in that character paid and received 
money. Two years after K's death, B produced a will 
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Direction to let testator’s sons into possession if 
they showed a disposition to mend their man- 
ers— Effect— 

executed by A', appointing B as his executor, and obtained 
probate, after which he (^B) sued M and /) to recover the pro- 
perty of the testator which they succeeded to and possessed 
themselves of. B*s suit was dismissed on the ground that, 
taking the will and the codicil to be proved, the plaintiff had 
no right to institute a suit to be let into possession of the 
unadministered effects of the testator, and that, when the 
sons were let into ^ssession, there was an end of the right 
of the executor to interfere, the will providing in every 
respect they (testator’s sons) are foolish and ignorant, and 
they throw away all the property, like dust ; if they mend 
their manners it is well, and if you (executor) think proper, 
you may place them in the shop to carry on the business ; 
but if they do anything improper, they are not to be placed." 

Held , affirming the courts below, that the power given to 
the executor by the will was not a power of control to be 
exercised by the executor from time to time, according to 
the conduct of the children ; that the right construction of 
the will was that if the sons showed a disposition to amend, 
it w^s for the executor to consider whether they would be 
let into possession, but that, if they were once let in, the 
power of the executor was at an end ; and that the executor, 
who might have come to administer the trust immediately 
after the death of A', having permitted the sons of K to take 
the actual management, his control was at an end. {Mr. 
Baron Parke.) KHOORSHEDJEE MaNIKJEE v. MEHR- 
WANJEE KHOORSHEDJEE. (1837) 1 M. I. A. 431 = 

6 W. E.(P. C.) 57=1 Suth. 73 = 1 Sar. 138. 
Execution against — Attachment of portion of real 

estate of testator— Validity. 

hqnitable charge over estate in respect of unpaid 
iegacy—Existence of-^Effect. 

A legacy of 12,000 star pagodas, which was reserved by a 
testator from his estate, and devised in favour of his great 
grand-daughter, was, in pursuance of the directions contain- 
ed in the will, put in strict settlement by the executors, 
and subsequently secured by a mortgage of the real estate 
of the testator to the trustee of the settlement. Held., that 
the legacy constituted an equitable charge upon the whole 
of the real estate of the testator, and there being no evi- 
dence of the payment off of such charge, the sale of a 
portion by the sheriff under a writ of execution against the 
executor was invalid. {Lord Denman,) STEPHEN LAZAR 
V. COLLA RaGHAVA Chetty. (1838) 2 M. I. A. 83 = 

6 W. B. 126 = 1 Suth. 90 = 1 Sar. 167. 

Execution of will by testator— Admission of— What 

amounts to. 

—Collector’s certificate — Application by executor for, 


pursuant to will— Effect. See EXECUTOR — TITLE OF 

tesi'ator— Admission of. 

, (1921) 16 L. W. 404 (406-7). 

* unerwB of deceased — Expenditure upon. 

T 7^ fopriety of — Test — Will confering authority to 

-without indicating amount to be spent 

for the purpose^EffecU 

Where the will of a Hindu authorised his executors to 

obsequies, but gave no directions how they 
^ u and the question arose as to what 

such A performance of 

ascertain proper inquiry to make was to 

executors in* actually expended by the 

usaces of thp what, according to the 

Hindoos, should be expended in the obsequies 

^ c^te and fortune of the deceased. If the 

caifi executors for the performance of the 

bseqmes are more than have usually been expended at 

77 
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Funerals of deceased— Expenditure M^on—fContd.) 

the funerals of persons of the same rank and fortune as the 
deceased, and some memljers of the family object to them, 
the court ought not to sanction the expenditure (247-248* 
250). {Lord Wynford.) KamtONOO MULLICK v. KaM- 
gopaul MULLICK. (1829) 1 Knapp. 246= 1 Sar. 6. 

Unlimited penver of~Gra?it of~What amounts to. 

The will of A^, a Hindu, addressed to the respondents 
who were his eldest and fourth sons, and whom he consti- 
tuted his executors, provided as follows “ You will from 
my estate perform my obsequies and those of my wife and 
constantly perform religious acts in a suitable manner 
Whenever you perform any religious, or other acts, you 
two brothers will inform the other six brothers ; and if they 
acquiesce in your opinions, you eight brothers will perform 
the act collectively ; otherwise, whatever you two brothers 

think proper, you will do ; and should any one raise objec- 
tions, it is inadmissible." ^ 

Held that, on the right construction of the will, it did not 
authorise the executors to expend whatever sum they liked 
on the obsequies of the deceased, however ruinous such 
expenditure might be to those who had the property be 
queathed to them (248). ^ ^ 

The meaning of the words " otherwise, whatever you two 
brothers think proi^er, you w ill do ; and should any one 
raise objections, it is inadmissible ” is this : If you (the six 
brothers) do not think proper to attend the obsequies of 
your father you shall not be heard afterwards to find fault 
with the manner in which the ceremonies were performed 
or to raise trifling objections to the expense incurred ; but 
these words do not give the executors an unlimited authority 
to waste the properly of the deceased, and to leave his 
children destitute (249). {Lord Wynford:) RaMTONOO 
MULLICK r.'. RaMGOPAUL MULLICK. 

(1829) 1 Knapp. 245 = 1 Sar. 6. 

Ghat or landing place — Consecration of— Expendi- 
ture upon. 

Poioer as regards. 


A Hindu testator directed his executors to make a 
ghat on the bank of the Ganges but did not expressly 
provide for Its being consecrated. But whenever be iniended 

that a building should be consecrated, he had expressed that 
intention in his will. 

Held that, in the absense of any usage among the Hindoos 

that a ghat or landing place should always be consecrated’ 

the executors would not be justified in spending money on 

the consecration of the ghat in question (249-50) {Lori 

Wynford.) RaMTONOO MULLICK v. RaMGOPAUL Mljj 

(1829) Knapp. 246 = 1 Sar 6 
Heir-at-law. 

For all cases, see under EXECUTOR— CONVFV 

ANCE by. 

Hindu WUl— Executor under. 

Position of, at time of Administrator-Generals’ Act 

XXIV of 1867— Change in, effected by Hindu Wills Act of 
1870— Position after that Act. See ADMINISTRATOR 
Generals’ act of 1867, s. 30. 

(1896) 22 I. A. 107 = 22 C. 788. 

Transfer of estase to Administrator-General by— 

Validity— Probate obtained by executor. See Adminis 
trator-Generals’ act II of 1874, S. 31. 

(1896) 22 I.A. 107 = 22 0. 788. 
Legatee. 

Administration of estate by executor — Right to cues 

tion— Estoppel— Minority of legatee— Distribution made 
during— Minor acting upon, after attaining age— Redistri 

bution made impossible by him— Effect. See EXECurno 

—Administration of estate by. ^ 


(1916) 19 C.WJT. 787(790-1). 
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Legatee — {Contd,') 

Gifts inchoate by executor to — Purchase by executor 

for legatee in case of — Purchase out of legacy — Purchase 
out of sum representing inchoate gifts — Presumptioft, 

By his will, B bequeathed a legacy of a lakh of rupees to 
Mi his grand daughter and a minor. After B's death, his 
widow, who was appointed executrix under his will, made 
certain incomplete gifts to M. Subsequently B's widow 
laid out Rs. 90,000 in buying a house for /!/, which was 
actually bought and in which she resided till she died. The 
question arose whether that sum of Rs. 90,000 was pro- 
vided out of the incomplete gifts, or out of the legacy of a 
lakh, to M^ under her grandfather’s will, which formed 
part of his estate in his widow’s hands. 

Heldy that the presumption was strong that B's widow 
paid for the house out of the legacy, for which she clearly 
was liable, and not out of inchoate gifts, for which she 
had not yet made herself liable at all. 

Her QVs widow’s) interest was to discharge old obliga- 
tions, not to perfect new ones, {yiscount Sumner.) HaRI- 
KAM V. Madan GORAL. ( 1928) 33 C.W.N. 493 = 

49 C.L. J. 336 = 27 A.L. J. 406 = 114 I C. 565 = 
31 Bom. L.E. 710 = A.I.B.. 1929 P.C. 77 = 

67 M.L.J. Bel. 

Purchase by executor in name of — Investment of 

legacy — Purchase if by w’ay of — Evidence — Solicitors em- 
ployed by executor for purposes of purchase — Evidence of 
— Admissibility. See EVIDENCE ACT, S. 21 — EXECUTOR. 

(1928) 33 C. W. N. 493. 

Residuary legatee — Release iri favour of executor by 

— Validity of — Effect of — Estate partly administered — 
Proidso in release in respect of trusts to he performed . 

In a case in which a Hindu testator had, after dedicating 
a portion of the properties covered by the will to charitable 
purposes, bequeathed the residue to his nephew, the latter, 
upon his receipt of the residue, passed a deed of release 
and ralification of the acts done by the executors under the 
will with a proviso to the following effect : — “Provided 
always that nothing herein contained shall operate to 
release the said executors from any liability arising under 
either any covenant herein contained or any of the trusts 
appertaining to the property hereinbefore mentioned.’’ Held 
that the proviso had not the effect of cutting down the 
general ratification of those actions of the executors with 
which the nephew stated he was entirely satisfied. 

The case is the ordinary case of a property not wholly 
administered, but so far administered that the executors 
are entitled to a release from the residuary legatee. The 
proviso is the ordinary proviso which conveyancers, perhaps 
needlessly, are apt to put into a deed of release of this 
kind merely for the purpose of showing that the residuary 
legatee does not release, and does not affect to release, the 
executors from those trusts which yet remain to be per- 
formed (93-4). (^Sir Arthur Hobhouse.) PURMANUNDASS 
JEEVUNDASS 7/. VeNAYAKRAO. (1882) 9 I.A. 86 = 

7 B. 19 (28 9) = 12C. L. R. 92 = 4 Sar. 366. 

Mahomedan will — Executor under. 

Commission to — Nature of^ legacy or debt — Provi- 
sion for—Validity — Payment out of third of testator's estate 
passing by will. 

Where an executor is empowered by the will to charge a 
commission on the proceeds of sale of the testator’s real and 
personal property and cash, the commission, though given 
by way of remuneration, is a gratuitous bequest and nothing 
more than a legacy to the executor and certainly not in any 
sense a debt. Where the testator is a Mahomedan the 
commission can be paid only out of the one-third part of 
the testator's estate which passes by his will (201). {Lord 
Davey.) AGA MAHOMED JaFFER BiNDANEEM V. KOOL- 
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Mabomedan will— Executor under~~(Contd,) 

SOM Bee B£e. (1897) 24 1.A. 196 = 

25 C. 9 (18) = 1 C.W.N. 449 = 7 Sar. 199 = 

7 M. L. J. 116. 

■ Position and rights of — Probate of will — Grant of^ 

under Probate and Administration Act — Effects 

The title conferred upon every executor who has ob- 
tained probate under the Probate and Administration Act 
is obviously convenient, as tending to facilitate the admin- 
istration of the estate of the deceased and the adjustment 
of the rights of all parties concerned connected with it. But 
in the case of every Mahomedan will it establishes a some- 
what peculiar state of things (256). 

A Mahomedan testator has not an unlimited power of 
disposition by w'ill ; he can only deal with one-third of his 
property ; the remaining two-thirds pass to his heirs what- 
ever the terms of the will may be. Thus the executor, when 
he has realized the estate, is a bare trustee for the heirs as 
to tw’o-thirds, and an active trustee as to one-third for the 
purposes of the wdll; and of these trusts one is created by 
the Act; and the probate irrespective of the will, the other 
established by the probate. There are thus two trusts for 
different sets of persons of different properties and based 
upon diffei'ent titles. And this state of things does not arise 
from any accidental conflict of law^s such as gave rise to a 
somewhat similar complication in the case of Concha v. Con- 
(ha^ (1886; 11 A.C. 541. but by the deliberate action of the 
Legislature. In giving effect to a system of so peculiar a 
nature as that described their Lordships think it necessary 
to proceed with great caution. (*S*/> Arthur fVilson.) 

MiRZA Kurratulain Bahadur v. Peara Saheb. 

(1905) 32 I.A. 244 (256 7) = 33 0. 116 (128-9) = 

1 C L. J, 694 = 9 C.W.N. 938 = 2 A.L. J. 768 = 

7 Bom. L R. 876 = 8 Sar. 839 = 16 M.L J. 336. 

Title to property of — Probate — Grant of — Effect of^ 

before and after Probate and Administration Act, 

Prior to the Probate and Administration Act a Hindu or 
Mahomedan executor took no title to property merely as 
such by virtue of the probaie. In the case of Mahomedan 
executors such a title was created for the first lime by that 
Act (258). {Sir Arthur Wilson.) MiRZA KURRATULAIN 

Bahadur v. Peara Saheb. (1905) 32 I.A. 244 = 

33 C. 116 (130) = 1 C.L.J. 694 = 9 C.W.N. 938 = 
2A.L.J. 768 = 7Bom L.R. 876=8 Sar. 839 = 

16 M.L.J. 336. 

Mortgage by. 

^ See Executor-Conveyance by and executor 

—Residuary legatee— Executor who is also a. 

Pooja expenses — Payment for, under direction in 
will — Reasonableness of —Inquiry into — Order for, 

in administration suit. 

Eorm of. 

By his will a Hindu gave two- thirds of his estate to his 
two brothers, and, with regard to the remaining one-third, 
directed that it should be “looked after” by his executors. 
They were to pay out of it a great many minor bequests, 
and of those one was the following : “And for the poojas, 
etc., that shall be performed by my brothers in our own 
house you shall give my share of the expenses.” 

In an administration suit brought by the testator’s widow 
who was entitled, inter alia^ to the interest of part of his 
estate, held that the order directing inquiry should be as 
folloivs * 

“Whether the sums appearing to have been expended by 
the executors out of the said trust estate for the expenses o 
pooja rites and ceremonies performed by them year by year 
since the death of the testator were reasonable and prof^r 
to be allowed to the said executors having regard to the 
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EXECUTOE-(CtjW.) 

Pooja expenses -Payment for, under direction in 
will— Reasonableness of— Inquiry into— Order 
for, in administration suit— 

terms of the said testator’s will and all the circumstances of 
the case, and if not what sums ought to be allowed them for 
the purposes aforesaid” (201). {Lord Davey,) Benode 
Behari Bose v. Srimati Nistarini Dassi. 

(1906) 32 LA. 193 = 33 0. 180 (192)= 2 C.L.J. 189 = 
9 C.W.N. 961 = 7 Bom. L.B. 887 = 16 M.L.J. 331. 

Property of testator. 

Coming to executor ofy as executor — Test. 


Property of the testatrix could be said to come to her exe- 
cutor as executor whenever by virtue of the grant of probate 
he became able to exercise in respect of the realty any dis- 
posing power belonging to the legal personal representative. 
Whether the realty came to the hands of the executor as 
such is not the decisive question (442). {Sir Henry Duke.) 
United States Fidelity Guaranty Co. v. King. 

(1923) 33 M. L. T. 438 (P. C.). 

Suit on I>ehalf of — Limitation — Starting point— 
Administrator — Suit by— Distinction. See STRAII'S Set 
TLEMENTS LIMITATION ORDINANCE, S. 17 (l)— LAW 
ENACTED BY. (1916) 43 I. A. 113 (120). 

Suit on behalf of— Right of— Probate— ’Grant of 

Necessity — Decree in suit— Right to— Distinction. 

An executor can institute an action in the character of 
executor l>efore he proves the will. He cannot, it is true, 
obtain a decree before probate, but this is not because his 
title depends on probate, but because the production of pro- 
bate is the only way in which, by the rules of the Court, he 
is allowed to prove his title (119). {Lord Parker.) Mey- 
appa Chetty V. Subramanian Chetty. 

(1916)431. A. 113 = 20 C.W.N. 833 = 
(1916)1 M.W.N. 466 = 36 I.O. 323 = 18 Bom L. E. 642. 

I'itle to — Basis of — Probate of will not — Hindu and 
Mahomedan Wills. See PROBATE— GRANT OF— HINDU 
AND Mahomedan Wills. (1906) 32 1. A. 244 (258) = 

33 0.116(130). 

Title to — Basis of — Probate of will — Grant of — 
Necessity. 

It is quite clear that an executor derives his title and 
authority from the will of his testator and not from any 
grant of probate. The personal property of the testator, 
including all rights of action, vests in him upon the testator's 
death (119). {Lord Parker.) MEYAPPA CheitY v. 

Subramanian Chetty. (1916)431. A 113 = 

20 C.W.N. 833 = (1916) 1 M. W.N. 466 = 
36 I.C. 323 = 18 Bom. L.E. 642. 

Purchase by. of property held by him in trust for 

benefit of himself and others, from co-executor. 

——Validity of— Setting aside of, in suit by those others 
sity^'**^^ share of consideration paid — Neees- 

As executor under the will of his father, / held a 
decr^ for a certain sum in trust for the benefit of himself 
^ his brothers, and the plaintiffs, the sons of another 
d^ased brother, H, Afhad been appointed by as one 
of his execute^ and, in that capacity, A/ sold the interest 

deradofrf ‘If" ^o adequate “ 

deration was given for the purchase. 

In a suit brought by the plaintiffs for a declaration of the 
mvahdity of the said sale by M to /, held that / held in a 
. cha^cter the share in the decree which belonged 

tr, and that the sale of the said share by A/ 

nr»t msuffident consideration, the sale could 

absolute sale, but that /was bound to 
return the share of the plaintiffs in the said decree upon 


BXBCUTOE — {Contd.) 

Purchase by, of property held by him in trust for 
benefit of himself and others, from co-executor 

—{Contd.) 

purcha.se-money which he had given for 
It (2d-4). {Str Barnes Peacock.) MOOKERJEE v. MOOKER- 

(1874) 2 1. A. 18 = 14 B. L. E. 276 = 
22 W.E. 6 = 3 Sar. 408 = 3 Suth. 63. 
Eesiduary legatee— Executor who Is also a. 

— Legacy— Property charged with— Mortgage of— 

Validtty of against legatee— Delay on part of legatee in 
recovert ng legacy— Effect . 

The sons of a deceased Hindu by his first wife were, under 
his will, executors and residuary legatees of all his property, 
subject to a legacy to the deceased’s second wife and her 
.sons charged upon the property. To secure a debt advanced 
by the appellant Bank to the said executors and residuary 
legatees for the purposes of a business started and carried 
on by them after the testator’s death for their own l^enefit 
the said executors and residuary legatees deposited with the 
appellant Bank by way of equitable mortgage the title deeds 
of a portion of the property charged with the legacy. By 
the terms of the will the legacy was to be made up and paid 
within 6 years after the te.statoi’s death, which period Ld 
expired 8 years before the date of the mortgage. 

In a suit by the junior wife of the deceased and her sons 
to estab ish the priority of their charge over the mortgage to 
the Bank the Bank contended that, assuming notice of the 
will on their part, they were entitled to assume that the 
executors were acting with the consent of the legatees. 

/A'Af that, though lapse of time was a circumstance that 
might ^ taken into consideration in such cases, yet, in view 
of the fact, that two of the sons by the junior wife were ' 
still minors when tlie title deeds were deposited with the 
Bank, and that continued posse&>ion by the executors and 
residuary legatees was not incon.sistent with the purposes of 
thevsili, the rights of the parties were unaffected by that 
circumstance. {Sir Andrew Scoble.) BANK OF BOMBAY 
V. SULEMAN SOMJI (I 9 O 8 ) 35 I.A. 139 = 

33B. 1 (21) = 4 M. L. T. 201 = 8 0 L J 346 = 

12 0. W. N. 993 = 10 Bom. L. E. 1065=5 A. L.j! 661 = 

^ 369 =16 M. Ii. J 435 

^y—^sacy charged upon property by wii'l 
—Priority— Mortgage with constructive notice of will— 

By his will a Hindu bequeathed his entire property to 
his sons by his first wife subject to a charge in resp^t of a 
legacy given to his second wife and her sons. To secure a 
debt of their own, the sons of the first wife, executors and 
residuary legatees under the will, mortgaged a portion of the 

property to the appellant who took the mortgage with cons- 
tractive notice of the will. 

In a suit brought by the legatees, the 2nd wife of the 
testator and her sons, to establish the priority of their charee 
over the mortgage to the appellant, h,ld that the claim of 
he legatees must prevaH over the mortgage to the appel- 
lant. {^Str Andrtw Scoble.') Bank OF BOMBAY v. SOLEMN 
SOMjr. (1908) 35 I. A. 139 = 33 B. 1 = 8 C. L J 345 f 
4 M.L.T. 201 = 12 C.W.N. 993 = 6 AX. J 661 = 

10 Boin.L.E. 1066 = 1 1, c. 369 = 18 M. L. J. 436 

-—-Mortgage by -Validity - Legatees-Creditors of 
testator— Validity against- Distinction. 

If an executor who is also residuary legatee sells or mort 
gages an asset of the testator for valuable consideration to a 
person who has no notice of the existence of unsatisfied 
debts of the testator, or of any ground which rendered it 
improper for the executor so to deal with the a.sset tLe 
p^n s purcha^ or mortgage is valid against any unsatis- 
fied creditor of the testator. There is. however, a distinct on 
in this respect between creditors and legatees. A mortgage 
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EXECUTOR— 

Residuary legatee— Executor who is also &— {Conti/) 

by an executor who is also residuary legatee to secure his 
private debt may be set aside even at the suit of a pecuniary 
legatee, for the nature of the claims of legatees, they taking 
under the will, may be ascertained, but as to creditors it 
is different. If a reasona])le time has elapsed since the death 
of the testator, and then the executor deals with the 
residue as his own, the purchaser may. in the absence of 
notice to the contrary, assume that the debts have been paid, 
or that there are other assets for payment of the debts, if 
any ; therefore the mortgagee would be safe as against 
creditors. {Sir Andrc70 Scohlc.) BANK OF BOMBAY v. 

SULEMAN SOMJi. (1908) 35 I. A. 139 (148-9) = 

33 B. 1(20-1) = 4 M. L. T. 201 = 8 C. L. J. 346 = 
12 C.W. N. 993 = 10 Bom. L. B. 1065 = 5 A. L. J. 661 = 

1 1. C. 369 = 18 M. L. J. 435. 

Mortgage by, as absolute owner and not as executor 

— Mortgagee's rights in case of. 

In a case in which a will bequeathed the entire property of 
the testator subject to a charge thereupon in respect of a 
legacy, and the appellant took a mortgage of a portion of 
the property from the executor and residuary legatee for a 
debt advanced to him for his own purposes treating the 
mortgagor as absolute owner of the property mortgaged, 
held, following the case of In re Queale’s Estate, (1886) 
Ir. L. R. 17 Ch. D. 361, that the appellant having dealt with 
the executor and residuary legatee as, and in his capacity of, 
an individual owner — not an executor -the appellant had 
no l)etter title than that which the mortgagor really had in 
his capacity as beneficial owner, i.e., as residuary legatee. 
{Sir Andre70 Scoble.) BANK OF BOMBAY SULEMAN 
SOMJI. (1908) 85 I. A. 139 = 33 B. 1(21-2) = 

4 M. li. T. 201=8C.L. J. 345 = 12 C. W. N.993 = 
10 Bom. Ii. R. 1066 = 6 A. L. J. 661 = 1 1. C. 369 = 

18 M. L. J. 435. 

Sale by. 

See Executor— CONVEYANCE by. 

Temple— Erection of— Power under testator’s 

will as to. 

What amounts to. See HINDU Law — WILL — 

CONSTRUCTION— Temple. 

(1829) 1 Knapp. 245 (249-50) 

Title of testator — Admission of — What amounts to 

Collector's certificate — Application by executor for, 

pursuant to will — Effect, 

In a suit by the reversionary heir of one P, the plaintiff 
pleaded that the maternal grandfather of P agreed to give 
P a share in his family properties along with his sons, and 
that the sons had assented to that arrangement. 

P had left a will which recited the agreement and the 
assent pleaded by plaintiff. The executors appointed under 
the will were members of P's maternal grandfather’s family. 
On the death of P, the executors under his will applied to 
the Deputy Collector and Deputy Registrar of Grants and 
Certificates, Madras, for a transfer from P's name of pro- 
perty which had been purchased with the joint funds of the 
maternal grandfather’s family in the name of P, and for the 
issue of a certificate. In the application it was stated that 
the property had been acquired by inheritance, the grantee 
or registered holder being the brother-in-law of the peti- 
tioners, and that the registered holder had left a wdll stating 
that the petitioners might take a fresh certificate after his 
death. There was a clause in the will to that effect. The 
certificates were issued as prayed. 

The plaintiff contended that the will had been acted upon 
by the executors, who were members of the maternal grand- 
father's family, and that tliat fact showed that the statement 

the will was true. 

Held, over-ruling the plea, that, though the conduct of 


EXECUTOR -(C^7«///,) 

Title of testator— Admission of —What amounts 

to — {Ccnttdf) 


the executors in applying for a transfer in pursuance of the 
will might properly be regarded as an assent by them that 
the will was duly executed, it could not be treated as an 
admission by the members of the family that the statement 
in the will was true. « 


What was done by the executors was a requisite or at 
any rate convenient step for the purpose of procuring a 
transfer in the Registry, but cannot be deemed an admission 
of title in the sense urged by the plaintiff. {Sir Lawrence 
Jenkins.) NALAM PaITABHIRAMA KAO v. NARAYANA- 
MOORTHY. (1921) 16 L. W. 404 (406-7) = 

26 C.W.N. 273 = L.R. 3 P.C. 29=A.I.B. 1922 P. C. 102. 


Transfer by, of shares of land to beneficiaries. 

Al^ot in common use except perhaps in old Presidency 

tenons. 

No doubt, to perfect their title, the defendants, the 
persons beneficially entitled to the property vested in 
the executrix, in strictness, might require conveyances 
thereof from the executrix (S. 113 of the Probate and 
Administration Act not applying). But it is well known 
that except, perhaps, in the old Presidency towns, such 
niceties of conveyancing as transfers by executors of shares 
of lands are not in familiar use (288). {Lord Phillimore.) 
VertanneS V. ROBINSON. U927) 64 1. A. 276 = 

6 Rang. 427 = 102 I. C. 639 (2) = 29 Bom, L. R. 1017 = 
46 C. L. J. 126 = 25 A. L. J. 713 = 31 C. W. N. 1078 = 
39 M.L.T. 134 = 26 L.W. 417 = A.I.R. 1927 P. 0. 161 = 

63 M. L. J. 71. 


Transfer of estate to Administrator-General by. 

Beneficiary's suit for declaration of invalidity of , 

and for accounts against executor — Decree in, upholding 
transfer and dismissing suit — Subsequent suit by beneficiary 
for accounts of dealings ivith estate by executor — Maintain- 
ability. 

The executors nominated by a testator accepted and 
retained office for two years and a half after his death, when 
they executed a transfer of the estate and its management to 
the Administrator-General, bearing to be in pursuance of 
the provisions of the Administrator Generals’ Act of 1874. 
The petitioner, the ultimate beneficiary under the will, 
instituted a suit based wholly on the illegality of the trans- 
fer by the executors to the Administrator-General. His 
plaint prayed (1) for the appointment of a receiver ; (2) for 
an injunction to restrain the Administrator-General from 
interfering with the estate or its management ; (3) for 
removal of the executors-nominate, and the appointment of 
new executors or trustees, and a judicial scheme for their 
administration ; (4) for an account of the dealings of the 
executors-nominate with the estate ; and (5) to have the 
maintenance payable to the petitioner and his mother fixed 
by the Court. 

Their Lordships held the transfer to the Administrator- 
General to be valid, and dismissed the petitioner’s suit. The 
petitioner contended that the dismissal of his suit might 
deprive him of his remedy against the executors-nominate 
in respect of charges of malversation in their office made by 
him against them, and that the dismissal of the suit might 
afford the executors-nominate a good defence of res judicata 
in respect of a new action brought by him against them for 
an account of their dealings with the estate. 

Held, that there w’as no room for any such apprehension 

(207). 

The conclusions lor accounting, which are directed, not 
against the Administrator- General, but against the exec^to^^• 
nominate who made the transfer to him, are simply ancillary 
to the leading conclusions of the plaint which prec^e them. 
They are aptly framed for the purpose of ascertaining the 
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EXECUTOR ) 

Transfer of estate to Administrator Gen6ial Tsy 

—{Contd.') 

details of the property, which these executors-nominate were 
to pay or deliver to the trustees whom the court were asked 
to appoint in their stead. The dismissal of conclusions, 
brought for such a special and limited purpose, cannot 
afford any ground of defence to the executors-nominate in 
an action by the ultimate beneficiary against them for an 
account of their dealings with the estate (207). {I.ord 

Watson:) Administrator-General of Bengal 

Prem Lal MulliCK. (1895) 22 I. A. 203 = 

22 C. 1011 (1015) = 6 Sar. 660 =5 M. L. J. 167. 

Property or portion of it wrongfully retained by 

executor in case of — Recovery of — Administrator-GeneraVs 

right of — Failure by him to recover — Beneficiary's remedy 
in case of. 

Where the executors-nominate under a will, after accept- 
ing office and retaining it for a number of years, executed a 
transfer of the estate and its management to the Adminis- 
trator-General, bearing to be in pursuance of the provisions 
of the Administrator-Generals’ Act of 1874, held that the 
Administrator General, in whom the whole estate of the 
testator was vested by the transfer, had the right, and was 
under a duty, to recover the estate or any portion of it, 
whether it was in the hands of the executors-nominate, or of 
other persons (207). 

Held further^ that if the executors-nominate failed to 
make over to the Administrator-General funds or property 
which they had no right to retain, it would be open to the 
person, who had the ultimate beneficial interest in the estate, 
to call them to account, in order that such funds or property 
should be paid or transferred to the Administrator- (zeneral 
(207). {ford Watson.) ADMINISTRATOR GENERAL OF 

Bengal Prem Lal Mullick. (1895) 22 I. A. 203 = 
22 C. 1011(1016) = 6 Sar. 660 = 5 M. L. J. 157. 

; — Validity of — Hindu will — Executor under, who had 
obtained probate — Transfer by. AdMINISTRATOR- 

GenekalS’ act II OF 1874, S. 31. (1895) 22 I.A. 107 = 

22 C. 788. 

Will of testator. 

Execution of — Admission of — What amounts to. See 

Executor— Title of testator. 

(1921) 15 L. W. 404 (406 7). 

Property disposed of by--AdvtTse tide to — Setting 

up of— Permissibility. See EXECUTOR— Adverse title, 
KTC. ( 1911) 38 I. A. 129 = 34 M. 257 (265). 

Validity of — Right to dispute. See EXECUTOR — 

Adverse title, etc. 

(1911) 38 I. A. 129 = 34 M. 257 (265). 

EXEMPTIONS IMMEMORIAL. 

■ Proof of — Presumption of, from proof for some years 
back. See CUSTOM — IMMEMORIAL CUSTOM. 

(1849 60) 4 M. I. A. 466 (499). 

EX KING OF DELHI, 

See Delhi, Ex-King of. 

EX-PARTE ORDER. 

See Order — Ex parte ORDER. 

EXPECTANT HEIR. 

Who is an. See CONTRACT ACT, S. 16— EXPEC- 
TANT HEIR— WHO IS AN. 

(1918) 36 M. L. J. 614 (624-6). 


FACTORS’ ACT XX OF 1844. 

■ English Aet extended to India by. 

The Factors’ Act, 5th and 6th Viet., c. 39, is extended to 
India, by the Act of the Indian legislature. No. XX of 
1844 (Factors* Act). {ford Justice Knight BruceS 

Gobind Chunder Sein V. Ryan. 

(1861) 9 M. I. A. 140 (160) = 1 W.R. (P.O.) 43 = 
16 Moo. P. C. 230 = 8 Jur. (N. S.) 343 = 5 L. T. 659 = 
10 W. R.(Eng.) 156 = 1 Suth. 471 = 1 Sar. 831. 

7^®' ^ 3 — Taking case out of former section and 

bringing it under latter — Findings necessary for 

To bring a case within the third, and take it out of 
the first section, of the Factors’ Act, the Court must cate- 
gorically find the facts of want of good faith, and of notice 
to the lender of want of authority in the agent, or that he is 
acting mala fide in tlie transaction against his principal 
(161). {ford Justice Knight Bruce.) GOBIND ChuNDER 

Sein Ryan. (1861) 9 M. I. A. 140 = 

1 W. R. (P. C.) 43 = 15 Moo. P. C. 230 = 

8 Jur. (N S.) 343 = 5 L. T. 569 = 10 W.R. (Eng.) 165 = 

1 Suth. 471 = 1 Sar. 831. 

S. 3 — Inquiry under — Manner of — Evidence re- 

qui red, 

S. 3 of the Act, though it insists upon a conclusion as to 
the want of good faith, and of notice to the lender of want 
of authority in the agent, or that he is acting mala fide in 
the transaction against his principal, prescribes nothing as 
to the nature of the evidence on which it is to ije founded, 
or the manner in wiiich the inquiry is to be conducted. The 
question must be dealt with as any other question of fact, 
by a due consideration of all the circumstances (165). {Lord 
Justice Knight Bruce.) GOBiND CHUNDER SEIN v. 
Ryan. (1861) 9 M. I. A. 140 = 1 W. R. (P. C.; 43 = 
15 Moo. P. C. 230-8 Jur. (N. S.) 343 = 5 L T 569 = 
10 W. E. (Eng.) 155 = 1 Suth. 471 = 1 Sar. 831. 

IVant of good faith and notice to lender — Issue as 
— Question to be considered in case of. 

In deciding the issue of want of good faith, and notice to 
the lender that the agent has no authority, or is acting 
mala fides, the proper question to l)e considered is whether 
the circumstances under which the pledge was made were 
such as that a reasonable man, and a man of business, apply- 
ing his understanding to them, would certainly know that 
the agent had no authority to make the pledge, if not also 
that he was acting mala fide in respect thereof against his 
principal (160-1). \^ford Justice Knight Bruce.) GOBIND 

Chunder Sein v. Ryan. (1861) 9 M. I. A, 140 = 

1 W. R . (P. C.) 43 = 15 Moo. P. C. 230 = 

8 Jur. (N. S.) 343 = 6 L. T. 669 = 10 W.R. (Eng.) 166 = 

1 Suth. 471 = 1 Sar. 831. 

FALSE IMPRISONMENT. 

Action for — Maintainability — Actual detention and 

complete loss of freedom — Necessity. 

Nothing short of actual detention and complete loss of 
freedom will support an action for false imprisonment (158). 
{Lord Macnaghten.) SVED MaHAMAD YuSUF-UD-DIN 

V. Secretary of State for India in Council. 

(1903) 30 I.A' 154=30 C. 872 (879) = 7 C. W. N. 729 = 

5 Bom. L. R. 490 = 8 Sar. 503. 

Contract — Movement in violation of — Prevention of 

— If and when false imprisonment. See FALSE IMPRISON- 
MENT -WHARF. (1909) 14 C. W. N. 410. 

-Damages for — Liability for — Military Cantonment 

Commanding officer of — Arrest and imprisonment of alleged 

dangerous lunatic — Liability for. See DAMAGES ARREST 

WRONGFUL. (1882) 9 I. A. 162 (172) = 9 0. 341. 
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FALSE IMPRISONMENT— 

Malicious prosecution — Distinction — Test, 

One G was convicted of having attempted to obtain official 
information by bribery. Subsequently, the officiating resi- 
dent at Hyderabad applied to the District Magistrate at 
Simla for a warrant to arrest the appellant on the charge of 
having abetted G in the commission of that oftence. The 
Magistrate granted the application, and issued a warrant for 
l^e appellant’s arrest. The appellant was arrested in pur- 
suance of the warrant, and was taken to the court of the 
District Magistrate. He was released on bail, undertaking 
to appear on a day named at the Court of the District 
Magistrate. On an application by the appellant to set aside 
the warrant, the warrant was cancelled, and the proceedings 
thereon were set aside by an order of Her Majesty in 
Council. 

In a suit brought by the appellant against the Secretary of 
State for India, alleging that the warrant was issued with- 
out jurisdiction and that the charge against him was unfound- 
ed, and claiming compensation for the injury inflicted upon 
him, and the sufferings, expense, and loss which he had sus 
tained in consequence, heldy that the case was one of false 
imprisonment or nothing, and that no question of malicious 
prosecution was involved (157). 

All or almost all the elements reejuired to found a case of 
malicious prosecution are wanting (157). {Lord Mac- 
naghten^ SyED MaHAMAT) YUSUK-UD-DIN v, SECRE- 
TARY OF State for India in Council. 

(1903) 30 I. A. 154=30 C. 872(879) = 7 C. W. N.729 = 

• 5Bom. L. B. 490 = 8 Sar. 503. 

Wharf — Exit froniy conditioned on payment — Exit 

without payment — Preventing by force of — If and when 
false imprisonment. 

Plaintiff entered a wharf belonging to the defendants and 
paid a penny to stay there till the boat should start and then 
be taken by the boat to the other side. The defendants 
were always ready and willing to carry out their pait of this 
contract. Then the plaintiff vdianged his mind, and wished 
logo back. The rules as to the exit from the wharf by the 
turnstile required a penny for any person who went through. 
This the plaintiff refused to pay, and he was by force pre- 
vented from going through the turnstile. In a suit by him 
for damages for assault and false imprisonment, it was not 
suggested that there was any exce&'^ive violence at all. 

Heldy that there was no false imprisonment at all. 

The plaintiff w'as merely called upon to leave the wharf in 
the w ay in which he contracted to leave it. There is no law 
requiring the defendants to make the exit from their premi- 
ses gratuitous to people who come there upon a definite con- | 
tract which involves their leaving the wharf by another w'ay. 
And the der'Cndants were entitled to resist a forcible passage 
through their turnstile. {Lord Loreburn, L, Cf) ROBERT- 
SON V. Balmain New Ferry Co., ltd. 

(1909) 14 C. W. N. 410 = 5 I. C. 842. 

FAlkULY. 

Meani ng of. 

The word “ family ” is elastic and capable of different 
interpretations (1030). 

Held that, on the true construction of the will in question, 
the w’ords “ members of my family” therein, meant the 
members of the testator’s family who were existing at the 
date' of his death, and that there was no reason why the 
words should be extended to include people other than those 
existing when the testator died (1030). {Lord Biukmaster 1) 

Gnanendra Nath Das v. Surendra Nath Das. 

(1920) 24 C. W. N. 1026 = (1921) M. W. N. 550 = 

28 M. li. T. 453 = 61 I. C. 323. 

- . 'Members of my {testator's) family — Meaning of ^ 

Members existing at date of testator's death — Members 
other than those existing at that time. 


FAMILY— 

The word “ family ” is elastic and capable of different 
interpretations. 

Where a will, which made a good bequest of the income 
of a house for religious purposes, provided ; “ The said 
house shall remain under the control and the supervision of 
the shebait for the time being, but shall be available to all 
the members of my” (testator’s) “ family both male and 
female, for temporary residence and use,” fteld that the 
phrase “members of my family” in the will meant the mem- 
bers of the testator’s family who wrere existing at the date 
of bis death and the bequest was valid. 

Their Ix>rdships see no reason why the word “family” 
in this will should be extended to include people other than 
those existing when the testator died (1029-30). {Lord 
Buckmaster?) GNANENDRA NATH DaS v. SURENDRA 
Nath Das. (1920) 24 C. W. N. 1026 = 

(1921)M.W.N. 550 = 611.0. 323 = 28 M.L.T. 463. 

FAMILY ABEANUEMENT. 

See (1) COMPROMISE; (2) HINDU LAW— COM- 
PROMISE ; AND (3) Hindu law*— Family arrange- 
ment. 

FAMILY LIFE . 

Ties of — Strictness of — England and India -Dis- 
tinction. See India— Family life. 

(1892) 19 I.A. 108 (129) = 19 C. 613(633). 

FATAL ACCIDENT. 


Compensation for — Claims for^ by different mem- 
bers of family — Total amot/nt — fixing of. before consi- 
dering gteestion of apportionment of same — Necessity. 

On a claim for compensation by members of the family 
of a person killed by accident, under an enactment which 
corresponded to the Fatal Accidents Act, 1846, ordinarily 
known as Lord Campbell’s Act, held that it was advisable 
to proceed on the principle of assessing the total amount in 
the first instance, and then to apportion it (318). {Lord 
Parmoor.) ROYAL TRUST CO. CANADIAN PACIFIC 

Railway Co. (1922) 31 M. L T. 317 (P.C.). 

Compensation for. to family of person killed — Mea^ 

sure of — Elements to be taken into account. 

When a claim for compensation to families of persons 
killed through negligence is made, the right to recover is 
rtstricted to the amount of actual pecuniary benefit w’hich 
the family might reasonably have expected to enjoy bad 
the deceased not been killed. It is not competent for a 
Court or a jury to make in addition a compassionate allow- 
ance. The principle, as stated by Ix^rd Watson in Grand 
Trunk Railway Company of Canada v. Jennings is appli- 
cable in cases w’here the loss, In respect of which compen- 
sation is claimed, is based on the cessation of an income 
derived from professional skill : — 

“It then becomes necessary to consider w'hat, but for the 
accident which terminated his existence, would have been 
the reasonable prospects of life, work and remuneration; 
and also how far these, if realized, would have conduced to 
the benefit of the individual claiming compensation” (318). 


Parmoor.) ROYAI. TRUST CO. v. CANADIAN 

iFic Railway Co. (1922) 31 M.L.T. 317 (P.C.). 

— Compensation for. to family of person killed 
iciple of fixing — Application of to particular cases 
ifficulty in. 

a case of a claim for compensation to families of per- 
killed through negligence, the difficulty arises not in 
statement of the principle on which the amount o 
pensation is to be arrived at, but in its application to 
se in which the extent of the actual pecuniary loss is 
;Iy a matter of estimate, founded on 
:h no accurate forecast is possible (319). \ 

moor.-) ROYAL TRUST CO. v. CANADIAN PACIFIC 

LWAY CO. 0922) 31 M. L. T. 317 (P.O.). 



1220 


THE PRIVY COUNCIL DIGEST 


1230 


FATAL ACCIDENT- (CWrf.) 

Damages sustahted by relatives in consequence of — 

Suit for — Right of — Railway Act of Canada^ 1919, S, 385. 

The question was whether S. 385 of the Railway Act of 
Canada, I9l9, established in respect of acts and omissions 
to W'hich it applied a new principle of responsibility; new 
in the sense that independently of provincial legislation it 
Created a liability to pay damages in a civil action for 
causing the death of a human being and new in the sense 
that the liability so created extended to consequences which 
were neither the immediate or the direct result of the act or 
omission complained of nor within the intention actual or 
presumed of the Railway Company. 

fields affirming the Courts below, that the operation of 
the section was subject to the rule of the common law that 
an action does not lie for damages suffered in consequence 
of the death of a human being, that the section did not 
establish any such liability as that contended for ; and that 
the absence of anything specifying the class or classes of 
persons entitled to indemnity in such circumstances was 
significant (221-2). 

Since Lord CampbelTs Act was enacted in 1846, similar 
legislation has been passed by many legislatures in the 
United States as well as in British Dominions, and it ap- 
pears to be the general practice in enacting such statutes 
to define the ( lass or clasvses for whose benefit an action 
may be brought; and the fact that the Railway Act in qiies 
tion is silent upon this matter affords, their lx)rdships 
agree, an indication that the section is not addressed to the 
subject of indemnity for damages arising from death (222). 
{Mr. Justice Du^.) AMELIA McCOLL v. CANADIAN 

Railway Co. (1922) 33 M.L.T. 219 (P.C.). 

f-^gal personal rcpresentatii'c of deceased — Right to 

compensation of. 

Under the Fatal Accidents Act of Saskatchewan, which 
correspondens to the Fatal Accidents Act in England, other- 
wise known as l,ord Campbell’s Act. the legal personal re- 
presentative of a person whose death has l)een caused by the 
negligence of another is entitled to sue for damages only 
in cases where the deceased himself, if he had lived, would 
have been entitled to maintain an action and recover da- 
mages (207). {Viscount Car'e.) EDITH MAY WALPOLE 

V. Canadian northern Railway Co. 

(1922) 32 M. L. T. 205 (P. C.). 

* Professional man — Accident to — Compensation to 

widenv atid son of — Amount of — Ascertainment oJ -Prin- 
ciple. 

Cy an eye, ear and throat specialist thoroughly competent 
and reliable in his professional work, was killed in a rail- 
way accident on the line of the respondents. He was said 
to have l)een one of the best men in his profession at the 
place. He was in good physical condition at the time of 
his death. He was 46 years old, and his expectation of 

life, calculated on an actuarial basis, was, at the time of his 
death, 23 years. 

On a claim for compensation by his widow and his son, 
held that the duty of the Court was first to estimate as 
nearly as possible the capitalised value to the widow and 
child of the share w'hich they would have enjoyed in the 
future earnings and probable savings of the deceased, and 
then to deduct from the sum so ascertained the amount 
received for accident insurance, with proper allowances in 
respect of the life policies and in respect of the acceleration, 
by reason of the death, of the benefits coming to the 
dependents under the will of the deceased (319). {Lord 
Parmoor.) ROYAL TruST CO. v. CANADIAN PACIFIC 

Railway Co. (1922) 31 M.L.T. 317(P.C.). 

FATAL ACCIDENTS ACT, 1846. 

See Fatal Accident. 


FELONY. 

See Criminal Case— Felony. 

FEMALE. 

Chasiiiy of — Issue as to — Unchastity found against 

— Conduct “suspicious” — Opinion as to — Propriety. See 

Practice— ISSUE— Female, 

(1910) 37 I. A, 162 (158) = 32 A. 410 (412-3). 

FERRY. 

Co sharers — Joint estate — Ferry on — P^xdusive 

right of one sharer to set up— Conditions. See Co SHARERS 

—Joint estate— Ferry on— Exclusive right of 
ONE sharer to set UP. 

(1891) 19 I. A. 48 (65-6) = 19 C. 263(262). 

— - Co-sharers — Joint estate— Ferry on — Setting up of, 
l>y one co-owner — Effect of, on rights of others. See CO* 

sharers— Joint e.state— Ferry on— Setting up 
OF, etc. (1891) 191. A. 48(56-7) = 

19 C. 253 (263-4). 

Right in — Evidence — F ree passage by it — Right of 

— J f evidence of right in ferry. 

To ply a ferry taking the full profits is one thing, and to 
be allowed to pass free by it is another. A finding that A 
has l>€en allowed to cross free of tax a ferry set up by B 
does not point to any arrangement between /f and By or to 
any right of A in the ferry (55). {Lord Hobhonsc.) MaHA • 

RAJAH Sir Luchmeswar Singh Bahadoor v. Sheik 
Manowak Hossein. (1891) 19 I. A. 48 = 

19 C. 253 (262) = 6 Sar. 133. 

Right to set up — Acquisition of — Modes of — Ferry 

on onc^s own property — Ferry on property of others. 

It is recognised law in India that a man may set up a 
ferry on his own property, and take toll from strangers for 
carrying them across, and may acquire such a right by grant 
or by user over the property of others ; and. except as affec- 
ting the proof of his acquisition of title, it can make no 
difference whether he is a co sharer with those others or not 
(55). {L^ord Hobhouse.') MAHARAJAH SiR LUCHMES- 

war Singh Bahadoor v. Sheik Manowar Hossein. 

(1891) 19 I. A. 48 = 19 C. 253 (262) = 6 Sar. 133. 

FIDUCIARY RELATIONSHIP. 

Agent of ladies in management of property — Gift ob- 
tained from ladies by — Duty in case of. 

Haji was the agent of the ladies in the management 

of the property, and he was bound, before taking anything 
in the nature of a gift from them, to make it clear that they 
knew exactly what they were doing and acted of their own 
free will (150). {Viscount Haldane.') DaiNG SohaRAH 
V. Chabak Binte. (1927) A.I.R. 1927 P.C. 148 = 

103 I.C. 239 = 39 M.L.T, 105. 

Duties attached to — Delegation of-^Rule against—^ 

Applicability of, to trustee and to person in representative 
capacity — I^asc by agent of such person — Validity. 

Fiduciary duties cannot be made the subject of delega- 
tion. This is so whether the person under a fiduciary duty 
is a trustee in the strictest language, or whether his position 
is merely a representative one. 

Held, therefore, that a lease granted by a person as at- 
torney for one w'ho was either a trustee or manager of the 
property leased and who did not negotiate or consider the 
lease or know of it until after its execution, was invalid, 
and that the result was the same whether the executant act- 
ed under a general power of attorney, or under a power 
specially relating to the management of the property (52-3). 
{[j>rd Buckmaster.') BoNNERJI v. SiTHANATH DaS. 

(1921)49 LA. 46 = 49 0. 326(333) = 66 1,0. 140=^ 
(1922) M.W.N. 98 = 26 C.W.N 236 = 80 M.L.T. 182 = 
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riDUCIABY RELATIONSHIP— 

15 L. W. 452- 20 A. L. J. 294 = 35 C.L.J. 320 = 
24 Bom. L.R. 665 = A. I. R. 1922 P. C. 209 = 

42 M.L. J. 403. 

Person in — Accounts — Mode of keeping — Mixing up 

of accounts by him— Effect— Expenses incurred in fiduciary 
capacity — Credit for — Right to — Effect on. PARTNER- 
SHIP— ACCOUNTS. (1900) 27 I. A. 189 (196-7) = 

28 C. 53 (62-3). 

■ Person in — Accountability of, in India — Rule as to 

—Trustee— Accountability to ircs/u/ qttc trust of — English 
strict rules as to — Applicability. See HINDU LAW — JOINT 

FAMILY — Manager— Accountability of — Trustee. 

(1921) 48 I. A. 280 (287) = 44 M. €66 (663). 

Person in — Gift obtained by— Validity of— Onus of 

proof of — Solicitors — Onus in case of. 

The relief given by a Court of Equity is a secondary con- 
sequence of the principle that a person, standing in a rela- 
tionship in which authority or influence may be supposed to 
exist, cannot hold a mere gift without making it clear that 
the intention to make it was not the result of his influence. 
The relationship itself does not necessarily preclude the 
making of the gift ; but the burden lies on the donee to 
show that there was no such influence as to the source of 
the gift. The courts have refused to enumerate exhaustive- 
ly the cases in which the presumption of undue influence 
will prima facie be made. Religious influence is included, 
and so are many other classes of influence in which the 
donee may from his position be presumed to be likely to 
have exercised special influence over the mind of the donor. 
But he can discharge the burden incumbent on him by show- 
ing that, the relationship notwithstanding, the donor knew 
completely what he w’as doing, and acted of his ow'n com- 
plete free will. With certain kinds of fiduciary relations, 
such as that of a solicitor taking a gift from his client, this 
is obviously, much more difficult to establish than in others 
where the duty is less definite. Courts of Equity have, 
therefore, exercised a certain freedom in their decisions as 
to where and how’ the principle is to be applied. (Viscount 
Haldanef) DAING SOHARAH v. CHARAK BINTE. 

(1927) A. I. R. 1927 P. C. 148 (160) = 

1031. C. 239 = 39 M. L. T. 106. 

Sec also cases under CONTRACT ACT, S. 16. 

‘Person in — Office — Removal from — Rules applicable 

to. See Hindu Law— Religious Endowment— She- 
BAiT — Office— Removal from. 

(1921) 48 I. A. 258 (264 6) =48 C. 1019 (1026 7). 

• Person in — Purchase by. See also TRUSTS ACT, 

S. 88. 

Person in — Purchase by, of property in respect of 

which he is in that position — Invalidity of — Setting aside 
of, in suit of beneficiaries — Refund of consideration paid — 
Necessity. See EXECUTOR — PURCHASE BY, OF PRO- 
PERTY HELD BY HIM, ETC. (1874) 2 I. A. 18 (23 4). 

Person in — Purchase by^ of property in respect of 

which he is in that position — Rule against — Basis of — Ap- 
plicability 9f — Company — Debenture- holder in — Sale by, 
on behalf of company as well as of debenture-holders — Pur- 
chase atf by debenture-holder (seller) himself — Validity of. 

When any one is in a fiduciary position he cannot sell to 
himself. Thus an ordinary trustee cannot buy trust pro- 
perty nor can an official appointed to conduct a sale for 
creditors be himself the purchaser. This rule is, however, 
inapplicable to a case in which a seller sold not on behalf 
of the debenture-holder alone but on behalf of the company, 
and it ^as his duty and interest to secure as high a price as 
possible, so that the balance — after meeting secured debts 
—should go to the company, and such a balance w’as in fact 
received. In such a case the fact that the buyer was him- 
self a holder of the debentures became irrelevant. There 


FIDUCIARY RELATIONSHIP— 

was no merging of the two positions which is what is prohi- 
bited, namely, that the interest of the seller to get the high- 
est price, and of the buyer to get the lowest price, is centered 
in the same person. (Lord Dunedin,) KaNHAYA LaL 

V, National Bank of India, Ltd. 4 Lah. 284= 

(1923) 60 I.A. 162 (171-2)= 33 M. L T. 349= 
25 Bom. L. B. 1248 =A. I E. 1923 P. 0. 114 = 
28 O.W.N. 689 = 40 C.L.J. 1 = 761. C. 7= 

45 M. L. J. 497. 

FIRM. 


Manager or employee entrusted with business of — 

Acts of — Firm's responsibility for. 

If a firm allows its business to be transacted in its name 
by a manager or employee, it assumes responsibility for 
what their manager or employee does (106). (Lord Dune- 
din.) Thornes 7'. Brown. 

(1922) 31 M. L. T. 104 (P. C.). 


FISHERY RIGHT. 


Bheel — Fishery right in — Right to soil of — Evi- 
dence — Mehalw^ari register made in accordance with survey 
— Value of. See EVIDENCE — MEHALWARI REGISTER. 

(1880) 3 Suth. 809 (811). 

Bheel — Fishery right in — Right to soil of — Evi- 
dence — Settlement papers of Pergunnah sho7uing perpetual 
settlement was in respect of fishery right only — Effect. 

The suit out of which the appeal arose was brought by the 
owner of a talook called K. A., who sought a declaration of 
his right to and to be restored to possession of a certain 
quantity of land appertaining to a mouzah named Julkur 
Khuluk Shajai, part of the talook, his case being that that 
was a mouzah originally covered with water, and so forming 
a large bheel or lake ; but that in recent times a portion of 
the land so covered had become dry and cultivable during, 
at least, a part of the year. The defendant, who was the 
owner of a neighbouring talook called Gobindpore, 
denied the plaintiff’s title to the soil of that Julkur Khuluk 
Shajai, and he made some claim to it himself. 

There was no question of the plaintiff’s title to talook K. 
A. The only question was whether the right of the plain- 
tiff in the Julkur Khuluk Shajai W'as, as the defendant con- 
tended, merely a right of fishery in the bheel, or w’hether it 
was, as the plaintiff contended, the right to a mouzah 
covered with water. 

Certain bulwarra papers were put in as old as 1799, where- 
by the Julkur in question, which was certainly then called a 
mouzah, was descriljed as belonging to Tergunnah Bhatia 
Gopalpore ; but inasmuch as no area was given to it in the 
description, it was contended that it was treated merely as a 
fishery right. The original settlement papers of Pergunnah 
Bhatia Gopalpore w’ere not on the record. 

Held, that if it had appeared from the settlement papers 
of the Pergunnah that all which at the time of the perpetual 
settlement had been settled for with the then Zemindars of 
the Pergunnah was a right of fishery, that might afford an 
inference that the soil of the bheel remained in the Gov- 
ernment ; or that, at all events, any land reclaimed there- 
from would be subject to a fresh assessment of revenue ; 
but that that circumstance would give no title to the pro- 
prietor of one part of the Pergunnah against the proprietor 
of another part of it (811). (Sir Robert P, Collier,) 

Radha Gobind ROY Saheb Roy Bahadoor v, Ingus. 

(1880) 3 Suth. 809 = 7 C. L. R. 364 = Bald. 377. 

Decennial Settlement— Government grant of sepa- 
rate estate of jalkar before— Evidence of—Secondary evi- 
dence— Admissibility of— Legal origin— Inference of , from 

long user. . 

Although when Government has createtl a separate estate 

of jalkar prior to the Decennial Settlement, it is usual to 
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FISHERY BIGHT— 

find some entry of it in the Decennial Settlement papers, in 
practice such original grants are but rarely forthcoming, 
and resort must be had to secondary evidence of them or to 
the inference of a legal origin to be drawn from long user 
(227.) (^Lord Sumner.') SriNATH ROY z*. DINABANDHU 
Sen. (1914) 41 L A. 221 = 42 C. 489 (510-1) = 

16 M. L. T. 319 = 1 L. W. 733 = 18 C. W.N. 1217 = 
(1914) M. W. N. 654=16 Bom. L. B. 901 = 
20 C. L. J. 385 = 251. C. 467 = 27 M. L. J.419. 

Legal origin for — Infeience of, from long user. See 

Fishery right— Decennial Seitlement. 

(1914)41 1. A. 221 (227) = 42 0. 489 (510-1). 

Nature of, in India. 

Julkur, or the right of fishing, may exist in India as an 
incorporeal hereditament and a right to be exercised upon 
the land of another (868.) {Sir James Colvile.) FORBES 

Meer Mahomed Hossein. (1873) 2 Suth. 865 = 

20 W. R. 45 = 12 B. L. R. 210 = 3 Sar. 264. 

Tidal navigable river — Jalkar right of several 


fishery in — Crenon grant prior to permanent settlement of 
— Proof of. 

The plaintiffs claimed, as proprietors of a several fishery 
in certain tidal navigable waters in Eastern liengal, a de- 
cree for possession of an exclusive fishery in a portion of a 
river channel, of which the principal defendants owned 
both the bed and the banks. The river channel in question 
was broken through the defendants’ chur-land in 1897. 
Though relatively small, it was of consideral)Ie size and was 
navigable for small craft. The plaintiffs claimed the ex- 
clusive fishery in that new navigable channel as falling 
within the upstream and downstream limits of their several 
fishery. The defendants justified their claim to fish in a 
portion of that channel as part of the rights of owners of 
the subjacent soil. The actual grant, if any, under which 
the plaintiffs claimed the right in question was not forth- 
coming, but they produced documentary evidence on the 
strength of which the trial Judge decided that they had 

pr6ved a Government grant or settlement about the end of 
the 18th century. 

Held that, though the evidence of a (jovernment grant 
of an exclusive fishery in navigable waters ought to be con 
elusive and clear, yet, in so far as such evidence could be 
expected to be forthcoming as to particular grants more 
than a century old, the evidence in the case was sufficient to 
show that the competent authority — the Government of 
India in right of the Crown — did actually grant to the 
plaintiffs’ predecessors in title, or settle with them so as in 
effect to grant, a Jalkar right of several fishery in certain of 

portion of the Ganges system in question 
(227-8). {Lord Sumner.) SrimaTH ROY v. DINABANDHU 

(1914)411. A 221 = 42 0.489(511) = 
16 M. L. T. 319=1 Ii. W. 733 = 18 0. W. N. 1217 = 
(1914) M W. N. 664 = 16 Bom. L. R. 901 = 

^ 20 C. L. J. 385 = 25 1. 0. 467 = 27 M. L. J. 419. 

— Tidal navigable river in Bengal — Jalkar right in 

yraniee from Government of— River forming neiv chan- 
ne Right of grantee to follow river where subjacent soil 
belongs to a riparian proprietor^Englisk La'w^-Distinc- 

tlQfl. 


FISHERY BIGHT-(C^«/^.) 

governing extensive and important rights such as rights of 
Jalkar, and unle.ssthey could be shown to be manifestly un- 
just or flagrantly inexpedient, their Lordships would not 
supersede them (238). 

The common law of England as .such does not apply in 
the mofussil of Bengal. The Indian Courts have, however, 
in many respects followed the English law of waters. But 
far as it has gone in the adoption of English rules, there is 
one step which the Indian law has never taken. Often as 
the opportunity for so doing has arisen, it has never been 
held that the capacity of the Government of India to grant 
to or settle with a private owner the exclusive right of fish- 
ing in tidal navigable waters is so indissolubly bound up 
with its ownership of the soil subjacent to those waters that, 
no matter how those waters may subsequently change their 
course, while still remaining part of the same river .system 
within the upstream and downstream limits of the grant , 
the enjoyment of the right so granted cannot extend beyond 
the limits of the Government’s ownership of the soil lying 
perpendicularly underneath them, as it may vest from time 
to time (238, 239-40). In truth the rule which in the Unit- 
ed Kingdom connects the right to an exclusive fishery in 
tidal navigable waters with the limits of the Crown’s owner 
ship of the subjacent soil is itself the result of conditions 
partly historical and partly geographical which have no 
counter-part in Lower Bengal (241), {Lord Sumner.) 

Srina'I'h Roy Dinabandhu Sen. 

(1014) 41 LA. 221 = 42 0. 489(521-2, 626,626-7. 528) = 
16 M.L. T. 319 = 1 L. W. 733 = 180. W. N. 1217 = 
(1914) M. W. N. 654= 16 Bom. L. R. 901 = 
20 0. L. J. 385 = 25 I. 0. 467 = 27 M. L. J. 419. 

Tidal nai'i gable river in Bengal — Jalkar right in 


It must now be taken as decided in Bengal that the 
overnment s grantee can follow the shifting river for the 
^joyment of his exclusive fishery so long as the W'aters form 

system within the upstream and down- 
»Ko a«*i grant, whether the Government owns 

such waters as being the long-establish- 
ed bed or whether the soil is still in a riparian proprietor as 
being the site of the river’s recent encroachment (235). 

eir .^rdsmps would in any case be slow to disturb 
decisions by which rules have been established for Bengal 

78 


^Grantee's right to '* follow the river ” if extends to ncio 

channel formed not gradually but suddenly and rapidly 

English law — Inapplicability of. 

It was urged that the establislied rule with regard to 
alluvion should be applied to rights of jalkar ; that since the 
right to accretions and the liability to derelictions of soil at- 
tached only to gradual accretions or to erosious taking place 
by imperceptible degrees, so too the right of the owner of 
the fi.shery to “ follow the river ” ought to be limited to 
cases where the river’s encroachments were gradual, and 
ought not to be extended to an irruption sudden and 
accomplished rapidly. But here too Indian law, doubtless 
guided by local physical conditions, has adopted a rule vary- 
ing somewhat from the rule established in England where 
under English conditions the rule applies to “imperceptible” 
alterations. Regulation XI of 1825, Arts. 1 and 4, speak of 
“ gradual accession.” The analogy of the English law can 
hardly be prayed in aid when Indian legislation has thus an 
established and different rule on the same subject. The 
Indian rule is estalilished now beyond question (244-5.) 
(Lord Sumner.) SRINATH ROY v. DINABANDHU SEN. 

(1914) 41 1. A. 221 = 42 C. 489 (533)= 16 M.L.T. 319 = 

1 L. W. 733 = 18 0. W. N. 1217= 
(1014) M. W. N. 654 = 16 Bom. L. R. 901 = 
20 C. L. J. 386=26 I. C. 467 = 27 M. L. J. 419. 

Zemindari — Under-tenants in~Rights of, and of 


Zemindar — Limits of. 

Although under-tenants in a zemindary would presuma- 
bly have the right of fishing in waters lying wholly within 
the limits of their dependent talook, they would not presum- 
ably have the exclusive right of fishing in the waters divid- 
ing their lands from those of the Zemindar, or any'right of 
fishing in places where the properly in the soil is wholly in 
the Zemindar (868). {Sir James Colvile.) FORBES z/. MeeR 
Mahomed Hossein. (1873)2 Suth. 866 = 20 W.R. 46 =. 

12 B. L. R. 210 = 3 Sar. 264. 
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FOREIGN COUNTRIES. 

■ Settlement in— Law applicable to settlors and origi- 

nal inhabitants. Seitlement IN Foreign Coun- 
tries. 

FOREIGN COURTS. 

Decisions of — Reference' by Indian Courts to — 

Propriety. .S'cc DECISIONS — FOREIGN DECISIONS. 

(1918) 45 I. A. 73 (93)-46 C. 878 ('904). 

Judgments of. JUDGMENT — FOREIGN JUDG- 
MENT. 

• Jurisdiction of — foreigner owing no allegiance or 

obedience to Pcnver which legislates,. 

As between different provinces under one sovereignty {g. 
g.y under the Roman Empire) the legislation of the sovereign 
may distribute and regulate jurisdiction ; but no territorial 
legislation can give jurisdiction which any foreign Court 
ought to recognise against foreigners, who owe no allegiance 
or obedience to the Power which so legislates (185). (£arl 
of Selborne.) SiRDAU GURDYAL SiNGH v. RaJAH OF 
FaRIDKOTE. (1894) 21 I. A. 171= 22 C. 222 (238)=^ 

112 P. R. 1894 = 6 Sar. 503 = 4 M. L. J. 267. 

FOREIGN DECISIONS. 

Reference by Iiuiian Courts to Propriety. 

Decisions — Fokekjn decisions. 

(1918) 45 I. A. 73 (93) -45 C. 878 (904). 

FOREIGN JUDGMENT. 

See Judgment— Foreign Judgment. 

FOREIGN JURISDICTION ACT. 1890. 

Effect — Protected country — Jurisdiction of Crown 

in. 

The Foreign Jurisdiction Act appears to make the juris- 
diction acquired by the Crown in a protected country in- 
distinguishable in legal effect from what might Ije acquired 
by conquest. {Viscount Haldanef) SOBHUZ A II ?■. AIILI.ER. 

(1926) A I. R. 1926 P. C. 131 (133) = 
30 C. W. N. 961 = 99 I. C. 266. 

S. 4 (1) — Jurisdiction by '''' usage ^ sufferance, or 

other lawful means " — fividencc of — Admissibility — Con- 
ditions, 

The appellant was a natural-born subject of the Ameer 
of Afghanistan, who was duly enlisted and enrolled in 1911 
in the 126th Reluchistan Regiment of His Majesty’s Indian 
Forces. He took the oath of allegiance to His Majesty and 
made a solemn declaration undertaking, among other 
things, to go wherever ordered l)y land or sea. On Septem- 
ber 4th, 1912, he was a private serving with the detachment 
of that regiment which was encamped on Shameen or 
Shameen island at Canton. On Shameen were situated 
the various European settlements including the British. The 
appellant w'as charged with the murder of his Subadar on 
that date, tried before the Supreme Court of Hongkong 
and convicted. 

On appeal to the Privy Council, the appellant contended 
that the jurisdiction of the Supreme Court was not estab- 
lished. 

The British Vice-Consul who, in September 1912, was 
also acting consul at Canton, w*as Judge of a Provincial 
Court, held at Canton under Article XIX of the China and 
Corea Order in Council, 1904, w'hich was a Court of Record, 
and by Article XXII exercised “ all Hi.s Majesty’s juris- 
diction! civil and criminal, not under this order vested 
exclusively in the Supreme Court.” He W’as called as a 
witness at the appellant’s trial and deposed that the place 
of the murder was entirely within his jurisdiction ; that the 
jurisdiction exercised at Canton on Shameen was the same 
ex territorial jurisdiction as was exercised throughout China 


foreign jurisdiction act, 1890 S. 4 (1)— 

{Contd,) ' 

by the Supreme Court ; that it was then in force ; that 
The Indian Soldiers enjoy His Majesty’s protection in 
Shameen, Canton, and the court exercises jurisdiction over 
them ” : and that “ consular protection extends to trying 
per^ns and protecting them if they are improperly arrest- 
ed.” The witness went on to say that he conducted the 
preliminary examination in that case (appellant’s) and con- 
sidered it expedient that the case should be sent for trial to 
Hongkong, thus satisfying the provisions of Article L of 

the Order w'ith regard to the transfer of the case from 
Shameen to Hongkong. 

Held., that S. 4 fl) of the Foreign Jurisdiction Act, 1890, 
did not prevent the witness’s evidence from being admissi- 
ble upon the question and that, in the absence of contradic- 
tion and of any grounds for real doubt, his evidence by 
itself satisfied all the conditions of proof requisite to estab- 
lish the jurisdiction of the Supreme Court at Hongkong. 
{Lord Sumner,) IBRAHIM v. EMPEROR. 

(1914) 1 L. W. 989 (093-4) = 18 C. W. N. 706 = 
23 1. C. 678-16 Cr. L. J. 326 = (1914) A. C. 699 = 

4 Or. L. R. 226 = 3 Con. L. R. 187. 
FOREIGN JURISDICTION ACT, 1890 AND 
CHINA AND COKEA ORDER IN COUNCIL, 1904. 

Art. Ill — British subject — Alien enlisted in British 

forces along with British subject and subject to same ser 7 dce% 
loyalty, etc., if a — Byznrtue of Foreign Jurisdiction Act 
or otherzvise enjoys His Majesty's Protection — Meaning, 
When the Crown lawfully enlists in its forces aliens 
along with British subjects and requires of them the same 
service, loyalty and allegiance as are the duties of British 
enlisted subjects, it extends to them the same protection in 
a foreign country, where all are serving together in the 
armed forces of His Majesty. 

The appellant was a nat\iral-born subject of the Ameer 
of Afghanistan, who was duly enlisted and enrolled in 1911 
in the 126th Ifeluchistan Regiment of His Majesty’s Indian 
Forces. He took the oath of allegiance to His Majesty and 
made a solemn declaration undertaking, among other 
things, to go wherever ordered by land or sea. On 
September 4th, 1912, he w'a.s a private serving with the 
detachment of that regiment which was encamped on 
Shameen or Shameen is land at Canton. On Shameen were 
situated the various European settlements including the 
British. The appellant was charged with the murder of 
liis Subadar on that date, tried before the Supreme Court of 
Hongkong and convicted. 

On appeal to the Privy Council, held that the appellant 
as of right “ enjoyed His Majesty’s protection in China, 
and in virtue thereof was subject also to the jurisdiction of 
the Supreme Court of China.” 

He was a British-protected person within the meaning of 
Article III of the China and Corea Order in Council, 1904, 
because “ by virtue of the Foreign Jurisdiction Act, or 
otherwise he enjoys His Majesty’s protection in China.” 
{Lord Sumner.) IBRAHIM v, EMPEROR. 

( 1914) 1 L. W. 989 (994) = 1 8 O- W. N. 706= 

23 I. C. 678 =15 Or. L. J. 326= (1914) A. 0.699 = 

4 Or. L. R. 225 = 3 Con. L. R. 187. 

Art. Ill — “ Or otherwise ” — Meaning of. 

The words ‘‘or otherwise ” in Article III of the China 
and Corea Order in Council, 1904, must at least include 
the operation of other Statutes, Imperial or Indian, applic- 
able to the person in question. {Lord Sumner j) IBRAHIM 

V. Emperor. (1914) 1 L. W. 989 (994)= 

18 C. W. N. 706 = 231. O. 678 = 16 Or. L. J. 326 = 
(1914) A. C. 699 = 4 Or. L. R. 226 = 3 Con. L.B. 187. 

Art, V {3) { 2 )—'* And not otherwise"— Meaning 

and effect of. 
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FOREIGN JURISDICTION ACT, 1890 AND CHINA 
AND COREA ORDER IN COUNCIL, 1904, Art. V 

( 3 ) {2)—(Co„id.) 

The words “ and not otherwise ’* in Article V (3) (2) of 
the China and Corea Order in Council, 1904, do not import 
that, if a person is in fact a foreigner, he can only he 
brought under the Jurisdiction set forth in the Order “ in 
the cases and according to the conditions specified therein.” 
They are not words limiting other provisions by which a 
person is clearly brought within the jurisdiction. They mean 
that w’hen a “ foreigner,” as such, is to be brought within 
the jurisdiction, he can be so dealt with only in the cases 
and according to the provisions specified, but when a person 
is brought under the jurisdiction as “ a British-protected 
person,” and the fact that he is a foreigner is only acciden- 
tal, the limitation contained in the words ‘‘ and not other- 
wise ” in Art. V (3) (2) does not apply. {Lord Sumticr.) 
Ibrahim v. Emperor. (1914) 1 L. W. 989 (994-6)- 
18 C. W. N. 705 = 23 I. C. 678 = 15 Cr. L. J. 826 = 

(1914) A. C. 699 = 4Cr. L. R. 225 = 3 Con. L. R. 187. 
“—Art. V (4) — Foreigners with respect to whom any 
statCf king . . . consents to the exercise of fenuer or 

authority by His Majesty — AmeeFs consent — Implication 
of., from public recruitment of Afghans, 

It may be reasonably inferrerl from the practice of enlist- 
ing native Afghans in Indian Native Regiments, whereby 
they are dc facto brought under the authority of His 
Majesty, a practice which is a matter of public knowledge, 
that the Ameer does in fact consent to such enlistment with 
its consequences. Queere, whether this suffices to bring such 
enlisted Afghans within the terms of Article V (4) of the 
Order in Council, ” foreigners, with respect to whom any 
state, king, Chief or Government whose subjects 
they are . . . consents to the exercise of power or 

authority by His Majesty”. {Lord Sumner.) IHKAHIM r-. 

Emperor. (1914) 1 L. W. 989 (993) = 

18 C. W. N. 705 = 23 I. C. 678 - 15 Cr. L. J. 326 = 

(1914) A. C. 599 = 4 Cr. L. R. 225 = 3 Con. L. R. 187. 

Art. 35 ( 2) — F.i'idcnce — Admissibility — English 

Criminal law and practice — Applicability —Limitations. 

Article XXXV (2) of the China and Corea Order in 
Council, 1904, provides that ” subject to the provisions of 
this order criminal jurisdiction under this order shall, as 
far as circumstances admit, be exercised on the principles 
of and in conformity with English law for the time being.” 

In cases in which there are no orovisions in the Order 

$ 

material on a point as modifying or excluding the principles 
and practices of English law , the matter may be justly treated 
as if English Criminal law’ and practice applied to the Cri- 
minal Jurisdiction of the Supreme Court at Hongkong. Such 
law* and practice are not, however, in all respects and parti- 
culars binding on that court, because of the necessary 
distinction that must, sometimes, l>e drawn between the 
criminal procedure of a European country, whose jurispru- 
dence has a defined history extending over many centuries, 
and that applicable to a British possession in the Far East 
w'here a mixed and fluctuating population is subject to the 
administration of the law by European Judges, whose duty 
It IS to have regard alike to the principles of British justice, 
and to the necessities of local order. {Lord Sumnerl) 
IBRAHIM V. Emperor. (1914) 1 L W. 989 (9963= 

^ 705 = 23 I. 0. 678 = 15 Cr. L. J. 326 = 

(1914) A. 0. 699 = 4 Cr. L B. 225= 3 Con. L E. 187. 

Art. 36 (2) — Statement by accused while in custody 
— Admissibility in evidence. 

The appellant was a natural-born subject of the Ameer of 
Afghanistan, who was duly enlisted and enrolled in 1911 in 
the 126th Beluchisian Regiment of His Majesty»s Indain 
Forces. He took the oath of allegiance to His Majesty and 
made a solemn declaration undertaking, among other things 
to go wherever ordered by land or sea. On September 4th, 


* FOREIGN JXXBISDICTION ACT, 1890 AND CHINA 
I AND COREA ORDER IN COUNCIL, 1904, Art. 

36 (2) — {Contd.) 

1912, he was a private serving with the detachment of that 
regiment which was encamped on Shameen or Shameen 
island at Canton. On Shameen were situated the various 
European settlements including the British. The appellant 
was charged with the murder of his Subadar on that date, 

tried before the Supreme Court of Hongkong and convicted. 

Some 10 or 15 minutes after the Subadar was shot, 
Major Barrett, the officer commanding ihe detachment, who 
had l^en summoned from a little distance, arrived at the 
camp. He found the appellant in custody and in bonds. 
The Major put certain questions to the appellant, to which 
the latter replied: “Some three or four days he ” (the 

Subadar who was murdered) ” has been abusinc^ me • with- 
out a doubt I killed him.” 

On appeal to the Privy Council the appellant contended 
that his statement to the Major was inadmissible — (a) as not 
being a voluntary statement but obtained by pressure of 
and fear of consequences ; and (b) in any case as being the 
authority and answer of a man in custody to a question put 

by a person having authority over him as his commanding 

officer and having custody of him through the subordinates 
who had made him prisoner. The evidence of the Major, 
which wasuncontradicted, showed that the appellant’s state- 
ment was not induced either by hope or fear. 

/AV</ that, in the circumstances of the case, the trial 
Judge did not exercise his discretion improperly in admit- 
ting the evidence of the appellant’s statement. 

The words "as far as circumstances admit ” in Article 
XXXV (2) of the China and Corea Order in Council, 1904, 
may well be applicable to such circumstances in the present 
case as the facts, that the facilities for formal proof of 
statutes passed and admini-^trative orders made in various 
parts of His .Majesty’s dominions cannot be as copious in 
Hongkong as they are in this country (England), and fur- 
ther, when, as in the prese:it ca-'C, a force detailed for the 
protection of Europeans resident beyond His Majesty’s 
dominions in the midst of a population, often turbulent and 
at the particular time disturbed, is itself disturbed by such 
a crime as the murder of a Subadar by a native private in 
the ranks, such word may well cover and be designed to 
cover some necessary departure from the formalities only 
as distinguished from the essentials, of English justice! 
{Lord Sumner.) IBRAHIM r-. EmpeROR. 

(1914) 1 L. W. 989 (995-6, 1000) = 18 C. W. N. 706 = 

23 I. C.678 -15Cr. L. J. 326 = (1914) A.C.599 = 

4 Cr. L. R. 225 = 3 Con L. B. 187. 
Art. 35 (2) — ICords. So far as eireumstances 


admit — ”— Effect of — Proof — Formalities of — Defect in 
— Effect of. 

Nor do their Ixirdships fail to observe that the words “so 
far as circumstances admit ” in Article 35 (2) of the China 
and Corea Order in Council, 1904 , may well be applicable to 
such circumstances in the present case as the facts, that the 
facilities for formal proof of Statutes passed and adminis- 
trative orders made in various parts of His Majesty’s 
dominions cannot l)e as copious in Hongkong as they are 
-in this country, and further that when, as in the present 
case, a force detailed for the protection of Europeans resi- 
dent beyond His Majesty’s dominions in the midst of a 
propulation, often turbulent and at the particular time dis- 
turbetl, is itself disturbed by such a crime as the murder of 
a Subadar by a native private in the ranks, such w’ords may 
well cover and be desired to cover some necessary depar- 
ture from the formalities only, as distinguished from the 
essentials, of English justice ( 996 ). {Lord Sumner ) 
Ibrahim 2/. Emperor. (1914)1 L W 989 = 

18C.W.N. 705 = 231. C. 678 = 16 Cr. li. J.’ 326 = 

(1914) A. C. 699 = 4 Cr. L. B. 226 = 3 Con. L. R 187 



1239 


THE PRIVY COUNCIL DIGEST 


1240 


FOREIGN SETTLEMENT. 

See Settlement in koreign countries. 

FOREST ACT (VII of 1878). 

'Object jud effect of. 

Act VII of i878 has not the effect of taking away from 
private ownejs, and vesting in Government, any rights to 
drift and stranded timber which they possessed before and 
at the date of its passing, except in so far as these rights 
may be affected by their failure to prefer their claims in the 
manner and within the time prescribed l)y the Act. The 
object of the Act is not confiscation, but regulation ; and 
these rights remain as they were, but subject to the impor- 
tant qualification that they can no longer be exercised by 
proprietors at their own hand and at their pwn discretion 
(43). {Lord Watsonj) AMRITESWARI DEBI v. SECRE- 
TARY OF State for India. (1897) 24 I. A. 33== 

24 C. 504 (615) = 1 C. W. N. 249 = 7 Sar. 101. 

— S. 46 — Drift and stranded timber — Governmetifs 

ri^ht to — Neglect to folloiu procedure prescribed by Act — 
Effect. 

S. 45 of the Indian Forest Act of 1878 does not transfer 
to the Government and divest private owners of the right of 
property in drift und stranded timber which they previously 
possessed. The provisions of the Act do not affect the 
right of the Government to take possession of and dispose 
of drift or stranded timber of which it is the undisputed 
owner ; but the Government has, under these provisions, no 
title given it to collect timber which may possibly be claimed 
either by the true owner, or by a riparian proprietor having 
a julkur right, except upon the condition of its storing such 
timber and of giving the notices required by the Act. In 
cases where it neglects to follow that procedure, and treats 
the timber as its own property, the Government, in the 
event of its being found that the property does not belong 
to it, is in no better position than any other trespasser. 
{Lord Watsonf) AMRITESWARI DEBI v. SECRETARY OF 
STATE FOR India. (1897) 24I.A. 33(46) = 

24 C. 504 (617 8) = 1 C. W. N. 249 = 7 Sar. 101. 

FOREST TRACTS. 

Government’s absolute title to —Presumption — Onus 

of rebutting. See CROWN — FOREST TRACTS, ETC. 

(1924)61 I. A. 257 (264-5)= 47 M. 672. 

FORFEITURE. 

Alienation — Forfeiture on — Condition of — Impor- 

ting of — Permissibility. 

In the compromise there are no words of forfeiture of the 
estate of the widow’ on an alienation by her, and it would be 
a very strong thing and a very unusual thing to import a 
forfeiture where the parties have not provided for one, and 
where there is no rule of law attaching forfeiture to a 
particular act (214). {Sir Arthur Hobhouse.^ MUSSUMMAT 

Debea Sahodra V . Roy Jung Bahadoor. 

(1881) 8 I. A. 210= 8 C. 224 (229) = 6 I. J. 108 = 

4 Sar. 294. 

Conviction — Forfeiture accruing upon — Confiscation 

if implies. See CONFISCATION— MEANING OF, 

(1872) Sup. I. A. 119 (126), 

English doctrine of — Basis of. 

The doctrine of forfeiture in England is founded on 
tenure (239). {Sir James Colvile.) JUGGOMOHUN BUK- 

SHeEz/. R. M. ChOWDRY. (1867) 11 M. I. A. 223 = 

7 W. R. (P. 0.) 18 = 1 Suth. 673 = 2 Sar. 246. 

Law of — Applicability — Natives convicted of crimes 

within and beyond limits of Supreme Courts, 

The law of forfeiture was not in force in the case of 
natives of India convicted of crimes beyond the limits of 
the Supreme Court, whatever might have been the case 


FORPEITURE-(Cr?«/^/.) 

within those limits. {Sir Barnes Peacockl) RAJAH SaLIG 

Ram V . Secretary qf State for India. 

(1872) Sup. I. A. 119 (124) = 12B. L. E. 167= 
18 W. R. 389 = 3 Sar. 191 = 2 P. E. 1872 = 

2 Suth 726. 

Right to declare a — Deed evidencing — Terms of — 
Constructive enlargement of — Permissibility. See TENURE 
—Forfeiture. (1869) 13 M. I. A. 104 (111-2). 

Suicide — Forfeiture for. See SUICIDE^FORFEI- 

TURE FOR. 

FORFEITURE ACT (XL OF 1867). 

Forfeiture under — Hindu Law-^Reversioner pre- 
sumptive^/ nterest of — Effect on. 

The suit was brought by the appellant to recover the pro- 
perty of one .S’, who died in 1853, leaving a widow and 
daughter, but no male issue. The widow died in 1886, and 
the appellant, who claimed to be entitled as nearest rever- 
sionary heir of S to succeed to his estate after his widow’s 
death, brought his suit in the same year. The respondents, 
w’ho claimed the suit property under a gift by the widow of 
.S', pleaded inter alia, that, as the appellant’s father had 
been convicted in 1862 of offences under Act XL of 1857, 
and his w'hole property and rights were forfeited to the 
Government, the appellant had no right to sue. It was 
found, however, that .S’ died separate in estate from the 
appellant’s branch of the family. 

Held^ that the plea based on the forfeiture of the pro- 
perty and rights of the appellant’s father was without sub- 
stance (150-1). 

The appellant’s father, when he was convicted, had no 
property or right in the estates that could be forfeited. He 
could only be entitled as heir to S upon the death of his 
widow if he survived her (l5l). {Sir Richard Couch.) 

Bejai Bahadur Singh Bhupendar Bahadur 
Singh. (1896) 22 I. A. 139 = 17 A. 466 (473) = 

6 Sar. 593. 

FORFEITURE ACT (IX OF 1859). 

Possession — Decree of Special Commissioner — 

Recognition by Gervernment officials of propriety of — Effect 
— Decrec-holdeP s right to property. 

Where, by a decree of the Special Commissioner’s Court, 
established under Act IX of 1859, a decree was made direct- 
ing property to be made over to a claimant, the proceedings 
of officials making over that property were, when followed by 
a suit against Government to obtain possession of a portion 
of that property, in which suit the (jrovernment raised no 
question as to the propriety of the decree, or of the making 
over of the bulk of the property under it, held to bind the 
Government as to the right of the decree-holder to the pro- 
perty. Secretary of State for India in Council 
V . Mussammat Khan Zadi. (1870) 6 B. L. B. 312 = 

2 Sar. 670 = 2 Suth. 322. 

Provisons of —Nature of — General and special provi- 
sions-— Distinction. See Forfeiture act IX of 1859 
—Purpose of. (1874) 1 I. A. 167 (174-6). 

Purpose of — Provisions of — Nature of — General 

and special provisions^ Distinction. 

The Forfeiture Act IX of 1859 was passed for the special 
purpose of providing a Court for the adjudication of claims 
by innocent persons upon the property of rebels which had 
been forfeited to the Government. It established a special 
Court, consisting of three Commissioners, and suspended 
the action of all other Courts in respect of such claims. 
Special modes of proceeding are established, and various 
clauses in the Act relate to that special course of procedure. 
But there are provisions in the Act which relate not merely 
to the Court so established and the procedure under it, but 
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FOBPEITUE^E ACT (IX OF .) 

are of a general character, and apply to the property forfeit- 
ed in whatever Court the claims may be made regarding it. 
One of those clauses is cl. 16. Ss. 17 and 18 are also clauses 
of a general nature, and so is cl. 20 (174-5). (Str Montague 
E, Smith.) MOHUMMUD BaHADOOR KHAN v. THE 

Collector of Bareilly. (1874) 1 1. A. 167 = 

13 B. Ii. E. 392 = 21 W. E 318 = 3 Sar. 363. 

■ Repeal of^ by subsequent legislation — Extent of. 

It was contended that the Forfeiture Act IX of 1859 was 
of a temporary nature, and that its provisions fell with the 
purpose for which it w'as passed. But the Act is not made 
temporary by any enactment. It was in part repealed by the 
general repealing statute of 1868, that is Act VIII of 1868, 
and the mode of repeal is significant. It is not altogether 
repealed, for the general clauses of the Act, Ss. 16, 17, 18, 
and 20, are saved from the operation of the repealing Act. 
The repeal and saving are both found in the schedule to 
Act VIII (175). {Sir Montagtte E. Smith.) MOHUMMUD 
Bahadoor Khan v. The Collecior ok Bareilly. 

(.1874) 1 1. A 167 = 13 B. L. E. 392 = 21 W. E. 318 = 

3 Sar. 363. 

Retrospective operation of^/Iardship in particular 

cases. 

It was urged that this Act (.Forfeiture Act IX of 1859) was 
not retrospective. Undoubtedly counsel was able to suggest 
cases in which hardships might ‘ arise to persons who would 
not have a full year to claim before they would be barred 
under the provisions of this Act, or even when the year 
might have elapsed between the date of the confiscation and 
the passing of the Act. Although hard cases may arise, 
their Lordships consider that the Act is plainly retrospec- 
tive in its operation, and includes claims to forfeited pro- 
perty which had been confiscated previously to its passing, 
(.176-7) {Sir Montague E. Smith.) MOHUMMAD BUHA- 
DOOR Khan v. Collector ok Bareilly. 

(1874) 1 1. A. 167 = 13 B. L. E. 392 = 21 W. E. 318 = 

3 Sar. 363. 

S. 20, Proviso — Innocent patty aggrieved by for^ 
feiture or seizure— Suit by— Applicability of proviso to. 

It was argued that the limitation prescribed by S. 20 of 
the Forfeiture Act IX of 1859 could be held only to apply 
to some right, title, and interest — using the words of the 
ordinary execution Acts— of the rebel himself. It is obvious 
that this cannot be the right construction of the Act. It 
would be a wholly insensible enactment if it were, because 
the Act assumes that the interest of the rebel is forfeited, 
and it is only in respect of claims other than his that this* 
limitation could operate. The Act is declared not to affect 
the rights of parties in respect of the property seized. “The 
property*’ is the thing seized as forfeited, whether it be land 
or a jewel, and the right referred to is the right of an 
innocent party, other than the right of the rebel, in that 
property (175-6). {Sir Montague E. Smith.) MOHUMMUD 

Buhadoor Khan v. The Collector of Bareilly. 

(1874) 1 1. A. 167 = 13 B. L. E. 392 = 21 W.E. 318 = 

. 3 Sar. 363. 

'limitation prescribed by — Exemption in favour of 

persons under disabilities — Implication by equitable con- 
struction of. 

It w^ argued that a saving with respect to parties 
under disabilities must be taken to be by equitable 
constraction implied in this clause (S. 20 of Forfeiture 
Act IX of 1859). It is impossible that any Court can add to 
the statute that which the Legislature has not done. The 

limitation is enacted in plain and absolute terms. The 
^gislature has not thought fit to extend the period which it 
has prescribed to persons under disability. Where such 
enlargements have been intended, they are found in the Acts 
containing the limitation, as in the general Act (XIV of 


FOEFEITUEE ACT (IX OF lB5^)—{Contd.) 

1859). This Act contains no such saving, and their Lord- 
ships W'ould be legislating and not interpreting the statute 
if they were to introduce it (176). {Sir Montague^E. 
Smith.) MOHUMMUD BUHADOOR KHAN z/. COLLECTOR 

OF Bareilly. (1874 ) 1 I. A. 167 = 13 B. L. E. 392 = 

21 W. E. 318 = 3 Sar. 363. 


• -Limitation prescribed by— Limitation Act' of 1859— 

Provisions of^ relating to disabilities — Importation into 
S. 20 of Act IX c;/l859. 

It was said that the clauses in the general statute, the 
Limitation Act of 1859, relating to disaliilities might l>e 
imported into this Act (Forfeiture Act IX of 1859), but this 
cannot properly be done. Act XIV of 1859 is a Code of 
limitation of general application. This Act is of a special 
kind and does not admit of those enactments being annexed 
to it (176). (^/> Montague K. Smith.) MOHUMMUD 

Buhadoor Khan v. Collecior of Bakeii.ly 

(1874) 1 I. A. 167 = 13 B. L.E. 392 = 21 W. E. 318 = 

3 Sar. 363. 

A^ature of — Substantive enactment and not mere 
proviso. 

It^ is true that this limitation (the limitation prescribed 
by S. 20 of the Forfeiture Act IX of 1859) is introduced by 
way of proviso. But their Lordships tliink that, looking at 
the various parts of the Act and gathering the purpose and 
intention of the Legislature from the whole, this was a 
substantive enactment ; and that, although it appears 
under the form of a proviso, it was a limitation intended 
by the Legislature to apply to all suits bronght by any 
persons in respect of forfeited property (175). {Sir 
Montague E. Smith.) MOHUMMUD BUHADOOR KhaN 

V. Collector ok Bareilly. 

(1874) 1 I.A. 167= 13 B.L.R. 392 = 21 W.E. 318 = 

3 Sar. 363. 


Suit in Ch'ii Court in respect of forfeited property 
— Applicability of prai'iso to. 

It was suggested that this limitation (the limitation pres- 
criM by the Proviso to S. 20 of the Forfeiture Act of 
looV) was meant to apply only to claims prosecuted before 
the Court of Commissioners established by the Act 
and It was contended that the Act was of a temporary 
nature, and that its provisions fell with the purpose for 
which It was passed, But the Act is not made temporary 
by any enactment. It was in part repealed by the general 
repealing statute of 1868, that is Act VIII of 1868, and the 
mode of repeal is significant. It is not altogether repealed 
for the general clauses of the Act, Ss. 16, 17, 18 and 20* 
are saved from the operation of the repealing Act. The 
repeal and saving are both found in the Schedule to Act 
VIII. It is clear from their being thus saved that these 
clauses were at that time considered by the legislature to 
be of a general nature, affecting claims to property which 
had been forfeited before whatever Court tho.se claims 
might be prosecuted (175). {Sir Montague E. Smith) 

MOHUMMUD Buhadoor khan v. Collector of 
Bareilly. (1874) 1 l.A. 167= 

13B.L.E. 392 = 21 W. E. 318 =3 Sar. 363. 


Suit in Civil Court in respect of forfeited property 
by third party aggrieved by for feiture— Applicability of 
pro^nso to— Limitation for— Plaintiff under disability. 

The suit was brought by the appellants against the 
Collector of Bareilly and the purchasers from the Govern- 
ment, to recover certain landed property in Bareilly, and 
the question for decision was whether the suit was barred 
by limitation. 

The appellants claimed the property as the heirs of their 
father, T. who died on 22—4—1854. The father of the 
appellants was on his death entitled to the property sued for 
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FORFEITURE ACT (IX OF lS59)~iCoHtd.) 

Before and at the time of his death of T, however, one B 
was in the actual possession of the property. B became a 
rebel, and in May, 1858, his property was seized by the 
Government as forfeited on the ground of his rebellion, At 
the time of their father’s death, and of the forfeiture of the 
property, the appellants were minors. The elder appel- 
lant became ot age in 1861, and the younger in Fel)ruary, 
1864. The suit was brought on the 1st of May, 1865, and 
at that time the elder appellant had been of age for 4 
years, and the younger appellant for upwards of a year. 

The Government relied upon the proviso to S. 20 of the 
Forfeiture Act IX of 1859, and the question was whether it 
applied to the case, and barred the suit. 

Heldy affirming the High Court, that the proviso to S. 20 
of Act IX of 1859 applied to the case, and that the suit was 
barred under it, {Sir Montague R. Smith?) MOHUMMUD 

Buhadook Khan v. Collector of Barkilly. 

(1874) 1 I.A. 167 = 13 B.L.R. 392 - 21 W. B. 318 = 

3 Sar. 363. 

FOU JDARY COURT . 

.SVc- Bengai, ACTS— Affrays act; and Crimi- 
nal Procedure Code. S. 145, 

Nature and jurisdiction of. 

The Foujdary Court is simply a Police Court, and so 
far deals with the possession that it prevents the occupa- 
tion being disturbed by violence (423). {Mr. Petnberton 
Leigh?) KaDIR BUKHSH KHAN v, MUSSUMATAIN 

Fusseeh-oon-Nissa. 

C1863) 5 M. I. A. 413 = 1 Suth. 241. 

Possession proceedings — Jurisdiction in — Title 

Possession- — Pact of — Decision of. 

The jurisdiction of the Foujdary Court is confined to 
cases of possession only. It is beyond their 
inquire into and ascertain the title to landed property (309). 
{Dr. Lushington?) MAHARAJAH MOHESHUR SING v. 

The Bengal Government. (1869) 7 M.I.A. 283 = 

3W.R. 45 = 1 Suth. 325 = 1 Sar. 645. 

FRAUD. 

Argument againsty founded on omission to observe 

precautions simple and obvious against its discovery — 
Force of. 

It is asked with force, “could a guilty person have elabo- 
rated a fraud on the face of the deed and have left the 
key to it on the back ?’’ This is a familiar argument when- 
ever frauds for any reason can be readily penetrated, and it 
is common experience that persons, from haste or over- 
confidence or lack of imagination or what not, do omit 
sometimes the most simple and obvious precautions (111-2). 
{Lord Sumner.) SOLICITOR, In the matter of a. 

(1922) 31 M.L.T. 107 (P.C.). 

Assumption of y and of dishonesty y on conjecture only 

^Propriety of. 

Fraud and dishonesty are not to be assumed upon con- 
jecture, however probable (18). {Mr. Justice Erskine.) 

Sheikh Imdad Ali v. Mussumat Kootby Begum. 

(1842) 3 M.I.A. 1 = 6 W.R. (P.C.) 24 = 

1 Suth. 124 = 1 Sar. 227. 

Auction sale — Purchase at — Fraud on the public — 

If and when a. See CONTRACT— WAGERING CONTRACT 

— Fraud of winner 

(1850) 6 M.I.A. 100 (132-3). 

Charges of, and of collusion — Proof of — Complete 

unravelling and clearing up of e7>ery artifice or contrivance 
resorted to unnecessary. 

Charges of fraud and collusion must, no doubt, be proved 
by those who make them — proved by established facts or 
inferences legitimately drawn from those facts taken to- 


FEAUD— (C*?;//^.) 

gether as a whole. Suspicions and surmises and conjec- 
ture are not permissible substitutes for those facts or those 
inferences, but that by no means requires that every puz- 
zling artifice or contrivance resorted to by one accused of 
fraud must necessarily be completely unravelled and cleared 
up and made plain before a verdict can be properly found 
against him. If this w*ere not so, many a clever and 
dexterous knave would escape. {Lord Atkinson.) SaTISH 

Chandra Chatterji v. Kumar Satish Kantha Roy. 

(1923) 33 M.L.T. 326 (P.C.)=A.IR. 1923 P.C. 73 = 

73 I. C. 391 = 46 M. L. J. 363 (369). 

Claim founded upony against defrauded party — 

Court if and when will give effect to. 

It must be observed at the outset, that the suit to be 
dealt with is one in which the plaintiffs (respondents) seek 
to establish a right against the principal defendant (appel- 
lant), and that they invoke the aid of the Court to give 
effect against equity and good conscience to a claim founded 
upon fraud. It must be conceded, that it is only by force 
of positive statutory law that it can l)e obligatory upon the 
Courts to give their assistance in such a case to the fraudu- 
lent plaintiffs against the defrauded defendants (521). {Sir 
Montague E, Smith?) MUSSUMUT BUHUNS KOWAR z/. 

Lalla Buhoree Lall. (1872) 14 M.I.A. 496 = 

18 W.R. 167=10 B.L.R. 159 =2 Suth. 676 = 

' 3 Sar. 69. 

Compromise — Execution of, procured by fraud. See 

Compromise — Execution of. 

Compromise — Fraud vitiating. See COMPROMISE 

—Fraud vitiating. 

Contract — Fraud. See CONTRACT — FRAUD. 

Contract — Setting aside of, on ground of fraud. See 

CONTRACT— Setting aside of. 

Decree — Fraud vitiating. See DfXREE— Frau D 

vitiating. 

Deed — Execution of — Fraud in procuring. See 

Deed — Execution of. 

Deed — Fraud in regard to. See Deed — FRAUD IN 

REGARD TO. 

Imputation ofy against deceased person — Propriety. 

P is dead; and, after his death, is it to be presumed 
that he put the answer of the plaintiff, without her autho- 
rity, on record ; that is, that he committed a fraud on the 
Court, and continued a fraud on her } A court should not 
impute fraud (105). {Sir James Colvile?) SOORENDRO- 

NATH Koy v. Mussumat Heeramonee Burmoneah. 

(1868) 12 M. I. A. 81 = 10 W. B. 36 = 

1 B. L. B. (P. 0.) 26=2 Suth. 147 = 2 Sar. 372. 

" Imputation of gross y upon suspicion only — Propriety. 

Gross fraud is not to be imputed upon suspicion only. 
Unless the charge be proved parties are not to be released 
from agreements entered into by their solemn acts (246). 
{Mi y Justice Bosanquet.) RaJUNDER NARAIN KAZ v. 

BIJOY Govind Sing. (1839) 2 M. I. A. 181 = 

1 Moo. P. O- 117=1 Sar. 176. 

Penalty for — Consequences direct of fraud in ques* 

tion — Making party liable for other penalties than those 
which are the — Propriety. 

Their lordships are certainly not prepared to assist in 
providing any possible benefit for a course of conduct so 
dishonest as that revealed in this case, but, on the other 
hand, it is not right to punish a man for fraudulent be- 
haviour by making him suffer other penalties than those 
which are the direct consequence of his fraud . {lard 
Buekmaster?) TARINI CHARN SaRKAR v. BISHEN 

Chand. 

(1917) 23 M. L. X. 147 = 7 L.W. 316 = 27 0. L. J. 303 = 
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22 C. W. N. 606=(1918) M. W. N. 295 = 
4 P. Ii. W. 249 = 16 A. L J. 271 = 20 Bom. L. R. 563 = 

44 I. C. 304 = 34 M. L. J. 361 (368). 
Plea of. See PRACrnCE — PLEADINGS— FRAUD. 

Presumption of — Decision based merely on — Pro- 
priety. See Hindu law— Will — Validity — Fraud. 

(1847) 4 M. I. A. 269(284). 

Presumption of — Propriety. 

Courts are not to presume that parties would commit a 
crime (350). {Lord Campbell.) RaMLOLL THACKOOR- 
SEYDASSz/. Soojumnull Dhondmull, 

(1848)4 M. I. A. 339 = 6 Moo. P. C. 300 = 

Perry, O. C. 193 = 1 Sar. 361. 

Courts cannot presume fraud (165). {Dr. Lushing- 

ton.) BUNWAREE LaL MAHARAJAH HETNARAIN 

Singh. (1858j 7 M. I. A. 148 = 4 W. R. 128 = 

1 Suth. 307 = 1 Sar. 610. 

■ Presumption without e^'idence of — Propriety. 

Fraud is not to be presumed, and must be proved by 
satisfactory evidence (792). Nawab Syeo Allee Sh \H 
V. Muss^r. Amanee Begu.m. (1873) 2 Suth. 790 = 

19 W. R. 149. 

Public sale — Fraud vitiating — Effect of — Sale reduc- 
ed to private sale. See S.ALE OF LAND FOR REVENUE 

Arrears Act I of 1845— Revenue sale— Fraudu- 
lent PURCH.ASE AT. 

(1866) 10 M. 1. A. 540 (565-6, 559). 

Public sale — Fraudulent purchase at — Effect of. on 

purchaser's rights. 

Fraud vitiates the most solemn proceedings of courts of 
justice. Though therefore a Government sale for arrears 
of revenue gives a title against all the world, yet a fraudu- 
lent purchase at such sale by a mortgagee will not defeat 
the equity of redemption. The principle embodying this 
distinction pervades the law. Under sales in market overt, 
the purchaser acquired a good title against all the world ; 
but this protection did not extend to a fraudulent buyer 
who knew that the seller had no real authority to sell. If 
the thief who sold in market overt purchased the article, 
the defrauded owner could then assert his title against such 
reacquisition. The same principle applies to Bills of Ex- 
change and other negotiable instruments, made or which 
become payable to bearer, and pass by delivery (556-7), 
{Sir Edward V. Willamsf) NawaB Sidhee NUZUR 
Ally Khan v. rajah Ojoodhyaram Khan. 

(1866) 10 M. I. Af*640 = 6 W. R. (P. C.) 83 = 

1 Suth. 636 = 2 Sar. 198. 

Suspicion of^ everywhere — Tendency of judges in 

India as to. 

Judges in India are perhaps somewhat too apt to see 
fraud everywhere (602). {Sir James W. Colvile.) MOON- 
SHEE BUZLOO RUHEEM v. SHUMSOONNISSA BEGUM. 

(1867) 11 M. I. A. 661 = 8 W.R. (P. C.) 3 = 2 Suth. 59 = 

2 Sar. 259. 

Transaction tainted by — Court's duty in case of. 

A court will strip off all disguises from a case of fraud, 
and look at the transaction as it really is (557). {Sir 
Edward Williams,) NAWAB SiDHI NUZUR ALLY KhaN 

V . Rajah Ojoodhyaram Khan. 

(1866) 10 M. I. A. 640 = 6 W. R. (P. C.) 83 = 

1 Suth. 635 = 2 Sar. 198. 

'-Uncofiscientious means and unfair advantage if 
imply. 

Unconscientious means are mentioned and unfair advant- 
age is mentioned. Quaere, whether this implies fraud (153). 
{Lord Shaiv.) BaL GaNGADHAR TiLAK ShrINIVASA 
Pandit. (1916) 42 I. A. 135 = 39 B. 441 (469) = 

17 Bom. L. R. 627 = 19 C. W. N 729 = 22 0. L. J. 1 = 
ISA. L. J. 670 = 18 M. L. T. 1=(1916) M.W.N. 564 = 

2 L. W. 611 = 29 I. 0. 639 = 29 M. L. J. 34. 


PRAtJIXUIJSNT. 

Meaning- -Transaction not at all dishonest in its 

nature if fraudulent. 

The term “ fraudulent ” has, by rather an happy use of 
language, been applied by Courts of Equity to transactions 
which are not at all dishonest in their nature, but are only 
such as the law' will notallow (18). {Lord Hobhouse.) 

Khoo KwatSiew V. Wool Taik Hwat. 

(1891)19 1. A. 16-19 C. 223 (231) = € Sar. 98. 

FRAUDULENT TRANSFER. 

Transfer of Property Act, S. 53. 

FUNERALS. 

-Amount allowed for — Differe7tce in various count- 
ries as regards. 

The sums w'hich have been allowed for the obsequies of 
the deceased and religious acts exceed a sixth of the pro- 
perty of the deceased, although he left lx*hind him eight 
sons and two daughters. Thi-, will not surprise persons who 
are acquainted w’ith the history of countries where the 
Roman Catholic religion has been established; in tliose 
countries a much larger proportion of men’s substance was 
frequently directed to what we should now call superstitious 
uses. By the laws, for instance, now existing in Spain, a 
person, whatever his family may be, may give to the Church 
one-fifth of his fortune. I cannot, however, find upon the 
evidence, any case in which in India more than 3 per cent, 
has been expended in obsequies and works, and the per- 
sons on account of whom in those cases such allowances 
have been made were men of superior caste and larger 
fortune than the deceased (247-8). {Lord Wynford.) 
Kamtonoo Mullick t', Kamgopaul Mullick. 

( tS 29) 1 Knapp. 245 = 1 Sar. 6. 

GAEO HILLS ACT XXII OF 1869. 

Intra vires of Gin'crnor-General in Council. 

Act XXII of 1869 was, in its general scope, withitt the 
legislative power of the Govenor- General in ('oun. i! ( 1902). 
{Lord Selborne.) ()UEEN BURAH. 

(1878) 51. A. 178 = 4 C. 172 (179)= 3 C. L. R. 197 = 

3 Suth. 556 = 3 Sar. 834. 

^ Courts of Civil and Criminal Judicature 

Meaning of. 

Quaere, whether “ the Courts of Civil and criminal Judi- 
cature ” mentioned in S. 4 were only the courts of original 
jurisdiction established under the Indian Regulations and 
Acts (189). {Lord Selborne.) QueEN v, BuRAH 
(1878)51. A. 178 = 4 C. 172 (176) = 3 C. L. R. 197 = 

3 Sar. 834= 3 Suth. 556. 

Ss. 5 and ^—High Court of Calcutta — Jurisdic- 
tion of, o7<er territories within operation of Act Effect on 

— Jurisdiction excluded. 

Act XXII of 1869, according to its true construction, 
excludes the jurisdiction of the Calcutta High Court as to 
the territories brought within the operation of the Act 
(Garo Hills, and Khasi and Jaintia Hills) (189). 

The contention that the jurisdiction of the High Court 
was not so excluded is founded on the proposition that S, 

4 of Act XXII of 1869 purports to remove the Garo Hills, 
not from the jurisdiction of the High Court, established by 
Her Majesty’s letters patent under the authority of Imperial 
statutes, but only from that of the local courts, constituted 
Ijy the regulations of the Bengal or by Acts of the Indian 
Legislature. (189). 

Assuming fbut not deciding) that “ the Courts of Civil 
and Criminal Judicature,” mentioned in S. 4 of the Act of 
1869, were only the courts of original jurisdiction established 
under the Indian Regulations and Acts, their Lordships 
think that the supposed consequence does not follow. It 
may be possible that under the terms of the 8th and 9th 
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GAEO HILLS ACT XXII OF 1869, Ss. 5 and 4— 

{CoftUi.) 

sections of the High Courts Act (24 & 25 Viet., c. 104), 
together with the 27th and 28th sections of the Royal Let- 
ters Patent (1865), under which the Calcutta High Court 
is constituted, appeals might have gone to that court from 
criminal tribunals of first instance, established by the 
Lieutenant-Governor of Bengal in the Garo, or the Khasi 
aud Jaintia Hills, if Act XXII of 1869 had made no other 
provision for such appeals. But S. 5 of that Act, distinctly 
authorised the Lieutenant-Governor to appoint tribunals, 
not of first instance only, but also of “ Reference and 
Appeal ; and, by the notification now in question, he has 
done so, giving the powers of the High Court to the Com- 
missioner of Assam, with an ultimate controlling authority 
to himself. Unless, therefore, the whole Act of 1869, or 
S. 9 of that Act, was void, as being in excess of the legis- 
lative powers of the Governor-General in Council, the 
jurisdiction of the High Court has been excluded (1^9-90). 
{^Lord Selborne.) QUEEN v, BURAH. (1878) 5 I.A. 178 = 
4 C. 172 (176 7) = 3 C.L.R. 197 = 3 Sar. 834 = 3 Suth. 666. 

S. 9 — Intra vires or ultra vires of Governor-Gene- 
ral in Council. 

In the year 1869, the Indian Legislature passed Act XXII 
of 1869 removing the Garo Hills from the jurisdiction of 
the Courts of the Civil and Criminal Judicature constituted 
by the regulations of the Bengal Code, and vesting the ad- 
ministration of Civil and Criminal Jilstice within the same 
territory, in such officers as the Lieutenant-Governor of 
Bengal might, for the purpose of tribunals of first instance, 
or of reference and appeal, from time to time appoint. That 
Act was to come into force on such day as the Lieutenant- 
Governor should direct. By S. 9 of the Act, the Lieutenant- 
Governor was empowered to extend all or any of the pro- 
visions of the Act to the Khasi and the Jaintia Hills. The 
Lieutenant-Governor accordingly fixed the time at which the 
Act should come into operation in the Garo Hills, and 
subsequently he extended all the provisions of the Act to 
the other two Hills, declaring the administration of Civil and 
Criminal Justice to be vested in the Commissioner of Assam, 
and adding that the Commissioner should exercise the 
powers of the High Court. Under that Act, and those 
notifications, the respondent was in 1876 tried by the 
Deputy Commissioner of Jaintia Hills upon a charge of 
murder. He was convicted and sentenced to death, but the 
sentence was commuted by the Chief Commissioner of As- 
sam to transportation for life. The respondent presented a 
petition to the High Court at Calcutta ; and majority of the 
judges decided that the case fell within their appellate juris- 
diction ; and they sent for the record of the proceed- 
ings with a view to an adjudication thereon. From that 
decision the appeal before their Lordships was, by special 
leave, brought. 

The ground on which the High Court assumed jurisdic- 
tion was that S.9 of Act XXII of 1869, purporting to autho- 
rise the Lieutenant Governor to extend the Act to the Khasi 
and Jaintia Hiils, was in excess of the legislative powers of 
the Governor- General in Council on the ground that S. 9 
was not legislation, but a delegation of legislative power. 

Held^ that the doctrine of the majority of the High Court 
was erroneous, and that it rested upon a mistaken view of 
the powers of the Indian Legislature, and indeed of the 
nature and principles of legislation (193). 

What has been done is this. The Governor-General in 
Council has determined, in the due and ordinary course of 
legislation, to remove a particular district from the jurisdic- 
tion of the ordinary courts and offices, and to place it under I 
new courts and offices, to be appointed by and responsible 
to the Lieutenant-Governor of Bengal ; leaving it to the 
Lieutenant Governor to say at what time that change shall 
take place ; and also enabling him, not to make vrhat laws 
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he pleases for that or any other district, but to apply by 
public notification to that district any law, or part of a 
law, which either already was, or from time to time 
might be, in force, by proper legislative authority, 
in the other territories subject to his Government.” The 
legislature determined that, so far, a certain change 
shall take place ; but that it was expedient to leave 
the time, and the manner, of carrying it into effect to the 
discretion of the Lieutenant-Governor ; and also, that the 
laws which were or might be in force in the other territo- 
ries subject to the same Government were such as it might 
be fit and proper to apply to this district also ; but that, as 
It was not certain that all those laws, and every part of them, 
could with equal convenience be so applied, it was expedient, 
on that point also, to entrust a discretion to the Lieutenant- 
Governor. This having been done as to the Garo Hills, 
what was done as to the Khasi and Jaintia Hills ? The 
legislature decided that it was fit and proper that the ad- 
joining districts of the Khasi and Jaintia Hills should also 
be removed from the jurisdiction of the existing Courts, and 
brought under the same provisions with the Garo Hills, not 
necessarily and at all events, but if and when the Lieuten- 
ant-Governor should think it desirable to do so ; and that 
it was also possible that it might be expedient that not all, 
but some only, of those provisions should be applied to that 
adjoining district. And accordingly the Legislature entrust- 
ed, for these purposes also, a discretionary pow'er to the 
Lieutenant-Governor (194-5). 

It is a fallacy to speak of the powers thus conferred upon 
the Lieutenant-Governor (large as they undoubtedly are) as 
if, when they were exercised, the efficacy of the acts done 
under them would be due to any other legislative authority 
than that of the Governor-General in Council. Their whole 
operation is, directly and immediately, under and by virtue 
of the Act XXII of 1869 it.self. The proper Legislature 
has exercised its judgment as to place, persons, laws, 
powers ; and the result of that judgment has been to legis- 
late conditionally as to all these things. The conditions hav- 
ing been fulfilled, the legislation is now absolute (195). 
(Lord Selborne.') QUEEN v, BURAH. 

(1878) 5 I.A. 178 = 4 C. 172 (181-2) = 3 Sar. 834 = 

3 C. L. R. 197 = 3 Suth. 666. 
GENERAL CLAUSES ACT I OF 1868. 

S. 6 (b) — Words — “ Thing done*^ — Acknowledgment 

of liability if a — Effect of sucli ackno7vled gment. 

An acknowledgment of liability only extends the period of 
limitation within which a suit must be brought and does 
not confer title, and is not a “thing done” within the mean- 
ing of S. 6 of the General Clauses Act (84). (Sir John 
Edge.) LaLA SONI Ram v . KaNHAIVA LAL. 

(1913) 40 I. A. 74 = 36 A. 227 (236) = 13 M. L. T. 437 = 
(1913) M.W. N. 470 = 17 C.L.J. 488 = 17 C.W.N. 606 = 

11 A. L. J. 389 = 13 Bom. L.R. 489 = 19 I.C. 291 = 

25 M. L. J. 131. 

GHARBARI GOSAVIS. 

Who are — Ixiw governing — Hindu Law — Custom. 

The Gharbari Gosavis are a fraternity within the Sudra 
caste. Gharbari means house-holder, and the literal trans- 
lation of the two words is “ house-holder ascetics”— that is, 
they are married ascetics, having certain of the customs and 
practices of ascetics, necessarily modified by the fact of 
marriage and its consequences. Except so far as their par-, 
ticular customs apply, they are governed by the usual law 
as to Hindoos, which in the province of Berar is the same 
as the Hindu law in the Presidency of liombay* (3.')6-7.) 
(Lord Phillimore.) HaRIGIR KISANGIR GOSAVI BHA- 
RATHI VISHNU BHARATHI GOSAVI, 

(1925)22 L. W. 356 = (1926) M. W. N. 414 = 

88 I. 0. 343 = A. I. R. 1926 F.C. 127=21 N.Ji B. 127. 
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GHARBAEI GOSAVIS— 

Adoption among — Initiation if means, or is neces- 
sary for. 

It is not necessary to determine whether initiation means 
adoption or whether in this sect (of Gharbari Gosavis) 
the ceremony of initiation is a necessary factor in an adop- 
tion (360). (^Lord Phillimore,) HaRIGIR KiSANGIR 
GOSAVIt;. BhaRATHI ViSHNU BHARATHI GOSAVI 

(1926) 22 L.W. 365 = (1926) M. W. N. 414 = 
21 N. L. B. 127 = 88 I.C. 343=A.I.E. 1926 P. C. 127. 

“ Dtsciple C reation of a fall — Ceremonies necessary 
for, ^ 

In the sect, of Gharbari Gosavis the ceremonies for the 
creation of a full disciple are, apparently, two, the ini- 
tial sharing and the subsequent ceremony performed after 
the lapse of a period of years, of Boja Horn (359). {Lord 
Phtlltmore.) HaRIGIR KisANGIR GOSAVI v. BHARATHI 

Vishnu Bharathi Gosavi. (1926) 22 L. W 355= 
(1926) M. W. N. 414 = 21 N. L. R. 127 = 88 I. C, 343 = 

A. I.B. 1925 P. C. 127. 
Adoption among, in Hindu law sense with the usual 

consequences— Practice of— Recent introduction of, in the 

sect. {Lord Phillimore.) HariGIR KiSANGIR GoSAVI 

z' Bharathi Vishnu Bharathi Gosavi. 

(1925) 22 L. W. 356 (357) = (1925) M. W. N. 414 = 

21 N. L. B. 127 = 88 I. C. 343 = 
A. I. R. 1925 P. C. 127. 

Adoption in Hindu law sense— Practice of Not 

precluded by custom of inheritance of disciple to preceptor. 

See Gharbari Gosavis— Inheritance etc. 

(1925) 22 L. w'. 366(357). 

— -Inheritance of disciple to prcceptor^Cmtom of 

Adoption in Hindu laiv sense if preclttded hy. 

In the sect of Gharbari Gosavis there may be direct inheri- 
tance by the disciple to his preceptor. But this peculiar 
Jorm of inheritance does not preclude the ordinary Hindu 
practice of adoption with the usual consequence. Adoption 
m the usual ^nse, however, may, as some witnesses suggest, 
l>e of recent introduction as a practice in this sect (357) 
{Lord P/nl/tmore.) HaRIGIK KiSANGIR GOSAVI v, Bha- 

rathi Vishnu Bharathi Gosavi. 

(1926) 22 L. W. 356 = (1926) M. W. N. 414 = 

21 N. L. B. 127 = 88 I. C- 343 = 
_ , , . A. I. R. 1926 P. C. 127. 

Innentancc by disciple to preceptor without adoption 
■‘^Ki^ht conferred by. 

It would appear that in this sect (of Gharbari Gosavis) 
there may be direct inheritance by the disciple (chela) to his 
preceptor (guru). If this took place without adoption it 
may be that it would confer upon the disciple no right of 

his guru. This is a point. 

decidp for ‘heir Lordships to 

Goslvi Phillimore.) HakiGIR KiSANGIR 

uosAVi t-. Bharathi Vishnu Bharathi Gosavi. 

21 N I. W 107®^ olJ'- 366 = (1926) M. W. N. 414 = 

-21 N. L. E. 127 = 88 1. C. 343 = A. I. E. 1925 P. C. 127. 

BARI GoSAvr-L*" 1-aw— Custom. See GhaR- 

ghItwal. 

Jagir a^ertaining to office of — Possession of 
oy person not entitled to office. 

■ Rights acquired by, 

^ ghatwali jagir, not 
him thetwTurLwer ont"hT"4r'’‘"- “ 

the lack of Lanad 

not of thecomnlp/^^ ^ defect of his title, 

not of the completeness of it. {Urd Sumner,) NarayaN 

79 
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GHATWAL-(C^«/^.) 

Jagir appertaining to office of — Possession of, by 
person not entitled to office {Contd,) 

Singh v , Niranjan Chakravarti. 

(1923)51 I. A. 37(66-7) = 3Pat. 183= 
A. LB. 1924 P. C. 6 = 28 0. W. N. 361 = 
34 M. li.T. 27 = 79 1. C. 826= 6 Pat. L. T. 171 

Lands held by. 

See GHATWALLY TENURE. 

Office of— Nature and duties of. 

-Personal performance of services— Nece.isity or 
otherwise of — Alienability of lands held by ghatwal — Review 
oflawasto. {Lord Sumner.) NaR AVAN SiNGH z/ NiRaN- 

JAN Chakravarti. (1923) 51 1. A. 37(50 4) = 

3 Pat. 183 = A. I. B. 1924 P. C. 5 = 28 C. W. N. 361 = 
64 M. L. T. 27 = 79 I, C. 825 = 6 Pat L. T. 171. 

Office of right to. 

~ Personal unfitness in heir — Aopearance of — Effect. 
l^ee GHATWALLY TENURE — FORFEITURE OK— GROUNDS 
Services. (1923) 61 I A. 37 (58) = 3 P. 183. 

Resumption invalid by Government of 

Mesne profits payable by Government in case of. 

Right to, of ghatwal and of zemindar — Apportion- 
ment of, between them. See GHATWALLY TENURE— RE- 
SUMPTION OF — Government. 

Services of. 

Abolition or discharge formal of^Pcrformancc 
thereof by Gin.'ernment — Distinction. 

^ There is a clear distinction between the case where the 
Government thinks fit itself to perform duties theretofore 
performed by ghatwals and the case where the ghatwalli 
service is formally abolished or discharged. {Lord Sumner ) 

Naravan Singh v. Niranjan Chakravarit. 

(1923) 51 1. A. 37 (69) = 3 Pat. 183 = 

28 C. W. N. 351=34 M. L. T. 27 = 

5 Pat. L. T. 171 = 79 1. C. 825 = A. 1. R. 1924 P. C. 5. 

Kharakpur district ^Public service in— Termina- 
tion of. 

In the Kharakpur district it does not appear that there 
has been any formal termination by law of ghatwali public 
services. {Lord Sumner.) Narayan SiNGH z' NiraNIAN 
Chakravarti, (1923) 61 1. A. 37 f69) = 3 Pat 183 = 

28 C. W. N. 351 = 34 M. L. T. 27 = 5 Pat. L. T. 171 = 

79 1. C. 826 = A. I. R. 1924 P, C. 6. 

Mature of— Right in Ghatwally villages— Mature 

and extent of. 

After referring to various reports describing the nature 
and ip.cidentsof the Ghatioally tenure in different districts 
their Lordships concluded : ‘‘Though the nature and extent 
of the right of the Ghatwals in the Ghatwally villages may 
doubtful, and probably differed in different districts and 
in different families, there dearly was some ancient law or 
usage by which these iands were appropriated to reward the 
services of Ghatwals ; services which, although they would 
include the performance of duties of police, W'ere quite as 
much in their origin of a military as a civil character, and 
would require the appointment of a very different class of 
persons from ordinary police officers” (125). {Mr. Pemberton 

Leigh.) Raja leelanund Sing Bahadoor v. Govern- 
ment OF BENGAL. ( 1856) 6 M.I. A. 101 = 

4 W. R. 77 (P. C.) = l Suth. 248 = 1 Sar. 606. 

Non-performance of, for a long time— Incidents of 

tenure if altered by. See GHATWALS — LANDS HELD BY 

MOCURRARY ISITMRAREE ETC. 

(1923) 61 1. A. 37 (68) = 3 Pat. 183. 
Personal performance of — Necessity or otherwise of 

Ghatwal — Office of. 

(1923)61 I. A. 37 (60 4) = 3 Pat. 183. 
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GHATWAL— 

Services of — (Contd.') 


GHAT WALLY TENURE— 

Aliena'bility of. 


Repudiation express^ of obligation of — Incapacity of 

heir to render even vicarious service — Forfeiture of tenure 
on ground of. See GHATWARLY TENURE— FORFEITURE 

OF. ('1923) 51 1. A. 37 (58) = 3 Pat. 183. 

Termination of — Zemindar's poioer of—Compromise 

with Government by him and substitution of rent for ser- 
7'iees — Effect. 

As long as the ghatwals were ready and willing to render 
services if required, the Zemindar could not put an end to 
their services, whether required or not, even by compromis- 
ing with the Government and substituting a rent for the 
former services, for, as against the tenure-holders, this was 
res inter alios acta. {Lord Siimfter.) NARAVAN SINGH 
V. NIRANJAN CHAKKAVARTI. 

(1923)51 1. A. 37 (70) = 3 Pat. 183 = 
28 C. W. N. 351 = 34 M. L. T. 27 = 5 Pat. L. T. 171 = 

79 I. C. 825= A. I. R. 1924 P. C. 5. 

GHATWALLY TENURE. 

WHAT IS A. 

ALIENABILITY OF. 

Division of. upon death or by alienation. 

East India Company — Action of, with regard 

TO SUCH tenures. 

Execution Sale of— Validity. 

Extent of lands included in. 

Forfeiture of— Grounds. 

(;rant of— Estate taken under. 

Heritability of. 

Inalienability of— Government’s right to en- 
force. 

Incidents of. 

Mocurrary istimraree proprietorship in. 
Nature and incidents of. 

Reg, XXIX of 1814— Preamble to— (^hatwallv 

TENURE of nature DESCRIBED IN— JAGHIR HELD 
ON TENURE ANALOGOUS TO. 

Resumption of. 

Right by birth in— Partition of— Son’s right 
of. 

Sonthal Pargannas. 

Villages held on— Right in. 

Zemindar’s claim to lands held on. 
Zemindari— Mouzahs within ambit of— Per- 
manent and fixed GHATWALLY TENURE IN RES- 
PECT of— Claim to. 

What is a. 

Besides the disorder which prevailed generally 

through the Provinces, particular districts were expos- 
ed to ravages of a different description. The mountain 
or hill districts in India were at this time inhabited 
by lawless tribes, asserting a wild irdependente, often 
of a different race and different religion from the inhabi- 
tants of the plains, who were frequently subjected to n)ar- 
auding expeditions by their more warlike neighlx>urs. To 
prevent these incursions it was necessary to guard and 
watch the GhatSy or mountain passes, through which these 
hostile descents were made ; and the Mahomedan rulers 
established a tenure called Ghatwally tenure, by which 
lands were granted to individuals, often of high rank, at a 
low rent, or without rent, on condition of their performing 
these duties, and protecting and preserving order in the 
neighbouring districts (109-110). {Mr. Pemberton Leigh f) 

Raja Leelanund Singh Eahadoor v. GoverNiMent 

QF Bengal. (1865) 6 M. I A. 101 = 1 Suth. 248 = 

4 W. B. (P. C.) 77= 1 Sar. 505. 


Birbhum — Tenures in — Bengal Regulation XXIX 

of 1814 and Act V of 1859 — Sonthal Parganas Rural 
Police Regulation IV of I9l0. 

The inalienability of a ghatwali tenure is a settled prin- 
ciple of the general law and, with regard to those in 
Birbhum, Bengal Reg. XXIX of 1814 and Act V of 1859, 
which the Reglation of 1910 does not purport to affect, have 
specifically affirmed it. {Viscount Sumfter.) THAKUR 

ashutosh Deo Ghatwalz/. Bansidar Shroff. 
(1928) 55 I. A. 249 =7 Pat. 744 = 32 C. W. N. 880 = 
48 C. L. J. 64 = 9 Pat.L.T. 649=109 I. 0.730= 

28 L. W. 798= A. 1. B. 1G28P. C. 177 = 

65 M. L. J. 7 (8). 

Custom against — Proof of — Onus, 

The allegation that a ghatwali estate is not in the wffiole 
or in part alienable, or, if alienable, is only so for the life 
of the alienor, must largely depend on local and family 
custom, and such custom, if proved to exist, may supersede 
the general law, though in other respects the general law 
may govern the relations of parties outside that custom 
(27). {Lord Fitzgerald.') TEKAIT KALI PERSHAD 7. 

AnuND ROY. (1887) 16 I. A. 18 = 16 0. 471 (480-1) = 

5 Sar. 121. 

Evidence^Othcr alienations by Ghahoal — Evidence 

of — Admissibi I i ty. 

Where the whole matter in dispute was whether aliena- 
tions by the holder of Government gliatwali lands were 
valid, and there was no question of any actual assent being 
given either by his family or by the Government, heldy that 
the fact that in other transactions besides the one in ques- 
tion he purported to alienate and appeared to believe in his 
own power to do so, proved nothing. {Lord Sumner.) 

Narayan Singh v. niranjan Chakravartl 

( 1923) 61 1. A. 37 (63) = 3 Pat. 183 = 
A. I. B. 1924 P. 0. 5 = 28 0. W. N. 361 = 
34 M. L. T. 27 = 79 1. C. 825 = 5 Pat. L. T. 171. 

Kharakpur zemiudary — Custom of alienability in — 

I napplicability ofy to tenures iudepc/ideut of Kharakpur 
zemiudary. 

It was contended that Handwa is in any case locally in 
I Kharakpur, and that, by a well-established local custom now 
always recognised, Kharakpur ghatwalli lands are alienable. 
There is no ground for the contention that the custom of 
Kharakpur lelied upon has any application to ghatwalli 
tenures, which, like Handwa, are independent of the 
Kharakpur zemindary, evtn though they may be not far off 
Kharakpur. 

The decisions which have held that certain ghatwalli 
tenures in the district of Kharakpur are alienable with the 
consent of the Zemindar can have no reference to ghatwalli 
tenures not under the zemindar nor forming part of his 
zemindari. (Lord Sumner.) NaRAYAN SiNGH 

Niranjan Chakravarti. (1923) 61 1. A. 37 (61-2) = 

3 Pat 183 = A. I. B. 1924 P. C. 6 = 

28 C. W. N.351 = 34M. L. T. 27=79 I. C 826 = 

5 Pat. L T. 171. 


Division of, upon death or by alienation. 

Prohibition against-^ Reason of. 


Ghatwalli tenures are not divisible on the death of a 
ghatwal, but descend to the eldest son. The ghatwalli lands 
are granted for particular purposes, especially of police, and 
to divide them into small portions amongst the heirs of the 
ghatwals would be to defeat the very ends for which the 
grants were made (122). 

The same principle which precludes a division ot a 
tenure upon death must also apply to a division by aliena- 
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GHATWALLY TENtmE-(C^-«/a'.) 

Division of, upon death or by alienation— (Cc<«W.) 

tion. Their Lordships are of opinion that the tenure is not 
transferable or saleable in execution of a decree (122-3), 

If the jaghir were transferable without the consent of 
Ooverriment by voluntary sale, or sale in execution, or 
otherwise, there would be no security that the transferee 
would be a proper person to discharge the duties in respect 
of which the lands are held at the reduced rent. The 
transferee might a person of questionable or even of bad 

Peacock,) KajAH NilMONI 

biNGH ZL iukranath Singh. (1882)9 I. a 101 = 

9C. 187 (207-8) =4 Sar. 335. 

East India Company— Action of, with regard to 

such tenures. 

Cfcattofi thereof — Peco^fiition and confirmaiio!: of 


1254 


them. 

Quaere, whether the East India Company ever created a 
ghatwalh tenure. The action of the East India Company 
was pnerally confined to recognition and confirmation 
UlUj. ^Urd Philltmore.) SECRETARV OF STATE FOR 

India ZL Raja jYOTi Prashad Singh Deo Bahadur. 

w XT A. 100=53 0. 533 = 

30 C. W. N. 745 = 24 A. L. J. 761=041. C. 974 = 

A. I. E. 1926 P. C. 41. 

Execution sale of— Validity. 

——/.emaudaPs assent ^Pfect—A'harakpnr 
A Kharakpur ghatwalh is not inalienable, and may be 
tiansferred by the ghatwal or sold in execution of a decree 

SdarU; sT 

‘’or 'I'e argument that, though the 
ghatwal might alien, it could only lie for the life of the 

alienor. When once it is established that the ghatwal had 

the power of alienation as before stated, that power forms 

an integral portion of Ins right and interest in the ghatwalh 
and there is no evidence whatever to limit it to an flienatioii 

xL^AirKA ^’‘-ScnxU.) 

lEKAii Kali Plrshad v. Anund Roy. ' 

(1887) 161. A. 18 = 15 C. 471 (4k) = 6 Sar. 121. 

Extent of lands included in. 

"““f ^sumneroisee rctnrns~A\iture of— Ad- 
misstbtltty tn ethdence of—Value of. ^ 

/ssnmnovisee returns are returns made by the J\>lice cene- 

name°H °f ‘he shahually holder, stating his 

lame, the quantity of land which he held, and the Putuce 

liTve”^’'^^ ‘‘‘ at different times 

courts^ "etfiht to those returns. All the 

courts agree that they are admissible in evidence In each 

ouglirto b/^'" "hat we gh 

tf fhe very surprisfng 

same wdnl 'f , Siven e.xactly the 

A/S)'' Fa 266). {Lord Justice 

(1871'i 14 M ? A I^w^'i^kanath Singh. 

U»71) 14 M. I. A. 269-8 B. L. R 504-2 Sar. 708 = 

. W. E. P. 0 29 = 2 Suth. 469 

PnftPffic. / t fcttons oid sho7ving lesser extent— 
I'referauc hfc hi af-E/Tcct- 

brought by The'’ phin^Tff^'^P “"a ^"hancement of rent 

of encroachment of land" i. h% 

The question was whrther ^ Shatwally. 

and entitled arsuch to certain f 9h«‘"al, 

appellants’ Putnee Talook hel ^ within the 

was entitled to. and w^ Hable t excess of what he 

excess to the plaintiff the pit 
the respondent, /), alleged he held ghatwally " “ 


GHATWALLY TENDEE-CCoy//!/.) 

Extent of lands included in — (Contd.) 

The evidence which the plaintiff produced in support of 

his case entirely consisted of three documents, called Issum- 
novisee returns, for three separate years. In one of those 
returns, the then holder of the estate which D, held, the 

quantity of his land 

was 100 bighas. That was the sole evidence of the plaintiff. 
He did not produce any evidence at all to show how it 
happened that if 100 bighas was all that the srhatwaliy 
holder was entitled to in the years 18J1, 18J2 and 1813 
that quantity of 100 bighas had increased to the very laree 
quantity of 3,000 bighas at the time when the sale at which 
the plaintiff himself purchased the Putni took place. On 
the other hand, the respondent, A produced evidence to 
show that as far back as living memory went, the whole 
quantity of 3,000 bighas had been held. 

/A’A/ that the long uninterrupted possession of the 
Ghatwalh holder ought clearly to have greater weight than 
those returns (26:)-6). 

Weight must be given to ancient pos‘^ession, and there 
may be a variety of causes why incorrect returns may have 
been made in the years 181], J8J2, and 18J3. It may 
have l^en that the Police Oliicer was careless and did not 
care about what he returned, or it may have been that the 

ghatwally holder at that time had some reasons for civinc 

incorrect information, or possibly it may have been that 
the ancient Ghatwals originally held only 100 bighas but 
tbat the eiitate bad increased to 3,000 bighas many yea r.s 
befcre and before the creation of the Putnee, which, not- 
withstanding the liengal Regulation VIII of 1819 would 
entitle the ghatwally-h older to hold the whole quantity. 
Ineii Lordships are of opinion, that the courts in this 

particular case have given quite as much weight to these 

returns as they deserve (206), {Lord Justice Meilish ) 

Farquharson f. Du'akkanath Singh. ^ 

259 = 8 B. L. E 504 = 

16 W. R. P. C. 29 = 2 Suth. 469 = 2 Sar. 708 

Forfeiture of— Grounds. 

- —Services— Repudiation express of obligation of— 

Incapacity of har to render even vicarious. 

Since the (ghatwali) tenure is a service tenure, the lands 

arc liable to forfeiture if the obligation of service is express- 
ly repudiated, while the rights of the ruling power are 
similarly sufficiently safe-guarded by holding that the 
succession of an heir incapable of rendering even the vica- 
rious service involved in the provision of an armed force 

might be treated as being in itself a ground of forfeiture in’ 

the person of that successor, if not in the persons of the 
entire family, for it is what might be called an anticipatory 
repudiation. ^ ^ 

Quaen- whether and to what extent an appearance of 
personal unfitness in a particular heir would operate to 
disable him from succession as ghatwal. (Lo,d Sum,-er ^ 

Narayan Singh v. Niranjan Chakravarthi ' 

. T 511- A. 37 (68) = 3 Pat. 183= 

A. I. E. (1924) P. C. 6 = 28 C. W. N 351 = 

34 M. L. T. 27 = 79 I. C. 825 =5 Pat. L T 171. 

Grant of — Estate taken under. 

Mokurrari — Jstimrari — Use of~E/fect 

Where in regard to ghatwalh tenures, the words -‘mokur- 
raree istimrari” were used, although it was doubtful 
whether they meant permanent during the life of the person 
to whom they were granted, or, permanent as regards here- 
ditary descent, their lordships were of opinion that, coupling 
those words with the usage, the tenures were herediturv 
CS//- Barnes l^acock.) RajaH LeeLANUND SinGH 

Bahadoor V. Thakoor Munoorunjun Singh 

(1873) Sup. 1. A 181 (186) = 13 B L R 124 - 
3 Sar. 238 = 3 C. G. Sup. Vol. 173 = 2 Suth^ 818 
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GHAT WALLY TENURE— (CoW.) 

Heritability of. 

• -The Ghatwalli tenure though peculiar, because of a 

certain reserved pinver of selection, nevertheless ranks as 
hereditary (112). {^Lord Phillimorc.') SECRETARY OF 

State for India v. Raja Jvoti Prashad Singh Deo 
Bahadur. (1926) 631. A. 100-53 C. 633 = 

30 C. W. N. 745 = 24 A. L J. 761 = 94 I. C. 974 = 

A. I. R. (1926) P. C. 41. 

Office of personal character. 

It is objected that true heritability is inconsistent with a 
ghatwalli tenure when the office is of a personal character. 
A jaghir may, it is true, be held by a ghatwal on the terms 
of personal employment and service of the strictest kind and 
in the most complete subordination. In such a case selection 
and appointment are the natural commencement of the ser- 
vice, and its determination in fact involves the determination 
of this highly personal nature. Where everything depends 
on personal qualifications and exertions a heritable tenure is 
out of place. On the other hand, services may be due in bulk 
and the obligation of the ghatwal may consist, not in per- 
sonal guardianship of a particular post, but in providing the 
service of others who are competent to discharge the ser- 
vices in person. The obligation to embody and keep up an 
armed force of 300 men with an appropriate staff of officers 
is pre-eminently an obligation of this kind. It is personal 
in that the grantee under this tenure is himself bound to the 
provision of this force from time to time, and is not merely 
chargeable in respect of the expense, or bound to make a 
contribution to the expense of forces embodied and kept on 
foot by others. It is personal in that the lands are granted 
upon this tenure in order that out of their produce the obli- 
gation in question may be discharged by the grantee. It is, 
however, impersonal in that the very nature of the service 
is rather one of purveyance than of arms. For this purpose 
the ghatwal must be a person of property, and for that 
reason he is the grantee of lands as ghatwalli lands ; but he 
need not be himself a soldier or watchman, and for that 
reason also the lands, though ghatwalli lands, may descend 
to heirs without personal selection and appointment. {Lord 
Sumner") NARAYAN SINGH Z'. NIRANJAN CHAKRA- 

V arthi (1923) 51 I. A. 37 (57 8)= 3 Pat. 183 = 

A.I.B (1924)P.C.5 = 28C. W. N. 351 = 
34 M. I*. T. 27= 79 I. C. 825 = 5 Pat. L. T. 171. 
Inalienability of— Governments’ right to enforce. 

Cessation of — Release or discharge of right — 

Necessity — Sonthal Parganas Rural Police Regulation IV 
of I9i0— Scope and Effect of. 

So far from being on its face a Regulation altering the 
general law’ as recognised by Regulation 29 of 1814 and Act 
V of 1859, this local Regulation (Sonthal Parganas Rural 
Police Regn. IV of 1910) only brings in ghatwals as zemin- 
dars, incidentally and for the sake of uniformity. It was 
passed, alio intuitu, to make better provision for local 
police administration, and it is essentially of a temporary 
character and of shifting application. The Regulation con- 
tains nothing which can be construed as or operates to the 
same effect as a release or discharge 0 / the Governments* 
right to have the inalienability of the tenure enforced 
unless and until it effectually puts an end to it. The rule 
on this point w’as thus laid down in L. R. 5l I. A. 37 
at 68 : — 

“ To terminate the ghatwali character of the lands it is 
necessary to find something done or omitted to be done on 
the part of the Government, as the grantors, which would 
have the legal effect of a surrender and re-grant of the lands 
on new terms, or, at any rate, of a release of the right to 
appoint the ghatw’al and call for the performance of the 
services.” {Viscount Sumfier,) Thakur ASHUTOSH 

Deo Ghatwal v. Bansidar Shroff. 


GHATWALLY TENURE— (C^^wA/.) 

Inalienability of— Governments' right to enforce 

— {Contdf) 

(1928) 65 I. A. 249 = 7 Pat. 744 = 32 C. W. N. 880 = 
48 C. L. J. 64 = 9 P. L. T. 649 = 109 L C. 730 = 
28 L. W. 798= A. 1. R. 1928 P. C. 177= 

66 M. L. J. 7(9. 11). 

Release or discharge of — IVkat amounts to — Muchi* 

I i ka — Const rue ti on . 

Where the terms of a muchilika were as follows : — 

“I will not allow' any thief, badmash, or absconder to 
live within the jurisdiction of my talook, neither will I plot 
or conspire against Government nor help others in doing the 
same. I will not discharge, without the order of Govern- 
ment, such persons under me who have been engaged in do- 
ing police duties ; if it be found necessary to discharge any 
such person, I will first send an information thereof or re- 
port his faults to the authorities, and abide by such orders 
as will be passed by them.” 

Held, that under the terms of his appointment the ghal- 
wal held under conditions which were more extensive than 
that of merely supporting within his Zemindari the police, 
in respect of W'hom he had to pay the amount determined 
by the Deputy Commissioner, and which were also substam 
tial enough toleave his inability to alienate unaffected as if 
Regulation IV of 1910 and its predecessors had not passed. 

The words of the muchilika clearly import some kind of 
personal organisation, appointed, directed and discharged 
by the ghatwal. over and above or it may be under and sub- 
ject to, the regular rural police, and out of that nucleus an 
important revival of the old ghatwalli obligations might at 
any time arise. 

What has here been done on the part of the Government 
is a mere provision for the machinery of police administra- 
tion and had not the effect of a release or discharge of iis 
right to enforce the inalienability of the tenure. {Viscount 
Sumner,) THAKUR ASHUTOSH DeO GHATWAL . Z/. 
Bansidhak Shroff. (1928) 56 I. A. 249 = 7 Pat. 744 = 
32 C. W. N. 880 = 48 C.L. J. 64 = 9 P.L.T. 649 = 
109 I. C. 730=28 L. W. 798 = A. I. R 1928 P. 0. 177 = 

55 M. li. J. 7(10). 

Incidents of. 

Kffect on of non-performance of .services for a long 

time. See GHATWAL— LANDS HELD RY— MOCURRARI 
ISTIMRARI PROPRIETORSHIP IN. 

(1923) 61 I.A. 37 (68) = 3 Pat. 383. 
Mocurrari Istimraiy propiietorship in. 

Not acquired by uon preformance of services for a 

long time. 

The decision of the Higli Court must be rested on legal 
assumption that, if during a sufficiently long period the in- 
cumbent of the office of ghatwal does not happen to be call- 
ed on to render the services which he is bound to render 
when required, the quality and incidents of his tenure of 
ghatw’alli lands change, at any rate so long as this aljeyarice 
of the services lasts, and that he becomes, to the prejudice 
of his heirs — who are, be it said, heirs of ghatwalli lands 
with the advantages as well as the disadvantages attaching 
thereto — a full mukarrari istimrari proprietor for the time 
being (67). To terminate the ghatwalli character of the 
lands, it seems to their Lordships that it is necessary to fine 
something done or omitted to be done on the part of the 
Government as the grantors, which would have the legal 
effect of a surrender and regrant of the lands on new terms 
or, at any rate, of a release of the right to 
wal and call for the performance of the services (68). {Lora 
Sumner.) NARAYAN SiNGH jv. NIRANJAN CHAKKA- 

VARTI (1923) 61 1. A. 37 = 3 Pat. 183 = 79 I. 0. 826 = 

A.I.B. 1924 P. C. 6 = 28 0. W. N. 361 = 34 M.L T. 27 = 

6 Pat. Ii. T. 171. 
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GHATWALLY TENTJEE-CC^w/^^.) 

Nature and incidents of. 

Property subject of tenure — Rights of ghatwal and 

the family over. 

The ghatwalli tenure is ordinarily hereditary, the estate 
descending to such male member of the family as the 
Zemindar approves as competent, and it is the right of the 
family, so long as they have male members competent to 
perform the duties, to have one or more of them appointed 
ghatwals. The ghatwal could put other menibers of the 
family into minor offices and grant them subordinate inter- 
ests commonly called jotes, and he could and would generally 
provide for the family in the manner expected of its head, 
liul this is a long way off making him a trustee for the 
family or treating the ghatwalli estate as possessed by the 
family and reducing the ghatwal to the position of karta or 
managing head of the family. The incidents of ghatwalli 
tenure are not such as to give the family any rights over the 
property while it is in the hands of the ghatwal. (/,on/ 
Phillimore.) DURGA PRASHAD SiNGH r-. TriHKNI 
Singh. .(1918) 45 I. A. 251 (256) = 46 C. 362- 

24 M L. T. 407 - 9 L. W. 60 = 28 C.L. J. 508 = 

48 I. C. 527. 

Regulation 29 of 1814 — Preamble to — Ghatwally 
tenure of nature described in— Jaghir held on tenure 

analogous to. 

H'hat amounts to. 

Neither the origin of a jaghir nor the precise time at 
which it was created was known, but it appeared that as 
far back as I77l. the villages of which it was composed 
were held by jaghirdars who paid to Government two-thirds 
of the annual value thereof as revenue, and retained the 
other one-third as remuneration for the services under which 
the jaghir was held. The villages included in the jaghir 
were permanently settled as part of the Zemindary of Pac- 
hete, of which the appellant was the Zemindar. In fixing 
the Government revenue at the time of decennial settlement, 
the lands included in the jaghir were assessed at the two- 
thirds then payable by the jagirdar to the Government, and 
one-third retained by the jaghirdar in lieu of services formed 
no part of the assets of the Zemindary in respect of which 
the Government revenue was fixed. 

Jaghirdars were successively appointed ol approved by 
(iovernment up to the time of who was appointed in 
1816 in the place of R. who was dismissed for misconduct. 

In February 1817, G petitioned the Magistrate for leave 
to associate D with himself as headman ; that was sane 
tioned, and they divided the jaghir and the duties. On the 
death of G. his son applied to be installed as his successor, 
but R. having applied to he reinstated, his application was 
granted. In 1834 R. attempted to oust D, but that was not 
allowed and the jaghir ever since remained divided. 

Held, that whether the tenure w’as a ghatwalli or not it 
was analogous to a ghatwalli tenure of the nature described 
in the preamble to Regulation 29 of 1814 (120). {Sir 
Barnes Peacock.') RaJAH NILMONI SINGH v. BaKRA- 
NATH Singh. (1S82) 9 I.A. 104 = 9 C. 187 (203-4) = 

4 Sar. 385. 


‘ Inheritance rule applicable to. 

Jaghirs held on tenures analogous to a ghatwalli tenure 
of the nature described in the preamble to Regulation 29 
of 1814, although hereditary, are not governed by the ordi- 
nary rules of inheritance, under the Hindu or Mahome- 
dan law, and are subject to the condition of the Govern- 
ment’s approval of the heir (122b {Sir Barnes Peacock.) 

Rajah Nii.moni Singh i/. Bakranath Singh. 

(1882)9 I. A. 104=9 0. 187 (206) = 4 Sar. 335 

* R^^nmption of — Zemindar — Goi'crnment — Right of. 

Jaghirs held on tenures analogous to a ghatwalli tenure 
of the nature described in the preamble to Regulation 29 of 
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Regulation 29 of 1814— Preamble to— Ghatwally 
tenure of nature described in— Jaghir held on 
tenure analogous to ~~(Contd.) 

1814 are not resumable either by the Zemindar or by the 
Government (122). (Sir Barnes Peacock.) Rajah NiL- 
MONi Singh v. Bakranath Singh 

(1882)9 I. A. 104 = 9 C. 187 (205) = 4 Sar. 336. 

” Bole itt son s hands of, tn execution of decree against 
father — Validity of. 

The question for decision was, whether the suit mauzahs, 
comprised in a jaghir mehal, which had been held by the 
respondents’ father during his lifetime, and which at his 
death descended to the respondent, as his heir, and to 
which the plaintiff (respondent) was appointed by Govern- 
ment, were liable to be seized in execution of a decree 
against the father as assets by descent in the hands of the 
plaintiff, his son. 

It was found that the tenure in question, whether it was 
! a ghatwalli or not, was analogous to a ghatw-alli tenure of 

the nature described in the preamble to Regulation 29 of 
1 8 1 4 , 

affirming the High Court, that the tenure was not 

liable to be seized in execution of a decree against the 
father as assets Ijy descent in the hands of the son ( 1 22-4.) 
(Sir Barnes Peacock.) ■ HajAH NII.MONI SiNGH r- 

Hakranath Singh. (1882) 9 I. A. 104-4 Sar. 335 = 

9 C. 187 (206 8). 

Resumption of. 

Girvernment - I iwalid resumption by — A/esne profits 

payable by Government in case of— Apportionment of, be- 
tween Zemindar and Ghatwal. 

The (Government having wrongfully resumed certain 
ghatwalli lands held upon a tenure, by which they were lia- 
ble to a certain rent and also to certain ghatwalli services 
were directed to refund mesne profits thereof, which con- 
sisted of the rent paid by the ghatwals under a settlement 
in force with them until the resumption was set aside. 

Held, that such refund should be made by paying to the 
Zemindar the rent which was due to him by the ghatwals 
under the tenures, and returning to the ghatwals the remain- 
der of the money (190-1). (Sir Barnes Peacock.) ThaKOOR 

Munoorunjun Singh v. Rajah Reelanund Singh 
I Bahadoor. (1873) Sup. I, A. 181 = 13 B. L. B. 124 = 

3 Sar. 238 = 3 O. G. Sup. Vol. 173 = 2 Suth. 818. 

Government — Invalid resumption by — Mesne profits 

payable by it in case of^Right to— Zemindar— Ghatwal 

Right of. 

The question was who was entitled to the mesne profits 
payable by Government in respect of Ghatwalli lands im- 
properly resumed and re-assessed by them. Their Lord- 
ships observed : — That a portion of the fund belongs to 
the Zemindar their Lordships think highly probable, if only 
on account of his quit-rent or quit-rents, fallen into arrear, 
but possibly also he may have a just claim on more than 
this portion, or even the whole fund, in respect of services 
which the Ghatwals were, or had been, under an obligation 
to perform, and have, from any cause wdiatever, not per- 
formed. Subject to that deduction, or those deductions, as 
the case may be, in favour of the Zemindar, there appears 
to their Lordships a title fit to be considered to the w'hole 
fund in the Ghatwals who were in the actual enjoyment of* 
the lands, or their representatives (490-1.) (Lord Justice 
Knight Bruce!) RAJAH LeELANUND SINGH v. GOVERN 
MENT OF Bengal. (1863) 9 M. I. A. 479 = 2 Sar. 46 = 

IW. R.P.C. 20=1 Suth. 636. 

Kharakpur zemindari — Ixinds part of — Resumption- 

of — GoraernmenCs right of —Bengal Permanent Settlement 
Regulation / of 1793, 6*. 8 (A)— Effect, 
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GHATWALLY TENURE— 

Resumption 

The question was as to the validity of a claim made by 
the East India Company to resume, for the purposes of 
revenue assessment, against the Raja of Kharakpur, 755 
bighas of land, part of his Zamindari. The lands sought 
to be resumed, were of what was called Ghatwally tenure, 
and the great question in the case was, whether lands of 
that description were liable to be resumed under Regulation 
I of 1/93, S. B, cl. 4, relating to Tanjiah^ or police establish- 
ments. 

Held, under all the circumstances of the case, that the 
suit lands were not properly within the meaning of the 
clause relied uixui by the respondent, that they were a part 
of the zemindary of Kharakpur, and were included in the 
Settlement for that Zemindary, and covered by the jumma 
assessed upon it (132). (/J//-. Pivibcrton RaJA 

Leelanuni) Sing Rahadoor v. Government of 
Bengal. (1856) 6 M. I. a. 101-4 W. R. 77 P. C.= 

1 Suth. 248 = 1 Sar. 505. 

Zeml ndari — Lafids forming part of — Resumptio)i 

by zemindar of — Right of — Gin'crnmenVs consent to his 
dispensing with Ghatwal services on condition of paying 
additional revenue — Effect. 

In the case of a grant of land forming part of a zemin- 
dary upon the condition of the grantee performing ghatwalli 
duties, held that as long as the holders of the grant were 
willing and able to perform the services the Zemindar had 
no right to put an end to the tenure, whether the services 
were required or not (185). 

The fact of the Government’s having consented to dis- 
pense with the services in question as regards the zemindar, 
and the zemindar’s having agreed with the Government to 
pay an additional revenue in consideration of the Govern- 
ment having absolved them from the services, does not enti- 
tle the zemindar, as between him and the ghatwals, to treat 
them as trespassers, and turn them out of possession (185). 
{^Sir Barnes Peacock.) RaJAH LEELANUND SiNGH BaHA- 

DOOR V. Thakoor Munooranjun Singh 
(1873) Sup. I. A. 181 = 13 B. L. R. 124 = 3 Sar. 238 = 

3 O. G. Sup. Vol. 173 = 2 Suth. 818. 

Zemindar i — Reiienne sale purchaser of — Hereditary 
tenure existing since Decennial Settlement — Resumption of 
— Right of. 

The revenue-sale purchaser of a zemindary at a sale held 
in 1863 sued for possession of certain mouzahs appertaining 
to the zemindari and held under a Ghatwalli tenure. The 
tenure existed in its then form before the Decennial Settle- 
ment. The rent payable in respect of the suit mouzahs had 
also remained the same as at that Settlement. The tenure 
was an hereditary tenure. The purchaser sought to resume 
the mouzahs on the ground that the ghatwalli services had 
ceased to be necessary. The Government disputed his right 
to resume. 

Held that the revenue-sale purchaser had no right to 
resume (257). 

Semble he would have had no right even if Government 
had not disputed his right (257). i^Sir James JV. Colvile.) 
KOOLDEEP NARAIN SiNGH v. GOVERNMENT. 

(1871) 14 M. I. A. 247 = 11 B. L. R. 71=2 Suth. 491 = 

2 Sar. 734. 

Zemindari — Revenue salC’purchaser of — Lands 

• forming part of zemindary granted on condition of ghatival 
services — Resumption of — Right of — Extent of. 

In the case of a grant of land forming part of a zemindari 
on condition of ghtwalli services, held that the purchasers at 
a revenue sale of the zemindari had no greater rights of 
resuming the grant than they would have had as original 
zemindars (183). (^Sir Barnes Peacock.) RaJAH LEELA- 
NUND SiNGN Bahadoor V. Thakoor Munooranjan I 


GHATWALLY TENUEE—(Cw/rf.) 

Resumption ontd 

Singh. (1873) Sup. I. A. 181 = 13 B. L. E. 124= 
3 Sar. 238 =3 O. G. Sup. Vol. 173 = 2 Suth. 818. 

Zemindari — Revenue sale-purchaser of — Tenure 

granted subsequent to permanent settlement — Resumption of 
— Right of. 

In a suit by the purchaser of a zemindary at a sale for 
arrears of revenue to recover possession of certain lands 
within the zemindari held upon a ghatwalli tenure, held that, 
assuming that the ghatwalli tenure in question was created 
subsequently to the date of the permanent settlement, 
namely, in the year 1794, Ihe plaintiff would not as an auc- 
tion purchaser be entitled to turn the defendant out of posses- 
sion, but that his only right, if any, would be to enhance the 
rent (I 88 ). {Sir Barnes Peacock.) RajaH LEEI.ANUND 

Singh Bahadoor v. Thakoor Munoorunjun Singh. 

(1873) Sup. I. A. 181 = 13 B. L. B. 124 = 3 Sar. 238 = 

3 O. G. Sup. Vol. 173 = 2 Suth, 818. 

Bight by birth in— Partition of— Son’s right to. 

Mitakshara rules as to — Applicability of. 

The admitted facts that a ghatwalli estate is impartible, 
that is to say, not subject to partition, and that the eldest 
son succeeds to the whole to the exclusion of his brothers 
seem to exclude the application of the Mitakshara rule, 
that the sons on birth each take an equal estate with the 
father, and are entitled to partition (27). 

The doctrines of the Mithakshara, which govern in some 
districts the Hindu law of inheritance, are not to their full 
extent applicable to a ghatwalli tenure. By the general 
Hindu law of Inheritance, where the Mithakshara does not 
prevail, the heirs are generally selected because of their 
capability to exercise certain religious rites for the benefit 
of the deceased. Where, however, the Mithakshara governs, 
each son immediately on his birth takes a share equal to his 
father in the ancestral immoveable estate. Having regard 
to the origin and nature of ghatwalli tenures and their pur- 
poses and incidents, it is admitted that such a teuure is in 
some particulars distinct from and cannot be governed by 
either the general objects of Hindu inheritance as above 
I stated, or by the before-quoted rule of the Mitakshara 
(26-7). {Lonf Piiz-Gerald.) TeKAIT KaLI PeRSHAD v. 
ANUND Rov. (1887) 16 1. A. 18 = 16 C. 471 (480) = 

6 Sar. 121. 

Sonthal Parganas. 

Classes of tenures in. 

In the Sonthal Parganas there are for practical purposes 
three classes of ghatwalli tenures, {a) Government ghatw'aJlis 
created by the ruling power; (4) Government ghatwallis, 
which since their creation and generally at the time of the 
Permanent Settlement, have been included in a zemindari 
estate and formed into a unit in its assessment ; and (f) 
zemindari ghatwallis, created by the zemindar or his prede- 
cessors and alienable with his consent. The second of these 
classes is really a branch of the first. {Lord Sumner.) 

Narayan Singh v. Niranjan Chakravarti. 

(1923) 61 I, A. 37 (50) = 3 Pat. 183 = 

A. I. R. (1924) P. 0. 6=28 C. W. N. 361 = 

' 34 M. L. T. 27= 79 I. C. 826 =5 Pat. L. T. 171. 

Handwa taluk in— Alienability^ Partibiliiyy Heri- 

tability, and Resumability of — Sale in execution of decree 
against holder - Validity — Eiddencc. 

The suit was one to enforce by sale certain mortgages of 
lands, which might be shortly called the Handwa estates, 
created by one Udit Narayan Singh of Lagma, in Pargana 
Handw’a, a jungleterry taluk in the Sonthal Parganas dis- 
trict. The suit was defended on behalf of the adopted son 
of Udit Narayan, and the ground of defence was that the 
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OHATWALLY TENUEE— 

Sontbal Parganas— (Cw/W). 

Handwa estates had been and were inalienable and passed 
unencumbered to the defendant as successor on the death of 
Udit Singh, the mortgages notwithstanding. Two main 
questions arose : the first, whether the estates were ever in- 
alienable at all ; and the second, even if so, whether before 
the dates of the mortgages they had not become alienable 
in full. Both the courts below rejected the defence ; the 
Sub-Judge mainly on the first point ; the High Couit while 
accepting the original inalienability of the estates, definitely 
upon the second. The appeal to the Privy Council was by 
the defendant. 

Heldy reversing the Courts below : 

(1) The pattah of 1776 and the sanad of 1794 contain 
words of grant and purport to make giants on behalf of 
and in the name of the East India Company. They must 
be so interpreted, nor can this construction be defeated 
merely because there may be ground for thinking that the 
grantees were already holders of these lands under earlier 
grants or on customary service terms. The tenure is there- 
fore a (lovernment tenure. 

(2) As the grants are expressed to be istimrari mukar- 
rari grants, and as in fact the lands have for generations 
descended in the family of the defendant from ancestor to 
heir, they are a perpetual and hereditary tenure. 

(3) The express obligation im|X)sed on the grantees, as an 
integral part of the grant, to support a specified numl)er of 
barkandases, and with them to attend the Huzur when 
required, shows that the tenure is a service tenure and is 
ghatwalli in its nature. (4) A tenure so granted is inalien- 
able and indivisible, and cannot be sold in execution of a 
decree against the person of the incumbent of the ofiice of 
ghatwal for the time being. (5) Neither by the terms of the 
grant nor by the general law applying to such ghatwalli 
tenures is an actual appointment of the next heir to be ghat- 
walli in the room of his predecessor requisite, nor is actual 
performance of the stipulated ghatwalli services from time 
to time necessary. Readiness and willingness to perform 
them when required may be inferred where there is no proof 
of any refusal to perform and where performance within a 
reasonable time, if required, is not shown to have become 
impossible. {Lord Sumner.') NaKAYAN SlNGH 

Niranjan Chakravarti. (1923) 51 1. A. 37 (68 9) = 

3 Pat. 183 = A. I. E.(1924) P. C. 6 = 28 C. W.N. 351 = 
34 M L. T. 27 = 6 Pat. L. T. 171 = 79 I. C. 825. 

Villages held on — Eight in. 

Nature and extent of. See GhaTWAL — SERVICES 

OF— Nature of. (1866) 6 M.I.A. 101 (125). 

Zemindar’s claim to lands held on. 

Onus of Proof of — Lands loithin ambit of zemin- 

dary. 

While it may well l)e that the digwars or ghatw’als are 
subordinate to the Zemindar, it is alw ays a question of fact 
whether they are or are not subordinate. The burden is 
upon the zemindar to prove that they are part of his zemin- 
ilary, and this is so, even if the disputed lands are within 
the geographical limits of his zemindary (112). {Lord 
Phillimore). SECRETARY OF STATE FOR INDIA v. RaJA 

jYOTi Prashad Singh Deo Bahadur. 

(1926)631. A. 100 = 
63 C. 633 = 30 C. W. N. 745 = 24 A. L. J. 761 = 
A. I. E. (1926) P. C. 41 =94 I. C. 974. 

Zemindail — Mouzahs withn ambit of — Permanent 
and fixed ghatwally tenure in respect of — Claim to. 

Kindenee of^ sufficient to oz’crcome mere title of 

zemindar. 

The appellant was the zemindar of a taluk within which 
were comprised the suit mou;gahs. The appellant sued foj- 


GHATWALLY TENUEE -(tT^?;//*/.) 

Zemindar!— Mouzahs within ambit of— Permanent 
and fixed Ghatwally tenure in respect of — Claim 

to — {Contd). 

a declaration that the defendants-respondents had no rights, 
mokurrari or dur-mokurrari, in the suit mouzahs, and for 
possession of the same. 

As the case came finally to be presented for judgment on 
evidence, the appellant had really proved nothing beyond 
his title as Zemindar of the talook within which the villages 
were situated, which in deed was not disputed. He gave 
neither statement nor evidence as to how or when his title 
had its origin. The only evidence of possession by the 
appellant related to dates so lalte as 1808 and 1869, in which 
yeais two pattahs were granted by the appellant in favour of 
D of the whole of the talook within which the suit mouzahs 
were situated at stated rents. There was, however, no 
evidence that any rents were asked for or received by him 
from the pos.sessors of the mouzahs in question. 

Against the appellant’s title to the zemindari, without any 
evidence of possession of any of the mouzahs in question, 
tliere was proved uninterrupted possession by the respon- 
dents and their predecessors from a date before the appel- 
lant’s ancestor acquired a title, anti in deed it might be pre- 
sumed for upwards of a century. The mouzahs w*ere held 
throughout that time for the payment of a uniform rent, and 
there were other considerations to l)e found In the parol 
evidence which supported the view that the tenure was 
ghatwalli, 

Held, affirming the High Court, that the presumptions in 
favour of a fixed and permanent ghatwalli tenure arising 
from the long-continued pos.session of the respondents and 
their predecessors at a uniform rent were sufficient to over- 
come the mere title of the appellant as zemindar (67). 
{I.ord Shand.) KaM RaNJAN CHUCKERHUITV V . RaM 

Narain Singh. (1894)22 1. A. 60 = 

22 C. 533(543 4) = 6 Sar. 630 = 6 M. L. J. 7. 

GIFT. 

■ —.Yd'.' (1) Hindu Raw- Gift and (2) Mahomedan 

Law— Gift. 

GOVEENMENT. 

{See also CROWN.) 

-Confiscated properly— Auction-sale of — Purchaser 

at —Suit for specific performance by— Maintainability. See 

Acr OF State— ACT amounting or not amounting 
TO— Confiscated property. (1869) 13 W.E. 4 p.c. 

Officers of — Acts of — Challenge of, after lapse of 

time — Right of — Acquiescence in such acts — Effect. See 

Crown— Officers of— ACT’S of— Challenge of, 

AFI ER LAPSE OF TIME. 

(1922) 33 M. L. T. 228 (231) P. C. 

Officers of — Acts of — Estoppel by reason of. See 

(i)Crown AND (2) Evidence act, S. 115— Cases 

under— Crown. 

Officers of — Acts of — E'^toopel by reason of — Collec- 
tor in management of estate under Court of Wards — Asser- 
tion of rights of ward in Goveinment tracts liy — Effect. See 
COURT OF WARDS — ASSERTION OF RIGHTS OF ETC. 

(1905) 32 I. A. 53 (71) = 28 M 130 (156-1). 

Officers of — Acts of, in discharge of official duty— 

Authority valid for — Existence of — Presumption as to. See 
Evidence act, S. 114, III. (£«)— Government Offi 
CIAL. (1923) 61 1. A. 37 (66) = 3 P. 183 

% 

Officers of — Sale deed by — Area included in — Error 

as to — Plea of — Proof of — Quant inn. 

It would require very strong and very clear evidence to 
satisfy the minds of a Court of Justice that, under a descrip- 
tion of an estat said to contain 10, 377 odd bighas of land ^ 
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the Government officers were so negligent of their duty as 
to sell, and the plaintiff so fortunate as to purchase, 25,000 
bighas, more than double the quantity expressed (8S0). 

Ranee Surnomoyee v. Watson & Co 

(1873) 2 Suth. 879 =20 W. R. 211=4 Sar. 820. 

Suit against — Procedure regulating — Formalities of 

— legislation as regards— Power of Indian Legislature as to. 

See Government of India Act of 1S58, S. 65— Suit 
AGAINST Government, (1913) 40 I. A. 48 = 40 0. 391. 

Suit against, in respect of claim to right over land — 

legislation taking away, of Indian Legislature — Validity of. 

GOVi-:KNMENT OF INDIA ACT OF 1858, S. 65— 
Rand. (1913) 40 I. A. 48 - 40 C. 391. 

GOVERNMENT OF INDIA ACT OF 1858. 

S. 65 — Civil Procedure — Regulation for — Not sub- 
ject to section. See C. I*. C. OF 1008, S. 80 — NOT itHra 
vires. (1927) 54 I.A. 338 (358) = 51 B. 725. 

Effect of — Secretary of State i}i council — Sitit 

by subject against — Right of — Legislation taking auuiy — 
Validity. 

The effect of the Government of India Act, 1858, was to 
debar the Government of India from passing an Act which 
could prevent a subject from suing the Secretary of State 
in Council in a civil court or in any case in which he could 
have similarly sued the East India Company. The section 
was inserted for the purpose of making it clear that the sub- 
ject was to have the right of so suing and was to retain that 
riglu in future, or at least until the British Parlianient 
should take it away. {Lord Cluncello) .') SECRETARY OF 

State for India r-. Moment. (1913) 40 I. A. 48 = 

40 C. 391=17 C. W. N. 169 11 A. L J. 49 = 

13 M. L.T. 63 = (1913) M.W.N. 45 = 16 Bom. L. R. 27 = 

17 C. L. J. 194 = 18 I. C.22=7L. B. R. 10 = 

6 Bur. L. T. 1 = 24 M. L. J. 459. 

.j^aiid Right over — Claim to ^ Suit against Govern- 
ment in respect of— Right of —/legislation by Indian Legis- 
lature taking away—V alidity. 

A suit relating to a claim to any right over land as against 
the Government would have lain against the East India 
Company, and the Government of India cannot by legisla- 
tion take away that right. The Language- of S. 65 of the 
Act of 1858 renders such legislation ultra vires (Lord 
Chancellor'). SECRETARY OF STATE FOR INDIA v. 

Moment. (1913) 40 I. A. 48 = 40 C. 391 = 

17 C. W. N. 169 = 11 A. L. J. 49 = 13 M. L. T. 53 = 
(1913) M. W. N. 45 = 15 Bom L. R. 27 = 181. C. 22 = 
17 C. L. J. 194 = 7 L. B. B. 10 = 6 Bur. L. T. 1 = 

24 M. i. J. 459. 

Secretary of State for India in Council— Contract 

with— Contract with Secretary of State for India if a— 
Suit on contract— Right of — Parties to. See SECRETARY 
OF STATE FOR INDIA— CONTRACT WITH. 

(1913) 17 C.W.N. 735 (740). 

^Suit a gai nst Government — P raced ure regulating 

Formalities of— Legislation as regards — Power of Indian 


1264 

GOVERNMENT OF INDIA ACT OF 1916— 

— — — S. 65 {2)~Mcaning and effect of—Laxo the passing 

of which IS prohibited by the sub-section. 

^ ^ Government of India Act, 

1915, does not prevent the Indian Government from pass- 
ing a law which may modify or affect a rule of the con- 
stitution or of the common law upon the observance of 
which some person may conceive or allege that his allegi- 
ance depends. It refers only to laws which directly affect 
the allegiance of the .subject to the Crown, as by a transfer 
oi qualification of the allegiance or a modification of the 
obligations thereby imposed (L58). (Viscount Cave). 
PUGGA r-. The King-Emperor. (1920) 47 I.A. 128 = 

1 Lah. 326 = 24 C.W.N. 660= 
22 Bom. L.R. 609=18A.L J. 466 = 12 L.W. 296= 
21 Cr. L.J. 456 = 66 I.C. 440 = 39 M.L.J. 1. 

— Ordinary Indian Conrts—Snbstitntion for, of 

other tribunal of jniicial character — Law as to— Validity 
— Martial Law Ordinance IV of 1919 — Validity of. 

It \\ as contended that the Martial Law (Further Exten- 
sion) Ordinance IV of 1919 by depriving British subjects 
in India of the right to be tried in the ordinary course by 
the established Courts of law, and by empowering a com- 
mission appointed under the Martial Law Ordinance I of 
1919 to try them, affected the unwritten laws or constitu- 
tion \\ hereon the allegiance of His Majesty*s subjects in 
India depends, and was accordingly invalidated by siib-S. 2 

of S. 65 of the Government of India Act, I9l5. It is not 

easy to understand how the substitution for the ordinary 
Indian Courts— which are themselves ot statutory origin — 
of another tribunal of a judicial character can he said to 
affect in anyway the unwritten laws or constitution of the 
country (137-8). (Viscount Cave). BUGGA THE KING- 

Emperor, (1920)47 1. a. 128 = 1 Lah. 326 = 

24 C.W.N. 650 = 22 Bom. L.R. 609 = 

18 A.LJ. 456 = 12 L.W. 296 = 

21 Cr. L. J. 456 = 56 I.C. 440 = 39 M.L.J. 1. 


ent 


Legislature. 

Semble The Indian Government can legislate validly 

about the formalities of procedure so long as they preserve 
the substantial right of the subject to sue the Government 
n the Civil Courts like any other defendant and do not 
'"folate the fundamental principle that the Secretary of State 
even as representing the Crown is to be in no position dif- 
ferent from that of the old East India Company. (Viscount 
Haldane, L.C.) SECRETARY OF STATE FOR INDIA 

MOMENT 391^17 C. W. N 169 = 11 A. li. J. 49 = 

13 M. Ii. T. 63 = (1913) M. W. N. 45 = 
15 Bom. L.R. 27 = 17 C.L. J. 194 = 18 I. C. 22 = 
7 L-B.R. 10 = 6 Bur. L-T. 1 = 24 M L. J. 459, 


S. 6d (^)~Law conlra7>€ning~~~. Invalidity of— Ext- 

of A. 84 of Act — S. 2 of Government of India 
Amendment) Act of 1916. 

On the strength of S. 65, sub S. 3 of the Government of 
India Act of 191o it was argued that the Martial I.aw 
(further Extension) Ordinance IV of 1919, if it subjects 
any person whatever to be tried for his life by a Commis- 
son in heu of (he ordinary Courts of law or Courts- 
tnartud, is an infringement of llie provision wliicli prevents 
*e Governor-General in Council from empowering any 
Court other than a High Court to sentence to death any of 

.u subjects born in Europe, and accordingly 

that the Ordinance is void not only as to persons falling 
uKhin sub-S. 3 of S. 65 but altogether. The answer to 
this cotUention is to be found in S. 2 of the Government 
of India (Amendment) Act, 1916, which provides that 
there shall be inserted at the end of S. 84 of the Act of 
IHo the following words; “A law made by any authority 

in British India and repugnant to any provision of this or 
any other Act of Parliament, shall, to the extent of that 
repugnancy, but not otherwise, be void.” 

If the Ordinance IV contravenes S. 65, sub-S. 3 of the 
Act of I9l5, it may properly be described as “repugnant” 
to that section so far as European British subjects are 
concerned, and if so it is void to the extent of that repug- 
nancy but not otherwise (139-40). (Viscount Cave). 
Bugga V. The KinG-EmperOK, (1920) 47 I.A. 128 = 

1 Lah. 326 = 24 C. W. N. 650 = 22 Bom. L. B. 609 = 
18 A. L. J. 465 = 12 L. W. 296 = 21 Cr. L. J. 466 = 

66 I. 0. 440 = 39 M. L. J. 1. 


■ S. 106 (2)-~Revenne Officer — Order of High Court 

directing, to do liis statutory duty — Jurisdiction in which., 

made. 
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GOVERNMENT OP INDIA ACT OF 1916— 

The order of a High Court to a revenue officer to do his 
statutory duty would not be the exercise of “ original 
jurisdiction in any matter concerning the revenue” within 
the meaning of S. 106. sub-S. 2 of the Government of India 
Act of 1915. {^Lord Phillimore.') ALCOCK, ASHDOWN 

&Co. V. Chief Revenue authority, Bombay. 

(1923) 60 I.A. 227 (233-4) = 47 B. 742 (750) = 

25 Bom. L.E 920 = 21 A.L.J. 689 = 
A.LR. 1923 P.C. 138=33 M.L.T. 267 = 
18 L.W. 918 = (1923)M.W.N. 567 = 39 C-L.J. 302 
28 0.W.N. 762 = 76 I.C. 392 = 45 M L.J. 592. 

GOVERNMENT OF INDIA (AMENDMENT) ACT 
OF 1916. 

S. 2— Effect. See GOVERNMENT OK INDIA AC'I' 


OK 1915. .S. 65(3). 

(1920)47 I.A. 128(139-40) = ! Lah. 326. 

GOVERNMENT NOTES. 

Gift of — Trust for idols — Gift impressed with — 

Proof of — Pencil writing on notes indicating trust in hands 
of donee — Sufficiency of. See Hindu i.AW — G ift — 

Government note.s. (1875) 3 Suth. 210 ( 212 ). 

Indorsement of, to ./ — Trust upon notes subsequent 

to— Affixing by donor of — What amounts to— Validity — 
Ilonee’s rights in case of. See HINDU I.AW— GikT — 

Trust upon pkoi*ertv subject ok. 

(1875) 3 Suth. 210 (211 2). 

GOVERNMENT PROMISSORY NOTES. 

——East India Company — Authority to make and issue 
notes on behalf of — Delegation of— Practice— Governor- 
General in Council — Delegation to — Delegation to any other 
authority — Validity. See EAST INDIA COMPANY — l*RO- 
MISSORY NOTES ON BEHALK OK. 

(1834) 2 Knapp. 245(248). 

Ea-st India Company — Promissory notes issued by 

Governor-General in Council on behalf of — Forged imita- 
tions of — Inability of Company on — Certificate of autho- 
rity of notes by inferior officer of Contpany — Effect — Lia- 
bility of Company by reason of — Authority of clerk to so 
certify— Proof of— Onus. See EaST INDIA COMPANY 

Promissory notes issued, etc. 

(1834) 2 Knapp. 246(248). 

1 mioesemeut — Acquisition of title by — ImiO appli- 
cable to. 

The law applicable to the acquisition of title to notes 
passing by indorsement must not be confounded with that 
applicable to the acquisition of title in ordinary chattels 
(517). {ford Justice Giffardf) IKB.AI.OODOWLAH 7 

Sah Bunarsee Doss. 

(1869) 12 M.I.A. 507 = 2 Sar. 463 = 

R. & J.’s No. 8 (Oudh). 

- •‘Indorsement — Transfer by — Validity — Deceased 
lady ^Notes payable to — In iorsement by her son of^ by use 
of her seal — Purchaser bona fide beliez ins that use of seal 
was proper. 

The question w'as whether there was such indorsement of 
Government promissory notes made payable to a deceas- 
ed Mahomedan lady as would be sufficient in itself to 
transfer the legal property in them. The indorsements, 
whether open or special, were made by affixing the seal of 
the deceased lady. That act was done after her death by 
the hand of one of her sons, and the indorsement did not 
puiport to be other than the mother’s. 

Much evidence was given with a view to show that ladies 
of rank commonly indorsed Government notes by putting 
their seals on them, and that it was not unusual for pur- 
chasers to buy notes, bearing such seals, from members of 
their families in the confidence that the seals were properly 

80 


GOVERNMENT PROMISSORY NOTES-(r^»W.) 

affixed. The Coups below found, and their I^rd.ships con* 

curred in the finding, that the purchaser bought the notes 

in question in the bona fide belief that the seal had been 
pro|>erIy affixed. 

Held that that alone could not avail, for it was obvious 
that a puichaser, however honn fide, could gain no title 
by an unauthorised use of the seal Miu?. 

Ahmad Abha.s Khan v. Sah AIuthka Das. 

(1875) 3 Suth. 175 = R. & j.’g No 37 

-i"<lo>-^ement-Tra,nfcr invalid by~F.guilable title 

)!iliTy ‘’f l> '"iHe> -^re, n,issi- 

An invalid transfer ndght still confer a valid equitable 
title, either in pail or in entirety ; but such a transfer lieing 
exceptional .and dependent on sirecial circumstances cannof 
be raised by legal intendment or pre.sumplion (520). Uorj 
^istjeeGiffard.) IKHAI.OODOWI.ah re Sah Hun.ARSFF 

(1869) 12 M. I. A. 507 = 2 Sar. 463 = 

E. & J.’s No. 8 (Oudhj, 
Indorsement - Transfer teyal by~l m posit ion of ,eal 

tdy-lFl-! ' Hter death of 

.Supposing that a mere imi:o,sition of a seal by a native 
Ucly Nvo.ild be recognised .as a legal transfer by indorsement 
of Government paper to whici, she has legal title such a 
mi^fer wa.ulc not be valid after the death of the lady 
(•20). {fold Justice (nOaid.) IKB AI OODOu t a u 

Sah m,.NAK.SKF: Do.s.s. (1869) 12 m i. 1. 507 = 

” 2 Sar. 463-B. & J.’s No 8 (Oudh) 

, — -Dispose of— Use of words in reference 

to-Me.amng and etfect of-.Sale or purcliase thereof only 

intended or pledge thereof included. See POW'kr nr 
AITOKNEV-CONSTRL’CT.ON Di--f;<,VFHN IFNT pro 
MISSORV NOTES-.SaI,F. OR I-t.RCHVSE THEREOF 

(1884) 111. A. 94 (108) = 10 C. 901(911-2) 
——Sale by invalid indorse, nent~V„lidity of— Si oft to 
<lnpue-I..stoppel-Ae,uieseence in such ind. rsenn'ntl 
Effect — Purchaser acting bona fide. 

The appeal arose out of a suit brought by the olainti'ff 

against P, and the plaintiff’s brother, !j/. to recover 

of the amount of Rs. 27 000 
\\hich the plaint alleged to have been wronefullv sold' a i 

Hansferred by 1 / to ‘ B. Although the transacdons took 

place some time between November 1857, and Ma TlSaS 

the plaim in the suit was not filed until the 6th of Septem ’ 

her, I8M. B was the transferee of the said notes, and he 
resisted the suit. ’ 

The said notes were made payable to the deceased . 

of the plaintiff and /J/ They were indorsed after her death 
by affixing her seal. ^ hat act was done by the hand of J/ 
and 1 was not suggested that the indorsement purnorted to 
be other than the mother’.s. The defence re^tld ^ 
ground that special circumstances were .shown wSin 
equity precluded the plaintiff from defeating the sale tn ^ 

It was clear that J/ w;ho sold, or took par! L t^e ^e ff 
the notes, as papers bearing genuine indorsements wL 
precluded from asserting that .such indorsements wer^ not 
genuine; and the contention for was that as h/fl-l 

acquiesced in what was done 
with the notes, and that both were acting in collusion to set 

up a fa se case with a view to obtain their value from B 

that B had established such a case, and that it 
would therefore be inequitable to allow the nhin tiff r) 
succeed m the .suit (177). Mirza Ahmed Abbas kLm 
r,. SAH Muthra Dass. (1875) 3 Suth. 175 = 
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GOVERNMENT PROMISSORY NOTES— 

Plainliff sued for the lestitution of Promissory Notes 
commonly called company’s paper, of the Indian Govern- 
ment, or aiternaiively, for the recovery of their value. His 
case was that the suit Government Promissory Notes 
belonged to his and the second defendant’s mother, that on 
her death he and the second defendant became entitled to 
them : that they were secured under the separate seals of 
the heirs, in a house belonging to the estate, in which the 
mother die{l ; but that the second defendant broke the seals, 
carried off the property, and alone sold and purported to 
transfer it to the 1st defendant. The relief prayed by him 
as above stated was against the first defendant. The courts 
below dismissed the suit, holding that the onus of proof 

rested on the plaintiff to rebut a presumable Iwua fuie title 
by transfer in the first defendant. 

Held that, in tlie circumstances of the case, no such 
presumption could be raised, and that the case ought to be 
inquired into on proper pleadings and evidence (519-20). 

The case made as to tiiese papers is. that they were not in 
a state wherein a transfer, by delivery to a (>ona fide holder, 
would confer a title. On the contrary, it is stated that the 
legal title was in the mother, and required a tran-^fer by 
indorsement from her or all her heirs. An invalid transfer 
might still confer a valid equitable title, either in part or in 
entirety ; but such a transfer, being exceptional and depen- 
dent on special circumstances cannot be raised by legal 
intendment or presumption. Consequently the plaintiff’s 
case required an answer, unless met on other grounds. 
Collusion between the brothers if alleged and proved, would 
have constituted a valid defence (519-20). {Lord Justice 
Giffardl) IKCALOODOWI.ah v. Sah HUNAKSEE DOSS. 

(1869) 12 M. I. A. 507 = 2 Sar. 463 = 

R. & J.’s No. 8 (Oudh). 


I26S 


OR MAL SARANJAM 


GRAM SARANJAM 
LANDS. 

Chowkidars appointed by Zemindar and liable for 

performance of services to him —Lands held by — Distinc- 
tion. See ChOWKIDAKI CHAKERAN LANDS— Mal 
SARANJAM, ETC. (1864) 10 M. I. A. 16 (46). 

Nature of. 


The plaint insisted that the lands in question were what 
are called “Mal Surunjamee ’’ or “ Ciram Surunjamee ” 
held for the performance of services personal to the Zemin- 
dar, and for the protection of his property. The answer 
insisted that the land in question was not Mal Surunjamee 
(service land for taking care of the Mal or Zemindar’s 
property) (39 40). {Lord Kingsdown?) JOYKISHEN 
MOOKERJEE V. COLI.ECTOR OF EAST DURDWAN. 

(1864) 10 M. LA. 16 = 1 W. R. (P. C.) 26 = 

1 Suth. 542 = 2 Sar. 54. 

GRANT. 

Altumgah INAM. 

Amaram grant. 

Ancient grant— General words of— Uncer- 
tainty CAUSED BY. 

Babuana grant. 

Cancellation of, on breach of certain condi- 
tions BY grantee. 

construction of. 

Correspondence antecedent between partif^ 
to — Part of grant if and w'hen becomes. 

Crown— Grant by. 

Crown — Private individual — Grants by. 

Damodarpur Lakhwar— Grant of. 

Easement— Grant of. 

Estate conveyed under. 

Freehold heritable interest— Grant of, 


GRANT — {Contdf) 

Hindu Law — Impartible estate — Grant by 

holder OF. ^ 

Hindu widow— Grant to. 
iNAM grant. 

Indian grant — Estate passing under— Oues- 
property rules as to real 

Inheritance — Legal course of — Alteration of 
—Grant resulting in. 

Inheritance rule applicable to est.vfe held 
under — Alteration by new grant of. 

Jaghir grant. 

Kattubadi grant. 

Khorposh grant. 

Legal incidents of — Mistake of grantor as to. 
Lde estat e wi th reverter to grantor on its 

termination — Grant of. 

Life grant— Permanent' lease by grantee 
under. 

Lost grant— Presumption of. 

Maafef. Sunud. 

Maintenance (;kant. 

Meaning of word, in legal trans.actions in 
India. 

Minerals. 

Misapprehension of parites as ro eefeci' of. 
Muafi grant. 

Native Ruler. 

Non-Hindu— Grant by, as Hindoo. 

Office. 

Oudh Estate. 

Parties— C oN-STRuernoN put upon grant by- 

enjoyment LONG PURSUANT TO — CLAIM INCON- 
SISTENT WITH. 

Pension. 

Perpetuity. 

Preamble of — Correspondence antecedent be 
tween parties referred to in narrative of. 
Private individual -Crown — Grants by. 
Religious Eni/Owment*. 

Resumption of. 

Sakanjam. 

Secunderabad Cantonment. 

Service grant. 

Shet Sanadi. 

Shrotriem Grant. 

Talabi Drahmottar grant. 

Tanjoke Raja— Grant to temple by. 

Title under — Exls'i ence of — Presumption. 
Treaty. 

Unborn persons — Condi itonal grant of estate 

TO. 

Validity of. 

WORDS IN. 

Zemindar. 

Zemindari. 

Altumgah Inam. 

See Altumgah Inam. 

Amaram Grant. 

See Amaram Grant. 


Ancient grant— General words of— Uncertainty 

caused hy. 

Reference to subsequent usage to explain. 

Should the general words of an ancient grant be uncer- 
tain, they may be fairly explained by subsequent usage 
(121). {L.ord Phillimcre.) SECRETARY OF STATE FOR 

India Raja Jyoti Prashad Singh Deo Bahadur. 
(1926)531. A. 100 = 53 0. 633 = 30 C. W. N. 746 = 
24 A. D. J. 761=04 J.C. 974 = A. J. R. 1926 P, C. 41^ 
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GRANT— 


Babuana Grant. 


— JVords Auras putra poutradik'*' in — ^Meaning of 

-^Females if included, 

The words “auras putra poutradik *’ in sanads for 
babuana grants are words of limitation meaning sons born of 
the loins and are not words of general inheritance which 
would include female as well as male heirs (285-6). 

The decision in L. R. 8 I. A. 46 to the effect that in 
Bengal in a gift to a man the vernacular words “ putra 
poutradi krama ” would be read as words of general inheri- 
tance, and would include female as well as male heirs where 
by law the estate would descend to such heirs is inappli- 
cable to babuana grants. Such grants could not be made 
under the ordinary Hindu law, but they are authorised by 
the custom which excludes females from the succession. 
Their Lordships must regard the words “auras putra poutra- 
dik ’ as used in these sanads as words of limitation consis- 
tent with the custom, and not as words of general inheri- 
tance (286). {Sir John Hdge.) EKKADKSHWAR SiNGH 
V. JANESHWARI BaHWASIN. (1914) 41 I. A. 275-- 

42 0, 582 (602-3) -(1914) M. W. N. 807 = 
16 M. L. T. 382 = 1 Xi. W. 863 = 18 C. W. N. 1249 = 
12 A. L. J. 1217 = 17 Bom. L. R. 18 = 21 C. L. J. 9 = 

25 I. 0. 417 = 27 M. L. J. 373. 

Cancellation of, on breach of certain conditions 

by grantee. 

—Cancellation of grant on ground of breach of those 
conditions Validity — Itiquiry judicial or quasi-judicial prior 
as to alleged l)reach — Necessity. Sec Crown — ASSIGN 
MENT OK LANDS KV. (1927) A.I R. 1927 P.C. 275. 

Construction of. 

— Annuity Grant tn lieu of — Villages themseli'es — 
Grant of ~ Assi gnmeut of the amount representing the 
annuity out of the rez-enue of the villages~~7\st. 

An ancestor of the plaintiff for services rendered to the 
T received a grant of Rs. 4.000 per annum, 

in 1844 his successor prayed that the grant might be chang- 
ed into a grant of villages in Salsetti. This after some 
negotiations was done in 1847. The deed of grant then 

nnn ^ preamble narrating the original grant of 
Rs. 4,000 to the family and the request that it might be 
exchanged for a grant of villages, went on as follows : — 

The aforesaid villages of Juhu and Vile Paria in the 
island of Salsette are hereby assigned to you and your heirs 
m perpetuity from the year A.D. 1847-8. The particulars 
of the cultivation, etc., founded on the Jamabandiof 1842 3, 
and the conditions of the grant are as follows” :~ 

Phen followed a long and minute description of the 
villages, the boundaries and the various lands from which 
revenue was levied, calculated partly on the lands and partly 

on the produce of brab trees which were tapped for toddy. 

All the particulars referred to lands as held by various ryots 
orsutidars. The list ended with a summation of the revenue 
a e sum of Rs. 4,679-1-8. From that was deducted 

the amount of your inam Rs. 4,000.” It was added that 
there were 97 undrawn brab trees for which “ the grantee 
js to pay Rs, 20-14-4,” making the whole sum payable by 
mm as the surplus over the Rs. 4,000, Rs. 700. Subsequent- 

Surrender of contain other lands not 

'TUr, A grant, the Rs. 700 was reduced to Rs. 200 

1 he deed then went on with various conditions referred to 

ZhW their Lordships. The villages consisted 

Copied by sutidars and partly of land not so 

I Courts ^low held that the grant was neither an abso- 
u gran of the soil nor a mere assignment of the revenues 

n an assignment of Rs. 4,000 out of the revenue 
Of the villages subject to the conditions of the grant. 


OB,ANT~(Contd,) 

Construction ot—(Contd,) 

Held, reversing the Courts below, that the grant was a 
grant of the villages. 

In their Lordships’ view the decision of the Courts below 
as to the effect of the grant is a complete inversion of the 
scheme of the deed prompted rather by a view as to what in 
the circumstances the Government ought to have done rather 
than by a strict observation of what they did do. No doubt 
it was clear that the Government intended and thought that 
what they were giving was worth Rs, 4.000 ; but they were 
not giving Rs. 4,000. On the contrary they were giving 
something instead of Rs. 4,000 which at that time they were 
paying in cash. Now what did the Government grant by 
the deed > Indubitably they granted not money I>ut villa- 
ges. These aie the only words of conveyance. Doubt- 
less, the villages are granted under conditions. But these 
conditions will, on analysis, be found to leave the matter of 
the grant exactly as it Wiis, that the f)nly grant is the 
grant of the villages. {Viscount Dunedin,) BomaNH 

Ardeshir Wadia Secrei arv ()k S'] aj'k kok India. 

(1928) 56 I. A. 51- 53 B. 230 -27 A. L J 47 ' 
33 C.W.N. 293 = 49 C.L.J. 179 = I.D. (1929) P C 41 = 

31 Bom.L. R. 256 = 114 I. C.1 = A.I.R. 1929 P.C.34. 

Community generally or t7oo indii'idua/s thereof 

personally — Grant to. 

1 he appeal arose out of a controversy between various 
memliers of the Par^i community, and related to certain 
land situated in the Secunderabad cantonment, on a portion 
of which stood a Parsi tower of .silence. The appellants 
claimed title to tlie land as descendants and representatives 
in title of the original founders, alleging that the founders 

were in their lifetime the owners of the land in question. 
The respondents, who were defendants in the suit, on the 
other hand, asserted that the land had been granted to the 
uhole Parsi community for a puljlic purpose, and to enure 

for the benefit of that community generally for all time, bv 
the cantonment authority. ’ ' 

Held, on a consideration of the documentary evidence in 
the case, that the grant of the Ian:I in suit was to the two 
founders (predecessors in title of the appellants) personally, 
and not to the Parsi community. {Sir Arthur Wilson.) 
PESTONJI JIVANJI 7'. SHAPURJI. 

,0 o ^ =3 M. L. T. 399 = 

12 C. W. N. 465 — 7 C. L. J, 401 = 10 Bom. L. R 287 = 

14 Bom. L. R. 102 = 4 N. L. R 65 = 18 M. L. J. 199. 

Correspondence hetzoeen parties prior to <^rant 

Reference to — Permissibility. ^ 

In a case in which the construction of a grant was in 

question the trial Judge examined the correspondence which 

took place between the parties before the deed in question 

was granted, and he came to his opinion on the true 

meaning of the deed, as he put it himself, “ after a careful 

consideration of the deed in the light of the correspon- 
dence.” 

Held, that that way of approaching the true <'onstruction 
of the deed was quite illegitimate. Nothing is better settled 
than that when parties have entered into a formal contract 
that contract must be construed according to its own terms 
and not be explained or interpreted by the antecedent 
communings which led up to it. This is especially true of a 
conveyance. Thus even, if there has been a formal antece- 
dent contract, that contract cannot be looked at to control 
the terms of the conveyance ; much less can mere commun- 
ings which could only show’ w’hat parties meant to do but 
cannot show what they did. {Viscount Dunedin.) BOM- 

ANji Ardeshir Wadia 7A Secretary ok State kor 
India in Council. (1928) 56 I. A. 61 = 53 B 230= 

27 A. L.J.47 = 33 C.W.N. 293 = 49 C.L J 179 = 

I. D. (1929) P.C. 41 =31 Bom. L. R. 266 = 
114 X. 0. X = A. X, R. 1929 P. C. 34 
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GRANT— 

Construction of— {Cofitd.) 

See also GRANT — CONSTRUCTION OF— EVIDENCE 

— CORRESPONDENCE PRIOR. 

Estate cofiveyed — English Lnv analo^^ics — Useful- 
ness of. 

It was souglU to treat the estate conferred by the grant 
as being analogous to a base fee in English law. Such 
analogies are rarely helpful and very frequently they are 
misleatling (301 ). {/.ord Blaneshiir^hf^ SuiiHAN ALI 
IMAMI Beoum. (1925) 521. A. 294 = 52 C. 971 = 

23 A. L. J. 667 = 88 I. C. 347 = (1925) M. W. N. 535 = 

21 N. L.R. 117 -30 C. W. N. 122 = 
A. I. R. 1925 P. C. 184 50 M. L. J. 136 (141). 

Estate eo/n'eyed — Indefinite period — Grant for. 

If a grant be made to a man for an indefinite period, it 
enures, generally speaking, for his lifetime, and passes no 
interest to his heirs unless there are some words showing an 
intention to grant an hereditary interest. That rule of con- 
struction does not apply if the term for which the grant is 
made is fixed or can be definitely ascertained (225). {Sir 
Montague E. Smith.) BAHOO I^EKHRAJ ROV 7*. KUNHYA 

Singh. (1877) 4 I. A. 223-3 C. 210 (211-2) = 

3Sar. 758 3 Suth. 453. 

Estate conveyed — Land itself or land-revenue 

only — Crown — Grant by. A'tr CROWN — (JRANT HV — 

Estate conveyed under— land itself, efc. 

Estate conveyed — I.and itself or land-revenue 

only — Inam — Use of word, in grant — Effect. .V/v Inam — 
Meaning of. 

(1922) 49 LA. 286 (298 9) = 45 M, 586 (602). 

■ Estate coni'eyed — Land itself or land rerentte 

only — Words — Talnka — 1 1 aka — Ja^hir — Zemindary — 
Use of — Effect. 

The use of the words “ Taluka”, “Haka", “Jagir,” and 
“Zemindari” may not be entirely inconsistent with the con- 
struction that the grant was only of the revenue payable in 
respect of the Perguana, and was only of a money payment 
in the nature of a pension ; but these words point to the 
grant being a grant of land rather than of revenue charged 
on land (579). {Lord Parker.) SaKINA Bai KANIZ 
Fatima begum. (1917) 22 C. W. N. 577 = 

47 I. C. 632 =(1918) M. W. N. 384. 

Estate conveyed — Mafee-lnrt tenure — Grant as, of 

ancestral properties in which grantee tvas co-sharer with 
^rantor^ in lieu of grantee's share — Service by grantee to 
grantor — Stipulation in grant for. 

The words of a grant to B were : — ‘T, 5*, do hereby 
declare that I have given B, Mouzah Sy with all its cardinal 
boundaries and the jalkur, bunkur, and roads, as a ‘ mafee- 
birt-tenure ’ in lieu of his share in Mouzah D, and he can 
take possession thereof in perfect security, and continue to 
do service to me, and that whoever of my descendants 
should become Rajah, he should maintain this grant.” 

Mouz'>.hs D and S had been given in lieu of service to 
an ancestor of By so that they had both of them originally 
been ancestral property. The grant above set out was made 
to B for the purpose of dividing that property which they 
had held jointly, and giving B the interest in Mouzah in 
lieu of the joint interest which he previously had in both 
properties. The Mouzah S had actually descended without 
dispute from By the original donee, to his son, and from his 
son to his mother. 

Heldy on a construction of the grant and on the evidence 
in the case, that the tenure created by the grant was an 
hereditary, and not a mere life, tenure, and that the property 
conveyed was property which went from heir to heir in the 
ordinary way of Hindu property. 

The grant, no doubt, says that it was made in lieu of 
service ; h^t there is nothing to show' that that was a 


GRANT — {Contd . ) 

Construction ot~-{Ccntd,) 

service of a kind which prevented the property granted 
being ancestral property descending in the ordinary way. 

Rajah Mahendra Singh v. Jokha Singh. 

(1873) 2 Suth. 802 = 19 W. B. 211. 

Estate contfeyed — Male descendants of a person~~- 

Grant to be continued to the — Female descendant's 'right to 
share in, so long as there is no failure of male desceftdants. 
It is impo.'-sible to hold that an order that an estate shall 
“ be continued to the male descendants ’* of a certain person 
means that it shall be continued to the male and female 
descendants of that person so long as there is no failure of 
male de.scendants. Such a grant is not one in general terms. 
The expression “ to the niale descendants ” is a very limited 
expression and the word “ to ” can have no other than its 
ordinary meaning attributed to it. It cannot be treated as 
meaning “ during the existence of ” or “ pending the failure 
of," and even if the word were capable of being so extended, 
there would still be difficulty in holding that, from the 
general words, a general grant could anyw'here be evolved 
in terms sufficiently wide to include female descendants 
within its scope (301). {Lord Blanesbnrgh.) SUHHAN ALI 
7'. iMAMi Begum. (1925) 52 I. a! 294 = 52 0. 971 = 
23A. L. J. 667 88 1 0. 347 = (1925) M. W. N. 635 = 

21 N. L R. 117- 30 C. W. N. 122 = 
A. 1. R. 1925 P. C. 184 = 60 M. L J 136 (140-1). 


Estate conveyed — Partible or impartible estate — Mis- 
apprehension of parlies as to — Effect. 

Where a zemindari was created by a sunnad which confer- 
red on the zemindar liberty to transfer by sale, gift or other- 
wise his proprietary right in the whole or any part of the 
zemindary, and granted the estate to him, his heirs, succes- 
sors, and assigns, at the permanent assessment therein named, 
held (1) that the zemindari created by the sunnad was not 
impartible or descendible otherwise than according to the 
ordinary Hindu Law ; (2) that the fact that the parties con- 
cerned, under a misapprehension, thought that the zemindari 
was impartible could not make it so or alter the legal Course 
of descent. {Lord Davey.) Sri RaJA ViraVARA THODH- 
RAMMAL RAJYA LAKSHMI DEVIGARU V. SKI RaJA 
VIRAVARA THODHRAMMAL SURYA NARAYANA DHAT- 
RAZER Bahadur Varu. (1897) 24 1. A. 118 (122) = 

20 M. 256 (264) = 7 Sar. 186. 

Estate conveyed — Words generation to generation 


— Effect of. See ZEMINDAR — Grant BY — ESl' ate CON- 
VEYED UNDER. (1878) 6 I. A. 54 (61) = 3 B- 186(192) 

Evidence — .Ancient grant — General words in — Un- 
certainty caused by — Reference to subsequent usage in case 
of. See GRANT— ANCIENT GRANT. 

(1926) 53 1. A. 100(121) = 63 0. 633. 

Evidence — Conlemporanea exposito — Delivery order 

issued in respect of lands covered by grant — Value of. 
Where a question arose as to the construction of a sanad, 
held that the delivery order issued with reference to the 
lands which were the subject of the sanad formed a not un- 
important item of the conlemporanea exposito admissible as 
a guide to the interpretation of the document (213-4). {Lord 
Sha7of) KaGHOJIRAO SAHEB v, LAKSHMANRAO SaHEB. 

(1912) 39 I. A. 202 = 36 B. 639 (669) = 
16 O. W. N. 1058 = 12 M. L. T. 472 = 
(1912)M.W.N. 1140=14 Bom. L. R. 1226 = 
17 C. L. J. 17 = 16 I. C. 239 = 23 M. L. J. 383. 

Evidence — Correspondence prior — Admissibility of- 

The learned counsel for the respondent have called in aid 
of their construction (of the grant) the official correspon- 
dence which preceded the grant. It was pointed out by one 
of their Lordships that this correspondence could not be 
legitimately admitted as a key to the construction of the 
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GViANI— (Co, lid.) 

Construction of — {CofitdJ) 

sanad (49). {Sir Jatiies IV, Co/vile,') SHEIKH ZaHURUD- 

DiN V, Collector of Goruckpore. 

( 1870) 4 B L. B. 36 = 13 W. E. (P.C.) 31 = 2 Sar. 464 = 

2 Suth. 314 

See also GRANT — CONSTRUCTION — CORRE- 
SPONDENCE, ETC. 

Evidence- Grantee’s acts or statements — Acts or 

statements of his successor — Value of. See MahOaMEDAN 

LAW— Wake— Deed whether creating a— Evi- 
dence— Grantee’s ACTS OK STATEMENTS. 

(1924) 61 I. A. 192 (196) = 51 C. 446 (449). 

Evidence — Grantee's sel f- serving statements — Admis- 
sibility of. 

A statement in his own favour by a grantee as to the 
estate conveyed by the grant is not admissible evidence (10). 
{Sir Richard Couch.) RaJAH RAMESHAR RaKHSH 
Singh v . Arjun Singh. (1900) 28 I. A. l- 

23 A. 194 (205) = 7 Sar. 804. 

Evidence — Grantor's family— Other deeds with same 

xpressions of — Admissibility of — Use of. 

The question in the suit out of which the appeal arose 
was whether an istimrari mokurrari pottah granted in 1850 
by the then holder of an impartible estate to his son-in-law 
of certain mouzahs which were part of the zemindary was 
for the life of the grantee or for perpetuity to be enjoyed 
generation after generation. 

Some of the documents tendered in evidence consi>ted of 
mokurraris granted by the same individual to his three 
brothers, his brother in law, who had married his only 
sister, and his five sons-in law and two other relatives, and 
also of mokurraris granted by the .son of the grantor of the 
IK)ttah in question. 

I/eld, that such evidence could only prove a custom of the 
family of the grantor of the pottah in question, and what 
was understood in his family to l)e the meaning of “ istim- 
rari mokurrari ” when used without any other words f209). 
{Sir Richard Ccuch.) TOOLSHI 1‘ERSHAI) SiNGH v. RAM 

Nakain Singh. (1886) 12 I. A. 205 = 

12 C. 117(125 6) -4 Sar. 646. 

Heirs — Class of — Leading menil.>er of — Earumeration 

of — All memlxjrs of class if included. See I)EED — CON- 
STRUCTION OF— Heirs. (1875)2 I. A. 263 (272). 

— Interests of parties making grant — (’onsistency with 

— Necessity. See DEED - t^ONSTKUCI ION OF — WORDS 

IN deed-*Meaning of — Parties using words. 

(1864) 6 M. I. A. 1 (23). 

I>egal incidents of grant — Mistake of grantor as to — 

Construction of grant if affected by. See GRANT— LEGAL 

incidents of. (1923) 60 I. A. 266 (273) = 

45 A. 596 (603). 

- — - — -Marginal specification of villages within zemindary 
granted — Grant in general language of zemindary — Control 
of latter by former. See ZEMINDARY— GRANT OF — 

General language of. (1891) 18 I. A. 149(154)- 

16 M. 101(107-8). 

- Maxim Qnando ali</uid conceditur sine quo res ipsa 

non esse Applicability of. Sec MINERALS — GRANT 

OF— Right to work minerals, etc. 

(1924) 62 I. A. 109 (115) = 4 P. 244. 

Misapprehension of parties as to effect of grant — 
Construction of grant if affected by. See GRANT— CONS- 
TRUCTION OF — Estate conveyed — partible or etc. 

(1897) 241. A. 118 (122) = 20 M. 266 (264). 
Patties— Construction put upon grant by — Enjoy- 
ment long pursuant to— Claim inconsistent with. See 

Grant— Parties — Construction put upon grant 

(1870) 4 B. L. B. 36 (47). 
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GBANT— 

Construction of— (6V//A/.) 

Surrounding circumstances — Reference to. 

In construing a grant the circumstances in which it 
was made are relevant considerations (140). {Ixfrd 
Buckmaster.) GHULAM ABBAS KHAN v . AMATUL 

Fatima. (1921) 48 I. A. 135 = 43 A. 297 (302) = 

19 A. L. J. 433 = 24 O. C. 118 = (1921) M. W. N. 349 = 
29 M. L. T. 409=34 C. L. J. 113-14 L. W. 380 = 

60 I. C. 907 = 40 M. L. J. 677. 

Words in grant— Meaning of -Interests at the time 

of parties using words— Regard for— Necessity. See DEED 

— Construction of — Words in deed — Me.'^ningof 
—Parties using words. (1854) 6 M. I. A. 1 (23). 

Words in grant— Meaning of. See WORDS— 

Meaning of. 

Correspondence antecedent between parties to 

Part of grant if and when becomes. 

Preamble of deed—Narrative in— Reference to 

correspondence in —E.ffeet. 

In a case in which the construction of a grant was in 
question, the trial Judge stated that because the corres- 
pondence which took place between the parties before the 
deed of grant was referred to in the deed that made the 
correspondence part and parcel of the deed. The only 
reference to the correspondence was, however, in the narra- 
tive in the preamble of the deed that there had been such a 
correspondence. 

Held, that it was a vital mistake to suppose that that 
circumstance introduced the correspondence as a part of 
the deed. {Viscount Dunedin?) HomaNJI ArdeSHIR 

Wadia 7-. Secretary of State for India in 

(1928) 66 I. A. 51=53 Bom. 230 = 
27 A. L. J. 47-^33 C. W. N. 293 = 49 C. L J 179 = 

I D. (1929) P. C. 41 - 31 Bom. L. B. 256 - 114 I. C. 1 = 

A. I. R. 1929 P. C. 34. 

Crown— Grant by. 

See ( kowN — G rant nw 

Crown— Private individual- Grants by. 

Considerations applicable to —Distinction. 

Theii Lordships are not prepared to afiirm that all the 
considerations applicable to grants from private persons 
apply to grants from the state (6l-2). {^Sir Robert 
P. Collier.) GULABD.AS JUGJIV.ANDAS v, COLLECTOR 
OF SUK.AT. (1878) 6 I. A. 54 = 3 B. 186 (192) = 

3 Sar. 889. 

“■ lace also c.RowN — G rant bv — Inherff ance— 

I-EGAL COURSE OF. 

Damodarpur Lakhwar— Grant of. 

property passing under. 

When the question was whether under a grant of 
" Damodarpur Lakhwar only one village was conveyed or 
three villages bearing the common designation of Lakhwar 
were conveyed, held, reversing the courts below, that the 
words “ Damodarpur Lakhwar ” denoted all the three 
villages. {Mr. Ameer Ali.) IndRAJIT PraTAP Sahi 

7'. Amar Singh. (1923)50 I. A. 183(191)^2 P. 676 = 

21 A. L. J. 654 = A. I. E. 1923 P. C. 128 = 

4 Pat. L. T. 447=1 Pat. L. E. 346 = 33 M. L. T 233 = 

18 L. W. 728 = 25 Bom. I,. E. 1269=28 C. W. N 277 = 

39 C. L. J, 318 = 74 I. C. 747 = 45 M. L. J. 678. 
Basement— Grant of. 

See under EASEMENT. 

Estate conveyed under. 

See Grant— Construction of— Estate rnw 

veyed. 
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GR \NT— (CV///,/.) 

Freehold heritable interest— Grant of. 

PVn'itng — iVccessi'ly. 

A freehold interest descendible to the heirs of the grantee 
cannot be created by parol or by an informal written instru- 
ment (f>d). {Lord Chchnsfoi'd.') SkEEMU'lTY ANUNDO- 
MOHEY DOSSEE v, Doe DEM ThE EaST INDIA 
COMPANY. (1859) 8 M. L A. 43- 13 Moo. P. C. 162= 

1 Suth. 383 = 4 W. E. 51. 
Hindu Law— Impartible Estate— Grant by holder of. 


Sec Hindu Law— imparti pee estate— Gkani 


hv HOLDER OF. 


Hindu widow— Grant to. 

■See Hindu Law — Widow — Grant to. 

Inam grant. 

See Inam. 


Indian grant— Estate passing under— Question as to 
—English law rules as to real property. 

1 fiapplicabiiity of. 

The rules of English law as to real property in England 
can afford no guidance as to what has passed under an 
Indian grant. {L.ord Tomlin.') Kajah OF PlTTAPUR 7 ' 

Secretary of State for India in Councii,. 

(1929) 56 I. A. 223-52 Mad. 538 = 33 C. W. N. 725 = 
27 A. L. J. 702 = 31 Bom. L. R. 866 = 6 O. W. N 503 = 
30 L. W. 0 = 1929 M. W. N. 442 = 50 C. L. J. 30 = 

117 1. C. 481 = 1. R. (1929) P. C. 249 = 
A. 1. R^ 1920 P. C. 152 = 57 M. L. J. 64. 
See also ( 1) (Sir Lmorcnce Jenkins.) SECRETARY OF 

State for India in Council?'. Srinivasa Chariar. 

(1920) 48 I. A. 56(66) = 44 M. 421(429) = 
(1921) M. W. N. 111=29 M.L.T 181 = 19 A.L.J. 201 = 

3 U.P.L.R. (P. C.) 43 = 25 C.W.N. 818 = 13 L.W. 592 = 
33 C. L. J. 380 = 60 I. C. 230 = 40 M. L. J. 262. 

(2) Grant — Meaning of word, etc. 

(1916) 44 I. A. 46 = 44 C. 585 (590). 

Inheritance— Legal course of— Alteration of-- 

Grant resulting in. 

Validity of— Crown— Private individual— (irants by 

—Distinction. See HINDU Law— INHERITANCE— LEGAL 
COURSE OF — Alteration of — Grant or transfer 

RESUI.TING in AND ('ROWN — GRANT BY — INHERITANCE 

— Legal course of. 

Inheritance rule applicable to estate held under— 

Alteration by new grant of. 

■ Validity— Effect. Ste CROWN— GRANT BY— 

Estate held under — Surrender of, etc. 

Jaghir grant. 

See Jaghir. 

Kattubadi grant. 

See Kattubadi grant. 

Khorposh grant. 

■ See KHORPOSH GRANT. 

Legal incidents of — Mistake of grantor as to. 

Llffcct of grant if affected by. 

The fact that the grantor makes a mistake as to the legal 
incidents belonging to the estate which he has granted does 
not affect the grant made by him (273). {Lord Phillimore.) 

Lal Ram Singh v. Deputy Commissioner of Partab 
Garh. (1923) 60 1. A. 266 = 45 A. 696 (603) = 

76 I. C. 922 = (1923) M. W. N. 691 .-=21 A. L. J. 777 = 
33 M. L. T. 355 = 26 O. C. 257 = 9 O. & A. L. R. 746 = 

10 O. L. J. 613 = 29 C.W.N. 86 = A.I.R. 1923P.C. 160. 

Life estate with reverter to grantor on its 

termination —Grant of. 

Treatment by grantor of grantte^s heir as entitled 

under — Equity in latter's favour by reason of. 


G R A N T — ( C ontd , ) 

^ terminated with the death of 
the grantor, held that the fact 

death, the grantor 

entitled thereunder, did not create an equi?; in S ^ 
uch heir ; and that the latter was not entitled to specific 

made ( i^)/ 8). {Str Richard Couch.) Raia PnnwA 

28 C. 720 (733 4) = 5 C. W. N. 806 = 3 Bom. L. R. 803 = 

8Sar. 126. 

Life grant— Permanent lease by grantee under. 

i —Validity of— Suit by grantor for declaration of 
invalidity of— Necessity. See LIMITATION ACT OF 1908, 
Art. 91, (1899) 261. A. 216 (223 4)=27 C. 166 (166-6). 

Lost grant— Presumption of. 

Artificial water-course on neighbour’s land — Water 
flowing to one’s own land through— Right to-Legal origin 
for Evidence. See WaTER-COURSE — ARTIFICIAL 

Water-course— Neighbour’s land. 

(1878) 6 1. A. 33 (43) = 4 C. 633 (641-2, 643-4). 

' 'Artificial water-course constructed on land of another 
— Water flowing through— Right to— Lost grant of— Pre- 
sumption of — Evidence justifying. See WaTER-COUKSE 

Artificial Water-course. 

(1880) 7 I. A. 240 (247) = 6 C. 394 (403-4). 

Fishery right— Legal origin for— Presumption of, 

from long user. Sec FISHERY RIGHT— DECENNIAL SET- 
TLEMENT. (1914) 41 1. A. 221 (227) = 42 C. 489(610-1). 

extsfing—Claim founded on — Inapplicability 
of presumption to case of. ^ 

The claim of the respondents, therefore, is founded upon 
an existing grant, and the case is not, and cannot be, assimi- 
lated to a claim founded on a long continuous possession 
where the title-deed is alleged to have been lost, and there- 

f , ‘-'“"tents might be presumed 
(136). (l)r. Ltis/tinslo,,.) Unidk KaJAHA RAJE KOM- 

MAKAUZE Bahadur v. I’emmasawmy Venkatadrv 
Naidoo. (1858) 7 M. I. A. 128 = 4 'W. E. 121 = 

„ , I Sar. 637 = 1 Suth. 300. 

Pr,v,legc-Immc, norial exercise of~Prcsumption 

from^ of sanad granting privilege, 

Qu^re, whether the existence of a sunnud granting a 
privilege might be pr^uined from the immemorial exercise 
of the privilege (2l)). {Lord Campbell.) Sri Sunkur 
BHARTI SWAMI V. SiDHA LiNGAYAH CHARANTI. 

(1843) 3M. I. A. 198=6 W. R. (P. C.) 39 = 

^ . 1 Suth. 142 = 1 Sar. 266. 

Lent admittedly due — Permanent fixing of — 
as to— Applicability of presumption to case of. 

Where the question is, not w hether a mahal is rent free, 
but whether a rent admitted to be due has been 
permanently fixed, it would be difficult to raise a pre- 
sumption of lost grant (497). {I^ord Justice Turner.) 

Bengal Government v. nawab Jaeur hossein 

^”AN. (1854)6 M. I. a. 467 = 1 Sar. 472. 

Sunnud s not proved — Claim rested on — Inapplica- 
bility of presumption to case of . 

The presumption of a lost grant cannot be made when 
the claim is rested on sunnuds actually produced, and they 
are found to be not genuine (219). {I^ord Campbell) SRI 

Sunkur Bharti Swami v. Sidha Lingaya Charanti. 

(1843) 3 M.I.A. 198= 6 W.R. (P. O.) 39 = 

ISuth. 142 = 1 Sar. 266. 

See under this sub head TENURE ALLEGED TO BE 

founded on sunnuds. (1864) 6 M.LA. 467 (497). 
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GEANT-(C(7;//./.) 

Lost grant— Presumption oi—iCoftiti.) 

Tenure alleged to be founded on sanad — Failure to 

prorv sanad — Applicability of presumption to case of. 

The respondent having alleged the istimrary tenure to l)e 
founded on the sunnuds, and having alleged it to rest upon 
them» and having failed to make good that allegation, he 
must abide by the failure, and is not entitled to resort to 
any presumption which might possibly otherwise have been 
rnade(497). {Lord Justice Turner.) BeNGAI- Govern 
MENT <>. NAWAB JAFUR HOOSEIN KHAN. 

( 1864) 6 M.I. A. 467 - 1 Sar. 472. 
Maafee Sunud. ' 

Nature of. See MaaFEE SUNUl). ! 

(1852)5M.I.A. 271(275). 
Maintenance Grant. 

See Hindu Law— Maintenance— Grant for. I 

I 

Meaning of word, in legal transactions in India. 1 

Lnglish laiv technical meaning —Inapplicability of. \ 

In considering whethei a particular grant carries with it i 
the mineral rights in the soil, it is important to avoid 
giving the words used in connection with legal transac- 
tions in India the special and technical meaning that they 
possess in this country. According to the Knglisli law', the : 
word “grant” is strictly applicable to the conveyance at 
common law of remainders, reversions, and incorporeal 
hereditaments, which do not lie in livery, or of which livery 
could not 1x3 given. But in connection with the present 
dispute, the word has no such meaning. {Lord Buck- \ 
master, L, C.) SaSHRI BHUSHAN MISKA v. JVOTI ' 

Brashai) Singh Deo. (1916) 44 I.A. 46- 

44 C. 586 (590) = 6L.W. 2-19 Bom. L.R. 416- 

21 C.W.N. 377 = 21 M. L. T. 303 = l 
16 A.L.J. 209 = (1917) M.W.N. 226-25 C.L.J. 265= ; 
IPat. L.W. 361 = 401.0. 139 = 32 M.L.J. 246. i 

Minerals. 

(irant of. See MINERALS. ! 

I 

Misapprehension of parties as to effect of. 

Effect of grant if affected by. Sec GRANT — CON- 
STRUCTION OF- Estate conveyed — Partible or 

IMPARTIBLE ESTATE. 

(1897) 24 I. A. 118(122) = 20 M. 266(264). 

Muafi Grant. 

^Resumption by Government of — Suit to set aside — 

Civil Court— Jurisdiction. See PENSIONS ACT. Ss. 5, 6 
—Muafi Grant. (1919) 12 L.W. 311 (314). ' 

Native Ruler. , 

^Grant by— Nature of — Evidence — ('onfirmatoiy j 

grant by British Government — Value of. See HINDU 

J.Aw — R eligious Endowment— Mutt — Head of — 
Grant by native ruler to. i 

(1917) 45 I. A. 1(8) = 41 M. 296(304-6). 
Grant by, to Hindu gossain — Acquisitions with in- 
come of property granted — Accretion to asthal of w hich 
gossain is head. HINDU LAW— RELIGIOUS ENDOW- 
MENT— ASTHaL— HEAD OF—GRANT BY NATIVE RULER 

(1918) 35 M.L.J. 6 (9-10;. 
Grant to temple by — Estate conveyed — Kudiwaram 
and melwaram. See MADRAS ACTS -ESTATES LAND 

(1923) 61 M.I.A. 83 (96) = 47 M. 337. 

^P^*'itual preceptor — Grant of non religious lands 

by former to latter — Appanage or endowment of office 

Personal tnam of grantee^Test. 

Properties, non-religious and religious, were granted at 
various times by the Raja of Tanjore to a person who was 

his guru or spiritual preceptor. Shortly aDer the escheat 

of the Tanjore Raj in 1855 inquiries were directed by the 
Government with a view of a.scertaining w’hether the pro- 
perties so granted were service lands, that is, lands enjoyed 


grant— (CV///r/.) 

Native Euler— (cw*/.) 

or endowments^ of offices held by servants or ministers of 

h, Kajah, which would escheat upon the termination of 
the I'aj, or whethei they had been liestowed as person a f 
grants , and a report was made which was acted upon by 
he Government to the effect that the non-ieligious proper 
ties were not service lands but personal grants and co^. 

quently had not escheated Thereupon new inam grants in 

confirmation of the original grants were made by the Gov- 

ernment to A, a descendant of the grantee. The confirm 

ation giant.s of the non-religious lands descrilied them as 
tlje personal mams of the grantee to be held by him as his 
absolute property to hold or dispose of as I.e thought proper 

subject o the quit-rent. In some of the grants th*e inVm’ 
was said to be tax-free and hereditary, and that on failure 

of lineal heirs it would lap.se to the state. 

In a suit by the younger son of A> against his elder 
brother for pai tilion of the non-religious lands, //<•/,/ that 
there was nothing in the documents, or in any of the 
other circum.stance.s of the case, to take the descent of the 

non-iehgious lands out of the ordinary rule of inheritance 

and that they were therefore partible (6). 

The original grants of the non-religious lands show no 
indicatum that they were made by way of endowment of an 
office. The utmost that can be said on behalf of that eon- • 
tention is that the grantee is sometimes de.scribed as a royal 

priest. Kut this is a mere description. {Sir Koho-i Phiili- 

wore.) SK'lHUKAMASWAMl.yu re MERUSWAMIAK. 

(1917) 451. A. 1 = 41 M. 296 (302-3) = 43 I. C. 806 = 
20 Bom. L. B. 414 = 7 L. W. 22 = 23 M L T 94 = 
4P. L.W, 91 = 16 A. L. J. 113 = 27 C. L J 231 = 

22 C. W. N. 457 = 34 M L. J. 130. 
Non Hindu -Grant by, as Hindu. 

Legality of. 

The East India Company ditl not grant, nor did they in- 
tend to giant, as Hindoos; if they had so intended, they 
must have failed in their intention, for they could only 
giant according to law (65). (Lord Chelmsford.) SREF- 
MUri Y ANUNDOMOHEY DOSSEE V. DOE DEM THE EAST 
INDIA CO. (1859) 8 M. 1. A. 43 = 13 Moo P. C. 162 = 

1 Suth. 383 = 4 W. R. 51. 
Office. 

f'rant of, by supreme power of State, in way differ- 
ent from that in which it might have been granted before— 
Validity. AYv OFFICE— GRANT OF, BY SUPREME, ETC. 

(1841) 2M. I. A. 480(486). 
Oudh Estate. 

-Grant of. See OUDH ESTATE. 


Parties— Construction put upon grant by — Enjoy- 
ment long pursuant to— Claim inconsistent with. 

Maintainability. 

Where general descriptive terms such as “villages” or the 
like are used in a grant, and both the parties have by their 
acts put a particular construction upon them and rights 
depending on that construction have been enjoyed for many 
years, it lies upon those who impugn that construction to 
show that it is erroneous. (.V/> James IC. Colrile.) SHEIKH 

Zahuruddin r. Collector of Goruckpure. 

(1870'* 4 B. L. R. 36 (47)= 13 W. R. (P. C.) 31 = 

2 Sar. 454^2 Suth 314. 
Pension. 

See Pension. 

Perpetuity. 

See Perpetuity. 

Preamble of— Correspondence antecedent between 
parties referred to in narrative of. 

• Piitt of deed if and when becomes. See GRANT 

Correspondence antecedent between parties to 

(1928)56 I.A. 61 = 53 B. 230* 
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GEANT— 

Private individual— Crown— Grants by. 

Considerations applicable to — Distinction. See 

Grant— Crown— Private individual and Crown 
—Grant by. 

Religious Endowment. 

-Asthal — Head of — Grant by Native ruler to — In- 
come of property granted — Acquisitions with — Accretion to 

asthal. Hindu Law-Religious Endowment — 
asthal— Head of— Grant by Native ruler to. 

(1918) 35 M. L.J. 5(9-10). 

Grant personal to a person subject to condition of 

his defraying expenses of, from its revenue — Non-obser- 
vance of condition — Effect. See HINDU Law — RELIGIOUS 

Endowment— Grant personal to a person, etc. 

(1924) 51 I. A. 192 (197 8) = 61 C. 446 (452-3). 

Mutt — Head of— Grant by Native ruler to — Nature 

of — Evidence of — Confirmatory grant l^y l^ritish Govern- 
ment— Value of. Sec Hindu Law— Religious Enlow- 
ment— MUTT— Head of— Grani' by Native ruler 
TO. (1917) 45 I. A. 1 (8)- 41 M. 296 (304 6). 

Resumption of. 

Sec Resumption. 

Saranjam. 

Grant by way of. Sec Saranjam. 

Secunderabad Cantonment. 

Land in, and forming Hyderabad territory— Grant 

of, by Commander of British troops in CaiUonment — Vali- 
dity. See Secunderabad Cantonment. 

(1908) 35 1. A. 79 (86-7) = 35 C. 478 (493) 


GRANT— 

Validity of. 

Non-Hindu — Grant by, as Hindu, See GRANT — 

non-Hindu. (1859) 8 M. I. A. 43 (65). 

' Perpetuity— Pension in — Settlement by way of — 
Validity Private individual — Contract or treaty between 
sovereign powers — Settlements by — Distinction. See 

Mahomedan Law — Pension in perpetuity. 

(1889) 16 I. A. 176 (182) = 17 C. 234 (246), 

Presumption — Lapse of time — Enjoyment lawful by 
grantee under grant. 

At the lapse of 100 years, when every party to the ori- 
ginal transaction has passed away, and it becomes comple- 
tely impossible to ascertain what were the circumstances 
which caused the original grant to be made, it is only follow- 
ing the policy wliich the courts always adopt, of securing as 
far as possible quiet possession to people who are in apparent 
lawful holding of an estate, to assume that the grant was 
lawfully and not unlawfully made (59). {Lord Buekmaster.) 

Bawa Magnikam SITARAM V. Kasturbhai Manibhai. 

(1921) 49 I. A. 64 = 46 B. 481 (488) = 
26 C. W. N. 473 = 20 A. L. J. 371 = 35 C. L. J. 421 = 

24 Bom. L. R. 684 = SOM. L. T. 268 = 
(1922) M. W. N. 319= A. I. R. 1922 P. C. 163 = 

66 1. C. 162 = 42 M. L. J. 501. 

Words in. 

Meaning of. Sec WORDS — MEANING OF. 

Zemindar. 

Grant by. See ZEMINDAR -GRANT BY. 

Zemindari. 

Grant of. AVv ZemINDAKY— GRANT OF, 


Service Grant. 

See Service grant ; Service Land ; and 

Service Tenures. 


Shet Sanadi. 

Nature and incidents f)f. See ShlT Sanadi. 

('1928) 56 M. L. J. 429 (432 3). 

Shrotriem Grant. 

— AV( Smuotkiem Grant. 

Talabi Brahmottar Grant. 

NuUire of. See TaLABI Hrahmottak (D<AN T. 

(1916)44 LA. 46 = 44 0.585 (590). 


GRASSIAS— KASBATIS— TENXJEES OF. 

Distinction — Mexvassics — 7'ennrc of. 

They (the Grassias) were ancient RajjxU proprietors, and, 
before the cession of the Ahmedabad Zillah by the Gaekwar 
to the British Government, stood i\> their native Sovereigns 
in that relation, their lands being cultivated by raiyat 
teiiants from year to year and at will. They and the 
niewassies were clearly distinguishable from the Kasbatis. 
The last named held their lands by contract, neither by 
sanad nor by defiance, and there was no analogy between the 
holdings of the Grassias and those of the Kasbatis (248). 
{Lord .Jti-inson.) SECRETARY OF STATE FOR INDIA z'. 

Bai RajbaI. (1915) 42 I. A. 229 = 39 B. 626(660-1) = 


Tanjore Raja — Grant to temple by. 

Estate conveyed — Kudiwaram and melwaran. See 

Madras Acts— Estates Land Act, S. 3 (2) (d)— 
Estate— Grant by, etc. (1923) 51 1. A. 83(96) = 

47 M. 337. 

Title under — Existence of— Presumption. 

-Pottah — Acceptance by grantee of— Effect of. See 

Pottah— Acceptance of. (1873) 19 W. B. 363, 

Treaty. 

— - - See Treaty. 

Unborn persons— Conditional grant of estate to. 

Validity. 

The conditional grant of an estate to persons yet unborn, 
who may happen to be the living descendants of the grantees 
named, at some future and indefinite period, upon the 
occurrence of an event, which may possibly never occur, is 
altogether void and ineffectual (154). {Lord PVatson.) 

Chundi Charn Barua V . Rani Sidheswari Debi. 

(1888) 15 I. A. 149= 16 C. 71 (80) = 5 Sar. 231. , 


19 C. W. N. 1087 = 18 M. L. T. 179 = 
17 Bom. li. B. 730 = 13 A. L. J. 953 = 2 L. W. 731 = 
( 1915) M. W. N. 563 = 30 1. C. 303 = 29 M. L. J. 242. 

GUDIKATTU DOWLE. 

— Meaning of. 

Gudikattu dowle means entire assessment (40). {Sir 
Richard Conch.') MAHARAJAH MlKZA SKI ANAND v, 

Pidaparti Surianarayana Sastki. 

(1886) 131. A. 32= 9M. 307(316) = 4 Sar. 696. 

GUARDIANS AND WARDS ACT VIII OP 1890. 

See also Bengal Acts — Minors act XL of 

1858. 

Ss. 7, 52 — District Court — Minors — Suit by father 

to recover custody of — Order declaring minors xuards of 
cotirt and declaring plaintiff their legal guardian — Juris^ 
diction as to. 

In a suit instituted in the District Court by a Hindu 
father for an order directing the defendant, to whom he bad 
entrusted the custody and education of his infant sons, to 
hand them over to the plaintiff, it is not competent to the 
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GUAEDIANS & WARDS ACT VIH OT 1800— 

District Court to declare the infants wards of court* and to 
declare under S. 7 of the Guardians and Wards Act, 1890, 
that the plaintiff was their legal guardian so as to prolong 
their minorities until they attained ‘respectively the age of 
21 years. 

that no such order was competent to the District 
Court in such a suit (323). (Zmf Parker:) BesaNT v. 
Narayaniah. (1914)411. A. 314= 38 M. 807 (821) = 
16 M. Ir. T. 166 = (1914) M. W. N. 586 = 1 L. W. 620 = 
18 C. W. N. 1089 = 20 C. L. J. 263 = 12 A. L. J. 1156 = 
16 Bom. L. R. 626 = 24 I. C. 290=27 M. L. J. 30. 

'Migh Court— Minors— by father to recover 


custody of — Order declaring minors wards of court and 
declaring plaintiff their legal guardian— Jurisdiction to 
make — C ondition . 

A suit instituted in the District Court by a Hindu father 
for an order directing the defendant, to whom he had en- 
trusted the custody and education of his infant sons, to hand 
them over to the plaintiff, was transferred to the High Court 
under cl. 13 of the Letters Patent, 1865. The trial Judge 
n the High Court made an order declaring the infants 
wards of court, and declaring under S. 7 of the Guardians 
and Wards Act, 1890, that the plaintiff was their guardian 
so as to prolong their minorities until they attained respec- 
tively the age of 21 years. 

Held that assuming that, in the exercise of its general 
jurisdiction over infants, the High Court had jurisdiction to 
declare the infants to be wards of Court, an order declaring 
a^guardian could only be made if their interests required it 
(323-4). {Lord Parker.) BeSANT v, NaKAYANIAH. 

(1914) 41 I. A. 314 = 38 M. 807(821-2)- 
16 M. L. T. 165 = (1914)M. W. N. 686 - 1 L. W. 520- 
18 C. W. N. 1089 = 20 0. L. J. 253-12 A. L. J. 1155 = 
16 Bom. L. R. 626 = 24 I. C. 290 = 27 M. L. J. 30. 

S. 9 — District Court — Minors— Jurisdiction over- 

Condition of. 

The District Court has no jurisdiction over infants except 
such jurisdiction as is conferred by the Guardians and 
Wards Act, 1890. By S. 9 of that Act the jurisdiction 
of the Court is confined to infants ordinarily resident in the 
District (322). {Lord Parker.) BeSANT v. NaHAYANIAH. 

(1914)41 I.A. 314 = 38 M. 807 (820) = 16 M.L.T. 165 = 
(1814) M. W. N. 685 = 1 L. W. 620 = 18 C. W.N. 1089 = 
20 C. L. J. 263 = 16 Rom. L. R. 626 = 12 A. L. J. 1166 = 

24 I.C. 290 = 27 M. L. J. 30. 
Ordinarily resides — Meaning of. 

By S. 9 of the Guardians and Wards Acts, 1890, the 
jurisdiction of the District Court over infants is confined to 
infants ordinarily resident in the district. It is impossible 
to hold that infants who had months previously left India 
with a view to being educated in England and going to the 
University of Oxford were ordinarily resident in the district 
of Chingleput (322). {Lord Parker.) BeSANT v. Naka- 
YANIAH. (1914) 41 I. A. 314 = 38 M. 807 (820) = 
16 M. L. T. 166 = (1914)M. W.N. 686 = 1 L. W. 520 = 
18 0. W. N. 1089 = 20C.L. J. 253 = 12 A. L. J. 1166 = 
16 Bom. L. R. 626 = 24 I. C. 290 = 27 M. L. J. 30. 
~Ss. 9 and 10 — A/i nors — Guardianshi p of — pro- 
ceedings^ relating to — P'ortn proper of. 

A suit inter partes is not the form of procedure prescribed 
by the Guardians and Wards Act, 1890, for proceedings in 
^ Court touching the guardianship of infants (322). 

A Hindu father, who had purported to entrust the custody 
and education of his infant sons to the defendant, subse- 
quently purported to revoke the authority so entrusted and 
cemar.ded the restoration by the defendant of the custody 
of ms children to his own custody. Subsequently, the 
father mMiluted a suit against the defendant in the District 
Court of Chingleput for a declaration that he was entitled to 
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the guardianship and custody of his sons and that the defen- 
dant was not so entitled, and for an order on the defendant 
to hand over such sons to the plaintiff (father) or such other 
person as to the Court might seem meet. 

Held that such a suit inter partes was not the proper 
form of procedure prescribed by the Guardians and Wards 
Act, 1890 (322). {Lord Parker.) BeSANT v, NaKA- 
YANIAH. (1914) 41 1. A. 314 = 38 M. 807(820) = 

16 M. L. T. 166 = (1914) M. W. N. 686=1 L. W. 620 = 
18 C. W. N. 1089 = 20 C. L. J. 263 = 12 A. L. J. 1166 = 
16 Bom. L.R. 626 = 24 I C. 290 = 27 M. L.J. 30. 

S. 19— Order declaring guardian under, when 
father alive— ^ alidity— Condition. 

An Older declaring a guardian cannot, by reason of S. 19 
of the Guardians and Wards Act, 1890, be made during the 
lifetime of the father of the infant unless in the opinion of 
the Court he is unfit to be his guardian (324). {Lord 
Parker.) BESANT z/. NaKAYANIAH. 

^ ™ I* A. 314 = 38 M. 807 (822) = 

165 = 1L. W. 620- (1914) M.W.N. 586 = 

18 C. W.N. 1089 = 20 C.L J. 263 = 16 Bom. L. B. 625 = 

12 A. L.J 1155- 24 I. C. 290 = 27 M.L.J. 30. 

GUEU. 

Spiritual Minister. 

HABEAS CORPOS-WEIT OF— ISSUE OF. 

—Supreme Court- Jurisdiction of— Person resident 

jurisdiction of court. 

1 he Supreme Court of Bombay has no power or authority 
issue a writ of habeas corpus except when directed either 
to a person resident within those local limits wherein such 

court has a general jurisdiction, or to a person out of such 

local limits, who is personally subject to the civil and 
criminal jurisdiction of the Supreme Court (58). InsTiri-s 
OR THE SUPREME COURT OR JiOMBAV. 

(1820)1 Knapp. 1 = 1 Sar. 1 . 

of, to issue writ to 

gaolet or officer of native court as such 

The Supreme Court of Bombay has no power or authority 
to issue a writ of habeas corpus to the gaoler or officer of a 

native court as such officer, the Supreme Court having no 

power to discharge per^ns imprisoned under the authority 
of a native Court (o8). JUSTICES OR THE SUPREME 
COURT OR Bombay. . (1829) 1 Knapp. l = i Sar 1. 

HAKIKAT CHOWHXTDDIBTJNDI PAPEES. 

—Nature of— Evidentiary value of— Dispute with 

Government. BOUNDARY— EVIDENCe-HaKIKAT 

Chowhuddibandi Papers— Nature ok. 

(1917) 43 I, C. 361 (366). 

H.EIR AT LAW. 

— (I) Deceased ; (2) Evidence act s ij5 

Cases under-^Heir-at-law ; and (3) Execui'or 

HEREDITARY OFFICE. 

—See Office— Hereditary office. 

HEREDITARY PROPERTY. 

See Pkoperty— Hereditary Property. 

HIGH COURT. 

Amalgamation in, of Supreme and East India 
Company’s courts. ^^dia 

Bench hearing case— Consultation with iimnr 

NOT member of Bench judge 

Certiorari-Writ OF— Grant of, 

Contempt of Court, ■ 


.1 


• 
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HIGH COTJET— (ro-/A<’.) 

CONTEMFl- OK COURT AS TO. 

DECISION OF— Subordinate courts. 

DIFFERENCE OF OPINION IN SAME COURT— FULL 

Bench— Reference to. 

INSOLVENCY COURT — ORDER OF, AGAINST INSOL- 
VENT-JUDGMENT ENTERED UP IN HIGH COURT 
IN PURSUANCE OF. 

JURISDICTION OF. 

LAW AND Equity. 

Original Side— JURISDICTION in. 

Original Side Appeal— Difference of opinion 

EQUAL BETWEEN JUDGES HEARING. 

Puisne Judge— Acting puisne Judge— Appoint- 
ment OF— Validity. 

Superior Court of Record. 

Transfer of suit under Charter Act— Re- 
moval OF SUIT under Letters Patent. 
Transfer to file of, of sun* in District c:ourt. 

Amalgamation in, of Supreme and East India 

Company’s Courts. 

Effect of. 

The general scheme of the amalgamation of the two 
systems of Judicature {viz.^ the Courts of the East India 
Company known as the Mofussil Courts, and the Courts 
established in the Presidency towns and elsewhere by 
Royal Charter), and the establishment of the High Courts 
by Letters Patent under the powers given by the 24th and 
25th Viet., c. 104, and the 28th VicL, c. 15; was to con- 
stitute one general court, of which the Judges sitting in 
various divisional courts were to exercise the functions ^th 
of the Supreme Court and the appellate Mofussil Courts 
(the Sudder Dewanny Adawlut and the Sudder Nizamut 
Adawlut) all of which were abolished (486). {Sir James 
IV. Colviic.') KRISTO KINKUR ROY v. RAJAH BURRODA- 

CAUNT ROY. (1872) 14 M. I. A. 466=17 W. B. 292 — 

10 B.L. K. 101 = 2 Suth. 564. 

Bencli hearing case— Consultation with Judge not 

member of Bench. 

— propriety of. 

In the case of Boidyanth Sett v. Dur^^a Churn Basik. 
High Court of Bengal, original jurisdiction, Mr. Justice 
Morgan decided a point of Hindu Law. after consulting 
Mr. Justice Shumbhoonath Pandit, a learned Hindu lawyer. 

Their Lordships referred to the case without expressing 
any disapproval of the course adopted by Mr. Justice 
Morgan (126-7). {Sir Barnes Peacock.) AUMIRTOLALL 

Bose ta Rajoneekant Muter. (1876) 2 I. A. 113 = 
16 B. L. R. 10 = 23 W. B. 214 = 3 Sar. 430 = 3 Suth. 94. 

Judges who have heard the arguments and who are 

responsible for the decision in a case can hardly with pro- 
priety rest it on the authority of one who has not heard the 
arguments and is not responsible for the decision though he 
may also be a Judge of the High Court. {Sir Ptekard 
Couch.) HarriSvS V. Brown. (1901) 28 LA. 169 (166) = 
28 C. 621 (635-6) = 6 0. W. N. 729 = 3 Bom. L. B. 808 = 

8 Sar. 92. 

In L L. R. 5 M. 291 the Judges say they had 

“consulted their learned colleague, Muthusami Ayyar, J 
and acknowledged their obligations to him for his assistance. 
Their Lordships cannot help remarking that it is an 
undesirable course, which has not been approved of by this 
Board, to introduce the opinion of another judge not a 
party to the judgment for the purpose of enforcing the con- 
clusion arrived at. The recorded opinion of Muthusa my 
Alyar, J would have been of great value had he been as.soci- 
ated in the decision (227). {Mr. Ameer Ali.) BuDDHA 
Singh v. Laltu Singh. (1916 ) 42 I. A. 208 = 

37 A. 604 (623) = 20 C. W. N. 1 = 22 O. L. J. 481 = 


mou cov^T—{coutd.) 

Bench hearing case— Consultatien with Judge not 
member of Bench-— (Coutd.) 


13 A. L. J. 1007= 17 Bom. Ii. B. 1022 = 
(1916) M, W. N. 772 = 2 L. W. 897 = 18 M. L. T. 409 = 

30 I C. 629 = 29 M. L. J. 434. 


On a question of the admissibility of a piece of evi- 
dence, a Full Bench decision of the same Court was cited 
before the trial Judge. Before admitting the evidence, the 
trial Judge consulted another learned Judge of the same 
court who had been a party to the Full Bench decision. 
Their Lordships adverted to this circumstance without 
making any remarks against the propriety of such a course 
(1000), {Lord Sumner f) IBRAHIM EMPEROR. 

(1914) 1 L. W. 989=18 C. W. N. 706 = 231. C. 678 = 
15 Cr. L. J. 326 = (1914) A. C. 699 = 4 Cr. L. B. 225= 

3 Oon. Ii. B. 187. 


Certiorari— Writ of— Grant of. 

Jurisdiction. See CERTIORARI— WRIT OF— GRANT 

OF- High Courts. (1919) 46 1. A. 176 = 

43 M. 146(169). 

Contempt of Court. 

C'ommitment for — Jurisdiction as to — Privy Council 

appeal from order of. Arc CONTEMPT OF COURT. 

(1883) 10 I. A. 171 = 10 C. 109. 
Contempt of Court as to. 

See CONTEMP'r OF COURT- 

Decision of— Subordinate Courts. 


Binding character on. 

A court which is subordinate to a High Court is bound 
to follow the decision in law of a Bench of that Court unless 
the deci.sion of the Bench has been overruled by a decision 
of a Full Bench of that Court or unless it has been overruled 
expressly or impliedly on an appeal to His Majesty in 
Council, or unless the law has been altered by a subsequent 
Act of the legislature (160). {Sir John Edge.) PUITU 

Lal V. Parbati Kunwar. (1916) 42 I A. 166 = 

37 A. 369 (366) = 13 A. L. J. 721 = 19 C. W. N. 841 = 
22 C. L. J. 190 = 17 Bom. L. B. 549 = 18 M. L. T. 61 = 
2L.W. 881 =(1916) M. W. N. 514 = 29 I. C. 617 = 

29 M. L. J. 63. 


Difference of opinion in same court Full Bench - 

Reference to. 

Necessi ty. 

It is usual in cases where a difference of opinion arises 
in the same court to refer the point to a Full Bench, and the 
law provides for such contingencies (227)^ {Mr. Ameer 

Aii.) Buddha Singh v. laltu Singh. 

(1916) 42 I. A. 208 = 37 A 604(622 3) = 
20 C. W. N. 1 = 22 C. L. J. 481=13 A. L. J. 1007 = 
17 Bom. I*. R. 1022 =(1916) M. W. N. 772 = 
2L. W. 897 = 18 M. L, T. 409=30 I. O 629 = 

29 M. L. J. 434. 

In the ordinary course, on a cliffeience of opinion 

arising between two Division Benches of the same court, 
the case should be referred to a Full Bench (300). {Lord 
Parker.) HAMIRA BIBI v. ZUBAIDA BiBI. 

(1916) 43 1. A. 294 = 38 A. 681 (688) = 
14 A. L. J. 1066 = 20 M, L. T. 606 = 
(1916) 2 M. W. N. 661=4 L. W. 602 = 21 C. W. N.l = 
1 Pat. L. W. 57 = 18 Bom. I». R. 999 = 26 0. L. J. 617 = 

36 1. C. 87 = 31 M. Ir J. 799. 

When a Bench of the High Court does not agree 

with a previous decision of a Bench of that Court, the con- 
stitutional principle to be followed is to refer the question 
to a Full Bench to deckle what, so far as that High Court 
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HIGH COUET— 

Difference of opinion in same court— Full Bench— 
Beference to — {Contd.) 

is concerned, would be a binding decision on all the 
Benches of that court (l7l). {^Sir John Edge.') BINDESH- 
WARi Prasad Singh v. Maharaja Kesho Prasad 
Singh. (1926) 63 I. A. 164 = 6 Pat. 634 = 

7 Pat. L. T. 563 = 31 C. W. N. 74 = 44 C. L. J. 86 = 

A. I. E. 1926 P. C. 79 = 93 I C. 1026 

61 M. L. J. 587. 

Insolvency Court — Order of, against insolvent- 
judgment entered up in High Court in pursuance of. 

Jurisdiction in which it is entered up — Execution of 

judgment— Limitation. Sec INSOLVENCY— HIGH COURT 

—Insolvency court— Order ok ei'C. 

(1889) 16 I.A. 156 (162) = 13 B. 620 (533). 


Jurisdiction of. 

District Court — Suit in — Transfer of, to file of High 

Court— Jurisdiction in. See LETTERS PATENT (MADRAS), 
S, 13— District COURT, etc. 

(1914) 41 1. A. 314 (322) = 38 M. 807 (820). 

Division of — Threefold or fourfold. 

Ss. 11 to 18 of the Royal Charter which regulates the 
Bombay High Court, are a group of clauses headed “ Civil 
Juri.sdiction of the High Coui't.” Ss. 11 and 12 describe 
the local limits of the ordinary original civil jurisdiction, 
which is said to extend to all kinds of suits within those 
limits except small cause suits. S. 13 gives to the High 
Court power to remove and to try as a ('ourt of extraordi- 
nary original jurisdiction any suit falling within the juris- 
diction of any Court subject to its superintendence, when it 
shall think proper, either on agreement ot the parties, or for 
the purposes of justice. Ss. 15 and 10 confer appellate juris- 
diction. S. 17 confers authority over infants, idiots, and 
lunatics. S. 18 ordains that the Court for relief of insol- 
vent debtors shall be held before one of the Judges of the 
High Court, and that the High Court and any such Judge 
shall have such powers as are constituted by the law.s relat- 
ing to insolvent debtors in India. 

It was argued that the passages of the Charter which have 
just l)een epitomized divide the jurisdiction into four classes, 
ordinary original, extraordinary original, appellate, and those 
special matters which are the subject of special and separate 
provisions. But their Ix)rdships are of opinion that the ex- 
pression “ordinary jurisdiction” embraces all such as is exer- 
cised in the ordinary course of law and without any special 
step being necessary to assume it ; and that it is opposed to 
extraordinary jurisdiction which the Court may assume at 
its discretion upon special occasions and by special orders. 
They are confirmed in this view by observing that in the 
next group of clauses, which indicate the law to be applied 
by the Court to the various classes of cases, there is not a 
fourfold division of jurisdiction, but a threefold one, into 
ordinary, extraordinary, and appellate (162). (ford Hob- 
house.') Navivahoo V. Turner. 

(1889) 161. A. 156 = 13 B. 620 (633) =6 Sar. 400. 

Ordinary jurisdiction — Meaning of. See High 

COURT— Jurisdiction of— Division ok. 

(1889) 16 I. A. 166 (162) = 13 B. 620 (633). 

Ordinary jurisdiction — Extraordinary jurisdiction 

^Meaning. 

The expression “ ordinary jurisdiction embraces all such 
as is exercised in the ordinary course of law and without any 
special step being necessary to assume it ; and it is opposed 
to extraordinary jurisdiction which the Court may assume at 
its discretion upon special occasions and by special orders 
(162). (^Lord Hobhousef) NavivaHOO v, TURNER. 

(1889) 16 1. A. 166 = 13 B. 620 (633) =6 Sar. 400. 


HIGH COUET— (C>///(/.) 

Jurisdiction of — {Could. ') 

Original jurisdiction — Meaning of, in cl. 39 of 

Letters Patent (^Bombay). 

The words “original jurisdiction” in cL 39 of the Letters 
Patent of the High Court of Bombay, are only used in con- 
tradistinction to the words “ made on appeal ” mentioned 
earlier in the clause. {Lord Atkinson.') 'J'.ATA IRON AND 

Steel Co. v. Chief Revenue Authority. Bombay. 

(1923) 50 I.A. 212 (218) = 47 B. 724 (732) = 
26 Bom. L. E. 908 = A. I, E. 1923 P. C. 148 = 
21 A. L. J. 675= 18 L. W. 372 =(1923) M. W. N. 603 = 

33 M. L. T. 301- 9 O. & A. L. E. 783 = 
28 C. W. N. 307 = 39 C. L. J. 16 = 74 I. C. 469 = 

45 M. Ii. J. 296. 

Original and appellate jurisdictions — Distinction — 

Laiv applicable to the two jurisdictions — Distinction. 

By the amalgamation of ’he two systems of Judicature, 
and the establishment of the High Courts by Letters Patent 
under the powers given by the 24th and 25th Viet., c. 104, 
and the 28th Viet., c. 15, the powers and jurisdiction of the 
Supreme Court with some slight modification of the latter, 
were transferred to the High Court, to be exercised by it as 
a Court of original jurisdiction ; and the powers and juris- 
diction of the appellate Mofussil Courts were transferred to 
it, to be exercised by it as an appellate Court. But the law 
to be administered by it as a Court of original jurisdiction 
was substantially that previously administered by the Sup- 
reme Court ; whilst that to be administered by it on appeal 
from the Mofussil Courts was necessarily that of those 
Courts. The (!ode of Procedure of 1859 was indeed made 
the procedure of the t'ourt in its original as well as in its 
appcJlate jurisdiction, and superseded tlie procedure which 
had previously obtained in the Supreme Court. But that 
Code did not tf)uch the subject of limitation, which conti- 
nued to be regulated by Act XIV ()f 1 859 (486 7). (.SV> 
James CoHile.) KkISTO KINKUK Rov re KaJAH 
Hurrodacaunt Rov. (1872)14 M. I. A. 465 = 

17 W. E. 292 = 10 B. L. R. 101 = 2 Suth. 564. 

Original side — Jurisdiction in. See HIGH COURT — 

Original side. 

Removal of place or territory from — Legislation as 

regards -Power of Indian Legislature as to. See INDIAN 
LEGISLATURE— High Court. 

(1878) 5 I. A. 178 (192) =4 C. 172 (179). 

• Testamentary jurisdiction — Nature of — English law 

— Applicability of. 

Even in the case of the High Courts, the successors of the 
Supreme Courts (which alone possessed ecclesiastical juris- 
diction), the testamentary jurisdiction which the charters 
purport to confer upon them is not given as a branch of 
ecclesiastical jurisdiction, and is not made dependent upon 
the law administered by English Courts (258). {Sir 
Arthur Wilson.') MIRZA KURKATULAIN BaHADUR v. 

Peara Saheb. (1906) 32 I.A. 244 = 

33 C. 116 (129-30) - 1 C. L. J. 594 = 9 C. W. N. 938 = 

2 A. L. J. 768 = 7 Bom. L. E. 876 = 8 Sar. 839 = 

15 M. Ii. J. 336. 

Law and Equity. 

Ptnoers of Courts of both. 

The High Court have the powers both of a Court of 
Equity and a Court of Law (233). {Lord Justice Mellish.) 
MILLER V- B.aRLOW. (1871) 14 M. I.A. 209 = 

2 Bar. 727 = L. E. 3 P. C. 733 = 

8 Moo. P. C.(N. S.) 127. 
Original Side— Jurisdiction in. 

Administration suit — Jurisdiction to entertain^ Exe- 
cutor principal within jurisdiction — Lease of land by execu 
tors outside jurisdiction — Decree of Mofussil Court — Settni 
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HIGH COURT— 

Original Side — Jurisdiction in— 

aside of both on ground of fraud — Suit also praying for. 

Set' administration — Suit for — high Court- 

Original SiDF. 

(1905) 32 I. A. 193 (201) = 33 C. 180 (191-2). 

■ -Admiralty — Collision in Bay of Bengal— Suit in res- 

pect of — Jurisdiction in. See ADMIRALTY — HIGH COURT 

—Jurisdiction of. 

(1881) 8 L A. 159 (163) = 7 C. 547 (661-2). 
Original Side Appeal— Difference of opinion equal 

between judges bearing. 

Procedure on. See C.P.C. OF 1908, S. 98 — ORIGI- 
NAL SIDE Appeal. ('1921) 48 I A. 181 (184-6) = 

45 B. 718(722 3). 

(2) LEiTERS Patent (Calcutta), S. 36— Ori- 
ginal Side Appeal. (1871) 14 M.I A. 209 (221). 
Puisne Judge — Acting puisne judge — Appointment 

of — Validity, 

-Appointment made not immediately upon^ or within 

reasonable time after ^ occurrence of vacancy. 

Under the High Courts Act, the local Government has 
power to appoint an acting Judge upon the happening of a 
vacancy among the puisne judges of the court. No limit of 
time is mentioned within which the appointment should he 
made. That is left to the discretion of the local Govern- 
ment. Heldy that the appointment of an acting puisne 
judge was not invalid merely because it was not made im- 
mediately upon, or within a reasonable time after, the occur- 
rence of the vacancy (76-7). (Lord Hobhousef) RAO 
Balwant Singh v. Rani Kishore. (1898) 26 LA. 54 = 
20 A. 267 (293-4) = 2 C. W. N. 273 = 7 Sar. 279. 
Superior Court of Record. 

Sec Contempt of Court — High Court. 

(1883) 10 I. A. 171 (179) = 10 C. 109(131 2). 
Transfer of suit under Charter Act — Removal of 

suit under Letters Patent. 

Powers of — Conditions of exercise of — Distinction 

See Lett'ers Patent (Bombay), S. 13. 

(1905) 33 I. A. 38 = 30 B. 246. 
Transfer to file of, of suit in District Court. 

Jurisdiction in. See LETTERS PATENT (MADRAS), 

S. 13— District Court suit. etc. 

(1914) 41 LA. 314 (322) = 38 M. 807 (820). 
HIGHWAY. 

Acts done on — Civil action and indictment in regard 

to — English law distinction betiveen — Inapplicability in 
I ndia of. 

The distinction between indictment and civil action in 
regard to what is done on a highway is a distinction peculiar 
to English law and ought not to 1x2 applied in India (67). 
(Lord Dunedin.') MANZUR HaSAN v. MUHAMMAD 

Zaman. (1924) 621. A. 61 = 47 A. 161 = 

23 A. L. J. 179 = 6 L. R. P. C. 34 = 27 Bom. L. R. 170 = 
21 L. W. 239 = 6 P. L. T. 116 = 29 C. W. N. 486 = 

2 O. W. N. 63 = 3 P. L. R. 300 = 
A. I. R. 1926 P. C. 36 = 86 1. C. 236 = 48 M. L. J. 23. 
Dedication to public of — Animus dedicandi — neces- 
sity — User by public merely evidence. 

In order to constitute a valid dedication to the public of a 
highway by the owner of the soil, there must be an intention 
to dedicate — there must be an animus dedicandi^ of which 
the user by the public is evidence, and no more (31). (Lord 

Shaw.) Muhammad Rustam Ali Khan v. Municipal 
Committee of Karnal City. (1919) 47 1. A. 26 = 

1 L, 117 = 18 A. L.J. 466=11 L. W. 679 = 
22 Bom. L. E. 663 = 13 P. L. R. 1920 = 28 M. L. T. 1 = 
26 C. W N. 122 = 32 C. L.J. 471=66 L C. 1 = 

38 M. L. J. 466. 

-—Dedication of., to section of public — Dedication to 

public for limited purposes — Validity of— Distinction, 


HIGHWAY— (CWr/.) 

A person in dedicating land to public use may, of course, 
place such limits as he wishes upon the dedication, if he 
makes those limits clear and definite. That is to say, he 
may announce to the public that a certain road is dedicated 
to it as access, say, to a particular building or for a parti- 
cular purpose. But there can be no such thing in law as a 
pulilic right of w'ay, constituted by dedication to only a sec- 
tion of the public. As Baron Parke said ; There may be 
a dedication to the public for a limited purpose, as for a 
footway, horse-way, or drift-w’ay ; but there cannot be a 
dedication to a limited part of the public” (31). (Lord 
Shawf) Muhammad Rustam Ali Khan v. Municipal 
corporation of Karnal City. (1919)47 1. A. 26 = 

1 Lab. 117= 18 A. L. J.466=11L.W. 679 = 
22 Bom. L. R. 663 = 13 P. L. R. 1920=28 M. L. T. 1 = 
26 C. W. N. 122 = 32 C. L. J. 471 = 66 I. C. 1 = 

38 M. L. J. 456. 

Intention to dedicatcy to public — Evidence — Interrup* 

tion by owner — Single act of — Enjoyment by public — Many 
acts of — Relative values of. 

On a question of intention of the owner of a soil to dedi- 
cate a highway to the public, a single act of interruption by 
the owner is of much more weight than many acts of enjoy- 
ment by the public (31). (Lord Shawf) MUHAMMAD 
RUSTAM ALI Khan v. Municipal Committee of 
Karnal City. (1919) 47 I. A. 26 = 1 L. 117 = 

18 A. L. J. 466 = 11 L. W. 579 = 22 Bom. L. B. 663 = 
13 P. L. R. 1920 = 28 M. L. T. 1 = 26 C. W. N. 122 = 

32 C. L. J. 471=661. C. 1 = 38 M. L. J, 466. 

Private property-Road throughy if a public highwayy 

though not expressly dedicated to public-— I ntention to dedi- 
cate to public generally — Right of passage to jHsitors to 01 
traders with tenants whose shops abut on road — Evidence 
shoivi ng — Di sti ncti 01* . 

In determining whether a road through private properly 
is a public highway, although not expressly dedicated to the 
public, it is imixjrtant to distinguish between evidence show- 
ing an intention to dedicate to the piil)lic generally and 
evidence showing that visitors to or traders with tenants 
whose shops abut oi: the road have, by permission, a right 
of passage. 

Held, that the evidence in the case was of the latter 
description only, and that the road in question was not a 
“public street” within the meaning of S. 3, Sub-6. 13 of 
the Punjab Municipal Act (III of 1911) (30-1). (Lord 

Shaiv.) Muhammad Rustam Ali Khan v, municipal 
Committee of Karnal City. (1919) 47 I A. 26 = 

1 Lab. 117 = 18 A. L. J. 466=11 L. W. 679 = 
22 Bern. L. R. 563= 13 P. L. R. 1920 = 28 M. L. T. 1 = 
25 C. W. N. 122 = 320. L.J. 471 = 66 I. C. 1 = 

38 M Ji J. 466. 

Religious processions through' — Carrying on of—“ 

Obstruction to — Suit for — Maintainability — Special 
damage — Proof of — Necessity. 

A civil suit lies against persons who would prevent a 
religious procession from being conducted along a highway 
with its appropriate observances. To sustain such a suit it 
is not necessary to prove special damage other than the 
obstruction of the procession (66, 68), (Lord Dunedin.) 

Manzur Hasan v. Muhammad Zaman. 

( 1924) 62 1. A. 61 = 47 A. 1 61 = 23 A. L. J. 179 = 

6 L. B. P. C. 34 = 27 Bom. L. R. 170 = 21 L- W. 239- 
6 P. L. T 116 = 29 0. W. N. 486 = 2 0. W. N. £3 = 

3 P. L. B. 300= A. L E. 1926 P. 0. 36= 86 LO. 236 = 

48 M. L. J. 23. 

Religious processions through— Carrying on of— 

Right of. , , 

There is a right to conduct a religious prrx:ession with its 

appropriate observances along a highway. Persons of what 
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ever sect are entitled to conduct religious processions though 
public streets so that they do not interfere with the ordinary 
use of such streets by the public and subject 10 such direc- 
tions as the magistrates may lawfully give to prevent 
obstructions of the thoroughfare or breaches of the public 
peace (65 6). {^Lord Dunedin^ MaNZUR HaSAN v. 
Muhammad Zaman. (1924) 52 LA. 61 = 47 A. 161 = 
23 A. L. J. 179 = 6 L. K. P.C. 34 = 27 Bom. L. R. 170 = 
21 L. W. 239 =6 P. L. T. 116 = 29 O. W. N. 486 = 
2 0. W. N. 63 = 3 P. L. R. 300 = A.LB. 1926 P.C. 36 = 

86 I. C. 236 = 48 M. L. J. 23, 

. .. igtK ns processions through — Carrying on of^ 

Righto f — Declaration of^ subject to Magistrate's directions 
— Propriety and object of reservation. 

While granting a declaration to the Shiahs of a certain 
place of their right to go in procession in the month of 
Mohanam and use Matam without obstruction by the 
Sunnis of that place, their Lordships added that the declara- 
tion was to ha subject “to the Magistrates’ directions and 
the rights of the public”. 

Though every different sect or religion when places of 
worship or upon the routes where the processions of those 
with whom they do not agree pass w'ould not be entitletl to 
insist upon the functions of the procession ceasing as il 
passed tlieni, the Magistrates must still l>e able to make any 
arrangements they choose having regard to special circum- 
stances. That order would be an order passed in respect of 
special circumsiuuces, not a general pronouncement as to 
lights (68). {Lord Dunedin.) MANZUK HaSAN 

Muhammad Zaman. (1924)52 I. A. 61 = 47 A. 151 = 
23 A. L. J. 179 6 L. R. P. C. 34 - 27 Bom. L.R. 170 
21 L. W. 239 = 6 P. L. T. 115 = 29 C. W. N. 486 = 
2 O. W. N. 53 = 3 P.LR. 300 A.I.R. 1925 P. C. 36 = 

86 I. C. 236 = 48 M. L. J. 23. 

Religious processions through — Carrying on of — 

Right of all members of public as to. 

The village of Tiruvendipuram contained an ancient 
Vaishnava temple dedicated to Devanayaka Swami. An- 
nexed to it was the shrine of a saint Vedanta Desika, 
who was held in great veneration by the Vadagalais. The 
Tengalais, on the other hand, worshipped a saint said to 
l^elong to more modem times and called Manavala Maha- 
muni. The Vadagalai inhabitants of the village sued for a 
declaration of their right to prohibit public worship in the 
village of the idol of the Tengalais and processions in its 
honour, and for an injunction. 

The plainliHs based their claim to relief on the allegation 
that the Vadagalais were originally the ow’ners of all the 
lands in the village, and only allowed houses to be built and 
streets formed subject to the reservation that no worship or 
procession of a Tengalai idol should be permitted there. 
They contended that, even if strict proof of that allegation 
were wanting, a conditional or limited dedication of the 
streets to the public should be permitted, and that at any 
rate they had acquired, by immemorial usage and custom, 
the right to prevent the worship and processions of any 
alien deity in their streets. 

There was no trace of any evidence tending to show that 
the site of the village was at any time the private property 
of the Vadagalais. The village was an ordinary ryotwari 
village. The streets were public streets vested at the date of 
suit under the Madras Act V of 1884 in the local board. 

Heldy that the suit had been rightly dismissed by the 
Courts below. 

All members of the public have equal rights in the public 
streets. {Lord Macnaghten.) SaDAGOPA CHARIAK v. 

Kama Rao. (1907) 34 I. A. 93 (100 1) = 

30 M. 185 (190) = 4 A. L. J. 333 = 11 C. W. N. 685 = 

5 0. Ij. J. 665 = 9 Bom. L. E. 663 = 2 M. L. T. 204 = 

17 M. L. J. 240, 


HINDU. 

BURMA— Migration to and settlement in, and 

INTER MARRIAGE WITH BURMANS THERE. 

Caste of. 

Concubine — Keeping of — Communication with 
particulars of fact of, to stranger Maho- 
medan. 

Conversion to Brahmo Samaj. 

Convert to Christianity. 

Convert to Mahomedanism. 

Conveyance of. 

Deed by— Words in— Meaning of, 

Englishman— Illegitimate child ok, by Hindu 
woman. 

Kshatriya’s son by Mahomedan mis'i're.ss if a. 
Meaning of. 

Orthodox PRAtniCEs — lapse from— Effecti’ of. 
Religion— Change of— Inheritance or suit- 
right of. 

Sikh if a. 

Te.st of being a. 

Bunn a— Migration to and settlement in, and 
inter marriage with Bunnans there. 

— — F.ffect of. 

If a twice-born Hindu migrales across the sea to Burma 
and marries a Burmese woman, that in itself may not 
necessarily deprive liim of his Hindu status in the eye of 
the law. But if lie has descendants who have been Ix^rn and 
have always li\e<l in Burma, and who have intermarried 
with its people, then, even though they may forma com- 
munity of their own wliich inherits many traces of Hindu 
usage, if the usages and religion are of a character very 
divergent from Hinduism, the community cannot be regard- 
ed as Hindu (564). {Viscount Ifaldane.) Ma VaIT::'. 
Maung Chit M aung. (1921 ) 48 I. A. 553 = 

1 Bur. L. J. 15 = 30 M.L.T. 126 = 4 U.P.L R (P.C.) 45 = 
A.I.R. 1922 P. C, 197 = 66 I C. 609=42 M. L. J. 193. 

Caste of. 

See Hindu Law — Castf. 

Concubine— Keeping of— Communication with 
particulars of fact of, to stranger Mahomedan. 

Improbability of. See EVIDENCE — HINDU— CON- 
CUBINE KEFF BY. (1871) 14 M. I, A. 346(364 6). 

Conversion to Brahmo Samaj. 

Effect of. See SiKH — BRAHMO SaMAJ. 

(1903) 30 I. A. 249 (266-7) = 31 C. 11(33), 

Convert to Christianity. 

Hindu law if applicable to~~Effect of conversion . 

A member of a Hindoo family who has become a convert 
to Christianity becomes at once severed from the family, 
and regarded by them as an out cast. The tie which bound 
the family together is, so far as he is concerned, not only 
loosened, but dissolved. The obligations consequent upon 
and connected with the tie must be dissolved with it. Upon 
the conversion of a Hindoo to Christianity the Hindu law 
ceases to have any continuing obligatory force upon the 
convert. He may renounce the old law by which he was 
bound, as he has renounced his old religion, or, if he thinks 
fit, he may abide by the old law, notwithstanding he has 
renounced the old religion (237-8). {Lord Kingsdenvn) 
ABRAHAM v . ABRAHAM. (1863) 9 M. I. A. 196 = 

1 W. R. f P. C.) 1 = 1 Suth. 601 = 2 Sar. 10. 

Property of — Rights troer — Law determining. 

As regards the law which determines the rights over the 
property of a Hindu l>ecoming a convert to Christianity 
the lex loci Act clearly does not apply, the parties having 
ceased to be Hindu in religion. The case fa||s to b? decj 
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HINDU— 

Convert to Christianity — {Contd^ 

ed according to the Regulation which prescribes that the 
decision shall be according to equity and good conscience. 
The course which appears to have been puisued in India in 
these cases of referring the decision to the usages of the 
class to which the convert may attach himself, and of the 
family to which he may have belonged, has been most con- 
sonant both to equity and good conscience. The profession 
of Christianity releases the convert from the trammels of 
the Hindu law, but it does not of necessity involve any 
change of the rights or relations of the convert in matters 
with which Christianity has no concern, such as his rights 
and interests in, and his powers over, property. The con- 
vert, though not bound as to such matters, either by the 
Hindu law or by any other positive law, may by his course 
of conduct after his conversion have shown by what law he 
intended to be governed as to these matters. He may have 
done so either by attaching himself to a class which as to 
these matters has adopted and acted upon some particular 
law, or by having himself observed some family usage or 
custom ; and nothing can surely be more just than that the 
rights and interests in his property, and his powers over it, 
should be governed by the law which he has adopted, or the 
rules which he has observed (239-40). {Lord Ki?igid(rivu.) 
Abraham 7-. Abraham. (1863) 9 M. I. A. 195^ 

1 W. R. (P. C.) 1 = 1 Suth. 501 - 2 Sar. 10. 

Selfuicquisitioua of — Owfiers/iip of. 

If a Hindu in an undivided family may keep his own 
sole acquisitions separate, as he undoubtedly may, a fortiori 
a Christian may clo the same (243). {Lord K i h ^ sd invti 
Abraham v. Abraham. (1863) 9 M. I. A. 196 = 

1 W. R. (P. C.) 1 = 1 Suth. 501 = 2 Sar 10. 

Self-acqitisitiojn of — Use and etijoyment of — 

Rules goifcrning — Ancestors of coiivcrt — Rules I'olnntarily 
imposed on themselves by — Applicability of. 

In regard to the use and enjoyment of properly acquired 
by a convert to Christianity, it is plain that no rule as to 
such use and enjoyment, which the ancestors may voluntarily 
have imposed on themselves, could be of compulsory obliga- 
tion on a descendant of theirs acquiring his own wealth 
(243). {Lord ICingsdmvn,) ARRAHAM ?/. AbraHAM. 

(1863) 9 M. I. A. 195-1 W. R.(P. O.) 1 = 

1 Suth. 501 =2 Sar. 10 

Convert to Mahomedanism. 

1 nheriiance — Hindu law of — Election to retain — 

Proof of — Mode of. 

In their essential characteristics, custom and an election by 
a convert to abide by the law of the old status differ funda- 
mentally as sources of law, still, making every assumption 
in its favour, in the circumstances of this case and on the 
record as it stands there is no mode of proving this alleged 
election except by way of inference from actings and con- 
duct that would establish a custom (123-4). {Sir Eiwrence 
Jenkins.) MUHAMMAD IBRAHIM ROWTHER v. Shaikh 

Ibrahim rowther. (1922) 49 I. A. 119 = 

45 M. 308 (314) = 30M. L. T. 85 = 15 L. W. 354 = 
26 C. W. N. 793 = (1922) M.W.N. 470 = 
36 C, L. J. 64 = 24 Bom. L. R. 944 = 
A. I. R. 1922 P. C. 69 = 671. C. 115 = 43 M. L. J. 69. 

Joint family estate — Share in — Right to — Effect on. 

The renunciation by a member of a joint Hindu family 
of the Hindu religion involves, under the Hindu law, the 
forfeiture of civil rights to the extent of depriving the 
convert of his share in the joint estate (98). {Air. Ameer 

Alt .) Khunni Lal V . Gobind Krishna Narain. 
(1911) 38 1. A. 87 = 33 A. 356 (363) = 16 C. W. N. 546 = 

8 A. L. J. 652 = 13 Bom. L. R. 427 = 13 C. L. J. 675 = 
10 M. Ji. T. 25 = (1911) 1 M. W. N. 432=10 I. C. 477 = 

31 M. L. J. 64$. 


HINDU — {Contdf) 

Convert to Mahomedanism— 

■ Joint family estate — Share in — Right to — Effect on 

—Regulation VI T of 1832,6*. ^-Act XXI of 1850— 
Effect of. 

The intention in both enactments (Regulation VII of 
1832, S. 9, and Act XXI of 1850) is perfectly clear ; by 
declaring that the Hindu or Mahomedan law shall not be 
permitted to deprive any party not belonging to either of 
those persuasions of a right to property, or that any law or 
usage which inflicts forfeiture of rights or property by rea- 
son of any person renouncing his or her religion, shall not 
be enforced, the legislature virtually set aside the provisions 
of the Hindu law which penalises renunciation of religion 
or exclusion from caste (101). 

Where a Hindu, who with his son formed a joint Hindu 
family and was entitled in joint tenancy to a moiety of the 
family properties, abandoned Hinduism and adopted the 
Mahomedan faith in 1845, held that the effect of the legis- 
lation of 1832 and 1850 was that on the father’s abandon- 
ment of Hinduism the son did not acquire any enforceable 
! right to his father’s share in the joint family property which 
he could either assert himself or transmit to his heirs for en- 
forcement in a British Court of Justice flOl ). {Mr. Ameer 

Ali.) Khunni Lal v. Gobind Krlshna Narain. 

(1911) 381. A. 87 = 33 A, 366 (366-6) = 
16 C. W. N- 546=8 A. L. J. 662 = 13 Bom. L. R, 427 = 

13 C. L. J. 676 = 10 M.L.T. 26 = 10 I. C. 477 = 
(1911) 1 M. W. N. 432 = 21 M. L. J. 646. 

• Mahomedan descendants of — Sue cess i ou am ong — 

Law gen^erning— <'. Abraham — Decision in— 

Sci pc and effect of. 

The case has hitherto been treated on the assumption that 
this family, though converted to Mahomedanism, is to Ije 
taken as still conforming to the Hindu laws and usuges ; 
and that, consequently, the questions of title raised in this 
c-iuse are to be governed by Hindu law. Their Lordships, 
however, are far from admitting the correctness of that as- 
sumption This case is distinguishable from that of Abra^ 
ham V, Abraham. There the parties were native Christians, 
not having, as such, any law of inheritance defined by 
statute ; and in the absence of one, this committee applied 
the law by which, as the evidence proved, the particular 
family intended to be governed. But the written law of 
India has prescribed broadly that in questions of succession 
and inheritance the Hindu law is to be applied to Hindus 
and the Mahoniedan law to Mahomedans ; and in the judg- 
ment delivered by 1 ord Kingsdown in Abraham v. Abra- 
ham, it is said that “ this rule must be understootl to refer 
to Hindoos and Mahomedans, not by birth merely, but by 
religion also.” The two cases in Macnaghten’s “Principles of 
Hindu law,” which dealt with the case of converts from the 
Hindu to the Mahomedan faith, and rule that the heirs 
according to Hindu law will take all the property which 
the deceased had at the time of his conversion, are also 
authorities for the proposition that the devolution of his 
subsequently acquired property is to be governed by the 
Mahomedan law. Here there is nothing to show conclusively 
when or how the properly was acquired by “ the great 
ancestor.” There was no conflict, as in the cases just refer- 
red to, between Hindoos and Mahomedans touching the 
succession to him. Whatever he had is admitted to have 
passed to his descendants, of whom all, like himself, were 
Mahomedans ; and it seems to be contrary to principle that, 
as between them, the succession should be governed by any 
but Maho.nedan law (537-8). {Sir Edward V . Williams.) 
JOWALA liUKSH V. DHARUM SiNGH. 

(1866) 10 M. I, A, 611 - 3 s^. 189, 
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HINDU— 

Conveyance of. 

English equitable doctrine of feeding the estoppel — 

Inapplicability of. T. P. ACT, S. 43 — HINDU CON- 
VEYANCE. (1880) 6 C. L. R. 528. 

Deed by —Words in— Meaning of. 

English law technical meaning — Inapplicability of. 

See Deed -Construction of— Hindu— Deed bv. 

(1927) 66 I. A. 74 = 62 B. 176. 

Englishman— Illegitimate child of, by Hindu woman. 

Hindu if a. 

An Englishman had two illegitimate children by a Hindu 
married woman, who had deserted her husbantl and lived 
in adultery with the Englishman. She was originally one 
of the privileged classes. The Englishman had also three 
other illegitimate children by another native woman. 

Held that all the illegitimate sons were rightly considered, 
in the Courts in India, to be Hindus (420). {Lord Kings 
d<nvn.) Myna BOVEE V. OOTAKAM. 

(1861) 8 M. I. A. 400 = 2 W. R. 4=.2 M. H. C. R. 196- 

1 Suth. 462 = 1 Sar. 797. 

Kshatriya’s sou by Mahomedan mistress if a. 

Son brought up and himself liz'ing as 12 Hindu. 

\ Quare^ whether the son of a Kshati iya by a Mahomedan 
mistress who was brought up as a Hindu and who himself 
lived tlie life of a Hindu ever since he attained discretion 
could be regarded as a Hindu. {I.ord Atkinson.) BH AIVA 

Sher Bahadur r-. Bhaiva Ganca Bakhsh Singh. 

(1913)41 I. A. 1(14) = 36 A. 101(115-6)- 
18 C. W. N. 401 = 15 M. L T. 169 - 
(1914) M. W. N. 184 19 C. L. J. 277 = 
16 Bom. L. R. 306 17 O. C. 68 12 A. L. J. 188 - 

221. C. 293=26 M. L. J. 291. 

Meaning of. 

■■ Inheritance and succession — Enactments^ earlier 
and later ^ dealing with matters of — Af caning in — Distinc- 
tion — Mahomedan ^Meaning of, in same. 

The framers of the earlier Acts, Regulations and char- 
ters (passed to secure to the people of India the mainte- 
nance of their ancient law', amongst others in matters of 
inheritance and succession) had a less detailed acquaintance 
than we have now with the diversities of creed and of reli 
gious law existing in India. They were familiar with two 
great classes, Mahomedans and Hindus, each with its ow’n 
law bound up with its own religion. They thought no doubt 
that they were sufficiently providing for the case of securing 
to Mahomedans the Mahomedan law, and to Hindus (or 
Gentus, as they were sometimes called) the Hindu law. In 
process of time it became more and more clearly understood 
that there were more forms than one of the Mahomedan 
law, and more forms than one of the Hindu law, and the 
Courts, acting in the spirit which prompted the legislation, 
have applied tne law of each school to the i)eopIe whose 
ancestral law ic was. In the same way it came to be known 
that there were various religiou.s bodies in India which had, 
at various periods and under various circumstances, deve- 
loped out of, or split off from, the Hindu system, but whose 
members have nevertheless continued to live under Hindu 
law. Of these the Jainas and the Sikhs are conspicuous 
examples. Their cases had to be considered by the Courts, 
and in dealing with them a liberal construction was al- 
ways placed upon the enactments by which Mahomedans 
and Hindus were secured in the enjoyment of their own 
laws (253). {Sir Arthur Wilsonf) RANI BHAGWAN KUAR 
V. JOGENDRA Chandra Bose. (1903) 30 1. A 249 = 
31 C. 11 (29) = 7 C. W. N. 895= 84 P. R. 1903 = 

135 P. I,, jfc. 1903 = 15 M- L. J. 381. 


HINDU— (Cr;//^/.) 

Meaning ot—(Contd.) 

Probate and Administration Act, 

The term Hindu in the Probate and Administration Act 
is used in the same ^ense as in the Succession Act, and 
a Sikh is included under that term (256). {Sir Arthur 
Wilson.) Rani BHAGWAN KUAR V. JOGENDRA CHAN- 
DRA hose. (1903) 30I.A. 249 = 31 C. 11 (33) = 

7 0. W. N. 896 = 84 P. R. 1903 = 136 P. L. R.1903 = 

13 M. L. J. 381. 

Orthodox practices— Lapse from -Effector 

It was next objected that in matters of diet and cere- 
monial observance the testator had departed so far from 
the standard of orthodoxy binding upon him as a Hindu or 
Sikh as to exclude him from the term Hindu in the Probate 
and Succession Act. 

Their Lordships agree with the Chief Court in thinking 
that such lapses from orthodox practice could not have the 
effect of excluding from the category of Hindu in the Act 
one who was born within it, and who never became other- 
wise separated from the religious communion in which he 
was born (257). {Sir Arthur Wilscn.) RaNI LHAGWAN 
KUAR re JOGENDRA CHANDRA BOSE. 

(1903) 30 I. A. 249=31 C. 11(33) = 7 C. W. N. 896 = 
84P. R. 1903 = 136 P. L. R. 1903 = 13 M. L J. 381. 

/ ndi I'idual — Community — Distinction. 

In the case of a man who is born a Hindu, meie devia- 
tion from orthodoxy will not be sufficient to deprive him of 
Hindu status. He may continue to possess it if he becomes 
a member of the Brahmo Samaj, and he will not the less 
possess the status if he has l>een, say, a Sikh or Jain, or 
probably if he has even at times worshipped with Bud- 
dhists. In the case of a single individual considerable lati- 
tude of action is extended before he is deemed to have 
deprived himself of the religion which gave him his law by 
anything that does not amount to clear renunciation of that 
religion. In the instance of a community the question 
must always be whether there has been continuity of charac- 
ter. No doubt there may develop gradually among a set of 
people who live and worship together, variations from the 
regular practices of those who are Hindus which, though 
considerable, ought not to be taken to be such as have des- 
troyed continuity of relationship (562). 

The formation of new castes is a process which is con- 
stantly taking place. Usage has modified old principles and 
it governs in the sects which have adopted such usage. Con- 
tact with other religions may well have evolved sects which 
have discarded many characteristics of orthodox Hinduism, 
and have adopted ideas and rites which are popularly sup- 
posed to belong to other systems. Continuity may not in 
such casts have been destroyed ; but there is a limit to such 
processes. Continuity may be so broken that the new' sect 
is outside the original pale. The Hindu law' which the 
Courts administer rests on the shastras, which claim divine 
sanction and are followed by Brahmins generally. There 
may have l>een introduced usages which constitute a depar- 
ture from the principles of the shastras so great that the 
community which has adopted them must be taken to have 
lost the character of being one in which Hindu religion 
governs. In the case of a sect at a distance from Hindu 
centres, where the surroundings are Burman and Buddhist 
and the mode of life is different from that of the Hindu 
communities in India proper, popularly known as such, it is 
easier to determine it as being outside Hinduism than it is 
in the case of an isolated individual who has merely lapsed 
into unorthodox practices. It is obvious that few influences 
can l)e more potent in producing new communities of this 
separate kind than the combined operation of migration 
intermarriage and new occupations. When the.se influences 
have operated for sufficiently long a different community 
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HINDU— (C(-«rA/.) 


Orthodox practices— Lapse from— Effect of— 

with its peculiar religion and usages, may well result and be 
so outside Hinduism in the proper meaning of the word. 
To the meml:)ers of such a community the expression Hindu 
in the Indian Succession Act and the Buima T.aws Act 
would not l>e applicable (562-3). 

The application of any merely abstract principle may be 
insufficient t© solve the problem in concrete cases. A 
method which takes account of historical as well as other 
considerations must be applied, and the subject-matter must 
in each instance be looked at as a whole (563 4). (yiscount 
Haldane.') Ma YaiT v. MAUNG CHIT MaunG. 

(1921)48 I.A. 553 = 1 Bur. L. J. 15 = 30 M. L. T. 126 = 
4U. P. L.R. (P.C.)45 = A. I. R. 1922 P. C. 197 = 

66 1. C. 609 =42 M. L. J. 193. 

Religion— Change of— Inheritance or suit— 

Right of. 

Effect on. See CASTE DISABILITIES RemOVAT, 

Act OF 1850 AND also Hindu— Convert to Chris- 
tianity AND convert to MAHOMEDAN. 

(1872) Sup. I. A. 47 (56). 

Sikh if a. 

Atv Sikhs— Hindus. (1903) 30 I.A. 249 (254)= 

31 C. 11 (30 1). 

Test of being a. 

Birth or biinging up and mode of living. See HINDU 

— Kshatriva’s son, etc. (1913) 41 1. A. 1 (14) = 

36 A. 101(115 6). 

Birth only or religion also. See MADRAS ACTS — 

Administration of Estates Act III of 1862, S. J6 
(1). (1863) 9 M. I. A. 195(239). 

HINDU PAMILY— CONVERSION TO MAHOME 
DANISM OF. 

—Hindu law of inheritance — Retention of^ as special 

and customary law — Possibility of — Proof of. 

Qttcere^ whether it is competent for a family converted 
from the Hindu to the Mahomedan faith to retain for sev- 
eral generations Hindu usages and customs, and by virtue 
of that retention to set up for itself a special and customary 
law of inheritance. To control the general law, if, indeed, 
the Mahomedan law admits of such control, much stronger 
proof of special usage would be required than has been 
given in this case (538). (A’/V Edward V. fVilliams.) 

JOWALA BAKSH V. DHARUM SINGH. 

(1866) 10 M. I. A. 511 = 2 Sar. 189. 

Hindu usages and customs — Retention of, for 

several generations — Possibility of. 

Qucere, whether it is competent for a family converted 
from the Hindu to the Mahomedan faith to retain for 
several generations Hindu usages and customs (538). (Sir 
Edward V. Williams?) JOWALA BaKSH v. DHARUM 
Singh. (1866) 10 M. I. A. 611 = 2 Sar. 189. 


HINDUISM. 

Renunciation of 


What amounts to — Orthodox 


practices — Lapse from — Effect — Community — Individual — 
Distinction. See HINDU— ORTHODOX PRACTICES. 

HINDU LADY. 

See Hindu woman. 


HINDU LAW. 

Administr ation . 

APPLICABILITY OF. 

Authorities. 

Hindu. 

Schools of, 


HINDU -LAW^iContd,) 

Adoption. 

Alienation. 

Ancestral Prqperty. 

Caste. 

compromise. 

conversion. 

Custom. 

Damdupat. 

Daughter. 

Daughter's daughter. 

Daughter’s son. 

Debt. 

Disposition of property by Hindu— Validity of 
—Law governing. 

Estates known to and recognised by. 
Expressions in— Meaning of. 

Family. 

Family arrangement. 

Gift. 

Grant. 

Husband and wife. 

Illegitimate child. 

Illegitimate daughter. 

Illegitimate son. 

Impartible estate. 

Increment- PRiNa PAL. 

Inheritance. 

Interest. 

JOINT Family- - 
Normal condition of. 

NORMAL condition OF HINDU 
Society. 

Ordinary sense of. 

Business of. 

Co parcenary in. 

Father. 

Female member of. 

Firm of. 

Grandfather. 

Great-grandfather. 

Joint family property. 

Manager. 

Member of. 

Members of. 

OUDH— joint FAMILY IN. 

Partition. 

Partnership with stranger. 

Principle of —Recognition of. 

JOINT tenancy. 

legitimacy. 

Maintenance. 

Marriage 
Migrating family. 

Minor. 

mother. 

Niyoga. 

Partition. 

Pollution. 

principal— Increment. 

Property. 

Prostitution. 

Pundits. 

Religious ceremonies. 

Religious charity — dedication of landed pro- 
perty to. 

religious endowment, 
religious Office. 

Reunion. 

Reversioner. 

RIGHT BY birth. 
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HINDIT ULVJ—iContd.) 

Self-acquisition. 

Settlement. 

SON. 

Sraddh. 

Stridhan. 

SURVIVORSHIP. 

Transaction contrary to strict and natural 
VIEW OF— Text prohibiting— Absence of— In- 
ference FROM. 

Transfer of property. 

Trust. 

Widow. 

Wife. 

Will. 

Woman. 

Administration. 

Admitted principle of Hindu I.aw — Logical carry- 
ing out of — Modern jurisprudence -Exceptional doctrine 
established by — Limits to — Imposing of — Distinction. St‘i' 

Hindu Law— adminlstration — Modern juris- 
prudence. (1880) 7 I.A. 181 (196)-5 B. 48 (62). 

Ancient texts — Novel interpretation of obscure and 

— Unsettling of rule settled by uniform course of decisions 
on — Propriety. HINDU I. AW — INHERITANCE — 

Rule of— Decisions uniform. 

(1867) 11 M.I.A. 386 (403) and (1878; 6 I.A. 16 (32) = 

4C. 744 (765 6). 

Arbilrary rttie of IJindn fatv — Appliiotion of — 

C ogent a uthori ty — AWessi ty. 

It is true that some rules of Hindu law, resting per- 
haps on religious tenets or ancient customs, appear to be 
quite arbitrary ; but when this lk)ard is asked to affirm a 
rulfe of that nature, they re(|uire some cogent authority for 
it. {Lord Hobhouse). ANNAPURNi NaCHIAR v. FORBES. 

(1899) 26 I.A. 246 (263) = 23 M. 1 (9) = 
3C. W.N. 730=1 Bom. L. B. 611 = 7 Sar. 591. 
Decision or work of authority — Buie of law applica- 
ble not directly laid down in— Deduction of rule from 
rules which are settled and form the principles on which 
they are founded — Duty as to. See HINDU Law — IN- 
HERITANCE — Rule of — Decision or work of 
AU raORiTY. (1872) Sup. I.A. 1 (6)= 14 M.I.A. 670. 

-Decisions uniform — Rule of law laid down in — Un- 
settling, on novel interpretation of old and obscure texts — 
Propriety. See HINDU LAW— INHERITANCE— RULE OF 

—Decisions uniform. (1867) 11 M.I.A. 386 (403) and 

(1878) 61. A. 15 (32) = 4 C. 744 (766-6^ 

Family rights and duties connected with ancestral 

cu.stoms and religious convictions — Law' relating to — 
Variations of, or uncertainties in — Introduction of — Im- 
propriety. See Hindu Law — Family r/ghts and 
duties. El’C. (1921) 48 I.A. 162 = 2 Lah. 40 (62). 

General Hindu Law— Rule ofy laid down by recog- 
nised authortty — Adoption of^ by people subject to that 
general law— Proof of — Necessity — Observations in 12 
MJ,A. 397 {^ZG)— Effect of. 

In the Ramnadcase, the Privy Council observed “The 
duty, therefore, of a European judge who is under the ob 
ligation to administer Hindu law is not so much to inquire 
whether a disputed doctrine is fairly deducible from the 
earliest authorities, as whether it has been received by the 
particular school which governs the district with which he 
ha.s to deal, and has there been sanctioned by usage. For 
under the Hindu system of law' clear proof of usage will 
outweigh the written text of the law.” 

: the alx>ve passage gives no countenance to the 
conclusion that in order to bring a case under any rule of 
law laid down by recognised authority for Hindus gene- 
rally, evidence must be given of actual events to show* that 

82 



HINDU LAW— (C^^//^.) 

Administration— {Con/d.) 

ill point of fact the people subject to that general law regu- 
late their lives by it. 

Special customs may be pleaded by way of exception 
which it is proper to prove by evidence of what is actually 
done. But to put one who asserts a rule of law' under the 
necessity of proving that in point of fact the community 
living under the .system of which it forms part is acting 
upon it, or defeat him by assertions that it has not l)een 
universally accepted or acted upon, would go far to deny 
the existence of any general Hindu law, and to disregard the 
broad foundations w’hich are common to all schools, though 
divergencies have grow'n out of them. To do so would 
be to invert the processes by which law is ascertained. 
{Lord Hobhouse). BHAGWAN SinGH r*. BHAGWAN SiNGH. 

(1899) 26 I.A. 163 (164 6)-21 A. 412 (423-4) = 
3 C.W.N. 454 = 1 Bom. L.E. 311 = 7 Sar. 474. 


Mann — Reference to authority of — fVhen proper. 

H is (Manu’s) authority may properly be referred to 
when it is necessary to resort to first principles in order to 
ascertain and declare the law (7). {Sir Montague E. 
Smith). Ramalakshmi .Ammal 7-. Sivanantha Peru- 
MAL Sethuravar. (1872) Sup. I.A. 1 = 

14 M. I. A. 570 = 17 W. E. 553 = 
12B.L.E. 396 = 2Sutli. 603 = 3 Sar. 108. 

Matter for eonsideration in ease of — Earliest antho- 

rtiies-~-Dtsputed doctrine whether fotrly dednrible from — 
Acceptance of doctrine by particular school and sanction 
thereof by usage of particular district. 

The duty of a European Judge in administering Hindu 
law i.s not so much to inquire whether a disputed doctrine 
is fairly deducible from the earliest authorities, as to as- 
certain whether it lias Ijeen received by the particular 
school which governs the district with which he has to deal, 
and has there been sanctioned by usage. For, under the 
Hindu system of law', clear proof of usage will outweigh 
the written text of the law. {Sir James C civile). 

Collector of Madura v. Mutiu Ramalinga 
SaTHUPATHY. (1868) 12 M.I.A. 397 (436) = 

10 W. E. P.C. 17=1B.L.E.P.C. 1 = 

2 Suth. 136 = 2 Sar, 361. 


Modern jurisprudence— Exceptional doctrine esta- 
blished by— Limits to- Imposing of^Admitted principle 
of Hindu lAiw—I^ogical carrying out of—lHstinctioft. 

The question is not ?o much whether an admitted 
principle of Hindu law shall be carried out to its ap- 
parently logical consequences, as what are the limits of an 
exceptional doctrine established by modern jurisprudence 

(195.) 

The alx)ve observation was made to meet the argument 
that, the decisions having recognised the right of a co- 
parcener to dispose of his undivided share by gift or other 
voluntary conveyance without the consent of his co-sharers, 
it followed as a necessary consequence that he had also the 
right to dispose of such share by will. Their Lordships 
observed that the former right was an exceptional doctrine 
established by modern jurisprudence and that they were 
not disposed to extend the doctrine of the alienability by a 
coparcener of his undivided sliare without the consent of 
his co-sharers beyond the decided cases. (194-5.) (Sir 
James Colvile). LakSHMAN Dada NaiK v. RaMA- 
CHANDRA Dada Naik. (1880) 7 I. a. 181 = 

6 B. 48 (62) --7 C. L. E. 320 = 4 Sar. 173 = 3 Suth. 778. 


-texts of Hindu law — Interpretation of — Abstract 
reasoning— Analogies borrowed from other systems of law 
— Application of — Impropriety of. See HINDU LAW 

Authorities — Texts — Interpretation of— Abs- 

TRACI' REASONING. (1870) 13 M. I. A. 373 (390) and 

(1914)41 I.A. 290 (299) = 42 Q. 384 ( 406 ). 
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HINDU 

Applicability. 

See Hindu Law — Custom — Applicability of 

Authorities. 

ANCIENT TEXTS. 

Apararka. 

Arbitrary rule laid down in. 

Balam— Bhatta. 

Benares .school. 

Bengal school. 

Bombay or Maharatta .schooi.. 

Commentaries. 

Daitaka Chandrika and Daitaka MIMAM-SA. 

Dayabhaga. 

European authorities. 

General Hindu law — Rule of, laid down by re- 
cognised authority — Adoption of, by people 
subject to that general law— Proof op- 
necessity. 

Hindu writers. 

Interpretation of. 
manu. 

Mitakshara. 

Mithila school. 

Nanda Pandita— Works of. 

Pundits— Opinions of. 

Several schools — Authorities in. 

Smritis. 

Smriti Chandrika. 

Southern or Dravida school. 

Subodhini. 

Texts. 

Transaction contrary to strict and natural 
view of Hindu law— Text prohibiting - ab 
senceof — Inference from. 

Vasishta. 

Viramitrodaya. 

Vishnu. 

Vyavastha Chandrika of Shama Charan Sar- 
kar. 

Ancient texts. 

See also UNDER THIS HEADING— TEXTS. 


HINDU LAW- {Cmtd.) 
Authorities— 
Ancient texts— 


Citation of, i n com mentaries — Purpose of — Ascer- 
tainment of — Mode of . 

To see for what purpose an ancient text is cited in the 
Dayabhaga or in the Milhakshara, it is necessary to refer 
to the verses immediately preceding those in which the 
text is cited, for there is nothing more likely to mislead 
than to read a single paragraph from the Dayabhaga or 
Mithakshara alone without studying the whole chapter, and 
in some cases, even without studying several chapters of 
the same treatise (148). {Sir Barnes Peacock'). MONIRAM 

Kolitaz'. Kerry Kolitany. (1880)7 I.A. 116 = 
5 C. 776 (783) = 6 C. L. B. 322 = 4 Sar. 103 = 

3 Suth. 765. 

Commentators dealing with same — Conclusions 

drawn by, very often opposite. 

Nothing is more certain than that in dealing with the 
same ancient texts, the Hindu commentators have often 
drawn opposite conclusions (1501). {Sir Barnes Peacock.) 

Moniram Kolita V . Kerry kolitany. 

(1880) 7 I.A. 116 = 6 C. 776 (786) = 
6 C.L.R. 322 = 4 Sar. 103 =3 Suth. 766. 

'Interpretation of --Analogies strained — Application 


Novel interpretation of obscure and— Unsettling of 

rule settled by uniform course of decisions on— Propriety. 

See Hindu Law— Inheritance — Rule of— Deci- 
sions uniform. 

7' I^ule fairly deducible from— Application of— Condi- 

tion Acceptance of rule in district in question and sanc- 
tion thereof by usage in that district. See HINDU LAW— 

Administration of — M.a'iter for consideration 
IN CASE of. (1868) 12 M.I.A. 397 (486). 

Apararka. 

Benares school — Authority in. 

Apararka is another scholiast of Vagnavalkya, who 
flourished about a century later than Vijnaneswara. That 
Apararka s authorit)' is acknowledged by the expositors of 
the Benares school is clear from the fact, to which Mr. 
Mandlik refers, that Visveswara Bhatta, the author of the 
Subodhini. a commentary on the Mithakshara, has used 
Apararka*s work among others for the compilation of his 
Madanaparijata. Parts of Apararka’s treatise have been 
translated by Dr. Sarvadhikari and are to be found in his 
Tagore lectures for 1880 (221 2), {Mr. Ameer Alt) 
Buddha Singh v. La'fi’u Singh. 

(1916) 42 I.A. 208 = 37 A. 604 (617 8) = 
20 C.W.N. 1=22 C.L.J. 481=13A.L.J. 1007 = 

17 Bom. L. E. 1022 = (1915) M.W.N. 772 = 
2L.W. 897 = 18 M.L.T. 409=30 I.C. 629 = 

29 M.L.J. 434. 

Arbitrary rule laid down in. 

Application of — Cogent authority — Necessity. See 

Hindu Law — adminustration— Arbitrary ruie 

OF Hindu Law. (1809) 26 I.A. 246 (263) = 

23 M. 1 (9). 

Balam — Bhaita. 


——Commentator of IJenares school. {Sir James W. 

Colz’/ie). Collector of Madura v. mooltoo Kama- 
LINGA Sathupathy. (1868) 12 M.I.A. 397(432-3) = 

10 W.B, P C. 17 = 1 B.L.R. P.C. 1 = 

, . 2 Suth. 135 = 2 Sar. 361. 

— ‘Dneofl^st known commentators of Mithakshara. 
{Mr. Ameer Alt). BuddHA Singh z>. LaLTU SiNGH. 

^ 208 (216) = 37 A. 604(613) = 

20 C.W.N. 1 = 22C.L J. 481=13 A.L.J. 1007 = 
17 Bom. L.R. 1022 = (1915) M.W.N. 772 = 

2 L.W. 897 = 18 M.L.T. 409 = 30 I.C. 629 = 

29 M.L.J. 434. 

Benares school. 


Viramitrodaya 

Benares. 

Viramitrodaya 


of — Propriety. 

See Hindu Law — authorities — Texts 
PRBTATION OF — ABSTRACT REASONING, 


INI'ER 


— Treatise of especial authority at 
(1868) 12 M.I.A. 397 (438). 

- Authority of, especially on point 
left doubtful by Mithakshara. 

(1868) 12 M.I.A. 448 (466). 

Vivada Chintamani, Ratnacara, Smriti Chandrika, 
Madhavya, and Vyavahara Mayukha — Not held in equal 
estimation at Benares. {Sir James IV. Colvile.) BHUG- 

wandeen Doobey V . Myna Baee. 

(1867) 11 M. I. A. 487(608) = 

9 W. B. P. C. 23 =2 Suth. 124 = 2 Sar. 327. 

y Vavahara Mayukha — Attthority of. 

The Mayukha, though received in the Bombay Presi- 
dency, is of no authority in the districts to which the 
Benares school of Hindu law applies. {Sir James Colvile). 

Thakoorain Sahiba V. Mohun j.all. 

(1867) 11 M.I.A. 386 (402) = 7 W.B. 26 = 

2 280 -^1 Suth- 681. 
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Autborities — {Comd.) 

Benares School— 

The Vyavahara Mayuka is not recognised as an 

authority in the Benares school (160). {Afr, Ameer Alt!) 
GIRJA BAI V. SaDASHIV DHUNDIRAJ. 

(1916) 43 I. A. 161 = 43 C. 1031 = 37 I. C. 321 = 
20 C. W. N. 1085 = 14 A.L.J. 822=20 M.L.T. 78 = 
(1916) 2 M. W. N. 65 = 18 Bom. L.E. 621 = 
24 C.L.J. 207 = 4 L-W. 114 = 12 N.L E. 65 = 

31M.L.J. 456. 

Bengal schooi.. 

Dayabhaga — Authority of. HINDU Law — 

AUTHORITIES— Day ABHAGA. 

Viramitroclaya — Authority of, in cases where Daya- 
bhaga is silent. (1880) 7 I.A. 115 (163) = 

5C. 776 (788-9). 

Bombay or mahra'ita school. 

Manu, Mithakshara, and Mayukha principally fol- 
lowed in Western India. {^Sir Montague Smith,) LULLOO- 
BHOY BAPOOBHOY v. CaSSIBAI. 

(1880) 7 I.A. 212 (230) = 5 B. 110(117) = 
7C.L.E. 445 = 4 Sar. 164=3 Suth. 795. 

Mayukha — Predominant authority in Mahratta 

school. (.YiV James W, Colvile,) COLLECTOR OF MadURA 
7 . MOOLTOO Uamalinoa Sethup.athv. 

(1868) 12 M. I. A.397(432) = 10 W.E.P. C. 17 = 
1 B. L. E. P. C. 1 = 2 Suth. 135 = 2 Sar. 361. 

Mayukha dominating commentary in Bombay Pic- 

sidency — It is a .supplementary commentary to Milhak.shara. 
{Lord Dunedin.) BALWANT KaO re BaJI Rao. 

(1920) 47 I. A. 213 (221) = 46 C. 30 (41) = 
26 C. W. N. 243 = 18 A. L. J. 1049=28 M. L. T. 157 = 
(1920) M. W. N. 483 = 12 L. W. 679=67 I. C. 546 = 

22 Bom. L. E. 1070 =39 M. L. J. 166. 

Mayukha and Kaustubha — Peculiarly Mahratta 

treatises. {Sir James W, Colvile^ COLLECTOR OF 

Madura v. Mooltoo Ramalinga Sethupathy. 

(1868) 12 M. I. A. 397 (438) = 10 W. E. P C. 17 = 
1 B. L. E.P.C, 1 = 2 Suth. 136 = 2 Sar. 361. 

Vyavahara Mayukha implicitly followed in Bombay 

Presidency. {Sir James IV. Colvile.) BhuGWANDEEN 
IXX)BEY V Myna Baee. (1867) 11 M.I.A. 487 (508) = 

9 W. E. P. C. 23 = 2 Suth. 124 = 2 Sar. 327. 

Commentaries. 

Ancient texts — Citation of — Purpose of — A.scertain- 

ment of— Mode of. See HINDU LAW— AUTHORITIES— 

Ancient texts— Cit.ation of, etc. 

(1880) 7 I. A. 116 (148) = 6 C. 776 (783). 

-Ancient text — Conclusions opposite from same 

Drawing of— Practice of. See HINDU Law— AUTHORITIES 

—Ancient texts— commentators dealing with 
same. (1880) 7 I.A. 116 (160 1) = 6 C. 776 (786). 

' -Ancient texts - Doctrine fairly deducible from, but 
not accepted by commentators in particular district or 
sanctioned by usage in that district — Application of. See 

Hindu Law— Administration of — Matier for 

consideration in case OF. 

(1868) 12 M. I. A. 397 (436). 

■ Culluca Bhatta — Authority of. See HINDU Law — 

Authorities— Texts — Interpretation of — Cul- 
luca Bhatta. 

— Scope and autkotity of. 

It must always be remembered that the commentaries are 
only commentaries. They do not enact ; they explain and 
are evidence of the congeries of customs which form the 
law (221). {Lord Dunedin.) BaLWANT RaO v, Baji 


HINDU LAW-(C^w//^.) 

Authorities -{Canid.) 

Commentaries— (C t»«/f/.) 

Kao. (1920) 47 I. A. 213 = 48 C. 30(41) = 

(1920) M.W.N. 483=18 A.L.J. 1049 = 28 M. L.T. 167 = 
12 L. W. 679 = 22 Bom. L. E. 1070 = 67 I. C. 646 = 

25 C. W. N. 243=39 M. L. J 166. 

D.attaka Chandrika and Dattaka Mimamsa. 

Date and authorship of. 

It is not known who was the author of the Dattaka 
Chandrika, and the doubt as to its authorship makes it 
impossible to fix with any certainty the date when it was 
written, but it is believed to be an earlier work than the 
Dattaka Mimamsa, which was written by Nanda Pandita, 
who is known to have lived about 300 years ago. When 
the Dattaka Chandrika was first accepted in southern India 
as an authority on the law of adoption, it would probably be 
impossible now to ascertain (292). {Sir John Edge.) 
PeRRAZU V. SuBBARAYUDU. (1921) 48 I.A. 280 = 

44 M 666(667 8) = (1921)M. W. N. 541 = 
34 C. L. J. 66 = 23 Bom. L.E. 920 = 14 L. W. 270 = 
3 U. P. L.E. (P. C.) 46 = 26 C.W.N. 1 = 19 A.L.J. 621 = 

61 1. C. 690 = 41 M. L. J. 33. 
— ' Dattaka Chandrika and Dattaka Mimamsa — 
Authority of. 

The Chief Justice denies that the Dattaka Chandrika 
and the Dattaka Mimamsa have been recognised as any 
authority at all in the Benares School of J.aw. But their 
authority has been affirmed as part of the general Hindu law, 
founded on thesmritisas the source from whence all schools 
of Hindu law derive their precepts. Both works have been 
received in courts of law, including this Board, as high 
authority. Both works must be accepted as bearing high 
authority for .so long a time that they have become embed- 
ded in the general law. {Lord Ilobhouse ) BhaGWaN 

Singh Bh.agwan Singh. (1899) 26 I.A. 153 (161) = 
21 A. 412(418 9) = 3 C.W.N. 454 = 1 Bom. L. E.311 = 

7 Sar. 474. 

Da taka Chandrika and Dattaka Mimamsa Date 

of — Authority of — Questioning of^ Permissibility. 

The Dattaka Mimamsa is not older than the l7th century 
A. D., and does not claim any but human origin. It was 
written during Mahomedan rule and cannot be the work of 
a law giver or judge. 

The date of the Dattaka Chandrika is not certain ; hut it 
is at all events very much later than the Smritis, and it 
stands only on the footing of a work by a learned man. 

Both works have had a high place in the estimation of 
Hindu lawyers in all parts of India, and having had the 
advantage of being translated into English at a compara- 
tively early period, have increased their authority during 
the British rule. Their Lordships cannot concur in the view 
that iheir authority is open to examination, explanation, 
criticism, adoption, or rejection like any scientific treatises 
on European jurisprudence. Such treatment would not allow’ 
for the effect which long acceptance of written opinions 
has upon social customs, and it would probably disturb re- 
cognised law and settled arrangements. But, their Lord- 
ships agree that caution is required in accepting their glosses 
where they deviate from or add to the Smritis. {Lo/d 
Hobhouse.) Sri BALUSU GuRULINGASWAMI v. SRI 

B\HLSU Ramalakshmamma. 

(1899) 26 I.A. 113(131-2) = 21 A. 460 = 

22 M. 398 (411 2) = 3 C. W. N. 427 = 

1 Bom. L. E. 226 = 7 Sar. 330 = 9 M. L. J. 67. 
Inheritance — Coparcenary rights in property acquir- 
ed by birth or adoption — Authority as regards. See HINDU 

Law — Inheritance — law of — Authorities- 
Daitaka Chandrika, (1921)48 1. A 280(292) = 

44 M, 666(667 8). 
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HINDU lLXV^-{Ccutd.) 

Authorities— 

Davabhaga. 

It is to the Dayabhaga that we must look for the 

authoritative exposition of the law which governs Lower 
Biiigal, (150.) {Sir Barnes Peacock,') MONIRAM KOLITA 
7'. KERRY KOLITANY. (1880) 7 I. A. 116 = 

5 C. 776(786 6) = 6 C. L. R. 322 = 4 Sar. 103 = 

3 Suth. 766. 

i he Dayabhaga which, wherever it differs from the 
Mithakshara, prevails in Bengal, and is the foundation of 
the principal divergences between that and the other schools, 
equally admits and relies on the authority of Vagnavalkya. 
(435.) {Sir James Colvile.) COLLECTOR OK MaDURA 

7'. Mooltoo Ramalinga Sethupathy. 

(1868) 12 M. LA. 397 = 10 W. R. P. C. 17 = 
1 B. L. R.P. C. 1=2 Suth 136 = 2 Sar. 361. 

^ he Dayabhaga is not necessarily of authority 
except in Bengal. (81.) {Sir James ]V. Colvile.) RaJAH 
VuRMAH Valia v, Ravi Vur.mah Mutha. 

(1876)4 1. A.76=1M. 235 (248)= 3 Sar. 687 = 

3 Suth. 382. 

KUROPEAN AlJTHORi riE.S. 

The highest Kuropean authorities on the Hindu law are 
Mr. Colebrooke, Sir Thomas Strange, and Sir William 
Macnaghten. (436-7.) {Str James W. Colvile,) ( OLLEC 

TOR OK Madura v. Mooltoo Ramalinga Sethu 
PATHV. (1868) 12 M. I. A. 397 = 10 W. R. P. C. 17 = 

1 B. L. R. P. C. 1 = 2 Suth. 136 = 2 Sar. 361. 

Ur. Jolly was at one time Tagore Law Professor in 
the Calcutta University, and is one of the translators of the 
Sacred Books of the East. (224.) {Mr, Ameer AH.) BUD- 
DHA Singh v. Laltu Singh. (1915) 42 I.A. 208 = 
37 A. 604 (620) = 20 C. W. N. 1 = 22 C. L. J. 481 = 
13 A. L. J, 1007 = 17 Bom. L.R. 1022 = 30 I. C. 629 = 
(1916) M. W. N. 772 = 2 L. W. 897 = 18 M. L. T. 409 = 

29 M. L. J. 434. 

By far the most important authority is Mr. William 

Macnaghten. whose Principles and Precedents of Hindu 
law were composed, as appears from the preface, after col- 
lecting all the information that could be procured from all 
quarters, and after a careful examination of all the original 
euthotities and of all the opinions of Pundits recorded in 
the Supreme Court for a series of years. We are informed 
that this work of Mr. Macnaghten is constantly referred to 
In the Supreme Court as all but decisive of any point of 
Hindu law contained in it, and that much more lespect 
would be paid to it by the Judges there than to the opi- 
nions of Pundits. tiOL') {Mr, Pemberton Leigh,) RUNG- 

AMMA V, Atchama. (1846) 4 M. I. A. 1 = 1 Sar. 313 = 

7 W. R. 67 P. C. = 1 Suth. 197. 
As Macnaghten’s work (Hindu Law) was based upon 
an exhaustive examination of the cases which had actually 
come before the Courts in Bengal and of the opinions of 
Pundits given with reference to those cases, it is valuable 
evidence of the law as it was actually understood and ap- 
plied at the time to which it relates. {Sir Arthur Wilson.) 

Sheo Shankar Lal v, Debi Sahai. 

(1903) 30 I. A. 202 (208) = 25 468 (476) = 

7 C. W.N. 831 = 8 Sar. 465 = 5 Bom. L. R. 828 = 

13 M. L. J. 330. 

Mr. Macnaghten’s “ Principles and Precedents of 

Hindu law,” which was published at Calcutta in 1829 is a 
recognised authority on Hindu law. {Sir John Edge.) 
PeRRAZU V, SUBBARAYUDU. (1921) 48 I.A. 280(292) = 

44 M. 666 (668) = (1921) M. W. N. 641 = 
34 C. Ii. J. 66 = 22 Bom. L. B. 920 = 14 L. W. 270 = 

26 C. W. N. 1 = 3 U. P. L. R. (P.C.) 46 = 
19 A.L.J. 621 = 61 1. C. 690 = 41 M. L. L 33. 


HINDU LAW— (C(7;//^.) 

Autho rltie s— ( Contd . ) 

General Hindu law — Rule of, laid down by 
recognised authority— Adoftion of, by people 
subject to that general law— Proof of— 

Necessity. 

Observation in 12 M. I. A. 397 (436)— Effect of. 

See Hindu law— Administration— General Hindu 

law. (1899) 26 I. A. 153 (164 6) = 21 A. 412 (423-4). 

Hindu writer.s. 

Dr. Bhattacharya anc! Mr. Ghose are two recent 
Hiiulii write! s of repute. {Mr. Ameer AH.') BUDDHA 
Singh v Laltu Singh. (1915) 42 I. A. 208 (224) = 
37 A. 604 (620) = 20 C.W.N. 1 = 22 C L. J. 481 = 
13 A. L J. 1001 = 17 Bom.L.E 1022 = 18 M L.T. 409 = 
(1915) M. W. N 772 = 2 L. W. 897 = 30 I. C. 629 = 

29 M. L. J. 434. 

-Sanmdhikari . 

1 he authority of Dr. Rajkumar Sarvadhikari as an ex- 
pounder of the Hindu law has been^ recognised by the 
Calcutta High Court and this Board. (22.1.) {Afr. Ameer 

AH.) Buddha Singh v. laltu Singh. 

('1915)42 I A. 203 = 37 A. 604 (619) = 20 C.W.N. 1 = 
22 C.L.J. 481 = 13 A.L.J. 1C07= 17 Bom. L.R 1022 = 
2L.W. 897— (1916) M W. N. 772 = 18 M L. T. 409 = 

30 1. C. 629 = 29M L. J. 434. 

Shama ('haran Sarkar. See Hindu I.AW — AUTHO- 

Rn lES— V yAVASI HA Chandrika. 

Interpretation of. 

-Abstract reasoning — Analogies borrowed from other 

systems of law — Applicability of. See HINDU LAW 

AU'ihorities— Texts— Interpretation of— Abst- 
ract reasoning. 

Ancient Texts — Interpretation of. See HINDU LAW 

—Authorities— Ancient texts. 

Manu— Interpretation of laws of. See Hindu LAW 

—Authorities— Manu. 

Mithakshara — Interpretation of — Mode of. See 

Hindu law — Authorities — Mithakshara — 
Scheme of. (19;i4) 41 I.A. 290 = 42 C. 384 (406-7). 

— — Moral and legal obh gattons — /Recommendations and 

proht hiti ons~/)isti notion behoeen — Re gard for Necessity . 

All these old text-books and commentaries are apt to min* 
gle religious and moral considerations, not l>eing positive 
laws with rules intended for positive laws. In the preface to 
his valuable work on Hindu law Sir William Macnaghten 
says : It by no means follows that because an act has 
been prohibited it should therefore be considered as illegal* 
The distinction between the rincnlnm juris and the Vin- 
culum pudous is "not always discernible.” (69.) {Lord 
flobhouse.) RaO BalWANT SinGH v, RaNI KiSHORI. 
(1898)25 I.A. 54 = 20 A, 267 (286-6) = 2 C.W.N. 273 = 

7 Sar. 279. 

Great caution is necessary in interpreting books of mixed 
religion, morality and law (like the Smritis), lest foreign 
lawyers, accustomed to treat as laws what they find in 
authoritative books and to administer a fixed legal system, 
should too hastily take for strict law precepts which are 
meant to appeal to the moral sense, and should thus fetter 
individual judgments in private affaiis, should introduce res- 
trictions into Hindu society, and impart to it an inflexi- 
ble rigidity never contemplated by the original law-givers. 
{Lord Hobhouse.) SRI BaLUSU GurULINGASWAMI v, 

Sri Balusu Kamalakshmamma. 

(1899) 26 I. A. 113 { 136) =22 M. 398 (416-6) = 

21 A. 460 = 3 C. W N. 427 = 1 Bom L. B. 226 = 

7 Sar. 330 = 9 M. Ii. J. 67. 
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HINDU LAW— (Cowin'.) 

Authorities — (Coutd,) 

Interpretation 

No system of law makes the province of legal obli- 
gation co*extensive with that of religious or moial obliga- 
tion. A man may, in his conduct or iit the disposition of 
his property, disregard the plainest dictates of duty. He 
may prefer an unworthy stranger to those who have the 
strongest natural claims upon him. He may be ungrateful, 
selfish, cruel, treacherous to those who have confided in him 
and whose affection for him ruined them, And yet he may 
be within his legal rights. The Hindu sages doubtless saw 
this distinction as clearly as we do and the precepts they 
have given for the guidance of life must be construed with 
reference to it. If a transaction is declared to be null and 
void in law, whether on a religious ground or another, it is 
so ; and if its nullity is a necessary implication from a con- 
demnation of it, the law must be so declared. Uut the mere 
fact that a transaction is condemned in books like the Smritis 
does not necessarily prove it to be void. It raises the 
question what kincl of condemnation is meant. (/,on/ 
Hobhouse.') Sri BalUSU GukulinGASWAMI Z-. SRI 
Balusu Kamalakshmamma. 

(1899) 26 I. A. 113 (139 40) = 22 M. 398 (419) = 
21 A. 460 = 3 C. W. N. 427 = 1 Bom. L. E. 226 = 

7 Sar. 330=9 M. L. J. 67. 

Precepts rt'enly balanced — Construction not annul- 

It ns transactions acceptable to multitudes of familcs and 
allowing indii'idual freedom of dunce — Preference of . 

If the authoritative precepts are evenly balanced between 
the two constructions (the construction according to which 
an adoption will be void and the construction according to 
which it will be valid, though reprehensible) the decision 
should l)e in fa' our of tliat which does not annul trans- 
actions acceptable to multitudes of families, and which allows 
individual freedom of choice, {ford Hobhouse f) SKI 

Balusu Gurumngaswami V . Ski Bai.usu Kama 

LAKSHMAMMA. (1899) 26 I. A. 113 (150) = 

22 M. 398 (428)=21 A. 460 = 3 C. W. N. 427 = 
1 Bom. L. E. 226 - 7 Sar. 330 9 M. L. J. 67. 

Sanskrit works-^Vnderstauding of — /Muguage and 

works of particular writer — Close study of — A'ecessity. 

It is averred probal)ly with truth that the exact phases of 
meaning of a Sanskrit work cannot be caught except by 
those who have studied closely and as a whole the language 
and the works of the particular writer under consideration. 
{Urd Hobhouse.) SRI BaI.USU GURULINGASWAMI v . 

Sri Balusu Kamalakshmamma. 

(1899) 26 I. A. 113(128-9) = 22 M 398 (408 9) = 
21 A. 460=3 C. W. N. 427 - 1 Bom. L. E. 226 = 

7 Sar. 330 = 9 M. L. J. 67. 

Smritis — Interpretation of. See lIiNDU Law — 

AUTHORITIE-S— SMKI'I LS. 

Stare decisis — Principle of — Applicability. 

Had a course of decisions, or had the actual practice of 
Hindus confirmed the view*, w’hich .some framers of gene- 
alogical tables appear to have taken of this subject, it would 
have been the duty of the loui ts of justice to interpiet the 
language of the Mithakshara by the aid of this modern 
light. {Sir Pobtrt Phillitnire.) BHYAH Ram SingH z'. 
Bhvah Ugur Singh. (1870) 13 M. I. A. 373 (393) = 

14 W. E. P. C. 1 = 5 B. L. E. P. C, 293 = 

2Sutb.330 = 2 Sar. 666. 

The learned counsel for the appellant seemed to 

admit that the sister and her descendants were excluded 
from the tables of succession, according to the law of the 
Mithakshara, which have been framed by several persons 
of authority ; but he contended that it had its origin in 
error, and pleaded for a return to what he contended was 


HINDU LA W— (CVW. ) 

Authorities — {Contd.) 

INTERPRETATION OV~-{Coutd.) 

the correct interpretation of the texts, ffmndiug himself 
chiefly on the authority of Balam-Bhatta. But it is 
entirely opposed to the spirit of the Hindu customs to 
allow the words of the law to control its long receivetl inter- 
pretation, as practically exhibited by rule.s of de.scent aiul 
rules of property founded on the decisions of the courts of 
the country, and it seems to their Ix>r(iships that it would 
be extremely mischievous to distrub upon points taken here 
for the first time any such course of decision (196). (Sir 
James Colvile.) KOOER GOOLAB SINGH v. KAO KUKUN 
SING. (1871) 14 M. I. A. 176 = 10 B. L. E. 1 = 

2Suth. 474 = 2 Sar. 722. 

See Hindu law— Inheritance— Rule ok— 

Decisions uniform. 

See Hindu law— Inheritance— Question ok 

— Stare decisis. 

Texts — Interpretation of. Sec HINDU LAW — 

A UTH O R ITI ES— TEX'I'S. 

MANU. 

Sec Hindu law— Authorlhes— Bombay ok 

Mahraita School. 

The most revered of all the Kishis or Sages is Manu. 

{Lord Hobhouse.) SRI BaLUSU GURULINGASWAMI r. 

Sri Balusu Kamalakshmamma. 

(1899) 26 I. A. 113 (129)- 22 M. 398 (409")- 
21 A. 460 = 3 C. W. N. 427 = 1 Bom. L. E. 226 = 

7 Sar. 330 = 9 M. L. J. 67. 

1 nterpretatiou of laws •^f — Glosses on, of -writers 

and commentators of authority — Regard for — Necessity. 

The early versions of the Laws of Manu are very ancient, 
and it might l)e doing great mischief to construe the words 
of the original text literally, unaided by the gloss which has 
been put upon them by writers and commentators of autho- 
rity, whose interpretation has been received as authentic. 
(6.) {Sir Montague E. Smith.) PEDDA KAMAPPA NAV \ 
NIVARU 7'. BANGAKI SESHAMMA NAVANIVARU. 

(1880) 8 I. A.l 2M. 286;(291)= 8 C. L. E. 316 = 

4 Sar. 203. 

Resort to, for first principles — Permissibility. 

Many of the precepts of Manu have been undoubtedly 
altered and modified by modern law and usage ; but his 
authority may properly be referred to when it is necessary 
to resort to first principles in order to a.scertain and declare 
the law. (7.) {Sir Montague E. Smith.) KaMALaKSHMI 
AmMAL 7'. SiVANANTHA PERUMAL SETHURAYAR. 

(1872) Sup. I. A. 1 = 14 M. I. A. 570 = 17 W. E. 563 - 

12 B. L. E. 396 = 2 Suth. 603 = 3 Sar. 108. 

MI'JHAKSHAKA. 

Authorship and -oaluc of. 

The compiler of the Mithakshara is said fo have been an 
Ascetic, or Devotee, and from that .source nothing at variance 
with the religion of the Hindus is likely to have flowed. 
The Digest Subordinates in more than one place the langu- 
age of texts to custom and approved usage. (390.) (*5*//- 
Robert Philhmore.) BhVAH KAM SINGH v. BHYAH 

UGUR Singh. (1870) 13 M. I. A. 373 = 

14 W. E. P. C. 1=6 B. L. R. P. C. 293 = 

2 Suth. 330 = 2 Sar 666. 

-Benares School — Authority in. 

The governing authority of the Benares School is the 
Mithakshara. {Sir Robert Phillimore.) BHYAH RAM 

Singh v. Bhyah Ugur singh. 

(1870) 13 M. I. A. 373 (390)= 14 W. E. P. C. 1 = 

6 B. L. E. P. C. 293 = 2 Suth. 330 = 2 Sar. 666. 
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HINDU -LAVi—iContH.) 

Authorities— (6>//A/. ) 

MITHAKSHARA— (C(7//A/.) 

Bengal — Anthority in. 

The Mithakshara may be referred to in Bengal in cases 
where the Dayabhaga is silent. (153.) (^Sir Barnes Pea- 
cock.) Monikam Kolita V. Kerry Kolitany. 

(1880) 7 I. A. 116-5C. 776 (788-9)=6 C L. E. 322- 

4 Sar. 103-3 Suth. 765. 

Bengal and else^ohcre — Anthvrity in — Distinction. 


The Mithakshara, which is universally accepted by all the 
Schools, except that of Bengal, as of the highest authority, 
and which in Bengal is received also as of high authority, 
yielding only to the Dayabhaga in those points where they 
differ, was a commentary on the Institutes of Yagnavalkya. 
(435.) {Sir Jatncs Colvilc.) COLI ECl'OR OF MAOURA 
r-. MOOLTOO RAMALINGA SeTHUPATHV. 

( 1868) 12 M. I. A. 397 = 10 W. E. P. C. 17 - 
1 B. L. E. P. C. 1 - 2 Suth. 135 - 2 Sar. 361. 

Bombay School — Authority in. See HINDU LAW— 

Authorities— Bombay School. 

Commentators or commentaries on (1) Balam 

Hhatta. AVc HINDU LAW— AUTHORITIES — BaI.AM- 

Bhatta. 

(2) Mayukha. (1920) 47 I. A. 213 (221) = 

48 C. 30(41). 

(3) Subodhini. Sec HINDU I AW— AUTHORITIES 


— Subodhini. 

— (4) Viramitrodaya. Sec HINDU LAW — AUTHO- 

RITIES— ViRAMITRODAY A. 

(5) Nanda Pandita. Sec HINDU I.AW— AUTHO- 
RITIES— NANDA PANDITA. 

Matters left doubtful by — Viramitrodaya’s autho- 
rity on. (1868) 12 M. I. A. 448 (466). 

Scheme of — J nterpretation — Alode of. 

The Mithakshara consists of two books ; the first called 
the Acharadhyaya “ On Established Rules of conduct or 
Ordinances ; ’* the second the Vyavaharadhyaya “ On the 
Laws and Customs of the People.” Both books, however, 
are so inter-related that the rules of the one can scarcely be 
construed without reference to the other. It is to be noted 
that in the Vyavastha Chandrika the book on “ Established 
Rules of conduct ” is cited as the Achara Adhyaya 
(“ Chapter or Book on Ivstablished Rules of conduct ”), 
whilst in the decisions of the Indian courts and recent work.*; 
on Hindu law it is referred to under the name of the 
Achara-Kanda (” Division or Part relating to Established 
Rules of conduct ”). {Mr. Ameer Ali.) RaMACHANDRA 

Martanda Waiker ?/ Vinayak Venkatesh Kothe- 
KAR. (1914) 41 I. A. 290 = 42 C. 384 (406-7) = 

18 C. W. N- 1164=16 M. L. T. 447=10 N. L. E. 112 = 

(1914) M. W. N. 835 = 16 Bom. L. E. 863- 

12 A. L. J. 1281 - 20 C. L. J. 673 = 
25 I. C. 290= 27 M. L. J. 333. 

Scope of — Authority of y in Bombay and elsrtdiere. 

The Mithakshara of Vijnaneswara, who flourished about 
the end of the eleventh and the Ixjginning of the twelfth 
century of the Christian era, purports to be a commentary 
on the Institutes of Yagnavalkya. Vijnaneswara analyses 
and discusses the text of his great predece.ssor, often at con- 
siderable length, explains the meaning of recondite passages, 
supplies omissions, and reconciles discrepancies by frequent 
reference to other old expounders of the law (214). The 
logical acumen of this great legist judging from his work 
seems to have been remarkable (220). In the Bombay Pre- 
sidency also the doctrines of the Mithakshara are recognised 
subject to the interpretation of the Vyavahara Mayukha of 

Bhatta ; but on many points there is considera- 
ble between the Benares and the Maharashtra 
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HINDU loA^-^iContd.) 

Authorities— 

Mithakshara— 

schools (225-6). {Mr, AmeeryAii), BUDDHA SlNGH z/. 
Laltu Singh. (1916) 42 1. A. 208 = 20 c. W. N. 1= 

10 A T 616, 621-2) = 22 CJ..J.481 = 

13 A. L. J. 1007 = 17 Bom. L. E. 1022=2 L. W. 897 = 
(1915) M. W. N. 772 = 18 M. L. T. 409 = 30 I. 0.629 = 

29 M. L. J. 434. 

. -Smriti Chandrika — Use of, to explain dubious term 
or phrase in Mithakshara. See HINDU Law — AUTHORI- 
TIES— SMRITI CHANDRIKA. 

Mithila School. 

1 he Vivada Chintaniani is of high authority in the 
Mithila School, and in the District of Tirhoot. {Sir fames 
Colvilc.) MuSSUMAT THAKOOR DeYHEE v. RaI BALUK 

Ram. (1866) IIM.I.A. 139 (174 6 ) = 21 1.J.N.S. 106 = 

10 W. E. (P.C.) 3=2 Suth. 49 = 2 Sar. 231. 

-The Mithila School follows implicitly the Vivada 

Chintaniani and the Ratnacara (508). {Sir James fV, 
Colvilc). BHUGWANDEEN DOOBEY v. MYNA BaEE. 

(1867) 11 M. LA. 487 = 9 W.E. (P.C.) 23 = 

2 Suth. 124 = 2 Sar. 327. 


■ The principal authority of the Mithila law is the 

Vivada Chintamani. RaJAH BiSHEN PeRKASH NaRAIN 

Singh v . Bawa Misser. (1873) 2 Suth. 878 = 

20 W. E. 137 = 12 B. L. E. 430 = 3 Sar. 272. 

The leading text-book in the Mithila law is the 

Vivada Chintamani (73). {Lord flobhouse). RaO BAL- 

M ANT Singh z/. Rani Kishorl (1898) 261. A 64 = 

20 A. 267 (290; = 2 C. W. N. 273 = 7 Sar. 279. 

Quaere whether the Vivada Chintamani is a binding 

authority in the Mithila School of Hindu law. {Sir John 

Edge.) Sourendra Mohan Sinha Hari Prasad 
Sinha. (1925)52 1. A. 418 (438) = 5 Pat. 136 = 

42 C. L. J. 692 = 24 A. L. J. 33- (1926) M. W. N. 49 = 

7 Pat. L. T. 97- A. I. E. 1926 P. C. 280 = 

91 I. C. 1033 = 60 M. L. J. 1. 

Nanda Pandita— Works of. 

Dattaka Alimamsa and P’aijayanti — Authority of. 
Nanda Pandita, ‘ an esteemed writer of the Benares 
School, and the author of the noted work on the law of 
adoption called the Dattaka Miniamsa, a standard treatise 
among the followers of the Mithakshara, has written com- 
mentaries both on the Mithakshara as well as on the Insti- 
tutes of Vishnu. This latter work is called the Vaijayanti 
(222). {Mr. Ameer Ali.) BUDDHA SiNGH v. LaTTV 
Ljngh. (1915) 42 I. A. 208 = 37 A. 604(618) = 

20C.W. N. 1=22 C. L. J. 481=13 A. L. J. 1007 = 

17 Bom. L. E. 1022 = (1916) M. W. N. 772 = 

2 L. W. 897=18 M. L. T. 409 = 30 I. C. 629 = 

29 M. L. J. 434 . 

Pundits— Opinions ok. 

i ^^'cconcilahility apparent ofy with -works of current 

and established authority — Explanation for — Dutv of court 
to obtain. ^ 

When the opinion given by the Pundits on a question 
referred to them in a suit is apparently irreconcilable with 
the opinions of proved text-writers, those who give the 
opinion should be asked to explain that which appears 
prima fach\ thus irreconcilable, so that they may show on 
what they ground an apparent exception from the general 
law, whether on general custom modifying texts, on local 
usage, family customs, or other exceptional matter (422). 
{Lord Kingsdenvn.) MYNA BoYEE v. OOTARAM. 

(1861) 8 M. I. A. 400 = 2 W. E. 4 = 2M. H. O. E. 196 = 

1 Suth. 462=1 Sar. 797. 
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HINDU LAW— (C<;xW.) 

Authorities — {Couid.) 

PUNDITS— 

As regards the opinion of the Pundits, their Lord- 

ships can but repeat an observation made by them in 8 M. 
I. A. 400 at 422, to the following effect. Where an opinion 
apparently discordant from works of current and established 
authority is delivered by Pundits, it must not be taken on 
their authority to be a correct exposition of the law. They 
should be questioned further as to authorities, usage, and 
generally-received opinions. Such an. inquiry might produce 
a conviction that the Pundits on a new case delivered rather 
their own notions of expedient law, as law, than delivered 
it on the force of the opinions of any writers or authoritative 
expounders of the Hindu law (552-3). (Lord Justice 
7'urner). COLLECTOR OK MASULIPATAM r. CaVALY 

Vencata Nakrainapah. fl861) 8 M.I.A. 629- 

2 W. R. 61-1 Suth. 476 = 1 Sar. 820. 

Mode of taking — Special circumstances hearing upon 

question submitted — Statement of — eVecessiiy. 

The question submitted to the Law Officers (Pundits) 
does not include some important facts which existed in this 
case. Every such reference in a suit, where it may bind a 
right, should embrace all important facts admitted or proved 
in the cause, which may affect the conclusion ; and it is the 
duty of the court itself so to frame the questions that they 
may elicit an opinion upon the very facts upon which the 
legal title depends. If the facts be not ascertained but 
stated, and disputed, then the questions should embrace 
either view of the facts (422). {Lord Kingsdv-on .) MVNA 
Hoyee 7'. Ootakam. ( 1861) 8 M.I A. 400 - 2 W.R. 4 - 

2 M.H.C.E. 196 = 1 Suth. 462 - 1 Sar. 797. 

Whenever the opinion of Pundits is required, and 

there are any special circumstances which may bear upon 
the question to be submitted for their opinion, those special 
circumstances ought to be .set forth in the case submitted to 
them. (2^5 (>). {Lord Kingsdaion.) ABRAHAM v. AB- 

raham. (1863) 9 M.I A. 195- 1 W.R. 1-2 Sar. 10- 

1 Suth. 501. 

Object of obtaining. 

When questions are .''ubmilted to the Pundits, the object 
is not to examine them as witnesses, but to consult them 
upon matters of which they are supposed to be fully 
cognisant. {Mr. Baron Barke^. SUMBHOOCHUNDER 
CHOWDHRV V , Naraini Debia.. 

(1836) 5 W. B, 100 P.C. = 1 Suth. 25 (27) = 

3 Knapp. 65 = 1 Sar. 65. 

— Rejection of — Propriety. 

The evidence that the doctiine has been sanctioned by 
usage consists partly of the opinions of Pundits, partly of 
decided cases. Their Lordships cannot but think that the 
opinions of the Pundits have l)etn too summaiily dealt with 
by the Judges of the High Court. These opinions, at one 
time enjoined to be followed, and long directed to 1^ taken 
by the Courts, were official, and could not be shaken with- 
out weakening the foundation of much that is now received 
as the Hindu law in various parts of British India. Upon 
.such materials the earlier works of European writers on the 
Hindu law and the earlier decisions of our Courts, were 
mainly founded. The opinion of a Pundit which is found 
to 1)0 in conflict with the translated works of authority may 
reasonably he rejected ; but those which are consisUnt with 
such works should be accepted as evidence that the doctrine 
which they emlx)dy has not become obsolete, but is still 
received as part of the customary law' of the country. {Sir 
James Cohnle.') COLLECTOR OF MaDURA v. MOOTTOO 

Ramalinga Sathupathy. 

(1868) 12 M. I. A. 397 (438 9) = 10 W. B. P. C. 17 = 
1 B. L. B. P. 0. 1=2 Suth. 136 = 2 Sar. 361. 
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I HINDU LAW-(6W^y.) 

I Authorities— 

pundits— 

Value of. 

The opinions of the Pundits on questions of Hindu law 
referred to them are by no means conclusive (95). {Mr. 
Pemberton Leig/i.) KuNGAMMA v. ATCHAMMA. 

(1846) 4 M. I. A. 1=7 W. B. 57 P. C. = 1 Suth. 197 = 

1 Sar. 313. 

The Pundits may be taken as fair exponents of the 

views of the Hindu people on such subjects (as, inheritance.) 
{Sir Robert Pkillimore.) HHYAH RaM SlNGH v. BHYAH 

UGUR Singh. (1870) 13 M. I. A. 373 (394) = 

14 W. E. P. C. 1-5 B. L. B. P. C. 293 2 Suth. 330 = 

2 Sar. 566. 

Several schools — Authorities in. 

Particular treatises of those schools. 

I The Mithakshara i.s no doubt accepted as a high authority 
by all the schools, even by that of Bengal, when it is not 
controlled by the Daya-Bhaga, and other treatises peculiar 
to that school. But the other four schools have, like that of 
l^ngal, though in a less marked degree, their particular 
treatises and commentaries wliich control passages of the 
Mithakshara, and give rise to the differences between those 
.'Schools. Whilst the Mithila School follows implicitly the 
Vivada Chintamani and the Ratnacara, ihe South of India 
the Sinriti Chandrika and the Madhavya ; and the Presi- 
dency of Bombay the Vyavahara Mayukha, these works are 
by no means held in equal estimation at Benares (507-8). 
{Sir James CoP-ile.) HHUGWANDEEN DOOBEY v. MYNA 
BaKK. (1867) 11 M.I. A. 487 = 9 W. R. P. 0.23 = 

2 Suth. 124 = 2 Sar. 327. 

S.MKITIS. 

- 1 nterpretation i>f—Jaimini — Suthonty oj 

jaimini, who wr{>te in the 13th contuiy, appeals to have 
l>een received as a high autlioiity in the interpretation of 
Smriti texts. {Lord I/obhouse.) SKI BaLUSU GuRULINGA- 

swAMi V. Sri Balusu Kamalakshmamma. 

(1899) 26 I. A. 113 (146) = 22 M. 398 (425) = 21 A. 460 = 

3 C. W. N. 427 = 1 Bom. L. B. 226 = 7 Sar. 330 = 

, 9 M. L. J. 67. 

/nterpretation of— Jat mini's rule as regards pre^ 

cepts supported by assignment of reason. 

Jaimini lays down the rule that all precepts supported by 
the assignment of a reason are to be taken as recommenda- 
tions only. The lule is rather starting. It may, however, be 
fairly argued that one w ho, having the power to give an 
absolute command, gives an injunction not expressed in un- 
ambiguous terms of absolute command, but resting on a 
reason, is addressing himself rather to the moral sense of 
his hearers than to their duly of implicit obedience. {Lord 
Hobhouse.') SRI BaLUSU GuRULINGASWAMI v, SRI 

Balusu Kamalakshmamma. 

(1899) 26 I. A. 113(146) = 

22 M. 398 (425) = 21 A. 460 = 3 C. W. N. 427 = 

1 Bom. L. E. 226 = 7 Sar. 330 = 9 M. L. J. 67. 

eVature and authority of. 

The Smritis are held by orthodox Hindus to have ema- 
nated from the Deity, and to have been recorded, not like 
the Sruli in the very words uttered by that being, but still 
in the language of inspired men. They contain precepts ' 
who.se authority is beyond dispute, but w hose meaning is 
open to various interpretations and has been and is the 
suloect of much dispute, which must be determined by ordi- 
nary processes of reason. {Lord Hobhouse.') Sri BaLUSU 

Gurulingasw^ami 7/. Ski Balusu Kamalakshmamma 

(1899) 26 I. A. 113 (131) = 22 M. 398 (411) = 

21 A. 460 = 3 C. W. N. 427= 1 Bom. L. B. 226 = 

7 Sar 330 = 9 M. L. J. 67 






THE PRIVY COUNCIL DIGEST 


HINDU LAW— (CV;//^/.) 

A u tho r it ie s — ( 6" ontd . ) 

SMRITI CHANDHIKA. 

Authoriiy of — Bi'/iares School — Southern India, 

The Sniriti Chandrika contains only an authoritative ex- 
position of the law as it prevails in the South of India, and 
is of no weight when set against the Mithakshara, and other 
authorities recognised by the Benares School (46). (Sir 
James IV. Colvile.') SrimaTI UMA DKVI v. GOKOOLA- 
NUND Das. (1878) 5 1. A. 40- 3 C. 587(594) = 

2 C. L. R. 51=3 Suth. 499=3 Sar. 786. 

Authority of, in Northern India — Application of, to 

explain dubious or indeterminate term or phrase in 
Mithakshara. 

Devananda Bhtta is the author of the Smrili Chandrika. 
Its doctrines are not recognised in Northern India. Deva* 
nanda Bhatta, who is supposed to have been a comeni|X)rary 
of Apararka, admittedly differs from the author of the 
Mitakshara in several essential rules of law. It seems, to 
say the least, doubtful whether an enunciation in the Smriti 
Chandrika can be safely applied, except perhaps by way of 
analogy, to explain a dubious or indeterminate phrase or 
term in the Mithakshara. (^Mr. Ameer Ali.) BUDDHA 

Singh Lai/i u Singh. (1915) 42 I. A 208 (223)- 
37 A. 604 (619, 622) = 20 C. W. N. 1 = 22 C. L. J. 481 = 

13 A. L. J. 1007 -17 Bom. L. R. 1022 = 
(1015) M. W. N. 772 = 2 L. W. 897 - 18 M. L. T. 4 09 = 

30 I. C. 529 = 29 M. L. J. 434. 

Benares School — Authoiity in. See HINDU l.AW — 

Authorities— Ben AR is School. 

(1867) 11 M. I. A. 487(508). 

vSOUTHEKN OR DRAVIDA SCHOOL. 

Dattaka Mimamsa. 

The Dattaka Mimamsa, by the Author of the Madhavyam 
is also recognised as of high authority in tlie South of India 
by Mr. Ellis (437). (A/> James ll\ Colvile.') (’OLLECTOR 

OK Madura z/ Mooltoo Uamalinga Ski hu path y. 

(1868) 12 M. I. A. 397 = 10 W. R. P. C. 17 = 
1 B. L. R P. C 1 2 Suth. 135 = 2 Sar. 361. 

The Dattaka Mimamsa of Sir Sii Kama Pandita is 

stated by the Judges of the High Couit to be an authority 
very generally cited in the South of India (438). (Sir 
James IV. ColrAle.) COLLEC'IOR OK MADURA MOOL- 
TOO Kamalin(;a Sethupathv. 

(1868) 12 M. I, A 397-10 W. R. P. C- 17 = 
IB.L.R P C. 1=2 Suth. 136 = 2 Sar. 361. 

European authorities in. 

Colebrooke and Sir Thomas Strange, are two of the 
highest European authorities upon this question of the 
Hindu Taw current in the South of India. (Str James 
Colvile.) COLLECrOR OK MADURA v. MOOLTOO RaMA- 

LiNGA Sethupathv. (1868) 12 M. I. A. 397 (434 5) = 

10 W. R. P. 0. 17=1 B. L. R. P. c. 1 = 2 Suth. 136 = 

2 Sar. 361. 

Mithakshara — Smriti C hand rika— Madhavyam. 

The highest European authoiilies concur in treating as 
works of unquestionable authority in the South of India the 
Mithakshara, the Smriti Chandrika, and the Madhavyam, 
the two latter being, as it were, the peculiar treatises of the 
Southern or Dravada School. (Sir James, JV. Colvile.) 

Collector ok Madura v. mooltoo Kamalinga 
Sethupathv. (1868) 12 M. I. A 397 (436-7) = 

10 W. R. P. c. 17 = 1 B. L. E. P. c. 1 = 2 Suth. 136 = 

2 Sar. 361. 

-Smriti Chandrika — Dayabhaga — Authority of. 

There are two commentaries which are received as autho- 
rity in the Carnatic, the Smriti Chandrika and the Daya- 
Vibhaga by Madhavya (109). (Sir Arthur Hobhouse.) 
MUTTU Vaduganadha Tevar v. dorasinga Tkvar. 

(1881) 8 I. A. 99 = 3 M. 290 (302) = 4 Sar. 239. 


HINDU LAW— (Cf>«/^/.) 

Authorities— (Cew/^/.) 

Southern or Dravida School— (C o/ad,) 

Smriti Chandrika and the Madhavya — Authority of. 

The South of India follows implicitly the Smrrti Chan- 
drika and the Madhavya (508). (Sir James W, Colvile,) 

Bhugwandeen Doobeyz/. Myna Baee. 

(1867) 11 M. I. A. 487 = 9 W. R. P. C- 23 = 

2 Suth. 124 = 2 Sar. 327. 

Smriti Chandrika and Madhavyam — Peculiar trea- 
tises of that sehool. 

The Smriti Chandrika and the Madhavyan are, as it 
were, the peculiar treatises of the Southern or Dravida 
School (437). (Sir James fV. Colvile,) COLLECTOR OK 

Madura v. Mooltoo Kamalinga Sethupathy. 

(1868) 12 M. I. A. 397=10 W. R. P. 0. 17 = 
1 B. L. R. P. C. 1 = 2 Suth. 136 = 2 Sar. 361. 

Viramitrodaya — Authority of. 

(1880) 7 I. A. 116 (163) = 6 0. 776 (788 9). 


SUBODHINI. 


Author of — Nature of — Authority of. 

Visveswara Bhatta is the author of the Subodhini. It no 
doubt professes to be a commentary on the Mithakshara, 
but it is clear that in several instances it diverges from the 
acknowledged interpretations of its doctrines (223). Their 
Eord.ships do not feel dispased to attach any canonical 
authority to the rules of the Subodhini (226). (Mr, Ameer 

Ali.) Buddha Singh v. Laltu Singh. 

(1915) 42 I. A. 208 = 37 A. 6C4 (619, 622) = 
20 C. W. N. 1=220. L J. 481 = 13 A. L. J. 1007 = 
17B01IL L. R. 1022 = (1916) M. W. N. 772 = 
2 L. W. 897 = 18 M. L. T. 409 = 30 I 0.629 = 

29 M- L. J. 434. 

Texts. 

(See also under this head— ANCIENT TEXTS.) 

— luterpretatiou of — Abstract reasoning — Analogy bar- 

nnved from other systems of law — Application of — Pro- 
priety. 

The Hindu law contains ii\ itself the principles of its own 
exposition. Nothing frem any foreign ^ource should l>e in- 
troduced into it, nor should ('ourts interpret the text by the 
application to the language of straine^l analogies (390). (Sir 
Robert Phillimore.) BHVAH KaM SiNGH v. BHYAH 

Ulguk Singh. (1870) 13 M. L A. 373 = 

14 W. R. P.O. 1=6 B. L.R. P. 0. 293 = 

2 Suth. 330 = 2 Sar. 666. 


The Hindu Law contains its own principles of ex- 
position, and questions arising under it cannot be deter- 
mined on abstract reasoning or analogies borrowed from 
other systems of law, but must depend for their decision on 
the rules and doctrines enunciated by its own law-givers and 
recognised expounders (299). (Mr. Ameer Ali.) RAM- 
CHANDRA MARTANDA WaIKAR V. ViNAYAK VENKA- 

TESH Kothekar. (1914) 41 1. A. 290 = 

42 C. 384 (406) = 18 0. W. N. 1164 = 16 M. L. T. 447 = 

ION. L. R. 112 = (1914) M. W. N. 836 = 
16 Bom L. R. 863 = 12 A. L. J. 1281 = 20 C. L. J. 673= 

26 1. C. 290 = 27 M. L. J. 333. 


1 uterpretation of—Calluca Bhatta — Authority of. 

Speaking of CuHuca Bhatta, Sir William Jones, himself a 
great Oriental lawyer and scholar, says ; “At length ap- 
peared Culluca Bhatta, who, after a painful course of study 
and the collation of numerous manuscripts, produpd a work 
of which it may perhaps be said very truly that it is the shor- 
test yet the most luminous, the least ostentatious yet the 
most learned, deepest yet the most agreeable, conrimentaiT 
ever composed on any author, ancient or modern.” It is 
impossible to have higher authority for an explanation of a 
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HINDU LAW-(C^w/./.) 

Aut ho ritie s— 

Texts— 

text (6). (Sir A/o/iitiij'iie S»n//i.) PEDDA KaMAPPA 
NAYANIVARU Z'. Bangari Seshamma Nayanivaku. 
(1880) 8 I. A. 1-2 M. 286 (291-2)- 8 C. L. E. 315 = 

4 Sar. 203. 

Interpretation of — Earlier ambiguous text — Later 

unambi guoiis text of saf?ie writer — IVhieh prevails. 

In a cajje in ^vhich the language of one verse of the Laws 
of Manu was reasonably free from ambiguity, while the 
meaning of the previous verses was at the best ambiguous 
and doubtful, their Lordships observed that the plain lan- 
guage of the one ought not to be overridden or controlled by 
the obscure utterances in the other (109). (Lord Davey.') 
jAGADiSH Bahadur v. Shed Paktab Singh. 

(1901) 28 I. A. 100- 23 A. 369 (381 2)- 
5 C. W. N. 802-3 Bom. L. R. 298- 
8 Sar. 19-11 M. L. J. 178. 

/ nterpretatiofi of — Earlier unambiguous text — Later 

ambi guons text of same writer — IVhieh praails. 

It is a well-settled principle of construction that an un- 
ambiguous direction in an earlier text is not controlled by a 
subsequent text, the language of which is of uncertain 
meaning. (Lord Daveyi) BaI KeSSERBAI v. HUNSKAJ 
MORAHJI. (1906) 33 1. A. 176 (196)-30 B. 431 ^51)- 
10 C. W. N. 802-4 C. L. J. 9-8 Bom. L. E. 446- 
3 A. L. J. 484 1 M. L T. 211- 16 M. L. J. 446. 

Transaction contrary to strict and natural view of 

Ilintlu l>aw — Texts prohibiting — Ab.<ence of — Inference 
from — Against, and not in favour of, validity of transac- 
tion. AVi’ Hindu Law— authorities— Transaction 

CON'l RAKY TO, ETC. 

(1927) 54 I. A. 248 (264 5) - 50 M. 608. 

Transaction contrary to strict and natural 
VIEW OK Hindu Law— Text prohibiting — 
Absence ok— Inkerence krom. 

Against^ and not in favour of, validity of transac- 
tion. 

An arrangement by which the natural father of an adopt- 
ed son consents to restrict his rights as such is admittedly 
contrary to the strict and natural view of the Hindu law as 
to the true position of the adopted son in his new family. 
The remark that there is no text prohibiting such arrange- 
ments would seem to go exactly to the opposite effect. It 
would seem more to the point to say that there is no text 
which sanctions any contrary arrangement (264 5). (Vis- 
count Dunedin.) KRISHNAMURTHI AYYARz'. KRISHNA 
MURTHI Ayyar. (1927) 54 I. A. 248-50 M. 508-= 
39 M. B.T. 52 = 25A. L. J. 945 - (1927) M.W.N. 469 = 

4 0. W. N. 621 = 31 C. W. N. 910 = 45 C. L. J. 620- 
26 L. W. 186 = 8 Pat. L. T. 719 = 29 Bom. L. R. 969 = 
101 1. C. 779 = A. I. R. 1927 P. C. 139 - 53 M. L. J 57. 

Varadaraja. 

* Dravida and Bettares schools. 

1 he authority of Varadaraja is said to be great in Southern 
India, and his enunciations appear to be received with res- 
pect also by the expounders of the lienares school (222). 
(Mr. Ameer Alii) BUDDHA SiNGH v. LALTU SlNGH. 

(1915) 42 I. A. 208 = 37 A. 604 (618) = 20 0. W. K. 1 = 
22 C. L. J. 481 = 13 A.L.J. 1007 = 17 Bom. L.R. 1022 = 
(1916) M.W. N. 772 = 2 L. W. 897 = 18 M. L. T. 409 = 

30 I. C. 629 = 29 M. L. J. 434. 

Vasishta. 

Next to Manu in point of antiquity and of authority 

comes Vasishta. (Lord Hobhousei) Sri BaLUSU GurU- 
LINGASWAMI V. Ski BaLUSU RaMALAKSHMAMMA. 

(1899) 26 I.A, 113(130) = 22M. 398 (410) = 21 A. 460 = 
3 C. W. N. 427 = 1 Bom. L. R. 226 = 7 Sar. 330 = 

9 M. L. J. 67. 


HINDU LAW— (CV;/A/.) 

Authorities — (Coniu. ) 

VlRAMITKODAVA. 

Authoritative commentary on the Mithakshara — 

Mitra Misra its author. (Mr. Ameer Ali.) BUDDHA SiNCH 
z'. LaLTU SinGH. (1915) 421. A. 208 (227-8) = 

37 A . 604 (623) - 20 C. W. N. 1 = 22 C. L. J. 481 = 

13 A. L. J. 1007 - 17 Bom. L. R. 1022 = 
(1915; M. W. N. 772 = 2 L. W. 897 = 18 M. L. T. 409 = 

30 I. C. 529 - 29 M. L. J. 434. 

-Bengal and Southern J ndia — Authority in. 

Tlie Viraniitrodaya is a book of authority in Southern 
India, but it may also lx; referred in Iknga! in ca.ses where 
the Dayabhaga is silent (l53). (Sir Barnes Peacock.) 

Mgnikam Kolita V. Kerry Kolitann'. 

(1880) 7 I. A. 116-5 C. 776 (788 9) = 6 C. L. E. 322 = 

4 Sar. 103-3 Suth. 766. 

Commentary on tlie Mithaksliaia — Its value and 

imp<utance repeatedly recognised by the l^oard. (Mr. 
Ameer Ali.) (;iRJA BaI SaD.\SHIV DHUNDIRAJ. 

(1916) 431. A. 151C159) = 43C. 1031-37 I. C. 321 = 
20 C. W. N. 1085= 14 A. L. J. 822 = 20 M. L. T. 78 = 

(1916; 2 M. W. N. 65 -- 18 Bom. L. R. 621 = 
24 C. L. J. 207 = 4 L.W. 114 = 12 N. L. R. 65 = 

31 M. L. J. 455. 

Treatise of e.special authority at Benares. (Sir 

James IV. Colvile.) COLLECTOR OK iMaDURA v. MOOITOO 

Kamalinga Sethupai HY. 

(1868) 12 M. I. A. 397 (438) = 1 B. L. R. (P. C.) 1- 
10 W. R (P. C.) 17 = 2 Suth. 135 = 2 Sar. 361. 

I realise of hi gh authority at Benares — Authority of, 
on point left doubtful by Mithakshara. 

The Viraniitrodaya, which by Mr. Colebrooke and others 
ij> stated to be a treati>eof high authority at I-ienares, is 
properly receivable as an exposition of what may have been 
left doubtful by the Mithakshara, aiul declaratory of the 
law of the Ilenares school. (Sir James \V . Colvile.) GrI- 
DHARI l.ALL KOY 7'. THE JJENGAE GOVERN.MENT. 

(1868) 12 M.I.A. 448 (466) = 10 W. R. (P. C.) 31 = 

1 B. L. R. (P.C.) 44 = 2 Suth. 159 = 2 Sar. 382. 

Vishnu. 

Vishnu was a predecessor of Vajnavalkya, and is 

frequently quoted by Vijnaneswara (222). (Mr. Ameer Ali.) 
Buddha Singh v. Laltu Singh. (1916) 42 I A. 208 = 
37 A. 604 (618) = 20 C. W. N. 1 = 22 C. L J. 481 = 

13 A. L. J. 1007 = 17 Bom.L, R. 1022 = 
(1916) M. W. N. 772 = 2 L. W. 897 = 18 M. L. T. 409 = 

30 I. C. 529 =29 M. L. J. 434. 

Vyavastha chandrika ok ShamaCharan Sarkak, 

Vidyabhushan Shama Charan Sarkar is a learned 

Hindu scholar who for many years held the past of princi- 
pal oriental interpietor in the High Court of Calcutta, and 
at one time occupied the chair of Tagore Law’ Professor in 
the Calcutta University. He is the author of the well-known 
work called the Vyavastha Chandrika (222). (Mr. Ameer 

Ali.) Buddha Singh Laltu Singh. 

(1915) 421. A. 208 = 37 A. 604 (618) = 20 C. W. N. 1 = 
22 (J. L. J. 481 = 13 A.L J. 1007 = 17 Bom. L. R 1022 = 
(1915;M. W. N.772 = 2L. W. 897 = 18 M.L. T. 409 = 

30 I. C. 529 = 29 M. L. J. 434. 

Hindu. 

See all cases collected under Hindu. 

Schools Of. 

—Allied schools — Peception of particular doctrine by 

some of— Presumption from, of its prevalence in other 
schools. 

It must, however, be admitted that the fact of the lecep- 
tion of the doctrine in question by schools so closely allied 
to that of Dravida is in favour of the hypothesis that it also 
obtains in the latter, and strengthens the authorities which 
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HINDU LAW— (Co///./.) 

Schools of — {Contd.') 
directly support that hypotliesLs (438). {Sir James IV. 

Cidvilc.) Collector of Madura v. mootloo Kama- 
1, inoa Skthupathv. (1868) 12 M. I. A. 397 = 

10 W.R. (P. C.) 17=1 B. L. R. rp.C.) l = 2Suth. 135 = 

2 Sar. 361. 

Autliorities in — Particular tieatises of those schools. 

See Hindu Law— Authorities— Several Schools 

OF LAW. (1867) 11 M. I. A. 487(507-8). 

Benares sdiool — Most orthodox school. 

I’lie Benares school is the most orthodox of the different 
schools of Hindu law. {Sir Robert Phillimorc.) BHYAH 

Ram Singh v. Bhyah Ugur Singh. 

(1870) 13 M. I. A. 373(390)= 14 W. E. CP. C.) 1 = 
5 B. L. R. (P. C.) 293 = 2 Suth. 330 = 2 Sar. 566. 

Mithila and Miihakshara Schools — Similarity and 

distinction between. 

The Law of the Mithila School is the law of the Mithak- 
shara except in a few matters in respect of which the law 
of the Mithila School has departed from the law of the 
Miihakshara. {Sir John Edy^e.) SOURENDKA MoHAN 

Sinha V. IlARi Prasad Sinha. 

(1925) 52 I. A. 418 (437) = 5Pat. 135 = 42C.L J. 592 = 
24 A. L. J. 33-(1926)M. W. N. 49 = 7 Pat. L. T. 97 = 
A. I. R. 1925 P. C. 280 = 91 I.C. 1033 - 50 M. L. J. 1. 

Origin and development of. 

The remoter sources of the Hindu law are common to all 
the different schools. The process by which those schools 
have been developed seems to have been of this kind. Work.'> 
universally or very generally received became the subject of 
subsequent commentaries. The commentator put his own 
gloss on the ancient text ; and his authority having been 
received in one an 1 rejected in another part of India, schools 
with conflicting doctrines arose. Thus the Mitakshara, 
which is universally accepted by all the schools except that 
of Bengal as of the highest authority, and which in Bengal 
is received also as of high authority, yielding only to the 
Dayabhaga in those points where they differ, was a com 
mentary on the Institutes of Vajnavalkya ; and the Daya- 
bhaga, which wherever it differs from the Miihakshara, pre- 
vails in Bengal, and is the foundation of the principal 
divergences between that and tlie other schools, equally 
admits and relies on the authority of ^’ajnavaIkya. In like 
manner there are glosses and commentaries upon the Mitak- 
shara, which aie received by some of tlie schools that 
acknowledge the supreme authority of that treatise, but 
are not received by all. This veiy point of the widow’s 
right to adopt is an instance of the process in que.slion 
(435). {Sir James W. Colvile.) COLLECTOR OF MadURA 
V. MooTTOo Ramalinga Sethupathy 

(1868) 12 M. I. A. 397 - 10 W.R.P. C. 17 = 
1 B. L. R. (P.C.) 1=2 Suth. 135 = 2 Sar. 361. 

HINDU LAW. 

Adoption— Adopted son. 

Adoption— Agreement not to make. 

Adoption— Anxiety of childle.ss Hindoo for. 

adoption — AN'J'E-ADOPTION agr eemen t. 

Adoption — Authority to adopt. 

adoption— CAPACITY TO GIVE IN. 

Adoption— Capacity to be adopi ed. 

Adoption— Capacity to take in. 

Adoption— Ceremonies of. 

Adoption— Co-widows. 

Adoption— Custom as to. 

Adoption — Deceased person. 

Adoption— Decision as to. 
adoption— Deeds — Adoption by. 

Adoption— Deeds relating to. 

AdOPTTON — De facto, BUT INVALID, ADOPITON. 


HINDU ’LAVI~{Contd.) 

Adoption— (C^>«/^/.) 

Adoption— dhusars of district of Gurgaon. 
Adoption — Disqualified proprietor. 

Adoption — Dvyamushyayana form, 
adoption— Effect of. 

Adopi'ion— Evidence of. 

Adoption— Fabricated adoption. 

Adoption— Factum and validity of. 

Adoption — Factum 7falet. 

Adofi'ion— Forms of. 

Adoption— Gharbari GcSavis. 

Adoption— Girls. 

Adoption - Illaloni son-in-law. 

Adoi>tion— Institution of— Temporal ok spiri- 
tual. 

Adopi'ion— Jains. 

Adoption— Kritrima form. 

Adoption— i.AW of. 

Adoption— Onus of Proof of. 

Adoption— presumption against— Cikcuaistan- 

CES RISE TO. 

Adofi'ion— Presumption in favour of— Circum- 
stances giving rise to. 

Adoption— Proof of. 

Adoption — Religious feeling of Hindoos as to. 
Adoption — Religious theory of. 

Adoption — Retrospective operation ok. 
Adoption- -Revocation of. 

Adofi'ion — Second adoption — Validity of. 
Adoption — Setting aside ok. 

Adoption— Simultaneous adoption. 

Adoption— Spiritual benefit from— Exhaus- 
tion of. 

Adoption— Spiritual or temporal institution. 
Adoption— Status of. 

A DOPTION — SUDRAS. 

A l )0 P'I'I ON — V A I, I D I r V of . 

Adofi'IOn — Widow — Adopi ion by, 

Adoption— Adopted son. 

{See also HINDU Law — AdOP'HON — WIDOW — 

Auop'i ioN BY— Adopied son under.) 
Adoptive father. 

Adoptive mother. 

Adverse Possession against, 
agreement not to adopt— Adoption made in 

BREACH OF. 

Ceremonial competence — Age of. 

Compromise with reversioner but for adop- 
tion AND ALIENEE FROM WIDOW. 

Co-plaintiff with adoptive mother in suit by 

HER to be maintained IN POSSESSION OF HUS- 
BAND’S ESTATE— Decree in case of. 

De facto, BUT INVALID, ADOPTION. 

Gift i'o— G if'j- to unborn persons— Rule as to. 
Gift to a person described as an— Invalidity 
of ADOi>TioN — E ffect OF. 

Guardianship ok. 

Inheritance by. 

Inheritance to , 

Legal capacity to continue the line— Attain- 
ment OF FULL, 

Maturity— age of— Aitainment of sufficient. 
Partition of joint family property. 

POSITION OF, IN NATURAL AND ADOPTIVE FAMILIES— 

“New birth” in adoptive family— Theory ok. 
Religious ceremonies— Capacity to perform. 
Reversioner but for adofiion and alienee 
from widow— Compromise with. 

Rights of. 
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[INDU I.AW— 


Adoption — Adopted son — {Coutd,) 


Adoptive father. 

SHEBAITSHIP of DEBUri'ER PROPERTIES — JOINT 
RIGHT OF, ALONG WITH NATURAL-BORN SON. 

Spiritual benefit from— Exhaustion of. 

Status of. 

Widow— Adopiton by— Adopted son under. 


Allotment of family property to Aran j^cr—C on sent 

previous of adopted son necessary to — Ratification subse- 
quent by him if equivalent to. 

Quaere whether, in a case in which the previous consent 
of the adopted son of a Hindu would be necessary to render 
binding upon him (the adopted son) an allotment by the 
father of family property to a stranger, a subsequent ratift 
cation by the son of the allotment would be equivalent for 
that purpose, in Hindoo Law, to previous consent (103). 
{Mr. Pemberton Lei^h.) RUNGAISLMA 7-. ATCHAMMA. 

(1846) 4 M. I, A. i=7 W. R. (P.C.) 67-1 Suth. 197- 

1 Sar 313. 


Allotment of family property to strany^er — Ratifi- 
cation of — Bindinyy nature of — Knoiolcd ^e of rights — Rati- 
fication 'iVithout — Elfect. 

V. a Hindu, first adopted J. and, during the lifetime of /, 
aflerwarfis adopted R. The adoption of R was found to l.'C 
invalid under the Hindu law, and it was lield tliat R could 
not succeed to the estate of V as such adopted son. V had, 
during ids lifetime, however, divided his pn-perties, ances 
tral and sclf-ac(]uired, between J and A’, and R was in pos- 
session of the properties allotted to him under the said di\i- 
sion. The question arose whethei' R' s title to tlie said pro- 
perties could not be maintained on the ground that it was 
subsequently recognised by /, and that such subsequent re- 
cognition might be considered equivalent to a previous 
assent. The recognition was ba.sed on the fact that y, after 
he came of age, acquiesced in the division of proi)erty made 


by V. 

Held, that it was imjxjssible to maintain R's right upon 
the ground suggested, because, supposing / to have aerjuies- 
ced after he came of age in tiie division of property made by 
V . it was an acquiescence on the footing of a right already 
asserted by the father to exist in A', and it did not appear 
that J possessed all the knowledge, or was placed in the cir- 
cumstances which must exist in order to make his ratifica- 
tion binding, even if it was assumed, which was not by any 
means clear, that such subsequent ratification would be equi- 
valent for that purpose, in Hindu law, to previous consent 
(103). {Mr. Pemberton Lei^h.) UUNGAMMA v. ATCH- 

amma. (1846) 4 M. 1 A. 1-7 W. R. (P. O.) 57- 

1 Suth. 197-1 Sar. 313. 


Compromi.se binding on adopted son— Authority to 

enter into — Proof of. Bee C, P. C. OF 1908, C). 23, K. 3 — 
Compromise— Construction. (1927) 53 M. L. J. 345. 

Gift of property to, as ancestral imm'.a’ab/e property 

subject to Mii/iakshara laio — IVhat amounts to — Adopted 
son's rights in. 

The plaintiff-appellant was the nephew by birth and the 
son by adoption of the defendant and cross appellant. The 
suit was instituted for the purpose of ascertaining and en- 
forcing the rights and interests of the plaintiff as against the 
defendant in certain moveable and immoveable property 
which was the subject of a number of family transactions 
from the year 1864 onwards. The said transactions were 
evidenced by Exs. C 6, 7, 8 and 9 in the suit, the terms of 
which are set out on pp. 218-220 of the report of the case in 
L. K. 8 I. A. 


Held that, according to the true construction of Exs. 
C 6, 7, 8 and 9, all the share and interest in the moveable 
and immoveable property of M, the natural father of the 
plaintiff, and in the talook of AT, which was thereby stated 


HINDU LAW— 

Adoption— Adopted son — {Conld.) 

Adoptive father— ( cwy.) 

to be given to the defendiint or to the plaintiff, was given to 
the defendant for such interest and with such right of suc- 
ce.ssion to the plaintiff as by virtue of the law of the Mithak- 
shara attaches to ancestral immoveable property as between 
father and son (228). {Sir Arthur Ifohhouse.') SETH 
jAiDiALr/. Seth Sita Kam. (1881) 8 I. A. 216 = 

4 Sar. 297=Bald. 400 -R. & J.’s No. 66. 

Gift deed of joint family property by — Validity 

against adopted son of — Execution of deed and delivery 
thereof to donee prior to adoption — Registration of deed 
subsequent — Effect. See T. P. ACT, S. 123 — Gift DEED 
OF JOINT FAMILY PROPERTY. 

(1926) 54 I. A. 80 -^50 M. 193. 

J nheritance to — Right of — Agreement barring — 

V alidity. 

A stipulation that an adopted son should not ever take by 
descent from his father will have the effect of entirely alter- 
ing the law of descent and is contrary to the principle laid 
down in the Tagore case (99). {Sir Barnes Peacock.) SRI 

Raja Rao Venkata Mahapati Surva Rao UahadOr 
7-. The Hon. Ski Raja Rao Venk.via Mahapati 
Gangadhaka Rama \<ao Rahauuk. 

(1886) 13 I. A. 97 = 9 M. 499 (505) = 4 Sar. 726. 

1 nheritance to — Right of — Bar of-^Possibility in 

law of. 

The position that, though adoption might be permissible 
in a particular family or clan, succession to the estate of the 
adoptive father did not follow from the adoption, would be 
so unusual and so contrary to Hindu ideas, that there was 
little chance of its being accepted. {Lord P/ii/limore.) 
Sahdeo Naraik Deo 7'. Kusc.m Kum.\ri. 

(1922) 50 I. A. 58 (68) = 2 P. 230 = 
A. I. R. 1923 P. C. 21 32 M. L. T. 121 = 

4 Pat. L. T. 217-37 C. L. J. 369 = 18 L. W. 597 = 

(1923) M. W. N. 377 = 27 C. W. N. 901- 
25 Bom. L. R. 660 - 71 I. C. 769 -- 44 M. L. J. 476. 

Maintenance grant to des.endible to his male fles- 

cendants — Adopted son under adoption by widow of grantee 
—Right of, to take under grant — C'ustom excluding — Proof 
of — Onus — Quantum. See HINDU Law — IMPARIIDLE 

Kstate — Junior members — m,\intenance of — 
Grant for— ( l) Male descendants of grantee, 
ETC. AND (2) Male line of gpantee, 

(1918) 46 I. A. 97 = 43 B. 778. 

Partition of self-acquisitions and joint family pro‘ 

perties between adopted son and stranger — Adopted son 
suing to recover portion of joint family property given to 
stranger — Giving up of portion of self -acquisition received 
by him^Necessily. 

K, a Hindu, first adopted /, and during the life- 
time of /, afterwards adopted R. The adoption of R 
was found to he invalid under the Hindu Law, and it 
was held that R could not succeed to the estate of V as 
such adopted son. V had, during his lifetime, however, 
divided his properties, ancestral and self-acquired, between 
J and R. and R was in pos.ses.sion of the properties allotted 
to him under the said division. K could not dispose of the 
ancestral property without the consent of /, but J's consent 
was not necessary to an alienation by V of his self-acquired 
property, real and persona). 

In a suit by J to recover the whole of the estate of V . in* 
eluding that portion which was in the possession of R^ on 
the ground that R's adoption was invalid and that, therefore, 
he was not entitled to succeed to any of the properties of K, 
held that, applying to the case a principle not peculiar to 
English law, but common to all law which is based on the 
rules of justice, namely, the principle that a party shall not 
at the same time affirm and disaffirm the same transaction— 
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Adoption -Adopted son— (O/A/.) 

ADOP'J IVE father— 

aifirin it as far as it is for his benefit, and disaffirm it as far 
as it is to his prejudice, — effect must be given against J to 
the intentions of T', as far as he had the power of effecting 
then, and that if ytook, as he was entitled to do, the whole 
ancestral property which the fatlier could not dispose of 
without his consent, he must give up for the benefit of R the 
whole property included in the division to the disposition of 
which his consent was not necessary, namely, the personal 
property of V (103). {Mr. Pemberton Leigh.') RUN- 
GAMMA 7'. AtCHAMMA. (1846) 4 M. I. A. 1 = 

7 W. R. (P. C.) 57 = 1 Suth. 197=1 Sar. 313. 

’’Property of — hnit for^ against undivided brother of 
deceased placed in possession by Gen'crnment on death of 
deceased — Mesne profits in — Period for iv/tieh adopted son 
entitled to — /Adoption by widenv- — Mo demand of possession 
prior to suit. 

The then holder of the impartible Zemindary of Chinna- 
kimidy died on 23 — 11 — 1808. The appellant was his 
undivided half-brother; while the respondent was a person 
who, on 20 — 11 — 1870, had been adopted to the deceased 
by his widow. 

On the death of the last holder the Government, in the 
exercise of its supposed power of nominating a successor, 
recognised the appellant as the successor to the estate, and 
placed him in possession of the estate in about Septeml^er, 
1869, 

On 15 — 12 — 1870, the respondent commenced she suit 
out of which the appeal arose for the recovery from the 
appellant of the ^emindary and of all the property appur- 
tenant thereto, with mesne profits. The plaint stated that 
the cause of actio i accrued to the plaintiff on 20 — 1 1 — 1870, 
the date of his adoption. The plaint itself was filed on 
15 — 12 — 1870, and there was no proof of a previous 
demand of possession. 

The High Court nevertheless, by its decree, made the 
appellant accountable for mesne profits from the time when 
he was placed in passession by the order of Government in 
about September, 1869. 

//eld^ modifying the High Court’s decree, that the 
account of mesne profits should run only from the com- 
mencement of the suit (193 4). 

At the time when the appellant was placed in possession 
by the order of Government, he was, in default of a son of 
the last holder, natural or adopted, unquestionably entitled 
to the zemindary, and there is no proof of a denrand of 
possession before suit (193). {Sir James IV. Colvile ) Sri 

Raghunadha V. Sri Brozo Kishoro. 

(1876) 3 1. A. 164 = 1 M. 69 (83 4) = 25 W. R. 291 = 

3 Sar. 683 = 3 Suth. 263. 

Shebaitship of debutter properties — Joint right of — 

Agreement giving, to adopted son and natural-lx)rn son — 
What amounts to. See HINDU LAW — ADOPTION- 

ADOPTED SON— Shebaitship, etc. (1920) 47 I.A. 140. 

Will by — V alidity'against adopted son of^Adoption 

by widozv after husband's death. 

When a disposition is made intra vires by one who has 
full power over property under which a portion of that 
property is carried away, no rights of a son who is subse- 
quently adopted can affect that portion which is disposed 
of. The same is true when the disposition is by will and 
the adoption is subsequently made by a widow who has been 
given power to adopt. For the will speaks as at the death 
of the testator, and the property is carried away before the 
adoption takes place. The consent or non-consent of the 
natural father cannot in such cases affect the question (262). 
{Viscount Dunedin,') KRISHNAMURTHI AYYAR v. 
KriSHNAMURTHI AYVAR. (1927) 64 I. A. 248 = 

60 M. 608 = 39 M. L. T. 62 = 26 A, L. J. 946 = 
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ADOFfIVE FATHKR~{Contd,) 

(1927 ) M. W. N. 469 - 4 O. W. N. 621 = 
31 C. W. N. 910 = 45 C. L. J. 620 =26 L. W. 186 = 

8 Pat. L. T. 719 = 29 Bom. L. B. 969 = 101 1. 0. 779 = 

A. I. B. 1927 P. C. 139 = 63 M. L. J. 67. 

lyiO depriving adopted sent of preperty— Contract 

by adoptive father not to make — Agreement saying that he 
had constituted adopted son heir to his property if amounts 
to. 

An agreement executed by a Rajah who had adopted the 
appellant, after stating that the Rajah had adopted the 
appellant and given him a certain name and constituted him 
heir to his zemindary of Pittapur, etc., and to all other pro 
perties moveable and immoveable, said : “ I (the Rajah) 
agree in compliance with your (natural father's) request to 
your retaining with my adopted son the thirty servants you 
have been retaining and changing them from time to lime 
and to permit you or any one of your family to see him 
whenever you or they may come to see him.” 

Hehf that there was nothing in the agreement about the 
Rajah not exercising any power which he might have by 
law of making a will. 

Saying he had constituted the appellant heir to his pro- 
perty means only that he had given him the same right of 
inheritance as a natural son would have. {Sir Richard 

Couch.) Sri Raja Rag Venkata Surya Mahipati 
Rama Krishna Rag Bahadur v. Cgurt gf Wards. 

(1899) 26 I. A. 83 (88-9)= 22 M. 383(390) = 
3C. W. N. 415 = 1 Bom.L.R. 277 = 7 Sar. 481. 

IVill depriving adopted son of property — Contract 

by adoptive father not to make — Implication of^ from fact 
of adoption itsclf^Propricty. 

The argument that on the adoption of a son by a Hindu 
there is an implied contract by him not to make a will, the 
consideration for it being the giving of the son by the 
natural father, is a novel one and without any authority to 
support it. If it were right, an adopted son would be in a 
higher position than a natural son. A Hindu would be 
unable to adopt a son without depriving himself of any 
power which he might have by law of alienating his pro- 
perty, or at least of disposing of it by will. {Sir Richard 

Couch.) Sri Raja Rag Venkata Surya Mahipati 
Kama Krishna Rag Bahadur v. Cgurt of Wards. 

(1899) 26 I. A. 83 (89)= 22 M. 383 (390) = 
3C. W. N. 415 = 1 Bom. L. E. 277 = 7 Sar. 481. 


Will postponing right of adopted son till after death 

of widenv and making gift ai'cr in event of his death with- 
out issue before — Validity — Dayabhaga laio^Widotc consti’ 
tilted executrix. 

A Hindu, subject to the Dayabhaga school, executed a 
will by which he appointed his wife his sole executrix and 
authorised her to adopt Dattaka putra. The will provided, 
“In case of death of an adopted son my said wife shall adopt 
one after another five sons in succession. If my said wife 
dies without adopting a son, or if such adopted son prede- 
ceases her without leaving any male issue, in such case my 
estate after the death of my said wife shall pass to the sons 
of my sister R who may be living at the time of my death.” 

On the testator's death his widow applied for and obtain- 
ed probate of the will. She adopted a son who died with- 
out issue and herself died shortly after without making a 
further adoption. Both the Courts in India held, on the 
construction of the will, that, as the adopted son died 
without leaving male issue, on the death of the widow the 
bequest to the sons of B took effect. 

On appeal to the Privy Council, it was urged that on the 
adoption of the infant the estate vested in him as full owner 
by virtue of the Hindu law of inheritance, that he took it in 
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HINDU LAW— (C.w///,) 

Adoption — Adopted son~-{Cof/fd.) 

Adoptive father— 

his capacity of son and not as devisee undei the will, and on 
his death the property devolved on his heirs, and the execu- 
tory devise in favour of the sons of B failed. 

Hi'id that, on the right construction of the will the estate 
vested in the widow during her life, that it could pass only 
to the son who survived her, or in case of his death in her 
lifetime, to his male issue, if he left any, and that in the 
events that had happened the gift over took effect (18). 

Had the testator given to the widow a power to adopt 
without constituting her his executrix, she would have taken 
merely a widow’s interest which would have become divested 
on her adopting a SOM ( l7-8). (^A/r. Ameer A/i.) BhUPEN- 

DRA Krishna Ghose v. amarendra Nath Dev. 
(1916) 43 I. A. 12 = 43 C. 432 (439) = 34 I. C. 892 = 

(1916) IM. W. N. 73 = 20 C. W. N. 169 = 
14 A. L. J. 167 = 3 L. W. 252 = 19 M.L.T. 97 = 
23 C. L. J. 169 = 18 Bom. L.B. 347 = 30 M. L. J. 110. 

Will subsequent to adoption by, disposing of ances- 
tral property — Validity against adopted son of. See HINDU 
l^AW— JOINT FAMILY — FATHER — ANCESTRAL PRO- 
PERTY— Will bequeathing. 

(1915J 43 I.A. 20 (23 4) 39 M. 107. 

ADOFllVE MOIHER. 


(A . li . — All other cases will be found collected under 
Hindu Law — Adoption — Widow —Adoption by— -Adopted 
son under.) 

Admission iu pleadings by — Binding character of ^ 

on adopted son brought on record in her place. 

Suit No. 3l6 was brought on behalf of B, a minor, by 
his natural father, as his next friend, for a declaration tliat 
he was the validly adopted son of one A', having been 
adopted by the appellant, K's widow, under an authority to 
adopt executed by him in her favour. One of the defen- 
dants in the suit was a daughter-in-law of A , who had her- 
self adopted one G under an authority to adopt alleged to 
have been given to her by her husband. Pending the suit the 
daughter-in-law died, and C was admitted as a defendant 
on the record. One of the issvies in the case was as to the 
execution of the authority to adopt relied upon in the plaint. 
It was contended that the daughter-in-law had by her 
answer admitted the validity of that instrument and that it 
was therefore unnecessary for the plaintiff to prove it. 

field that, assuming that there was such an admission by 
the daughter-in-law, G would not l)e bound by it C301). 

G did not come in as the heir of the daughter-in-law, for, 
if he were truly adopted, his title was paramount to hers 
(301), {^Lord Kingsdoionf) MUSSUMAT ANUNUM0\ EE 

Chovvdhoorayan V . Sheer Chundeu Roy. 

(1862) 9 M. I. A. 287 = 2 W. R (P. C.) 19 = 
Marsh. 456 = 1 Suth. 485 = 1 Sar. 854. 


'Bond given by., and guardian — Statement of account 

ill' — Binding character of., against adopted son, 

A bond purporting to be made by a Hindu widow on the 
settlement of an account between the widow and the obligee 
under the bond, and to be given for moneys partly due from 
her deceased husband, and partly advanced to the widow 
h ;rself, purported to bind nolx>dy but the widow. 

field, that the statement of the account in the bond could 
not bind her adopted son, who was a minor at the time and 
was living under her protection, and was entitlea to the 
estate of the deceased as adopted son, because he was no 
party to the instrument (322-3). (fof'd Ktngsdinon.) 
CHETI'V Colum Coomara vencatachella REDDYAR 
i'. Rajah Kungaswami Sreemunth 
DOOR. (1861) 8 M I. A. 319 = 4 W. R. 71 = 

1 Suth. 437 = 1 Sar. 786. 

Bond\given by^ and guardian — Validity against adop- 
ted son of' — Recognition by him thereof after attaining age. 


HINDU 'UA.Vf—iConid.) 

Adoption— Adopted son — {Could.) 

A I )0 Fl' I V E M OT H E R — ( CV//A/. ) 

The suit was to enforce against an adopted son a bond 
executed by his adoptive mother and guardian during his 
minority. The bond was executed for the purpo.se of pay- 
ing off a debt due l)y the deceased adoptive father and 
charged upon his estate, and to discliarge certain debts con- 
tracted by the adoptive mother in the management of the 
estate. The validity of the bond was recognised by the 
adopted son after he came of age. 

field, tliat the Ixind was binding on the adopted son. 
{Lord Kingsdoxvn.) CHEITV COLUM COOMARA Ven* 

cat.achella Keddyar?'. Rajah Rungasawmy Stree- 

MUNTH JEVNGAR BAHaDOOR. (1861)8 M.I.A. 319 = 

4 W. R (P. C.)71=l Suth. 437=1 Sar. 785. 

Guardianship of adopted son — Right of — Agreement 

giving right to natural father in consideration of his giving 
in adoption — Effect of. See HINDU Law — AdOPTKJN 

Ante ADOPTION agreement — Widow adofj ing 

AND NATURAL F.ATHER. (1880) 7 I.A. 173(179 80) = 

2 M. 270 (281). 

Inheritance to adopted son — Right of. See HINDU 

Law— ADOPTION— Adopted son— Inheritance to. 

Maintenance and affectionate treatment by adopted 

son of — Condition imposed by will as to — Precedent or 

subsequent — Breach of — Effect. See Hindu Law WILL 

—CONSTRUCTION— Adoptive mother. 

(1920) 47 I. A. 202 (206) = 47 C. 1012. 

Position of — l\'rson entitled to — Receiving mother 

Other 7oives of adoptive father — Distinction — Ink ritance 
to adopted son — Rights of ser'cral wii'es as to — Distinction. 

When a Hindu having more than one wife adopts a son 
in conjunction with one of them only the other wives do not 
acquire the .same legal status with respect to the adopted 
son as the wife who joins lier husband in making the adop- 
tion and are postponed to the latter in tlie order of inherit- 
ance to the boy adopted, {f.ord ffobhonse.) .ANNAPURNI 
Nachiak V . FORBES. (1899) 26 I.A. 246 - 23 M. 1 = 

3 C. W. N. 730 = 1 Bom. L.R. 611 = 7 Sar. 591. 

Position of— Person entitled ta — Receiving mother 

— Other 7vives of adoptive father— Maternal grand-parents 
— Inheritance to — Adopted soifs right to — Parents of rC' 
ceiving mother — Parents of other wives — Distinction, 

Only one wife can receive the child in adoption so as to 
step into the position of being its adoptive mother. This is 
evident fron\ the cases which establish that the receiving 
mother acquires in the eye of the law’ the same position as a 
natural mother to such an extent that her parents become 
legally the maternal grand parents of the child. To hold that 
a child couM bear such a relationship to more than one 
mother would be entirely contrary to settled law and would 
produce inextricable confusion in the law of inheritance. 
{f^rd Moulton,) VENKATA NaR.ASIMHA APPA ROW 7'. 
Parthasarathy Appa row. (1913) 41 I.A. 61 = 

37 M. 199 (220) =18 C.W N. 654 = (1914) M.W.N. 299 = 

16 Bom. L. R 328 = 19 C. L J. 369 = 16 M. L. T. 285 = 

12 A. L J 316 = 23 I.C. 166 = 26 M.L. J. 411. 

-Validity of adoption — Right to dispute, on ground 

of absence of authority to adopt — Estoppel. See Hindu 

j .^vv— A doption -ADOPTED son— Status of— right 
TO DISPUTE— Estoppel — adoptive mother. 

Adverse possession against. 

— Female members of adoptive fathePs family — Pos- 
session of, if and when adverse. 

Respondent, the adopted son of one R deceased, sued the 
appellants, the daughter of R and her son, for the recovery 
of a house at Amritzar, the property of R. The appellants 
pleaded adverse possession. 

The house was a family house and was naturally the pro- 
|)er place in which the widow of R, the widow of a pievioys. 
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Adoption — Adopted son — {Contd.) 

Adverse Possession against— 

ly adopted son of A*, and the daughter of R (until her 
marriage) should live. The respondent, who was employed 
at Lahore, allowed the ladies to live in that house. The 
rents of the properly were trifling, and he allowed the ladies 
to enjoy those rents for their maintenance, 

I/t'Id that, under those circumstances, the possession of 
the ladies was not adverse to the respondent. {^Sir John 

pAlgc.') Dukga Devi 7-. Shamrhu Nath. 

(192-1)51 I.A. 182(191) = 5Lah 200 = 34 M.L. T. 93 = 
' 26 Bom. L. R. 557 = 22 A. L J. 394 = 80 1. C. 965 = 

A.I.R. 1924 P. C. 113 - (1924) M. W. N. 434 
20 L. W. 216 = 29 C.W.N, 106 = 46 M. L.J. 661. 

Agreement not to adoet— Adoption made in 

liKEACH OF. 

Validity — Rights of adopted son in Ciuse of. See 

HINDU T, AW— Joint Family— Father— Adoption. 

(1886) 12 I. A. 97 (99) =9 M. 499 (605). 

Cekemonial Competence — Age of. 

— -Attainment of — What amounts to. Seo HINDU 

l.AW— S on— tT:KEMONiAL competence. 

(1903) 30 I. A. 234 (237) = 27 B- 492. 

Compromise with reversioner rut for adopi ion 

AND alienee from WIDOW. 

Undertaking by reversioner not to dispute validity of 

adoption — Undertaking by adopted .son to confirm aliena- 
tion and to settle other properties on reversioner’s wife in 
consideration of — Preach by reversioner of his undertaking 
—Right to insist upon undertaking by adopted son — Effect 
on. See COMPROMISE— CONSIDERATION FOR— EXECU- 
TED OK. (1904) 31 I. A. 107 = 31 C. 584. 

CO-PLAINTIFF WITH ADOPTIVE MOTHER IN SUIT RY 
HER TO BE MAINTAINED IN POSSESSION OF HUSBAND’S 

ESTATE — DECREE IN CASE OF. 

Declaration of her right as proprietor or as guardian 

for adopted son— Propriety. See DECREE — HINDU Law 

—Widow— Adopted son (minor). 

(1878)5 1. A. 87(115) = ! A. 688 (708-9). 

DE FACTO. RUT INVALID, ADOPTION. 

• Effeet of, on personal and legal status of adopted son. 

It is no slight matter for a boy to be passed from one 
family into another. Even in Knglaiul such a thing cannot 
be done without a serious effect, for good or ill, on the boy’s 
welfare. In India the ties of famil)' life are far stricter, 
and if a boy has been transplanted from his own farnily 
into another by a de facto adoption, and then the adoption 
turns out to be invalid in law, and he is rejected out of his 
adopted family, his relations to his natural family must be 
seriously disturbed Whether his previously existing legal 
status would be taken away is a point not calling for any 
opinion. Assuming that the invalidly adopted boy could 
return after an absence of five years, and so resume his legal 
position, it is impossible that his personal position should 
be the same as if the fie to his family had never been bro 
ken (129). (^Lord Hohhonse.') SURENDRAKESHAV KOY 
V. DOORGASUNDARI DASSEE. (1892) 19 I. A. 108 = 

19 C. 513 (532-3) = 6 Sar. 150. 

GiFi'TO— G ift to unborn persons— Rule as to. 

Inapplicability of. See HINDU Law — GIFT— 

donees UNDER— persons IN EXISTENCE, ETC. 

(1872) Sup. I. A. 47 (67). 

Gift TO A person described as an— Invalidity of 

adoption— Effect of. 

— Gift hi^ld io be valid notwithstanding^ as being one 

to the donee as persona designata. 

The material passages of the will of a childless Hindu 
were in these terms And as I am desirous of adopting 


HINDU J^A.W~iContd.) 

Adoption— Adopted ^on—{Contd.) 

Gift to a person described as an— Invalidity 
of adoption— Effect 0¥~{Contd.) 

a son, I declare that I have adopted A'* third son of my 
eldest brother. My wives shall perform the ceremonies 
according to the shastras, and bring him up, and until that 
adopted son comes of age, those executors shall look after 
and superintend all the property, moveable and immoveable, 
in my own name or Ijenami, left by me, also that adopted 
son. When he comes to maturity the executors shall make 
over everything to him to his satisfaction. The executors 
are empowered to perform the daily and occasional family 
ceremonies and pay the expenses of suits, etc., after due 
consideration. The minor, when he attains maturity, shall 
be incompetent to object to anything done by them in this 
respect. God forbid, but should this adopted son die, and 
my younger brother /V have more than one son, then my 
wives shall adopt a son of his. If at that time, Af has not a 
son eligible to adoption, they shall adopt another .son of my 
eldest l)rother, and the wives and executors shall p)erfoini 
all the afore mentioned acts.” 

field that, on the true construction of the wilL there was 
a gift of his property by the testator to a designated person, 
A', and that the lakif)g of the property by A' under the 
will was not dependent on whether the testator’s wives rliose 
or did not choose to perform the ceremonies f257-8). 

The effect of the will according to their Lordships’ view 
is this : — “ I declare that I give my property to A', whom I 
have adopted.” There is a gift of his property ])y the tes- 
tator to a designated person. This direction follows, “ my 
wives shall perform the ceremonies according to the shas- 
tras, and bring him up.” Undoubtedly the testator desired 
and expected that the wives should perform certain cere- 
monies. He requested them to do .so. But it appears to 
their J^ordships that it woultl be an altogether erroneous 
reading of the will to suppose that he intended the taking of 
his property by K to be entirely dependent on whether the 
wives chose or did not choose to perform tlie ceremonies. 
Even if they did not, and the adoption was not in all res- 
pects complete, the gift of the property nevertheless took 
effect (257-8). {Sir Robert P, Collier NiDHOOMONI 
Debya V. Saroda PERSHAD MOOKERJEE. 

(1876) 3 I. A. 253 = 26 W.R. (P. C.) 91=3 Sar. 652 = 

Bald. 78 = 3 Suth. 338. 

The portion of the will of a Hindu which contained 

the bequest to A was as follows : — 

‘’Having no son, I loved and supported A as my .son. And 
as the said boy was very attached to me and my wife, and 
was an object of affection to us, I had a mind, granting to 
my daughters and daughters’ sons a proper portion of my 
share of the ancestral property and self-acquired property, 
to give the remainder of the moveable and immoveable pro- 
perty to the said boy. Since then I have taken the said 
boy in adoption, in virtue of the consent and gift of his 
father and mother, after getting the vyavaslhas (opinions) 
of pundits, and on performing the ceremony of jag according 
to the shastras. Therefore, the said dear boy A will be the 
heir to the whole of moveable and immoveable property. 
But I direct that, excepting the property granted by me as 
stated in paragraph 11 of this will, the said A, and after 
him his son, and after him his grandson, and on the death 
of the latter, his great grandson shall obtain the proper 
share, ancestral, of my father, and the four annas share out 
of the proper share of my uncle, obtained by me by gift under 
his will, and the self-acquired moveable and immoveable 
property of me and my father which will be left. If, through 
my misfortune, the said boy die without leaving a son, then 
I give permission to my wife that she may, for the purpose 
of providing for the preservation of funeral cakes and 
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Adoption— Adopted son — (Consul,) 

Gift to a person described as an~Invauditv 
OF adoption— Effect of— 

libations, taUe in adoption two sons in succession, one on 
the death of the other, from one of my paternal cousins who 
may have sons.” And there was a direction that if no son 
could be had of his paternal cousins all his daugliter's sons 
shoulil be in equal shares entitled to his paternal and self- 
acquired property. 

Though the testator went through the ceremonies of 
adopting^, the adoption was found to be invalid, because 
there was no giving and taking as required by the law. The 
question was whether nevertheless A took under the will. 

Held, aftirming the Courts below, that the bequest was 
to by name, and was not dependent upon the adoption, 
and that A took under the will notwithstanding the invali- 
dity of his adoption (107). {^Sir Richard Couth.) BlRES- 
WAk MOOKEKJIr'. AKDHA CHUNDER ROV CHOWDHKV. 

(1892) 19 I.A. 101-19 C. 452 (461-2) - 6 Sar. 171. 

Where the will of a Hindu stated that he had been 

keeping the minor son of his brother-in law as adopted son 
and gave the testator’s properties to him absolutely, held 
that, on the true consiru'aion of the will, there was a valid 
gift to the minor as persona desi^^nata and tlial the validity 
of the gift was not conditional upon his adoption as a son to 
the lc>tator having bet-n validly effected. 

'File testator no doulil refers to the minor as his adopted 
son, but he ex])lains what is meant by that expression by 
stating that he had been keeping the minor ‘'as adopted 
son” — that is, with a view to his adoption. The gift to tlie 
minor is therefore not conditional on adoption. {Lord 
Ma c na ghten.) .S U 1 1 li A K A A 1< ? - . S U 1 1 B A M M A I . . 

(1900) 27 I.A. 162-24 M. 214 = 
4 C.W.N. 805 = 2 Bom. L.R. 982-7 Sar. 782. 

Gift held to be ifi7'alid and ineffectual . 

An angikar-patra, addressed to J. ran as follows : — 

” To D. This angikar-patra, executed in the year 1284 
(1877) by Jogendra Deb Raikat, zemindar of Pergunnah 
Baikuntpore, etc., showeth, — 

“That your father in his lifetime and in the presence of 
liis agnatic relations, gave you away to me for adoption 
lx)th verbally and under a written deed. I accepted the 
gift, and duly received the son (in adoption) ; but I have 
not hitherto made this fact known to any person in the hope 
that a son may be born to me of my loins. I have in the 
meantime supported you and educated you. Besides, to 
provide against the contingency of my dying without leaving 
behind me any son born of my loins or taken by me in 
adoption, I, on Cheyt 1278 (9th April, 1872), executed a 
will with permission for adoption, W'herein I authorised rny 
three vN'ives to take .sons in adoption, each of these Ranis 
to exercise this right on the death of the other. .Subse- 
quently on 10th Falgoon, 1279 (20th of February, 1873), 
I executed a codicil to that will, and in that codicil I ap- 
pointed the Ranis as principal executors, and I appointed 
other men assistant executors to assist the Ranis in the 
management and protection of the estate during the mino- 
rity of any .son who might be born to me or of any son who 
may be received in adoption either by me or by the Ranis. 
At present I am suftering from many diseases, and to this 
day no son has been born to me of my loins. The body is 
frail; who can say what (ill) (which God forbid) may befall 
me. Wherefore I have thought it proper to disclose the fact 
of my having taken a son in adoption, and accordingly I 
have received you in adoption this day publicly, agreeably 
to the gift made by your father, and I made you over to 
your sister by your former step-mother. I authorise you 
by this angikar-patra to offer oblations of water and piiula 
to me and my ancestors after my deatii by virtue of your 


HINDU LAW— (Cw/r/.) 

Adoption— Adopted %oxi—{Contd.) 

Gift to a person described as an— Invalidity 
OF adoption— Effect 0¥—{Cantd.) 

being my adopted son. Moreover you shall l>ecome the 
proprietor of all the moveable and immoveable properties 
which I own and which I may leave behind; you shall be- 
come entitled to my dena-pawaiia (debts and dues), and 
you and your sons and grandsons shall enjoy and own them 
agreeably to the custom of the family. During your life- 
time, a k 1 as long as son or grandson of yours is alive, the 
Ranis shall not be able to lake any other son in adoption 
under the term of the will. But should you die leaving 
behind’you neither a son begotten of your loins nor an 
adopted .son, and without leaving a permission for adop- 
tion (which God forbid), in that case the Ranis may take 
a son in adoption under the terms of the will, and shall 
thereby protect the e.state.” 

According to the custom of the family J could not adopt 
a son who would be entitled to inherit the estate. The 
question, llierefore, was whether /) was entitled to take J's 
estate under the terms of tire angikar-patra, irrespedive of 
the validity of his adoption. 

Held, that I) was not so entitled, the intention of /, on 
the true construction of the angikar patra, being to give 
iiis property to 1) as his adopted son, capable of inheriting 
by virtue of the adoption (90) {Sir Richard Cou< h., 

Farln’dra Deb Raikat?'. Rajkswar Dass. 

(1885) 12 I.A. 72 = 11 C. 463 (485) = 4 Sar. 610. 

A Hindu, being at the point of death, made his will 

in the following terms : — 

"I am now ill. God forbid it, but if any mishap occur 
therefrom, and from fear thereof, I do while of .sound mind 
dedicate and give to Annapoorna Thakooranee, the Thakur 
established by my deceased father, all the ancestral and 
seif-acquired moveable and immoveable properties, zemin- 
daries, and putnee, etc., whether as my own nante or be- 
namee, to which I am entitled and of which I am in pos- 
session. I have no sons or daughters ot my loins. I have 
two wives living. Each of the two Ranees will adopt one 
son. The two adopted sons of both wives shall remain the 
shebaits of the whole of the moveable and immoveable pro- 
perty ded'cated to Annapoorna Thakooranee aforesaid. 
They will carry out the supervision and the improvement 
of the .said property. But they will do everything accord- 
ing to the advice of all the principal officers appointed by 
me. They will not be competent to make gift or sale of 
the different properties. Up to the time that the said two 
adopted sons do not attain their majority, my aforesaid 
two wives will exercise the care and control of all the said 
properties, and in carrying out these duties they shall take 
the advice of all the principal officers which have been 
appointed by me. They will not be competent to act other- 
wise. When the two adopted sons shall have attained their 
majority, and shall have acquired sufficient knowledge for the 
preservation of the property, my two waves shall make over 
to them as shebaits, to their satisfaction, all the property de 
dicated to the Issur Deb Sheba. Out of the income of the 
property dedicated to the Deb Sheba, etc., after performing 
the Sheba of the above-mentioned Annapoorna Thakoo- 
ranee, and the Sree Sree Issurs established by my ances- 
tors and myself, and after meeting the prescribed monthly 
allowances, and after performing the daily and fixed rites 
and ceremonies, as they are now' performed and met, out of 
the profits which shall remain, each adopted son shall receive 
at the rate of 1,000 rupees monthly. Therefore I execute 
this instrument of will.” 

After the testator’s death, each of the widow's adopted 
a son. The adoptions being simultaneous and therefore 
invalid under the Hindu law, the adopted sons could no^ 
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Adoption— Adopted son~{Coui(i,) 

Gift to a person described as an — Invalidity 
OF ADOP'i ion— Effect OF—iConid.) 

take anything under the wiil as such. The question was 
whether they were sufficiently described to enable them to 

take perso/ia designata, 

that they did not take as personae designata (126). 
There is no gift to the adopted sons except in the char- 
acter of shebaits. And it would require very strong and 

clear expressions indeed to show that a Hindu gentleman 

contemplated introducing as shebaits of his family Thakoor, 
two persons unknown to himself and strangers to his family. 
There is not a trace in this will to shew any such intention^ 
or to shew that the testator doubted the legality of his 
scheme, or thought of any adoption but a legal one (126). 
{.Lord Hobhouse.) SuKENDUA KeSHAV ROY DOORGA- 
SUNDARI DaSSEE. (1892) 19 LA. 108 = 

19 C. 613 (629 30) = 6 Sar. 150. 

By the first 27 clauses of his will a Hindu gave a 

great number of legacies and directions about his iiroperty. 
Clause 28 of the will was as follows : — 

“ 28 , There is my nephew’s son Karamsi now (living). 

It IS my wish to adopt him as my son. If I should not be 
able to do so in my lifetime, then my son’s widow A, is to 
t^e the said Karamsi in adoption. His adoption ceremony 
(Dattvidhan) is to be performed. My property which may 
remain as residue after all the things riientioned in my will 
have been done I give to this lad as (his) inheritance. And 
(I) appoint (him) as my heir. L is to get him betrothed 
(the outlays being made) out of my property. For the same 
about Rs. 5,000 are to be spent.” 

By clauses 29 and 30 of the will the testator directed that 
after Karamsi was adopted he should take the name of 
Kessowji, and provided for the costs of his marriage and 
for his residence, which till he was 18 was to be with L. 
By clause 31 he directed his executors to make over the 
property to Karamsi on his attaining 21, if his conduct was 
good, with alternative provisions if his conduct was bad, in 
favour of a well-behaved son. Clause 46 provided for the 
contingency of the death of Karamsi after adoption without 
leaving any descendants. The clause provided that in that 
event another boy should be adopted. 

Z- lefused to adopt Karamsi. f)n a question arising 
thereupon whether the bequest to him was to take effect 
only upon the condition that the adoption should have taken 
place or was a legacy validly made in his favour, as a 
person designated, without the adoption having been 
carried out, held-^ that the adoption was a condition prece- 
dent, and that the boy not having been adopted could not 
take under the will. {Lord Hobhouse.) KaRAMSI Mad- 
HOWJI V, KarSANDAS Natha. (1898) 23 B. 271 = 

7 Sar. 427. 

A 7vajib-ul-arz, recorded under Act XIX of 1873 

to a village called Z>, contained, under the head 
of Inheritance, second marriage, and adoption,” the 
following statement : — 

‘T am the only Zemindar in this Village. I am a Marwari 
Brahmin. Seven years ago, I adopted my sister’s son M. 
He is my heir and will be the owner. If, after this agree- 
ment, a sen is born to me, half the property will be 
received by him and half by the adopted son. If more 
than one son are born to me, the property will be equally 
divided among them, including the adopted son, as brothers. 

1 have two wives now. They will receive their maintenance 
from him (A/) during their lifetime.” 

This statement was signed by Dhanraj, the owner of the 

village D . 

Held that, assuming that the statement could be treated 
a will in favour of the adopted son Aj, it was the inten- 
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Adoption— Adopted son— (0«/rZ.) 

Gift to a person described as an^Invalidity 
OF adoption — Effect of— 

tion of Dhanraj to give his property to M as his adopted 

son capable of inheriting by virtue of the adoption ; and 

that as the adoption was invalid, it gave A/ no right to 

inherit, and the gift therefore had no effect upon the 
property. 

The point to be considered is whether it was the intention 
of Dhanraj to make the boy whom he had adopted his heir 
irrespective of adoption, or whether “ the assumed fact of 
his adoption was not the reason and motive of the gift, and 
indeed a condition of it.” The distinction between what 
is descriptive only, and what is the reason or motive of a 
gift or bequest, may often be very fine, but it is a distinc- 
tion which must be drawn from a consideration of the 
language and the surrounding circumstances. 

In the present case the words used are descriptive only. 
The right of M to inherit is based entirely on the fact 
that he was an adopted son, adopted seven years previously 
in virtue' of a special custom which is thus stated ; “A 
sharer shall be at liberty to adopt his sister’s son or 
brother’s son or daughter’s son, whomsoever he may like, 
and after his death his adopted son will inherit his pro- 
perty.” The words in the wajib-ul arz, “ If, after this 
agreement, a son is born to me, half the property will be 
received by him, and half by the adopted son ” indicate 
that the gift is not a gift to A/ personally, but a division of 
the estate according to the family custom which Dhanraj 
was endeavouring to establish, and according to which the 
adopted son was to take an equal share with natural- 
born sons. {Sir Andreev Scoble.) MuSSAMMAT LALI v. 

MURLI Dhar. (1906) 33 I. A. 97 (104-6) = 

28 A. 488(495 6) = 3 A. L. J. 415 = 10 C. W. N. 730 = 

8 Bom. L. R. 402 = 3 C. L. J. 694 = 1M. L. T. 171. 

Guardianship of. 

Adoptive mother’s right to— Agreement by her giving 

up right to natural father in consideration of his giving in 

adoption — Effect of. See HINDU LAW — ADOPTION 

ANTE-ADOPTION AGREEMENT— Widow AND NATURAL 

FATHER— Agreement between. 

(1880) 7 I. A. 173 (179-80) = 2 M. 276 (281). 

Natural father— Right of. {Lord Macnaghten.) 

Bhaiya Rabidat Singh ?/. Maharani Indar 
Kunwak. (1888) 16 1. A. 63 (68-9) = 16 C. 666(564) = 

5 Sar. 506. 

The natural father loses all power over the son from 

the moment when he is adopted (262). {Viscounl 
Dunedin,) Kri.SHNAMURTHI AYYAR v, KRISHNA- 

murthi Ayyar. (1927) 64 1. A, 248 = 50 M. 508 = 

39 M. L. T. 52 = 26 A. L. J. 946 = 1927 M. W. N. 469 = 

4 O. W. N. 621 = 31 C. W. N. 910 = 

45 C. L J. 620 = 26 L. W. 186 = 8 Pat. L- T. 719 = 

29 Bom. L.B. 969 = 101 1.0.779 = 

A. I. E. 1927 P. C. 139 = 53 M. L. J. 67. 

Inheritance by. 

An adopted son, as such, takes by inheritance, and 

not by devise (311). {Lord Kingsd<nvn.) MUSSUMAT 

bhoobun Moyee Debia V , Ram kishore Acharj 
Chowdhry. (1866) 10 M. I. A. 279 = 

3 W. R. (P. c.) 16 = 1 Suth. 674=2 Sar. 111. 

Adoptive father — Inheritance to — Right of — Agree- 
ment barring— Validity. See HINDU Law— ADOPTION- 
ADOPTED SON— Adoptive father — Ihheritance to. 

(1886) 13 I. A. 97(99) = 9 M. 499(606). 

Adoptive father — Inheritance to — Right of — Bar of 

—Validity in law of. See HINDU LAW— ADOPTION- 

ADOPTED SON — Adoptive father — Inheritance to. 

(1922) 60 I. A. 68 (68) = 2 P. 230, 
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HINDU IsKV^-iCotiiiL) 

Adoption— Adopted son— (Ctv/A/.) 

Inheritance ^\ -~{Cont(L) 

,, Am other adopted son — Brother and heir of — Ri^ht as. 
QnarCy whether one adopted son could claim to be the 
brother and heir of another adopted son. (Lon/ Phi/li- 
moref) Kalyanadappa V. Chanbasappa. 

(1924)511. A. 220 (235)- 48 B. 411 
28 C. W, N. 666-22A. L. J. 508 = 26 Bom. L.R. 509 = 
10 O. & A. Ii. K. 1114 = A. I.E. 1924 P. C. 137 = 
(1924) M.W.N. 414 = 34 M. L. T. 111 = 20 L.W. 109 = 
lOO.L. J. 181 = 79 I.C. 971 = 46 M. L J. 598. 

Collateral succession — Right of. 

According to Hindu law, an adopted son succeeds not only 
lineally but collaterally to the inheritance of his relations ; 
the reason pointed out being that, according to that law, he 
becomes for all purposes the son of the father. (Mr. Baron 
Parkef) SUMBHOO C'HUNDEK ChOWDHRV NAHAINI 
DEBIA. (1835)5 W. R. (P. C.) 100 = 1 Suth. 25 (27 8) = 

3 Knapp. 55 = 1 Sar. 65. 

'Collateral succasion — Right of — Adoption after 

opening of such succession — Effect, 

According to the law as laid down in the decided cases, 
an adoption after the death of a collateral does not entitle 
the adopted son to come in as heir of tlie collateral (141). 
(Sir Barnes Peacock.) HHUBANESWAKI DEBI r-. NIL- 
KOMUL LahiRI. (1885) 12 I. A. 137 ^ 12 C. 18 

4 Sar. 651. 

Collateral succession — Right of — Adoption after 

opening of such snccessio/i — Delay due to fraud of ri'oal 
claimant — Right in case of — Adopted son not t^en in e.vis- 
tence at the time of opening of succession — Effect, 

The suit was to recover from the respondent one half of 
the e.stale which had belonged to one R. and was instituted 
by the appellant as mother and guardian of her adopted 
son y. R had died childless, leaving a widow C . The 
respondent was the only son of a brother of R. The appel- 
lant was the widow of another brother of R. That other 
brother died during the lifetime of (7, having given the 
appellant pow'er to adopt a son. The appellant adopted J 
in pursuance of that authority after the death of C. It 
further appeared that / was not even in existence at that 
time, and was born only subsequently. The appellant 
alleged that, in consequence of the respondent’s fraud in 
setting up a forged will, the appellant was unable to get any 
one to give her a son in adoption, and could not adopt until 
after the death of C. She, therefore, contended that, but 
for the fraud and forgery of the respondent, she would have 
adopted a boy during the lifetime of (7, who would have 
l)een entitled to lialf of the estate of R. 

Held that, as J was not even existence at the time of 
<7’s death, he could not, even apart from the fraud of the 
respondent, have taken A’s estate. (Sir Barnes Peacock.) 
BHUBANESWARI DEBI V. NILKOMUL LAHIUI. 

(1885) 121. A.'137 = 12 C. 18 = 4 Sar. 651. 

Collateral succession — Right of — Gotra of adoptive 

father — Relatives of adopt we father not of — Right if 
extends to. 

The question was whether Gy an adopted son, was entitl- 
ed to succeed to the estate of B. G was the adopted son 
of K y the maternal grandfather of By and w’as not of the 
same gotra as By whose gotra was that of his father. It 
was contended that, although G as an adopted son might 
inherit collaterally, it must be in the same gotra, and con- 
sequently he was not heir to B. 

Heldy affirming the High Court, that G was heir to B 

(246). 

The limitation of the right of an adopted son to succeed 
to his collateral relations now contended for is contrary to 
the whole theory of the Hindu law of adoption. No text 

84 


HINDU J^KV4—(Contd.) 

Adoption— Adopted mxi—iContd.) 

Inheritance by— (6V//A/.) 

has been produced to shew that an adop'ed son cannot 
succeed to the estate of such relatives of his father as are 
sprung from a different family (246). (Sir Richard Couch.) 
PUDMA COOMAKl I)EBI V. COURT OK WaRD.S. 

(1881) 8 I. A. 223 8 C. 302 (310-1) = 4 Sar. 285. 

Daughter xvho has brothers alroe and 7oho is not ap- 
pointed daughter — Succession as adopted son of — Right of. 

According to Hindu law, a person cannot succeed as the 
adopted son of a tlaughter who has brothers alive, and who 
could ndt 1)6 appointed (laughter, because s}>e had brothers 
when she was mariie(i.(J/c. Baron Parke.) \'ACHEkKl)UY 
CHINNA HAS.SAVARRA T'. Vachereduy Gowuapa. 
(1835)5 W. E. (P. C.) 114 = 1 Suth. 41(43) = 1 Sar. 84. 

Maintenance grant descendible to male descendants 

of grantee — Adopted son of grantee under ademption by his 
widow — Right of, to inherit property subject of grant — 
Custom exduding — Proof of — Onus — Quantum. See HINDU 

Law— Impartible Estate —Junior members- Main- 
tenance of~Grant for (1) Male descendants, 
ETC., AND (2) Male line, etc. (1918) 46 I. A. 97 = 

43 B. 778 (794). 

Malertuil gratul parents — Right of inheritance to — 

Receiving mother — Other wives of adoptive father — Parents 
of— Distinction. See Hindu I.AW — ADOPTION— .A DOP'I EI ) 

SON — Adoptive .mother— Position ok. 

(1913) 41 I. A. 51 = 37 M. 199 (220). 
and next case. (1883) 10 I.A. 138-10 C. 232. 

.Maternal uncle by adoption- Succession to -Right of. 

The suit was Ijrought by the respondent against the 
appellant to recover certain prop^^rly which he claimed as an 
adopted .son. 

The former full owner of the property was A\ who die.'l in 
1815, leaving a widow. B. and a son, who died in the fol- 
lowing year unmarried, and a daugliter If. wlio was married 
to J Sy and died in Ap.''il, 1872. // died on l.-'t Deceml^er 

1873, and the respondent claimed to be entitled to the pro- 
perty on her death, as having been adopted by //, with the 
permission of her husband, who died in 1843. d/, the ori- 

ginal defendant, was the nephew of A', and took possession 
of llie property on the death of B. The appellants were 
the sons of M. The question for decision w'as whether the 
respondent, as an adopted son, could succeed to the property 
in suit. 

I/eldy affirming tlteliigh Court, that the respondent was 
entitled to succeed as being the daughter’s son, and conse- 
quently the heir of his maternal uncle at the death of the 
widow, wdiich he would l>e if he were a natural-born son 
tl49). 

That this is so is clear from the Dattaka Mimamsa, 
S. 6, p. 50, where it is said : “ The forefathers of the 
adoptive mother only are also the maternal grand-sires of 
sons given and the rest, for the rule regarding paternal is 
equally applicable to maternal grand sires (of adopted sons)” 
(149). (Sir Richard Couch.) KaLIKOMUL MOZOOM- 
UAR 7 >. UMA SHUNKUR MOITRA. (1883) 10 I. A. 138 = 

10 C. 232 (237) = 13 C.L R. 379=4 Sar. 458. 

Oudh Estates Act of 1869— Oudh Estates Act of 

1910 — Schemes of succession under —Distinction. See 
Oudh estates Act of 1869— adopted son. 

('1928) 651. A. 139 = 3 Luck. 76. 

-Right of — Existence at father's death — Fietion of — 

Right based on. 

In contemplation of law an adopted child is begotten by 
the fatlier w ho adopts him, or for and on behalf of whom 
he is adopted. The law gives such child the capacity of in- 
heriting as if he had existed at the time of his father’s death. 
(Mr. Justice tVilles.) JUTTENDROMOHUN TAGORE v. 
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HINDU LAW— 

Adoption— Adopted aon^iCou/i^,) 

Inheritance bv— 

GnankndrojMOhun Tagore. 

(1872) Sup. I. A. 47(67) = 
9 B. L. R. 377 = 18 W. R. 359 = 3 Sar. 82 = 2 Sutli. 692. 

-Kights'f)! - Restrictions on — Ante-adoption agreement 

imposing. See HlNUU RaW — A lJOBTION — ANTE- ADOP- 
TION AGREEMENT. 

— - --Rights of— Restrictions on — Authority to adopt im- 
posing — Validity of — Dayahhaga Law. See HINDU LAW 

—Adoption — Authority to a nopr— S uccessive 
ADOPTIONS. (1915) 43 I. A. 12 (17) = 43 C. 432. 

- — -Right of — Will hy adoptive father postponing, till 
after (leath of widow and making gift over in event of his 
death without is.sue before — Validity— Dayabhaga law. See 

Hindu T.aw — Adoption— Adopted son— Adoptive 
FATHER — Wide posi poning, etc. 

(1915)43 I. A. 12 (17 8) = 43 C. 432 U39). 
Inheritance to. 

Adoptive mother — Ki^ht of\ 

The widow of a childless member of a divided Hindu 
family is entitled to a life interest in her husband’s estate 
after the death of an adopted son before attaining majority. 
SOONDUR KOOMAREK HEBEA 7/. Gudadhur Pershad 
Tewaree. (1858) 7 M. I. A. 54 1 Suth. 294-= 

4 W. R. (P. c.) 116- 1 Sar. 604. 

Nainrol brother — /\i ght of. 

IJe/dy that the natur.d brother of a person who had been 
adopted into a different family was not entitled to inherit 
the property to which the adopted .son was entitled as such 
{U'iseount Suffiner,) TeWARI RaGHUKAJ CHAKDRA v. 
Rani Subhadra KUNWAR. (1928) 56 I. A. 139 = 

3 Luck. 76=5 0. W. N. 443 -26 A. L. J. 609 = 
108 I. C. 673 = 30 Bom. L. R. 829 = 32 C. W. N. 1009 = 

A. I. B. (1928) P. C. 87 = 65 M. L. J. 778. 

Keceving mother — Other wives of adoptive father— 

Rights of —Distinction. See HINDU LAW— ADOPTION- 

ADOPTED SON — Adoptive mother — position of. 

(1899) 26 I. C. 246 = 23 M. 1. 

Legal capacity to continue the line— Attain- 
ment OF FULL. 

IVhat amounts to. 

Where a person who was adopted in 1870, held the estate 
until his tleath in 1906, leavingla widow but no son, it was 
observed that lie died after attaining full legal capacity to 
continue the line, (yiseount Haldane.) MadaNA MOHANA 
V. PURUSHOTI'AMA. (1918) 45 I.A. 156 (161-2)-= 

41 M. 855 (868-60) = 24 M. L. T.231 = 
(1918) M. W- N. 621 = 20 Bom. L. B. 1041 = 
23C. W. N. 177=280. L- J. 403 = 8 L. W. 167 = 

6 P. L. W. 179=16 A. L. J. 725 = 46 I. C. 481 = 

35 M. L. J. 138. 

Maturity— Age of — Attainment of sufficient. 

What amounts to — Effect of. 

An adopted son attaining an age of sufficient maturity 
and by performing the religious services enjoined by the 
Shasters, cannot exhaust the whole of the spiritual benefit 
which a son is capable of conferring upon the soul of his 
deceased father. — Per Romesh Chunder Mitter, J., quoted 
with approval by their Lordships. i^Sir Andrew Scoblef) 

Suryanarayana V. Venkataramana. 

(1906) 33 I. A. 145 (164 6) = 29 M. 382(389) = 

10 C. W. N. 921=4 C. L. J. 171 = 1 M. L. T. 260 = 

8 Bom. L. R. 700 = 3 A. L. J. 702=16 M.L. J. 276. 

Partition of joint family property. 

Adoptive fathers brothers natural-born son — Parti- 

ttoH with — Share on. 

Two brothers who were members of a joint Hindu family 
governed by the Mithakshara, as altered or interpreted by 


HINDU ‘LK'^—iContd.) 

Adoption — Adopted non— {Contd.) 

Partition of joint family property— 

the Vyavahara Mayukha, died leaving their wives surviving. 
The wife of one of the brothers was pregnant at the time of 
his death, and subsequently gave birth to a son. the defen- 
dant. Subsequent to the birth of the defendant, the widow 
of the other brother adopted the plaintiff as a son to her 
deceased husband in pursuance of an authority to adopt 
given by him. On a question arising as to the share in the 
joint family property to which the plaintiff was on partition 
with the defendant entitled, held, reversing the court Ijelow, 
that the plaintiff was entitled to share equally with the de- 
fendant. {Sir John Edge.) NaGINDAS BHUGWANDAS 

V. Bachoo Hurkissondas. (1915) 43 I. A. 56 = 

40 B. 270 = 14 A. L. J. 186 = 3 L W. 269 = 

19 M. L T. 193 = 20 C. W. N. 702 = 23 C. L. J. 396 = 
(1916) IM. W. N. 258 = 18 Bom. L. R. 172 = 

32 1. C. 403=30 M. L. J. 193. 

iXatural horn son --Partition with— Share on—- 

Sudras. 

Quo're, whether the DaKaka Chandrika (V, 29 to 32) is 
authority for the view that among Sudras an adopted son 
shares equally with an after-born natural son (145) {Sir 
John Edge.) ASEJ A MOHAN GhOSH 7/. NIRODE MOHAN 
Ghosh. (1920) 47 I. A. 140 = 24 C. W. N. 794 = 

(1920) M. W. N.541=12L. W. 566. 

Natural-born son — Partition with — Share on — 

Sudras — Madras Pn'sidcncy. 

Amongst Sudras in the Madras Pre.sidency an adopted 
son on p.'irtition of tlie family properly shares equally with 
a son of his adoptive father born subsequently to his adop- 
tion. {Sir John Edge.) PeRKAZU v. SuBBARAYUDU, 

(1921)48 I. A. 280 (288) = 44 M. 656(675) = 
(1921) M. W. N. 541 = 34 C. L. J. 66 14 L. W. 270 = 
23 Bom. L. R. 920 = 3 U. P. L. R. (P.C.) 46 = 
26C. W.N. 1 = 19 A. L. J. 621 = 61 I, C. 690 = 

41 M. L. J. S3. 

Suit against natural father on behalf of— Guardian 

of adopted hoy in' — Adoptive mother’s right to be —Agree- 
ment between her and natural father giving right of guar- 
dianship to natural father in consideration of his giving in 
adoption — Effect of. See HINDU LAW— ADOPTION — 

Ante-adoption agreement— Widow and natural 
father— Agreement between. 

( 1880) 7 I. A. 173 ( 179-80) - 2 M. 270 (281 ). 

POSITION OF. IN natural AND ADOPTIVE FAMILIES— 

" New BIRTH ” IN ADOPTIVE FAMILY— THEORY OF. 

— According to Hidu Law, an adopted son becomes for 

all purposes the son of his father. {Mr. Enron Parhe.) 

SUMBHoo Chunder Chowdky v, Naraini Debja. 

(1335) 5 WR. (P.C.) 100 = 1 Suth. 26 (27-8) = 

3 Knapp 66 = 1 Sar. 66. 

The Hindu law recognises an adopted child, whether 

adopted by the father himself in his lifeiime, or by the 
person to whom he has given the power of adoption after 
his death from amongst those of his class, of one to stand in 
the place of a child actually begotten by the father. In con- 
templation of law such child is begotten by the father who 
adopts him, or for and on behalf of whom he is adopted. 
Such child may be provided for as a person whom the Jaw 
recognises as in existence at the death of the t^tator, or to 
whom, by way of exception, not by way of rule, it gives the 
capacity of inheriting or otherwise taking from the testator, 
as if he had existed at the time of the testator’s death having 
been actually begotten by him (67). {Mr. Justice Willes.) 
JUITENDROMOHUN TaGORE v. GaNENDROMOHUN 

Tagore. (1872) Sup. I. A. 47 = 9 B. L. R- 377 = 

J8 W. R. 369 = 3 Sar. 82 = 2 SutJi. 692. 
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HINDU LAW 

Adoption— Adopted son—i^Conid.) 

POSITION OF, IN NATURAL AND ADOPTIVE FAMI- 
LIES— " NEW BIRTH” IN ADOPTIVE J'AMILV— 

Theory of— 

An adopted son occupies the same position in tlie 

family of the adopter as a natural-born son, except in a feu- 
instances, which are accurately defined both in the Dattaka 
Chandrika and Dattaka Miniamsa (240). {Sir Richard 
Cottch.') PUDMA COOMARI DEBI v. COURT OF WARDS. 

(1881) 81 A. 229-8 C. 302(311) 4 Sar. 285. 

An adopted son occupies the same position in the 

family of the adopter as a natural born son, except in a feu- 
instances, which are accurately defined both in the Dattaka 
Chandrika and Dattaka Miniamsa (149). Sir Richard 
Couch,) Kali Komul Mozoomdar v. Uma Shunruk 
MOITRA. (1883) 10 I. A. 138 -10 c. 232- 

13 C. L. U. 379 = 4 Sai*. 458. 

Under the Hindu Law, a man who has lieen adopted 

ceases by virtue of that adoption to be regarded as the son 
of his natural father, and liecomes for the purpose of in- 
heritance or succession, tlie son of his adoptive father. {Cord 
4(kiuso/i.) Chandra kunwar v. Narpat Sinoh. 

(1906)34 1, A. 27 (30-1) =29 A. 184 (190) = 

2 M. L. T. 109 = 5 C.L. J. 115 = 11 C W. N. 321 = 

9 Bom. L. R. 267 4 A. L. J. 102 = 17 M. L. J. 103. 

Under the Hindu taw an adopted son becomes for all 

purposes the son of his father, and his rights unless curtailed 
by express texts are in every respect the same as those of a 
natural-lxjrn S(jn. An adopted .son is the continuaior of his 
adoptive fallier’s line exactly as an aurasa son, and an adop- 
tion, so far as the continuity of the line is concerned, has a 
retrospective effect; wlientver the adoption may be made 
there is no hiatus in the continuity of the line {Mr. Ameer 
Aii.) I'RATAPSINGH SHIVSINGH V. AGARSINOJI RaI- 

SiNGji. (1918) 46 I. A. 97 = 43 B. 778 (792) = 

17 A. L. J. 622 = (1919) M. W. N. 313 = 
21 Bom. L. R. 496 = 24 C. W. N. 57 = 10 L. W. 339 = 
27 M. L. T. 47 = 50 I. C. 467 = 36 M. L. J 611. 

In the last-mentioned Full Bench case of the High 

Court at Calcutta, Uomesh Chunder Mitter, J. held that 
“According to Hindu law an adopted .son occupies the same 
position, and has the same rights and privileges in the family 
of the adopter, as the legitimate son, except in a few speci- 
fied instances, which liave been clearly and carefully noted 
and defined l)y wi iters on the subject of adoption. The 
theory of adoption involves the principle of a complete seve- 
rance of the child adopted from the family in which he is 
born, both iit respect to the paternal and tlie material line, 
and his complete sulxsiituiion into the adopter’.s family as if 
he were born in it.” With that statement as to tlie Hindu 
law of adoption their I.ordships agree (68). {Sir John 
Edfce.) NaGINDAP HHUGWANDAS v. BaCHOO HUR- 
KISSONDAS, (1916)43 1. A. 66 = 40 B. 270 = 

14 A. L. J. 185 = 3 L.W. 259 = 19 M. L. T. 193 = 
20 C. W. N. 702 - (1916) 1 M. W. N. 258 = 
18 Bom. L. R. 172 = 32 I. C. 403 = 23 C. L. J. 396 = 

SOM. L. J. 193. 

The adopted son has in his new family precisely the 

same rights as a natural son, save only when the question is 
one that raises a competition ijctween the natural and the 
adopted son (262). {yiscount Duuediu.) KriSHNA- 
MUkTHl AYYAK V. KKISHNAMURTHI AYYAR. 

(1927) 64 I. A. 248-60 M. 608 = 39 M. L. T. 52 = 

25 A. L. J. 946 = (1927) M. W. N. 469 = 
4 0. W. N. 621 = 31 C. W. N. 910 = 45 C. L. J. 620 = 
26 L. W. 186 = 8 Pat. L. T. 719 = 29 Bom. L. R 969 = 

101 1. C. 779 = A. L R. (1927) P. C. 139 = 

63 M. L J. 67. 
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Adoption— Adopted son—iCojitd.) 

ROSITION of, in natural and adoptive KAMI 
LIES — “New BiKiH” IN ADomiVE Family- 
Theory OV—iCon/u'.) 


•Adoption has been spoken of as “ new birth 
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in 

many cases, a term sanctioned l>y the theory of Hindu law. 
Nor is the expression a mere figure id speech. 'J'he theory 
itself involves the prinuple “of a complete severance of the 
child adopted from the family in which he is born .... 
and complete substitution into the adoptive family, as if he 
were born in it.” “ 'J’he fundamental idea is that the boy 
given in adoption gives up the n.itural family and every- 
thing connected with the family.” Tlie expressions “Civilly 
dead or as if he had nevei been born in the family” are 
not lor all juii poses correct or logically applicable, but they 
are ccjmplimeiuary t.> the term " new birth. ’ It is not 
merely the ceremonies hu the natural father. wUu has given, 
or for the adoptive father, wlio has taken, a son in adoption 
that are involved, but those for tiie ritual number of anL^^s- 
tors in cac'h case. “Let no man give (u accept an cjnly son, 
since he must icm.iin to raise up a progeny f<u' the (Jl)Sequie^ 
of ancestors. He who means to adopt a son, may re- 

ceive as his son by a<loption, even one more remotely 

related J he r las^ ought to he Known, for through one 

smi tile adopter rescues m.uiy ance-'iois.” C!onsidei ation of 
tlie inliinale connection, which piimitiva- Hindu laws 
blished between the funer.il offerings and ceremonies on 
be'half of the dead and the tight of succession to his pro- 
perty, will sliow that ceremonially the adopted son only 
l)ecomes new-born in the family of Ids adoptive father, so as 
to be cjualified to provide efdcaciously the ofl'eiings of which 
the dead have need, by first dying in the family of his birth, 
out of wide h he is given by his natural to Ids adoptive 
parent, and in which Ids offeiings will Ijc- no longer effica- 
cious or desired. {I'iscaujd Sumner.) TfwaRI KAGHU- 
RAJ Chandra re Rani Suhhadra Ki'Nwar. 

(1928) 55 I A. 139 = 3 Luck- 76 - 5 O. W. N. 443 = 
26 A. L J. 609=108 I. C. 673 = 30 Bom. L R. 829 = 
32 C. W. N. 1009 = A. I. R.(l928)P. C. 87 = 

55 M. L. J. 778 (784 5). 

Religious ceremonies — Capacity to perform. 

Natural — Dorn son — Distinciion. See HINDU LAW 

—Religious ceremonies. ( 1920 ) 12 L. W. 666 (560). 

Reversioner but for adoption and alienee 
from widow— Compromise with. 

Undertaking l)y reversioner not to dispute validity of 

adoption— Undertaking by adopted son to confirm alienation 
and to settle other properties on reversioner’s wife in con- 
sideration of — Breach by reversioner of his undertaking 

Right to enforce undertaking by adopted son — Effect on. 

AVc Compromise -- Consideration for— Executed 
ok executory. (1904) 31 1. A. 107 = 31 C. 684. 

Rights of. 

^c^(i) Hindu Law — Adoption — Adopted son 

—INHERITANCE BY AND (2) HiNDU LAW— ADOPTION 

— Adopted son— Position of, etc. 

SHEBAITSHIP OF DEBU'ITER PROPERTIES -JOINT RIGHT 
OF, ALONG WITH NATURAL-BORN SON. 

— Agreement by adoptive father conferringy on adopted 

son — What amounts to. 

In 18/6 a sonle.ss Bengali Zemindar adopted a son under 
a registered agreement which provided as follows : “From 
this day tlie aforesaid adopted son has l>econie entitled to 
all my properties, moveable and immoveable, and to per- 
form the services of the idols and all rites and ceremonies in 
connection with maternal and paternal ancestors. After my 
death, he shall perform the services of the deities, and live 
in my ancestral residence, and being vested with all my 
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HINDU L AW— 

Adoption- Adopted Bon—{Co>ttd.) 

SHEBAITSHIP of DEBUITER PROPERTIES— JOINT 

RIGHT OF ALONG WITH NATURAL-BORN SON 

— {Conid.) 

rights, and entitled to the ownership of those properties, he 
shall protect, enjoy and possess them by exercising the rights 
of sale and gift, and shall maintain all my rites and cere- 
monies. If a son of my loins is born, both of them shall 
be equally entitled to all the aforesaid moveable and im- 
moveable properties which may be left by me. and the son 
born of my loins shall not be entitled to claim a larger share 
in them, and if he does so it shall be rejected.” The im- 
moveable property of the zemindar referred to in the agree 
inent consisted of villages which were his private or secular 

property, and of debutter villages which were in his posses- 
sion as shebait. 

In 1878 the appellant, a natural-born son, was born to the 

zemindar. In 1905, the zemindar died leaving private or 

secular and debutter properties, and a dispute arose between 

the appellant and the respondents, the sons of the adopted 

son, who had died during the interval, with regard to the 
properties. 

//cA/, that ujxui the true construction of the agreement 
the respondents were entitled, equally with the appellant, to 
a half share in the debutter properties as shebaits; and that 
the High Court had rightly decreed that the period of the 
shebas might l>e divided into six monthly or annual palas, 
as the parties might arrange, with liberty to apply if no ar- 
rangement were made. {Sir John Edge,) ASI I'A MOHAN 

Gho-Sh V, Nirode Mohan Ghosh. 

(1920) 47 I. A. 140 = 24 C. W. N. 794 = 
(1920) M. W. N. 641 = 12 L. W. 666. 

Spiritual benefit from — Exhaustion of. 

•See Hindu Law— Adoption — Spiritual bene- 
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fit from. 

Status of. 

Acquisition by estoppel of — Possibility of. 

Quaere, whether a status that rests on religious rules and 
religious sanctions and involves the performance of religious 
duties such as that of an adopted son can lie established by 
applying the doctrine of equitable estoppel embodied in 
S. 115 of the Evidence Act, so as to affect the rights of per- 
sons other than the adopter (241.) {Mr, Ameer Ali.) 
DHANRAJ JoHARMAL r-. SONI Bal 

(1925) 521. A. 231 = 52 C. 482 = 23 A. L. J. 273 = 
2 O. W. N. 335=21 N. L. R 60 = 6 L. R P. C. 97 = 
27 Bom. L. R. 837=(1925) M. W. N. 692 = 
A. I R (1926) P. C. 118 = 87 I. C. 367 = 

49 M. L. J. 173. 

——‘Finding on — Effect of , inter partes — Properties in 
two suits different. 

The appellant, claiming to be reversionary heir of P' S 
sued for a declaration that alienations of portions of the 
property of P'S made by his mother (1st defendant) in 
favour of his sisters (defendan's 2 and 3) were invalid and 
inoperative beyond the life time of the 1st defendant, and 
that the appellant was entitled as reversionary heir to the 
portions so alienated. The reversionary character of the 
plaintiff-appellant depended upon the correctness of his alle- 
gation that the father of K had been adopted liy the 
appellant’s father’s father. 

In a prior suit between the father of the appellant and 
the father of K .S’ it had, however, lieen conclusively deter- 
mined, upon an issue raised in a Court of competent juris- 
diction, that the father of P' S had not been adopted. 

Held, that the appellant’s suit was barred by res judicata 
(21). 

Appellant contended that he is not bound by the finding 
as to adaption in the former suit, because that suit did not 
relate to the properly which is the subject of the present suit, 


Hindu law-cc’^;//^.) 

Adoption— Adopted son— (Ct?;/*/.) 

Status OY~{Cont.i.) 

It IS true that the former suit did not relate to the same 
property as that which is the subject of the present suit ■ 
but the issue has been tried and determined by a court of 
competent jurisdiction whether the father oiV S had been 
adopted by the appellant’s father’s father. The authorities 
cited for the appellant do not establish that in order that an 
estoppel may be binding the two suits must relate to the 
same subject-matter (18). Their Lordships are dearly of 
opinion that the issue which was tried in the former suit is 
the same as that which the plaintiff wished to be tried in 
this suit, and that the plaintiff is estopped from making the 
allegation which he attempts now to support (21). {Sir 
Barnes Peacock,) KaJAH OF PllTAPUR z/. Sri RaJAH 

Row Buchi Shtaya Garu. (1884) 12 LA. 16 = 

8M. 219 = 4 Sar. 598. 

JVizanfs Dominions—Einding of Courts of^Rffect 
of, in British Indian Conrts—C, P. C, of 190%, S, 13. 

Quaere, whether a person who was at the time resident in 
and was a subject of the State of the Nizam, can rely upon 
the fact that his status as the adopted son of a deceased* 
person was accepted by the Courts in the Nizam’s dominions 
as a decision binding on the British Indian Courts on the 
question of his status precluding all dispute as to the fact 
and lawfulness of his adoption. {Lord Phillimore,) RAJAH 
KEE.SARA VENKATAPPAVYA v. RaJAH NAYANI VEN- 

KATARANGA Rao, (1928) 66 LA. 21 = 62 M. 176 = 
29 L. W. 118 = 1929 M. W. N. 47 = 33 C.W.N. 261.= 
27 A L. J. 41 = 49 C. L J. 148 = 31 Bom. L. R, 299 = 

114 1. C. 17 = 1. D. (1929) P.C.67 = 
A. L R. 1929 P. C. 24= 66 M. L. J. 218. 

Ondh talnkdars — Committee of — Finding of, on 


claim by adopted son far maintenance — Effect of, in Civil 
snit—L'inding affirmed by Financial Commissioner, 

On a claim for maintenance or for a 4-annas share in an 
Oudh taiuq brought forward against the taluqdar by the 
resDondent, his brother, the committee of Taluqdars made 
an award dismissing the claim on the ground that the res- 
pondent had been adopted by one B's widow, and had 
consequently ceased ‘‘to have any interest in the heritage of 
his natural father,” and that award was affirmed by the 
Financial Commissioner. 

Held, that the Committee of Taluqdars was not in any 
sense a Court, much less a Court with jurisdiction to decide 
the question of adoption within the meaning of S. 13 of C, 
P. C. of 1882, and that their award was therefore, no bar 
to the trial of the same issue in a subsequent Civil suit 

(131). 

The affirmation by the Financial Commissioner of the 
refusal of the Committee to award mair tenance could not 
give judicial validity to their decision on a point outside 
their jurisdiction (131). ( L^ord Collins.) Har SHANKAR 

I Partab Singh v. i.al Raghuraj Singh. 

(1907) 341. A 125 = 29 A. 519 (632 3) = 6 C. L. J. 13 = 

2 M. L. T. 391 = 11 C. W. N 841 = 9 Bom. L. R. 767 = 

4 A. L J 497=10 O 0. 343 = 9 Sar. 266 = 

17 M. L J. 364. 

Bight to dispute — Estoppel — Admissions solemn by 

opposite party of his being adopted son if and when operate 
as. 

C, one of the defendants in the suit and the father of the 
appellant, contested the validity of the adoption of the plain- 
tiff-respondent. It appeared, however, that three depositions 
had been made by C, upon the occasion of his becoming 
surety for persons ap|x>inted to the office of Sheristadar, and 
that in all of them, in answer to inquiries directed to ascer- 
tain the value and other particulars relating to the lands 
offered as security, he (C*) stated that “ the respondent was 
the adopted son of the deceased 6’,” the alleged adoptive 
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HINDU LAW— 

Adoption— Adopted son— 

Status of— 

father. 6' upon being called as a witness by the res|K»ndent» 
and those documents being shown to him, contented himself 
with merely denying their genuineness, a denial which was 
found to be false. 

Heldy that if the de|X)sitions were genuine they were 
decisive of the case (5l5). 

In them C , three times deliberately styles the respondent 
an adopted son. Now, if there were no adoption at all, or 
if the actual adoption were for any reason legally invalid, 
the respondent would, of course, not be entitled to that 
designation. They amount, therefore, to a complete admis- 
sion of the whole title of the respondent, both in fact and 
in law, and show that the objections which have been urged 
to his claim, in the opinion of the appellant's father, w ho 
probably was well acquainted with all the circumstances, 
and may be assumed to have known the Hindu laws and 
customs, liad no foundation (5J5). 

A'. B . — The objection to the validity of the adoption was 
on the ground that the adopter was under pollution when 
he made the adoption. {Lord Chelmsford.) KamaLINGA 
rilJ.Ai V. SadaSiva Pillai. (1864) 9 M. I. A. 506- 

1 W.K. 25P. C.= l Suth. 638-2Sar. 51. 

Bi^'/i(s lo dispute — listoppel — Adoptive father's hro- 

ther^Aets or representations of^ operating; as estoppel. 

Appellant claimed to have been validly adopted by the 
Inother of one R and contended that A’, w as otopped from 
questioning the validity of his adoption. The parlies be- 
longed to the caste or sect of Agarvallas. The only acts 
and representations of A’, relied u)ion as creating the estop- 
pel were that he brought the appellant to the alleged adop- 
tive father’s village, from his native village, and had I)ecome 
a witness to a deed of adoption relating to the ap(>el!ant ; 
that he (A') allowed the appellant to perform the cremalion 
ceremony of his (A”s.) lirother ; amt that at the time of the 
appellant’s marriage, he (A’) represented the appellant to be 
the adopted son of his brother. 

fields that there was no substance whatever in the plea 
of estoppel raised by the appellant (243). {Mr. Ameer Ali.) 
Dhanraj JOHAKMAI. f. SONI liAI. (1925) 62 I.A. 231 = 
62 0.482 = 23 A. L J. 273=2 0. W. N. 335 = 
21 N. L. R. 60 = 6 L R P C. 97-27 Bom. L. R 837 = 
(1925) M W. N. 692=A. I. R. 1925 P. C. 118 = 

87 I. C. 357 = 49 M. L. J. 173. 

Right to dispute — Estoppel — Adoptive mother — Dis- 
pute as to validity hy^ on ground of absence of authority to 
ad opt — Estop pel . 

The appellant sued the respondent for a declaration that 
she had not in fact adopted him as a son to her deceased 
husband, and that if, in fact,' any ceremony of adoption 
had been perfornted, it w'as invalid, owing to the absence of 
an authority to adopt from her husband to make such adop- 
tion. She further pr«>yed that a document purporting to be 
a deed of adoption should be declared voifi as being execu- 
ted by her without such authority as aforesaid. 

The evidence showed that the appellant had asserted her 
authority in the most solemn manner under her liand and 
seal, and that her conduct both before nnd after that as 
sertion had been of a like unequivocal character. The re- 
spondent WHS severed from his natural family ; he under- 
went a change of social status which might or might not be 
l^neficial to him, but which certainly so altered his mode of 
life as to make a relapse into his former condition a grie- 
vous hardship upon him. He and his friends were driven 
to expenses in the maintenance of the privileges with which 
the appellant purported to endow him. He married on the 
faith of his adoptive mother’s word, and his creditors I 
dealt with him in like reliance on her good faith. 1 


HINDU LAW-fCVW.j 
Adoption— Adopted son ~ic<mtd, ) 

STA'I’US <jy^{Conld.) 


Held that, the aj)pe)lant was (learly t.'-lopped ftorn deny 
ing her authority to adopt the re.'^pr.uidetjt, anrl from plead- 
ing the invalidity of the ad(»ption of the ground of absence 
of authority ( 148-9.) (Lord Robson.) KaN/ />UARA\r 

KUNWAR V. Haiavant SiN(;h. (1912) 39 I.A. 142 = 
34 A. 398(404)- 16 C. W. N. 675 = 12 M. L. T. 96 = 


9 A. L. J. 730 14 Bom. L. R. 486 15 I. C. 673 - 

(1912) M. W. N 641-16 C L, J- 60-23 M. L. J. 200. 

See also, HiN’DU I . A W— .\ DOI'I ION— A U'i ilOKI J v 


10 ADOPT — EVIDENCF t)K ^ 'rkKAl MKN 1 I.ONG HY 
WIDOW OF BOY AS ADOPTED SON. (1897; 24 I. A. 191^ 


25 C. 187. 


Right to dispute — Estoppel — I'ohtlity of adoption in 

laiv —Representation as to — Estoppel by reason merely of — 
Eactnm of adoption — Xo fuisrepresentation //r to— Effeet . 

It has l^een argued that the defendants are estopped from 
setting up the true facts of the case or even ass<-:rting the 
law in their favour, inasmuch as they have represented in 
former suits and in various ways, by letters and by their 
actions, that A (through whom the plaintiff claimed) was 
the adopted son of D, B it there is no estoppel in the case. 
There has been no misrepresentation by L or the defendant 
on any matter of fact. They are alleged to have represent- 
ed that A, was adopted. Tlie plaintiff’s case is that A. was 
in fact adojiled. So far as the fact is concerned there is no 
misrepresentation. It comes to no more than this, that 
they have arrived at a conclusion that the adoption which 
is admitted in fact was valid in law, a conclusion which is 
erroneous ; Imt that creates no estoppel whatever between 
the parties ( 133). (Sir Robert P. Collier.) GOPEE LaLL 
7'. MUS.SAMA'T SREK CHUNDKAOI.EE liUHOOJEE. 

(1872) Sup I. A. 131 11 B. L E. 391 = 19 W. R. 12 = 

3 Sar. 217- 2 Suth. 752. 


In a case in which the faclnni of adoption is admitted 

and there is no misapprehension as to it, held that an er- 
roneous representation that it is valid in law creates no es- 
toppel whatever between the parties. Such a case is to be 
distinguished from cases relating to adoptions acquiesced in 
and recognised fora number of years by the person making 
the adoption, in which the Courts considered in substance 
that a long course of recognition and acquiescence on the 
part of the person, who was best acquainted with the cir- 
cumstances, gave rise to the inference that the conditions 
relating to the adoption were duly fulfilled (242-3). {Mr, 
Ameer Ali). DHANRAJ JOHARMAL tv. SONI BAI. 

(1925) 52 I. A. 231- 52 C. 482-23 A. L. J. 273 = 
2 O.W.N. 335 = 21N.L.R. 50 = 6 L. R. P. C. 97 = 
27 Bom. L. R. 837 = (1925) M.W.N. 692 = 
A.I.R. (1926) P.C. 118= 87 I, C. 357 = 

49 M.L.J. 173. 

Validity of — Representations as to — Fact or La'v. 

Their I>ordships would have great difficulty in holding 
that a series of acts by which an adoption is professedly 
made ami subsequently recogiusecl, constitute a representa- 
tion in law only and not of fact (218). {Lord Shand). 

Sarat chunder Hey v. Gopae Chunder Laha. 
(1892) 19 I.A. 203 = 20 C. 296 (313 4) = 6 Sar. 224. 

WIDOW'— Adoption by— Adopted son under. 

See Hindu Law— Adoption— Widow — Adop- 
tion BY— Adopted son under. 

Adoption— Agreement not to make. 

Validity and binding nature of — Adoption in breach 

of— Adopted son’s right in case of. AVe HINDU LAW 

Joint Famiey — Father — Adopi ion. 

(1886) 12 1 A. 97 (99) = 9 M. 499(506'. 
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HINDU LAW— 

Adoption— Anxiety of childless Hindu for. 


Hindu dying without male issue would be most 
anxious before his death, by writing or by parol, to give a 
power of adoption to his widow, in order that the sacrifices 
which are required may be performed, and that his de- 
parted spirit may be introduced to a state of happiness (243). 
{f.ord Campbell). DhURM DaS PaNDEV 7-. jVIUSSUMAT 
Shama Soondaki Dehkiah. (1843) 3 M.I A. 229 = 

6 W.R. 43 P.C. = 1 Suth. 147-1 Sar. 271. 
{Mr. Pemberton Leii^h). NaGAT.UTCHMEE AMMAL 

7'. Goroo Nadaraja Cheiia'. 

(1856) 6 M.I. A. 309(342 3)- 1 Sar. 543. 

No one can doubt of the gieal impoitance attached 

by the Hindus to the existence of a son— their salvation 
depending upon it (64) (Ae;v/ Jnstiee Turner). SOONDUR 
KOOMAREK DEHHEA 7 '. (iUDADHER PeRSHAI) TE- 

(1858) 7 M.I.A. 54 = 
4 W.R. 116- 1 Suth. 294-1 Sar. 604. 


C.hildless Hindus are generally anxious to provide j 

son by adoption (30S). {Cor,/ A'/m^sdown). MUSSUMA' 

imooiujN MOV EE Demi A 7. Kam Kishore Achar 
CIIOWDHRV. (1865) 10 M.I.A. 279- 

3 W.R. P.C. 15 = 1 Suth. 574 = 2 Sar. Ill 


(AVr /(fmes II'. Coh>itc). Sri RaGHUNADHA t-. 

SKI Brozo Kismoro. (1876) 3 I.A.154(177)- 
IM. 69 = 25 W.R. 291 = 3 Sar. 583 = 3 Suth 263. 


There is a strong presumption that a Hindu testator 

would have desired that in the event of his having no child 
who survived him and attained maturity, a son should be 
adopted to him by his widow. {Viscount Carr). HhaGWAT 

Koek V. Dhanuktidharf Prashad Singh. 

(1919) 46 I.A. 259 (267)-47 C. 466 (478-9) = 
17 A.L.J. 1036 = (1919) M.W.N. 360 = 
24 C. W. N. 274 = 53 I.C. 347=12 L.W. 105- 
1 Pat. L.T. 1 = 22 Bom.L.R. 477=37 M.L.J. 513. 

Adoption — Ante adoption agreement. 

Adoim’IVE father ano naturaf. father— 

A('. R EEM EN'J' IH-'I'W fen. 

Oral agreement — Proof slri- 1 of — Xeces^ity. 

It is very improbable that /’ sluuild have ado])ted the 
defendant upon the condition tlnit the widow should enjoy 
the proix'ily for life, ami that his daughters should take ids 
self-acquired jiroperty after her death, without a single line 
in writing as evidence of the arrangement. Such a condi- 
tional adoption without a writing to support it would, like a 
nuncupative will, require very strong evidence to establish 
it {Sir Barnes Peacock). MUSAUMA'F' I^FRIT KONWAR 

Z/. Roop Narain Sfngh. (1879) 3 Suth. 612 (615) = 

6 C.L.R. 76- Bald 227-3 I. J. 328. 

V ahdity against adopted son of — Basis proper of — 

Custom — Limits imposed by. 

A childless Hindu in possession of ancestral lands and 
not living joint with any relative made a will by which he 
disposed of his property roughly in p.irt to the appellant, 
in part to his widow for life, in part to charity, and 
in part to the respondents (relatives of the testator, 
who were in no case within the degrees entitled to n ainte- 
nance). Under the will, the land which the widow held for 
life was, after her death, to go in part to the appellant and 
in part to the respondents. On the same day, the natural 
father of the appellant, then a minor, executed a deed con- 
senting to the provisions of the will. Immediately there- 
after the appellant was adopted by the testator. It was 
found, in fact, that the will was executed upiico contextu 
with the deed of consent by the natural father of the ap- 
pellant, and that both were executed in view of the adop- 
tion which took place subsequently. It was also admitted 
that the natural father of the appellant was a poor man 


HINDU LAW— (C^w/^.) 

Adoption— Ante-Adoption agreement— 

Adoptive father and natural father 

Agreement between— (o,v/(/.) 

and had two other sons at the time, and had two subse- 
quently. 

Held that the will, taken along with the deed of consent. 

was not binding on the appellant so as to cut down what 

would have been his rights had he been a natural instead 
of an adopted son. 

When the adoption is antecedent to the date at which 
the disposition is meant to take effect, inasmuch as the 
rights which flow from adoption ' are immediate, the dis- 
position if given effect to, is inconsistent with these rights 
and cannot of itself propria affect them. The natural 
father loses all power over the son from the moment when 
he is adopted. His consent cannot, therefore, by virtue of 
any power in himself, take any effect on the rights of the 
boy which only arise when his rights as a natural father 
are noivexistent He cannot give such consent as guardian 
of the infant so as to bind him. It is impossible to ascribe 
any value to the guardianship pow'er of the natural father 
to bind the son as to property in which he cannot have an 
interest until the time when the guardianship has ceased. 

I he case cannot be solved by the doctrine of approbate 
and reprobate, for that doctrine assumes election, and the 
adopted son has no election. He cannot undo the adoption 
and be as he was. The same fact destroys the idea of 
conditional adoption. The adoption cannot be undone; it 
cannot, therefore, be conditional. 

The only ground on which such arrangement can be 
sanctioned is custom. There is such a consensus of deci- 
sion in Ihe cases that it may fairly be concluded that cus- 
tom has sanctioned such arrangements in so far as they 
regulate the right of the widow as against the adopted son. 

It seems pait of (lie custom that rtne sii,e (/na non of such 
an arrangement should be the consent of the natural father. 
'J'he consensus of judgments stems to treat the consent of 
the natural father as showing lhat the arrangement is for 
I the advantage of the Ixjy, and to rcgaid the mere postpone- 
ment of his inteiest to the widow’s interest, even though it 
sliouki be one extending to a life interest in the whole pro- 
! perty, as not incompatible with his position as a .son. Their 
I.ordships are, therefore, prepared to hold that custom 
sanctions such arrangements. 

A.s soon, however, as tlie arrangements go beyond that, 

cither give the widow property absolutely or give the 
proj^erty to strangers, their Lordships think no custom as to 
this has been proved to exist and that such arrangements 
are against the radical view of the Hindu law. Their Lord- 
ships are, therefore, against (he idea of a general proposi- 
tion that all arrangements consented to by a natural father, 
and of benefit to the boy in the sense that half a loaf being 
better than no bread, lie is Iietter with an adoption with 
truncated rights than with no adojition at all, are valid. 
{Viscount Dunedin). KRFSHNAMURTHI AVYAK 7 /. KKFSH- 

NAMURTHF AVYAR. (1927)54 I.A. 248 = 

60 M. 508 = 39 M.L.T. 52 - 26 A.LJ 946 = 

4 O.W.N. 621-31 C.W.N. 910 -46 C.L.J. 620 = 
(1927) M.W.N. 469-26 L.W. 186 SPat.L.T. 719 = 

29 Bom. L. R. 969- 101 I.C. 779 
(1927) P.C. 139- 63M,L.J. 57. 

Widow (adorfing) and natural father- 

agreement BETWEEN. 

Giving up to widovj and her relatives greater part 

of adoptive father's estate — Agreement providing for — 
Adoption pursuant to — Validity of. 

Quaere an authority to adopt asked and given for reli- 
gious motives and in order to keep up the line of succes- 
sion to the deceased i.s properly exercised by the adoption 
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HINDU LAW— (CV///^/.) 

Adoption— Ante Adoption agreement— (c>;/A/.) 

Widow (Adopiing) and Natural Fathlk— 
agreement Between. 

of a boy on the terms that he should give up to the adopt 
ing widow or to her relatives the_, greater part of her late 
husband’s estate (107). {Viscount Cave). ADUSUMil.Li 
KRISTNAYYAr. ADUSUMILLI LAKSHMIPATHI. 

(1920) 47 I.A. 99 = 43 M. 660(659) = 
28 M.L.T. 70=18 A.L.J. 601 =(1920) M.W N. 386 = 

24 C.W.N, 905=12L.W. 625 - 
56I.C. 391 = 39 ML- J. 70. 

Gnardiauship of adopted boy — Agreement giving 

right ofy to natural father in consideration of his gii'ing in 
adoption — Siiit by widcav as guardian of adopted boy 
against natural father — Right of — Effect on. 

Ss who constitutd with a deceased Hindu a joint Hindu 
family, gave his assent to an adoption of his own son by 
the widow of the deceased, stipulating ^\ ith the widow as 
part of the consideration forgiving his consent to the adop- 
tion that he should l>ecome guardian of the adopted child 
until he attained majority: and the widow made the adop- 
tion subject to that stipulation. 

Held that by reason of such slipul.ition the widow could 
not have asked in the name of her son for a partition be- 
tween liim and S\ and that to a suit for a partition brought 
by the widow on behalf of her son against S the guardian- 
ship for whicli the latter had stipulated would have present- 
ed exceptional obstacles ( 1/9 80), (Sij- Barnes Peacock.) 
KAKUN.»HI)HI GaNES RaTNAMAIVAK V. (iOI’Al.A Kai na- 
MAIYAK. (1880) 7 I.A. 173 = 2 M. 270 (281) = 

4 Sar. 149-3£iUh. 740. 


Life interest to loidiio i n husbamV s estate — Agree 

ment reserving — Adoption made pursuance to — Fraud upon 
authority to adopt if a — Validity of adoption and of 
agreement in ease of. 

An Oudh talukdar authoiised his senior widow, to whom 
he gave a life estate in all his property, to atlopi such minor 
male child of his family as she migiu think fir. The 
adopted son was, according to the authority, to “ i)e in 
place of an actual .son the owner of the entiie riasat, and 
the assets, moveable and immoveal)le,” and the widow was, 
in the event of adoption, to have a provision for her 
maintenance. 

The widow adopted the second defendant. The ceremonies 
of adoption weie duly performed, and a deed of adoption 
was executed by her, which declared, inter alia, that the 
second defendant would \)e the proprietor of ihe deceased’s 
estate and property both moveable and immoveable like a 
real son. There was not either in the ceremonial of adoption 
or in the said deed of adoption any condition limiting or 
curtailing the lights of the adopted son. It appeared, 
however, that, prior to the adoption, the widow had obtained 
from the natural father of the second defendant a deed which 
declared that she should have full control during her life- 
time over the property left by her husl^and ; and she execu- 
ted a second and subsequent deed of adoption, by which she 
purported to revoke the prior one on the allegation that it 
ought to have contained a provision postjx ning the interest 
of the adopted son until her death. 

Heldy that the adoption was not a fraud upon the autho- 
rity to adopt, and was not void on that ground (58). 

Ihe conduct of the widow i- not altogether to be com- 
mended, but it would be extravagant to describe it as 
fraudulent, or to maintain that the adoption was made for 
a corrupt purpose or for a pupcse foreign to the real object 
for which the authority to adopt was conferred. The 
ceremonies or adoption aie unimpeached. The deed of 
adoption is open to no objection. The second deed is 
admittedly inoperative. No conditions, therefore, were 


HINDU J. A'Vl- {Contd.) 

Adoption-Ante— Adoption agreement —iConid.) 

Widow (ADorriNO) and Natural Father— 
Agkeemen'J' Between. 

attached to the adoption. Had it lx;en otherwise, the 
analogy, such as it i.s, presented by the doctrines of courts 
of equity in this country relating to the execution of pow’ers 
of appointment would rather suggest that, even in that case, 
the adoption would have been valid and the conditions 
void (589). {Lord Maenaghtcn i) BHAIVA RARIDAT 
Singh r-. Mahakani Indar Kunwar. 

(1888) 16 I. A 53-16 C. 556 (563-4)-6 Sar. 606. 


Ratification by adopted son of — E-'idence. 


The natural father of a minor hoy gave him in adoption 
to a Hindu widow on the understanding that he would 
inherit only about one-third of his adoptive father’s estate. 
The remaining two-thirds of the said estate iiad, previously 
to the adoption, been alienated by the widow in favour of 
third partio. 'I'he natural father consented to give the 
minor in adoption, being aware of the >aid aliLnati(jn'i or 
not caring to iiujuire how the .'>aid two-tliirds had been di.^- 
posed of. 

'I'he adopted son, two years aftei coming of age, and hi^ 
adoptive mother executed agreement on 19 — 8 — 1871, 
reciting the alienaticms aforesaid of the two-thirds of the 
adoptive father’s estate, whereby mother and son entered 
into a family arrangement with resj)ecl to the residue. 
When lie executed that agreement the adopted son was 
sufficiently alive to his riglits, and he executed it after con- 
sulting members of his wife’s faniily, upon whose advice he 
acted. Further, in a suit brought about 12 months after 
the (late of tiie agreement the plaintiff stated that he enjoy- 
ed the proixrty of his ad(‘ptive father under that 
agreement. 

Held, that the agieernent of the natural father was validly 
ratified liy the adopted son by the in-'tiumcnt of 1871 
(208-9). {Sir Robert l\ Collier.) RaMASWAMI A(\AN 
Vkngai AKA.M An AN. ( 1879 ) 6 I. A. 196 

2M. 91 (101-2) = 5C. L. R. 347 4 Sar. 42- 


Validity against adopted son of. 

How far the natural father of a boy given in adoption can 
by agreement before the adoption renounce all or part (T his 
son’s rights, so as to bind that son when he becomes of age, 
is a question not altogether unattended with difficulty, 
although the case in 11 B. H. C. R. 199, certainly decides 
that an agreement on the part of the father that his son’s 
inteiest shall be postponed to the life interest of the widow 
is valid and l)inding (208). {Sir Robert P. Collier.) KaMA- 
SWAMI AIVAN V. VENCA'J AKAMAIVAN. 

(1879) 6 1. A. 196-2 M. 91 (101) = 5 C. L. K. 347- 

4 Sar. 42 = 3 Suth. 663. 

In a case where a Hindu widow adopted a son to her 

husband in pursuance of an authority to adopt given to her 
hy him, it appeared that, prior to the adoption, the natural 
father of the adopted son execiUecI a deecJ in favour of the 
widcAN which declared lliat she should have full control 
during her lifetime over the property left by her husband, 

Qiuere luAV a declaration !>>' the natural father of the 
adopted lx>y, or an agreement by him postponing tlie inte- 
rest of the adopted son until the death of the wiclow, could 
prejudice nr affect the rights of the adopted son, which could 
only arise when his parental control and authority deter- 
mined (58-9). {l.ord A/acnaghten.) BhaIYA RaBIDAT 
Singh v. Mahakani Indar Kunwar. 

(1888) 16 I. A. 63 = 16 C. 556 (564) = 6 Sar. 505. 

Void or Voidable — Rati fication hy adopted son of — 

Possibility of. 

Where the natural father of a \x)y consented to give liim 
in adoption to a Hindu widow on the understanding that 
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HINDU LAW— (CV;//./.) 

Adoption— Ante- Adoption agreement— (CV wa/.) 

Widow (Adopting) and Natural Father— 
agreement Between {Contd). 

he would inherit only about one-third of his adoptive 
father^ property, being aware or not caring to inquire how 
the remaining two-thirds had been disposed of by the widow, 
held, that the agreement of the natural father was not void’, 
l)ut was, at the least, capable of ratification when his son 
iR^came of age (204, 208). {Sir Robert P. Collier.') 

Kamaswami Aiyan V. Vencataramaiyan. 

(1879) 6 1. A. 196== 2 M. 91 (101) = 5 C. L. R, 347 = 

4 Sar. 42 = 3 Suth. 663. 

Adoption— Authority to adopt. 

What amounts to an. 

Absence ok— plea ok — Main'tainability. 

Absence of — Widows’ power to adopt in case ok. 
Adopted son — Rights of — Restrictions on — 
Authority imposing. 

Adoption under. 

Capacity to give. 

Compliance strict with. 

Construction ok. 
co-widows. 

Deed ok. 

Direction mandatory in. 

Disqualified proprietor — Authority to adopt 
given by— Sanction for — Necessity. 

Kvidence of. 

Implication of. 

Issue as to— decision of— Propriety. 

Oral authority. 

Plea in plaint of — Admission ok, by non- 
traversal IN written statement. 

Presumption against. 

Presumption in favour of. 

Revocation of. 

Second or successive adopttons. 

STRICT compliance WITH —NECESSITY. 

Successive adoptions. 

Trustees whose consent is required by. 
Validity of. 

Widow’s right to sue on behalf of estate. 
Will— Authority to adopt given by— Revo- 
cation of, by later will. 

Will giving. 

Will inoperative as such if may be a valid. 
Will or— Test— Deed— Construction. 

Writing— Registration— O uDH Estates act of 
1869. 

avhat amounts to an. 

Dying man telling his wife then pregnant that she 

would produce a soti^ attd , if noty she could adopt one if 
amounts to an. 

The question was whether the appellant, a Hindu widow, 
was really authorised by him to adopt a son to him, in the 
event of the child with which she was then pregnant being a 
S' '1 • 

The evidence of the alleged authority consisted of witnes- 
ses who deposed to hearing the deceased say, by way of con- 
soling his widow, who was deeply distressed at the prospect 
of his death, that she should not l>e so much grieved ; that 
she w'ould produce a son, and, if not, she could adopt one. 

Their Lordships observed : “Surely this is not the langu- 
age which would be used by a person who, on the prospect 
of death, with a view to the salvation of his soul, was at 
that moment laying injunctions on his widow for the perfor- 
mance of a solemn and important duty” (343). {Mr. 
Pembertent Leigh.) NaGALUTCHMEE UMMAL v. GOPOO 

Nadaraja Chetty. (1866) 6 M. I. A. 309 = 

1 Sar. 543. 


HIHDU XiAW — {Contd.) - 

Adoption— Authority to adopt— 

Absence of — Plea of — Maintainability. 

^ ’Admission of existence of authority by predecessor in 

interest of party raising plea — Effect. 

The suit was by the widow of one G to recover possession 
of property which had formerly belonged to C’s nephew. 
The plaintiffs* case was that the nephew died leaving a 
widow, but no male issue, that, on the death of the nephew’s 
widow, G. her husband, became entitled to the property of 
his nephew, and that G had devised the property to her 
(plaintiff). The defendant claimed to be the adopted son 
of the nephew, his case being that he had been adopted by 
the widow of the nephew in pursuance of a verbal authority 
given by him to her. The plaintiff denied that the nephew 
had given his widow any authority to adopt. 

It appeared that, during G'h lifetime, a solehnama or 
instrument of compromise had been executed between him 
and his nephew’s widow, and that it contained dear admis- 
sions on the part of G that his nephew’s widow had an 
authority from her husband to adopt five sons in succession. 

Heldy that it was impossible for the representative of G^ 
claiming through him, to contend in the face of the soleh- 
namah that the widow of the nephew' had no power to adopt 
(30-1). {Sir James Colvile.) INDRAMONI ChOWDHRANI 
V. Hehari LaL MULLICK. (1879) 71. A. 24 = 

6 C. 770=6 C. L. E. 183 = 3 Suth. 719 = 4 Sar. 120. 

Absence OF— Widow’s power to adopt in case of. 

Bareilly District — Penoer in. 

In the District of Bareilly the authority of the husband 
is essential to the validity of an adoption by a widow. 
{Mr. Justice Parke.) RaJAH Haimun CHULL SINGH v. 
Roomer Gunshean Singh. (1834) 6 W. B, 69 = 

1 Suth. 4 (6) = 2 Knapp. 203 = 1 Sar. 37. 

Benares Mithakshara — Power under. 

According to the law of the Mithakshara as interpreted 
by the school of Benares an adoption by a widow of a son 
to her deceased husband w'ould be invalid if made without 
an authority to adopt given to her by her husband, unless 
such an adoption was authorised by a custom of the family. 
{Sir John Edge.) BISHWA NaTH SinGH v. JUGAL 
KiSHORE. (1923) 60 I. A. 179 (181) = 

28 C. W. N. 790 = 38 C. L. J. 299 = 18 L.W. 88 = 

A. I. R. (1923)P. 0. 90 = 33M. L. T. 289 = 

(1923) M. W. N. 620=26 0. C. 228 = 10 O. L. J, 379 = 

9 O. & A. L. B. 563 = 73 I.C. 244 = 46 M. L. J. 216, 

C ustom authorising —Evidence — Wajib-ul- arses — 

Statement in some of-, that toidoivs cottld adopt in absence 
of authority — Statement in others merely to the effect that 
they could adopt — Latter if inconsistent 7 uith custom. 

The question was as to whether there was adequate proof 
of a custom empowering a widow, who had not the authority 
of her husband, to adopt a son to him. 

7 he evidence of the alleged custom consisted of statements 
in the wajib-ul-arzes of eight villages which had been re- 
corded about 44 years before the adoptiDn in question. In 
the wajib-ul arz of the village in which the last male owner 
lived and in some of the other wajib ul-arzes it was stated 
that widows could adopt sons to their deceased husbands 
without having had the authority of their husbands to adopt. 

In the other wajib-ul arzes it was simply stated that widows 
could adopt. 

Heldy that there was no inconsistency between the state- 
ments in the different wajib-ul-arzes and that the custom 
was proved. 

The mere statement that the widows could adopt in 
some of the wajib ul-arzes also means that they could adopt, 
although they had not the requisite authority. Otherwise 
the statement would not be a statement of a special family 
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HINDU 'Lh'^—{Contd.) 

Adoption— Authority to adopt— (cV///(/ ) 

ABSENCE OF — WIDOW’S POWER TO AliOPT IN CASE 
OV—{Contd.) 

custom, and would be unnecessary, as it would be merely a 
statement of a right which a Hindu widow of a sonless 
Hindu would have under the general Hindu law. (AV/- JoJm 

Edge^ Bishwa Nath Singh v. Jugal kishore. 

(1923') 50 I. A. 179 (181-2)- 28 C. W. N. 790- 
38 C. L. J. 299 = A.I. B. (1923) P.C. 90 = 18 L.W. BB- 
SS M. L. T. 289 -(1923) M. W. N. 620-26 O. C. 228 = 

9 0. & A.L. B. 663-10 O. L. J. 379 -73 I. C. 211- 

45 M. L. J. 215. 

Exercise of — Condition, 

The power of, a Hindu widow to adopt when not actual- 
ly given by the husband can only be exercised when a 
foundation for it is laid in the otherwise neglected observ- 
ance of religious duty, as understood by Hindus (113). {_Sir 
Janies Ilf Colviie.) COLLECTOR OF MADURA v. MOOTTOO 
KamalINGA SaTHUPATHY. fl868) 12 M. I. A. 397 - 

10 W. E. P. C. 17-1 B. L. B. P. C. 1 - 2 Suth. 135 - 

2 Sar. 361. 

Mahratta states to the xocst of the Peninsula — Pc^oer 

in. 

According to the Native text writers it seems to be clear, 
that the ancient law of Hindustan required the authority of 
the husband ; but it is also clear that the strictness of that 
law has l)een in many districts relaxed or modified by 
local usage ; and the opinion of the sastries is very strong 
to show that in the Mahratta States to the west of the 
Peninsula, the law does not lequire any such authority to 
render the act valid. {Mr, Justice Pai he.) KaJ.AH HaIM- 

un Chull Singh v. koo.mer Gunsheam Sinc;h. 

(1834)5 W. R 69-1 Suth, 4(6)-2 Knapp. 203 = 

1 Sar. 37. 

Vasishta's text as to — Interpretation of., in different 

schools. 

All the schools accept as authoritative the text of 
Vasishta, which says : — 

Nor let a woman give or accept a son unless with the 
assent of her Lord.’ But the Mithila school apparently 
takes this to mean that the assent of the husband must be 
given at the time of the adoption, and, therefore, that a 
widow cannot receive a son in adoption, according to the 
Haitaka form, at all. The Bengal school interprets the text 
as requiring an express permission given by the husband in 
bis lifetime, but capable of taking effect after his death ; 
whilst the Mayukha and Koustubha Treatises, which govern 
the Maratha school, explain the text away by saying that it 
applies only to an adoption made in the husband’s lifetime, 
and is not to be taken to restrict the widow’s power to do 
that which the general law prescribes as beneficial to her 
husband’s soul. Thus upon a careful review of all these 
writers, it appears that the difference rather relates to what 
shall be taken to constitute, in cases of necessity, evidence of 
authority from the husband, than to the authority to adopt 
being independent of the husband (435-6). {Sir James 
W. Colviie.) Collector of Madura Mooitoo 
Kamalinga SathupaTHY. (1868) 12 M. I. A. 397 = 
10 W. B P. 0. 17 = 1 B. L. B. P. C. 1-2 Suth. 136 = 

2 Sar. 361. 

ADoin'ED son— Rights of— Restrictions on- 

authority imposing. 

— Vali lity of— Dayabhaga law. See HINDU LAW— 

Adoption— Authority to adopt’ — Successive adop- 

'l lONS. (1916) 43 I. A. 12 { 17) - 43 C. 432. 

Adopiton under. 

to be adopted—^Ckoiee of — Consent of other per^ 

sons made necessary for^Consent not procurable — Effect on 
power of adoption, 

8s 
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HINDU LAW— 

Adoption— Authority to adopt — {Could.) 

ADOrriON UNDER— (6V//6A) 

A widow’s choice of a boy (to be adopted to her husband), 
may be restricted in various ways, and among them by re- 
quiring the consent of per.sons named by the husband. If 
it turns out that such consent cannot be procured, she has 
no authority to adopt (134). {Lord Ilobhouse.) AMRITO 
I.AL Du rr SUKNOMOYEE DASI. 

(1900) 27 I. A. 128-27 C. 996-4 C. W. N. 549- 

2 Bom. L B. 446 = 7 Sar. 633. 

BrothePs son — Adoption by wido^to of her own — 

V^alidity of. 

An adoption by a Hindu widow in virtue of an authority 
to adopt given to her l)y her deceased husband, of her 
brother’s son is not, according to Hindu law, an invalid 
adoption (160). 

Tlie test of eligibility of the adopted son for ad(;ption in 
such ca.se must be the test which would have applied had 
the adoption been made by the husband himself in his life- 
time. 

The extension by Nanda Pandita in the Hattaka Mimam^a 
to adoption by females of the rule of Hindu law that no one 
can be adopted as a son whose mother the adopter could 
not have legally married, is not supported by any text of the 
Dattaka Chandrika, or by any of the texts of the sages 
Saunaka and Sakala from which most of the rules of the 
Dattaka Mimamsa were deduced (101-2) {Sir John Edge.) 
PUTTU LAL PaKBATE KUNWAR. 

(1915) 42 I. A. 166 = 37 A. 359(366-8) = 

13 A. L. J. 721 -19 C. "W. N. 841 = 22 C. L. J. 190 = 

17 Bom. L. R. 549-18 M. L. T. 61= 2 L. W. 881 = 
(1915) M. W. N. 514 = 29 I. C. 617 = 29 M. L. J. 63. 

Claim based on — Proof rcqnired of claimant in 

case of, 

A person who claims to be the adopted >on of a deceased 
Hindu by virtue of an adoption made by the widow of tlie 
deceased in pursuance of an authority to adopt alleged to 
have been conferred upon her by the deceased must, to 
establish the validity of his adoption, prove (1 ) the autho- 
rity given by the deceased to his wife to make the adoption; 
and (2) tlie actual adoption by the widow of the claimant 
as the son of the deceased (356-7). {Sir James IP. Col- 
vile!) Chowdry Pudum Singh v. koer Oodev Singh. 

(1869) 12 M. I. A. 360=12 W. E. P. 0. 1 = 

2 B . L. B.P. C. 101 = 2 Suth. 219-2 Sar. 447. 

To establish the fact that a person was effectually 

adopted by a Hindu widow' as the son of her deceased 
huNband, it must be proved that, if the adoption was ever 
formally made at all by the widow, as alleged, it was made 
by the direction of her husband, and further that the alleged 
adopted son’s father had given him in adoption. {Lord 

Collins.) Har Shankar Partab Singh v, lal Kaghu- 
raj SINGM. (1907) 34 I. A. 125 (132)- 

29 A. 619 (634) = 2 M. L. T. 391 = 6 C. L. J. 13 = 

11 C. W. N. 841 = 9 Bom. L. R. 757 -4 A. L. J. 497 = 

10 O. C. 343 - 9 Sar. 266 - 17 M. L J. S54. 

Corrupt purpose — Adoption made for a — Adoption 

pursuant to agreement with natural father reserving life 
interest to widow in husband’s estate if an — Validity of 
adoption and of agreement in ca^e of. See HINDU Law — 
ADOPTION— ANTE-ADOPTION AGREEMENT— WIDOW 
AND N.VrURAL FATHER — AGREEMENT BL'l WEEN. 

(1888) 16 I. A.53(68 9) = 16 C. 656 (563-4). 

Boy not in existen e at time of authority — .Adoption 

of — Validity. 

Wliere a Hindu authorised his wife to adopt one of the 
sons of H within a year or two, i.e., at any time, she liked 
after his death, held than an adoption by her of a son of H 
(not born at the time the authority was given) made about 
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HINDU LAW-(6WA/.) 

Adoption -Authority to adopt— 

Adoption under— 

() years after the death of her husband was not invalid as 
not being in pursuance of the authority. (Sir Afidrao 

Scohlc,) MUTSADDI LaL Z/. KUNDAN Lall. 9 Sar 42 = 
(1905) 331. A. 55 = 28 A. 377 (382) = 3 A. L. J. 246 = 
1 M. L. T. 93= 8 Bom. L. R. 371 - 16 M. i. J. 174. 

■ Discretion as to, rests s iely with zoidow, 

A Hindu widow cannot be compelled to act upon an 
authority to adopt given by her husband unless and until 
she chooses to do so. (*S’/> Andrezn Scoh/e.) MUTSADDI 
Lal z'. Kundan Lall. (1905) 33 I. A. 55 = 

28 A, 377 (380)- 3 A. L. J. 246 = 1 M. L. T. 93 = 
8 Bom. L. R. 371=9 Sar. 42 = 16 M. L. J. 174. 

See also UNDER THIS SUB-HE^D TIME LIMIT #OR. 

Fraud upon authority to adopt — Ante Adopftion 

agreement reserving life interest to widow in husband’s 
estate — Adoption made pursuant to — Validity of adoption 
and of agreement in case of. See HINDU Law — ADOP- 
'1 ION— ANTE- Adoption agreement— Widow and 

NATURAL FATHER — AGREEMENT BETWEEN. 

(1888) 16 I. A. 53 (58-9) = 16 C. 656 (663-4). 

Power of — Limits to. ALL CASES COLLECTED 

UNDER Hindu Law— adoption— Widow— Adop- 
tion Bv — P ower of. 

Proof of — Quantum. 

The question was whether the appellant had been adopted 
to a deceased Hindu by his widow in pursuance of an autho- 
rity to adopt conferred upon her by the deceased. 

Held, on the evidence aifirming the Court below, that the 
appellant had failed to establish that he had been adopted 
to the deceased by his widow. (Sir James IV. Colvile.) 

Chowdry Pudum Singh v. koer oodey Singh. 

(1869) 12 M. I. A. 360 = 12 W. R. P. C. 1 = 
2 B. L. R. P. C. 101 = 2 Suth. 219=2 Sar. 447. 

Right of. 

An adoption might be made by a widow under an autho- 
rity conferred upon her for that purpose by her husband 
(356). (Sir JamesW.Colvilef) CHOWDRY PUDUM SinGH 
t'. KOER OODEY SiNGH. (1869) 12 M. I. A. 360 = 

12 W. R. P. C. 1 = 2 B. I.. R. P. C. 101 = 2 Suth. 219 = 

2 Sar. 447. 

— Titfte limit for. 

In the absence of express direction to the contrary, there 
is no limit to the time within which a widow may exercise 
the power of adoption conferred upon her by her husband. 
(Sir Andrew Scoblef) MUTSADDI LaL v. KUNDAN LaLL. 
(1906) 33 I. A. 65 = 28 A. 377 (380) = 3 A. L. J. 246 = 

1 M. L. T. 93 = 8 Bom. L. R. 371 = 9 Sar. 42 = 

16 M. L. J. 174. 

There is no power under the Hindu Law to compel 

a widow to adopt ; and, in the aljsence of a time limit im- 
posed on the authority which empowers her to atlopt, or of 
a direction that she should adopt promptly, she may make 
the adoption so long as the power is not extinguished or 
exhausted. (Mr. Ameer Ali.) PraTAP SiNGH ShivSINGH 
V. AGARSINGJI KAISINGJI. (1918) 46 I. A. 97 = 

43 B. 778 (793) = 17 A. D. J. 522 = 
(1919) M. W. N. 313 = 21 Bom. L. R. 496 = 
24 C. W. N. 67 = 10 L. W. 339 = 27 M. L. T. 47 = 

60 I. C. 467 = 36 M. L. J. 611. 

See also HINDU LAW — ADOPTION — AUTHORITY 

TO ADOPT— Presumption against. 

(1026) A. I. B. (1926) P.C. (99). 

Validity of. For cases not found under this head 

— See Hindu law— adopiion— widow— adoption 

BY — Validity of. 

Validity of^— Presumption of, from long lapse of 

ti me — Conditions, 


HINDU LAW-(Cr;///i/.) 

Adoption— Authority to zAt!f^%—(Gotttd 

ADOPI'ION UNDER— (Ct;;//r/.) 

Where the question was whether the respondent had been 
effectually adopted by a Hindu widow as the son of her 
husband, the appellants contended that having regard to 
the long lapse of time the Court ought to presume that the 
adoption was made by the widow by the direction of her 
husband, and that the respondent’s father had given him in 
adoption. 

Held that to justify such a presumption the appellants 
ought to establish an initial probability that the adoption 
was likely to have been validly made, and that the conduct 
of the parties cognizant of the facts had been at least consis- 
tent with such an hypothesis (132). (Lord Collins.) Har 

Shankar Partab Singh v. Lal Raghuraj Singh. 

(1G07) 34 I. A. 126 (131) = 29 A. 619 (633)= 
2 M. I*. T. 391 = 6 C. L. J. 13=110. W. N. 841 = 
9B;om. L. R. 767 = 4 A. L. J. 497=10 O. 0. 343 = 

9 Sar. 266 = 17 M. L. J. 364. 

Capacity to give. 

Person over 18 years of age hut a minor by reason 

of being under guardianship if has. 

An authority to adopt, whether oral or in writing, is within 
the legal capacity of a Hindu who is over 18 years of age, 
but who, by reason of his being under guardianship, cannot 
be deemed to have attained his majority until he has com- 
pleted his age of 21 years (308). (Lord Salvesen.) KONDA- 
PALLI VIJAYARATNAM V. MaNDAPAKA SUDARSANA 

R AO. ( 1926) 62 I. A. 306 = 48 M. €14 = 

23 A. L. J. 799 = 42 C.L. J. 38 = (1926) M. W. N. 622 = 
27 Bom. L. R. 1082 = 22 L.W. 436 = 6 L. R. P.C. 167 = 

30 C. W. N. 193 = A I. R. (1926) P. C 196 = 

89 I. C. 733 = 49 M. L. J. 247. 

Compliance strict with. 

Necessity. See HINDU LAW — ADOPTION— 

Authority to adopt— Strict compliance with. 

Construction of. 

Boy named — Adoption of — Mandatory direction as 
to^~lVhat amounts to Adoption in violatton of, on ground 
of ill‘ feeling betzveen widezu and family of boy named— 
Validity of. 

Where the direction as to adoption in the will of a Mah- 
ratta governed by the Bombay School of law ran in these 
terms : “ If I did not adopt a son during my lifetime my 
wife should, as far as possible, adopt S, the second son of 
my elder brother. If he (the boy) cannot be obtained, any 
other boy .-should be adopted with the advice of the 
trustees.” 

Held that the direction was not merely an appeal to the 
wife to exercise her discretion in the manner indicated, but 
imposed upon her a mandate to exercise it. 

” Should as far as possible” means that unless there are 
conditions outside the will preventing the possibility of the 
adoption, the widow, when she does adopt, is to exercise 
her power in favor of S. 

Subsequent to tlie death of the testator ill feeling arose 
between his widow and S and his family, and the widow 
adopted her sister’s son with the consent of the trustees. 
Held further that the adoption was invalid. 

It has been suggested that the ill-feeling between the 
widow and S and his family prevents the possibility of his 
adoption, and two clauses in the will are referrerl to in both 
of which the testator in strong language directed that the 
adopted son should keep the widow, treat her with affection, 
and give her maintenance, which it is said is in the circum- 
stances impossible. That condition is, however, subsequent 
to the appointment, and not a condition precedent to the 
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HINDU LAW— (C\wA/.) 

Adoption— Authority to adopt— (c\wa/.) 
Construction or—{Contd.) 

exercise of the power (205-6). {Lord /Suckmiuier). 
SiTABAl f. BaPU Anna PaTIL. (1920) 47 I. A. 202 = 
47 C. 1012 = (1920) M. W. N. 656 = 12 L. W. 386 = 

22 Bom. L. E. 1369 = 16 N. L. E. 162 = 67 I- C. 1 = 
26 C. W. N. 97 = 2 U. P. L. E. (P. C.)106 = 

39 M. L. J. 106. 

Boy named^-Death of ^ after his adoption a minor 

and unmarried — Adoption of different boy on — Prohibition 
of — What amounts to. 

Where the evidence showed that a deceased Hindu inten- 
ded, if he adopted any boy as his son, to adopt P^ and that, 
if his statements could be construed as a direction to his 
wife, that direction was that she should adopt Py and that 
he gave no direction as to what should be done by her if P 
should be unavilable or should die after he was adopted, 
held that there was no prohibition by him of the adoption of 
another boy by his wife in the event of the death of P after 
his adoption a minor and unmarried. ^Sir John Edge'). 
VaDAO V. NamDEO. (1921) 48 I. A. 513 (623) = 

49 C. l(12-3) = 26 C. W. N. 393= 30 M. L. T. 53 = 
L- E. 3 P. C. 41 = 16 L. W. 565 = 20 A. L. J. 481 = 
24 Bom. L. E. 609 = A. I. E. (1922) P.C. 216 = 

64 I, C. 536 = 42 M. L. J. 219. 

Boy named —Prohibition of adoption of any other 

boy when implied from — Adoption of different boy — 
dity ofy when prohibited by husband. 

Where it is proved that a deceased Hindu had in fact ex- 
pressed as a direction to be followed by his wife his wish 
that no boy except the one named by him should at any 
time be adopted to him, it must be held that the direction 
prohibited the widow from adopting any other boy than the 
one named. But such a direction to operate as a prohibi- 
tion against his widow adopting any boy to him as a son 
excepting the boy named by him must be explicitly made 
and clearly intended by the husband to limit the discretion 
of his widow for all time, and on every occasion on which 
otherwise after his death his widow might validly make an 
adoption to him. Such a direction may be given by the 
husband orally or in writing, as for instance by a will. The 
duty of a Hindu widow is to obey such directions as her 
husband may have given as to the way in which she should 
exercise a power of adoption to him. That is a general 
principle of Hindu law as to adoptions, and is not applicable 
only in cases in which the husband and wife were subject to 
the Bombay School of Hindu law ^,522). {Sir John p.dge'). 
Vadao Vy NAMDEO. (1921) 48 I. A. 613 = 

49 C. 1 (ll-2; = 26 C. W. N. 393 = 30 M. L. T. 63 = 
L. E. 3P. C. 41 = 15 L. W. 566 = 20 A. L. J. 481 = 
24 Bom. L. E. 609= A. I. E. (1922) P. C. 216 = 

64 I. C. 636 = 42 M. L. J. 219. 

Considerations applicable to. 

How then is the deed to be construed when we regard it 
merely as a deed of permission to adopt ? What is the 
intention to be collected from it, and how far will the law 
permit such intention to be effected ? (309). {Lord 
Kingsdtnon), MUSSUMAT BHOOBUN MOYEE DEBIA v. 
Kam Kishore ACHARJ CHOWDHRV. 

(1866) 10 M. I. A. 279 = 3 W. E. P, C. 15 = 

1 Suth. 674 = 2 Sar. 111. 

Ceneral authority — Authority restricted to adoption 

of second boy in case of death of first ad> pted son — Test. 

Where an authority to adopt given by a Hindu to his 
wife was to the following effect : — “ If (God forbid) you 
give birth to a daughter, or if a son be born but die after 
his birth, I stictly order you to adopt some boy to me so 
that he might perform my Sraddh ceremony and yours, and 
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perpetuate my name, and after your death l^ecome the 
absolute owner and possessor of the whole of my estate. If 
(God forbid) the son who might be adopted under this 
authority should die in your lifetime, you will have power to 
adopt another boy held that the authority was a general 
authority and was not restricted to the adoption of a second 
boy in case the first adopted son died. 

What the deceased Rajah (husband) intended was that, if 
necessary, “some boy” should be adopted to him ” so that 
he might perform rny Sraddh ceremony and yours, and 
perpetuate my name, and after your death lx;come the 
absolute owner and possessor of the whole of my estate,” but 
in expressing this intention he saw that it might be defeated 
by death if construed in a restrictive sense as meaning some 
“one” boy, so he went on to deal with that contingency by 
directing, in substance, that effect was, in any event, to be 
given to the general intention, and if one boy died another 
boy was to be adopted (14”'8). {Lord Robson). RanI 

Dharam Kunwar V. Balwant Singh. 

(1912; 391. A. 142 = 34 A. 398(403)-=16 C.W.N. 675 = 

12 M.L. T. 95 = 9 A. L. J. 730=14 Bom.L. R. 486 = 

(1912) M. W. N. 641=16 0. L. J. 60=16 I. C.673 = 

23 M. L. J. 200. 

Male or female child not being born — Authority to 

adopt in event of — Posthumous daughter — Birth and death 
of — Adoption in event of — Authority if extends to. 

A Hindu by his will authorised his widow to adopt a son 
if no male or female child should be lx>rn to him. He died 
without issue, but had a posthumous daughter. After the 
death of the posthumous daughter the testator’s widow pur- 
ported to adopt a son to him. Held that in the events 
which happened the power of adoption did not arise. 

Though there is a strong presumption that a Hindu tes- 
tator would have desired that in the event of his having no 
child who survived him and attained maturity, a son sliould 
be adopted to him by his widow, and the courts would not 
be astute to defeat an adoption by the widow which is not 
clearly in excess of the power conferred upon her, held it 
was impossible, without unduly straining the w’ords of 
the will in question, to hold that in the events which 
happened the power took effect. {Viscount Cave). 

w.at Koer V Dhanuktidhari Prashad Singh. 

(1919) 46 I. A. 269 (267) = 47 C. 466 (478-9) = 
17 A. L. J. 1036 = (1919) M. W. N. 360=631. C. 347 = 
24 C. W. N. 274 = 12 L. W. 105 = 1 Pat. L. T. 1 = 

22 Bom. L. R. 477= 37 M. L. J. 613. 

—Motive predominant of husband in giving — Religi- 
ous or secular — Test. 

Where the words of an authority to adopt given by a 
Hindu by his will to his two widows were ; “Vou should 
adopt a boy who is our Sanuihita (one closely related) w hen- 
ever it strikes you that our Samastanam (family) should 
continue,” held that the language of the testator pointed to 
the predominance of the secular, rather than the religious, 
motive as the overmastering one. 

The testator does not direct that there shall be an adop- 
tion, as he would naturally have done had he wished in all 
events to secure that there should be a son to perform the 
due religious rites. He makes it depend on the opinion of 
his widow’s whether and when an adoption should take 
place. {Lord Moulton.) VknKATA NaRASIMHA Appa 
ROW V. PARI HASARATHV APPA ROW. 

(1913) 41 1. A. 61 = 37 M. 199 (223) = 

18 C. W. N. 664 = (1914) M. W. N. 299 = 23 I.C. 166 = 

16 Eom. L. B. 328 = 19 C. L. J. 369 = 16 M. L. T 286 = 

12 A. L. J. 316 = 26 M. L. J. 411, 
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Second adoption — Power of ^Authority if confers. 

Where an authority to adopt given to a widow by her 
husband was couched in general terms, requiring her to 
adopt so as to continue his line and to provide for his spiri- 
tual benefit, did not indicate any particular person for adop- 
tion, by name or otherwise, and placed no restriction what- 
ever on her discretion, held that the authority was not ex- 
hausted by one adoption, and, that, on the death of the son 
first adopted, authority survived so as to empower the 
widow to make a second adoption. 

In the present case it is abundantly clear that the husband 
deiired to be represented by a son after his death, and that 
he placed no specific limitation on the power to adopt, 
which he entrusted to his widow. His object was twofold — 
to secure spiritual benefit to himself, and to continue his 
line. Bodi these objects are meritorious in the view of the 
Hindu law, and both are in consonance with the feelings 
known to prevail throughout the Hindu community. In 
the absence of a natural son, both can be obtained only by 
adoption. {Sir Andrew Scoble.) KaNNAPALLI SURYA- 
NARAYANA V, PUCHA VENKATA RAMANNA. 

(1906) 33 1. A. 146-29 M. 382-10 C. W. N. 921 = 

4 C. L. J. 171 = 1 M. L. T. 260 = 8 Bom. L. R. 700 = 

3 A. L. J. 702 = 16 M. L. J. 276. 

Before his death, the holder of an impartible zemin- 

dary, who was a member of a joint Hindu family subject to 
the Mitakshara law, gave to his widow, who was at that 
time enceinte^ a written authority to adopt in the following 
terms ; “As I know that my end is approaching, I do 
hereby declare that in case you, who are at present pregnant, 
be delivered of a male issue, the said child alone shall in- 
herit my taluk as well as all my property, both movable 
and immoveable. Becoming the owner of movable and 
immovable properties, till he arrives at the proper age you 
will look after him ; or if a daughter be the result of your 
present pregnancy, you, adopting a son, who may be in your 
opinion worthy of the throne, and making him owner of 
the taluk, etc., shall, pending the attainment of the said 
boys’ majority, take care of him. This agreement is execu- 
ted with my free will.” 

Quaere whether the authority could be construed as by its 
terms enabling a second adoption to be made (161). (K/T- 

eount Haldanef) MADANA MOHANA v. PURUSHOn'AMA. 

(1918) 45 I A. 166 = 41 M. 856(869) = 
24 M. L. T. 231 = (1918) M. W. N. 621 = 
20 Boxn. L. B. 1041 = 23 C. W. N. 177 = 8 L. W. 167 = 
28 C. L. J. 403 = 6 Pat. L. J. 179 = 16 A. L. J. 725 = 

46 I. C. 481= 35 M. L. J. 138, 

* y alidating construction^PPecessity. 

In construing the document (an authority to adopt given to 
two widows) their Lordships would consider that the person 
giving the authority intended his widows to do that which 
the law allowed, and not to do something which was, if not 
absolutely illegal, very unusual and not practised amongst 
Hindus (202). {Sir Pichard Couch.') AKHOY CHUNDER 
BaGCHI V. KaLAPAHAR HaJI. (1886) 12 I. A. 198 = 

12 C. 406 (411) = 4 Sar. 678. 

- ' ‘lVido7U and her eo-executors — Authority to^ cr to 

widow subject to consent of co-executors — Validity of auth- 
ority in former case. 

A Hindu by his will appointed his wife executrix and his 
father and uncle executors and trustees of his will. And, 
in case of the testator’s death before adopting a son, the 
Will authorised and empowered his wife and executrix and 
hU executors and trustees to adopt a son to him. The will 
further provided that, in the event of the death of the tes- 
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tator’s wife Ijefore adoption of a male child, his survivine 
executors should adopt a male issue. 

Held that the will did not give any authority at all to the 
testator’s widow to make an adoption, not even an authori- 
ty restricted by the consent of the executors and trustees 
named in the will ; that, on the literal construction of the 
terms of the will, the testator authorised an appointment, 
not by his wife, but by her and the two others whom he 
had appointed executors and trustees, and that such an 
authority to adopt was invalid. 

No one can adopt a son to a dead man except his widow. 

Assuming that the testator intended the authority to be 
attached to the office, it was given, not to a single person, 
but to several. {Lord Hobhouse.) AMRitO Lal DUIT v 
SURNOMOYE Dasi. (1900) 27 I. A. 128 (134) = 

27 C. 996 (1002-3) = 4 C. W. N.649= 
2 Bom. L. B. 446 = 7 Sar. 633. 

Widows — Construction put by — Reference to Per- 
missibility. (1913) 41 1. A. 61 = 37 M. 199 (214)* 

Co- WIDOWS. 

Authority to adopt to. See HINDU LAW— ADOP- 
TION— Co- WIDOWS. 

Deed of, 

Attempt to enforce— What amounts to. See LIMI- 
TATION ACT OF 1871, Art. 93. 

Disposition of property~Deed containing, and 

giving authority to adopt— Registration of, as a will and 
not as authority to adopt— Validity of authority in case of. 

A Hindu, who was admittedly only 19 years age and 
was under guardianship, executed a document, which pur- 
ported to be a disposition of his property and at the same 
time conferred a power of adoption on his widow. The 
document was registered as a will at the instance of a 
legatee. The testator being a minor at the date of the 
execution of the document it was inoperative as a will. The 
question was whether it was effectual as a valid authority 
to adopt. 

The widow, who, at the time of the registration of the 
document as a will, was the only one who could present it 
for registration, did not do so herself and did not give auth- 
ority for the registration. And she failed to register it 
within the period of 4 months provided by S. 19 of the 
Registration Act. 

Held that the authority to adopt was invalid (309), {Lord 
Salvesen.) KONDAPALLI ViJAYARATNAM v. MaNDA- 

PAKA SudarSana Rao. (1926) 62 1. A. 306 = 

48 M. 614 = 23 A. L. J. 799 = 42 0. L. J. 38 = 

(1925) M. W. N. 622 = 27 Bom. L. R. 1082 = 

22 L. W. 435 = 6 L. R. P. C. 167=30 C. W. N. 193 = 

A. I. R. (1926) P. C. 196 = 89 I. 0. 733=49 M L.J. 247. 

— Evidence against — Proceedings between widoio and 

surviving co parceners as if there was no such deed — Value 
of. 

One D died leaving a son and a widow, the appellant. 
That son died subsequently, and many years after his death 
the appellant purported to make an adoption to D, alleging 
that he had given her authority to do so by a deed in writ- 
ing. The question was whether the deed of authority to 
adopt so set up was genuine. 

It appeared that on the death of D's son, his property 
was claimed by his uncle, the eldest brother of D, and that 
he instituted a suit against the younger brother and the ap- 
pellant claiming the property. In that suit the parties came 
to a compromise, and executed a deed of Solehnamah. It 
was essential to that compromise that the fact of there not 
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being anybody in existence who could dispute the validity of 
that agreement should be stated. The deed accordingly 
stated that D's son who had been in existence was dead. 
The deed not only had the seal of the appellant attached to 
it, but was produced in Court. The judge before whom it 
was produced look steps to satisfy himself that the deed 
was actually executed with the knowledge of the appellant, 
and, after being so satisfied, allowed it to be filed in court, 
and, from that time down to the date of the suit out of 
which tl'.e appeal arose, it remained impeached, 

Helti that the Solehnamah was a distinct recognition that 
there was no such instrument as the deed of authority set 
up (491 \ {Lord Kingsdinvn.) CHUNDEKMONEE DEBIA 
CHOUDHOORAYN V. MUNMOHEENEE DECIA. 

(1861) 8 M. I. A. 477 = 1 Sar. 809. 

Evidence against — Registration — Cominnnieation to 

parties interested — Absence of . 

The first objection to the Unumattee Puttroset up is, that 
the instrument itself ought to have been, and in ordinary 
circumstances (considering the nature of the instrument, 
the importance to the family, and the amount of the pro- 
perty to which it relates) would have been registered, and 
w'ould have been communicated to the different parties, the 
persons whose rights were likely to be affected by such an 
adoption. Nothing of the sort took place, although the 
party executing the instrumeiit lived 6 months after the 
date of it (489-90). {End Kingsdinon.) CHUNDEk- 
MONEE DEBIA CHOWDHOOKAVN V. MUNMOHEENEE 

DEBIA, (1861) 8 M. I. A. 477 - 1 Sar. 809 

Evidence of — Authenticated copy — Ad ntissibil ity. 

In a case in which the question was whether //, the 
widow of J,S. had permission from him to adopt, the,Sub- 
Judge held that an authenticated copy of a written permis- 
sion purporting to be executed by J. empow’ering H to 
adopt three sons in succe.ssion w'as admis-sible in evidence. 
The High Court, on the other hand, held that it was not ad 
missible, as there was no evidence that a search was made 
for the original. 

Quaere as to which view' was right, that of the Sub-Judge, 
or t hilt of the High Court (148). {Sir Richard Couch.) 

Kali Komul mozoomdak v. Uma Shunkuk Moitra. 

(1883) 10 I. A. 138 = 10 C. 232 (236) = 

13 C. L. R. 379 4 Sar. 458. 

Evidence of — Oral admission of deceased executant 

— Evidence of — Weight of. See Admission — Deceased 
-ORAL ADMISSION OF. (1876) 3 I. A. 154 (181) = 

IM. 69 

Evidence of — Will subsequent by husband reciting 

authority — Value of. 

The question was as to the genuineness of an anumati- 
patra alleged to have been executed by the last male owner 
authorising his widow to adopt a son to him. It appeared 
that, subsequent to the date of the .anumati patra in ques- 
tion, the last male owner executed a will which recited that 
he had left behind him an anumati-patra to his wife to 
adopt a son in order to the preservation of the pindas of 
nis ancestors and himself. 

//eld, that the will, if genuine, was a very important 
document, for it not only supported the evidence as to the 
anumati-patra, but amounted to an assertion by the last 
male owner, through whom the plaintiff, who attacked the 
anumati-patra, claimed, that he had gi^'en power to his 
wife to adopt, which, in the absence of evidence to prove 
the revocation of the pow’er, would have been sufficient to 
support the adoption made in pursuance of that power 
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(167-8). (Sir Barnes Eeacoch.) KALIKISHORE DUTT 

Gupta mozumdar Bhushun Chunder. 

(1890) 171. A. 159- 18 0. 201 (211) = 6 Sar. 607. 

Genuineness of — Concur rent findings as to^^P , C . s 

reversal o(. 

In a case in which the question was as to the genuineness 
of an anumati-patra, deed of authority to adopt, the courts 
below held against the genuineness of the deed. 

Their lordships reversed the Courts below and held the 
anumati-patra to be genuine, observing tlfflt they had less 
difficulty in doing so, as the question to be decided depended 
much more upon the documentary than upon the parol evi- 
dence (63). {Lord Justice Turner.) SODNDUR KOOMA- 
REE DEHBEEA GUDADHUR PERSHAD TEWAREE. 

(1858) 7 M. I. A. 64-4 W.E. 116- 1 Suth. 294 = 

1 Sar. 604. 

Genuineness of son's deed — Issue as to, in suit by his 

mother to set aside adoption by her daughter-in law — Ex- 
amination of mother in — A\'cessity — E'ailure — Inference 
from— Deed alleged to have been executed with her consent. 

In a suit brought by a Hindu widow to set aside an 
adoption alleged to have been made by the widow of her 
deceased son under an authority alleged to* have been given 
by him, the two questions were (1) as to the execution by 
the deceased son of the alleged deed of authority and (2) 
as to the age of the deceased at the time. The daughter-in- 
law alleged that the deed of authority had been executed by 
her husband with the concurrence of his mother. There 
were also prior admissions by the mother-in-law which were 
inconsistent with the case she attempted to make in the suit. 

Held, that on Ixjth the quesdons for decision in the case, 
the mother-in law’s evidence was mo.st material, and tliat, 
by omitting to examine herself, she failed to produce the 
best evidence in her power in support of her own case r8l-2). 
{Sir James W. Colvile.) JUMOONA DASSVA CH0\\ DRAM 
V. BAMASOONDERAI Dassya Chowdhrani. 

(1876) 3 I. A. 72 = 1 C. 289 = 25 W. R. 235 = 

3 Sar. 602=3 Suth. 222. 

■ Proof of — Concurrent findings as to— P. C’s inter- 

ference with. See P. C.—Pk.ACTICE— QUESTION OF 
Fact— CONCURRENT FINDINGS— INTERFERENCE WITH 

—Cases under head of. 

Proof of — Quantum. 

The object of the suit was to establish an adoption, under 
a deed, called an anumati-patra, giving authority to 
adopt. The husband died within 6 months after the dale 
of the alleged deed, and the adoption alleged to have been 
made in pursuance of it was not completed until 17 years 
after the death of the husband. The only excuse for the 
delay was that there was a son then in existence, and 
that so long as that son lived there was no necessity for the 
adoption of another son ; but that son died nearly 12 years 
before the adoption in dispute, and there was no proof what- 
ever, nor even an allegation, of any such power having 
existed. 

Held, affirming the courts below, that the alleged autho- 
rity to adopt was not genuine. {Lord A'ingsdcrwn). 
CHUNDERMONEE DeBIA CHOWDHOORAYN MUNMO- 
HEENEE DEBIA. (1861) 8 M. I. A. 477=1 Sar 809. 

The Privy Council, after a very careful consideration 

of the evidence in this case, came to the conclusion that the 
judgment of the High Court was perfectly right ; that there 
was direct evidence of the execution of the anumati patru 
and of the kottriko patro, which was, if not so clear as to 
remove all doubts, at least so satisfactory that, in the 
absence of contrary evidence or very strong presumptions to 
the contrary, it ought to prevail ; and that whilst the direc t 
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evidence was satisfactory, the presumptions which existed 
on the one side and the other, when weighed, very strongly 
preponderated in favour of the execution of these deeds. 

Rajah Chundernath Roy v. kooer Gobindanath 
Roy. (1872) 11 B. L. B. 86= 18 W. R. 221 = 

2 Suth. 608. 

The suit was brought by the appellant, a Hindu 

widow, against her daughter-in law, who was sued in her 
own right, and also as the guardian of M, whom she had 
adopted under an authority alleged to have been executed 
])y her deceased husband. One of the chief questions in the 
case was as to the factuni of that instrument. 

Ileld^ that their Lordships had not sufficient grounds, 
whatever doubts they might entertain as to certain parts of 
the evidence for the defendant, for interfering with the find- 
ing of the High Court that the authority to adopt was duly 
executed by the deceased (82-3). i^Sir James IV. Cohdle.) 
JUMOONA DaSSYA CH0\VDHR.\NI v. BAMASOONDERAI 

Dassya Chowdhrani. (1876) 31. A. 72 = 

1 C. 289 ( 295) = 25 W.R, 235 = 3 Sar. 602 = 3 Suth. 222. 

The respondent instituted the suit out of which the 

appeal arose for the recovery from the appellant of the suit 
zemindary and of all the property appurtenant thereto. The 
respondent claimed to be the adopted son of the last holder 
of the estate and to be entitled to the suit property as such 
adopted son. The respondent’s case was that he had been 
adopted by the widow of the last holder in pursuance of a 
written authority to adopt executed by the deceased in her 
favour. And one of the principal questions for decision 
was whether the alleged written authority was in fact execut- 
ed by the deceased. The appellant was the undivided 
brother of the deceased who would have been entitled to the 
estate and its appurtenances but for the adoption. 

Their lordships, weighing the evidence and the probabi- 
lities in favour of the plaintiff’s case, against the evidence 
and the probabilities in favour of the defendant’s case, not 
without doubt or difficulty, came to the conclusion that the 
former so preponderated over the latter that they ought to 
pronounce in favour of the alleged deed of authority, as a 
valid written authority to adopt executed by the decea ed 
(187-8J. {Sir James W. CoMie.) SrI RaGHUNADHA v. 
Sri Brozo Kishoro. (1876) 3 I. A 164= 

1 M. 69 (78) = 25 W. R. 291 = 3 Sar. 583 = 3 Suth. 263. 

The question was whether H, the widow of /, S.. 

had permission from him to adopt the respondent. It was 
satisfactorily proved that H adopted the respondent and 
performed the requisite ceremonies in 1854, having pre 
viously adopted a son, who died in October 1853. 

A hibanama, or deed of gift, executed by J.S. in favour 
of H contained a statement that he had executed in her 
favour a deed of permission to adopt. In the deed by which 
the first adopted son w^as given in adoption by his mother 
to // there was this passage ; — -“your husband, y.*Y., being 
without issue, gave you during his lifetime permission to 
adopt a son, and has since died.” That deed was witnessed 
by the original defendant, who contested the validity of the 
respondent’s adoption and claimed the suit property as 
against him. And in his deposition taken in the suit out of 
which the appeal arose the original defendant admitted that 
“the respondent was treated and acted as a son to calling 
her mother, and her mother grandmother, and A/” (the 
original defendant himself) ‘mama’ or meternal uncle, and 
he answered accordingly.” 

Held., that there w’as sufficient evidence of the permission 
to adopt (148). {Sir Richard Couch). KALI KORNUL 

Mozoomdar V . Uma Shunkur Moitra. 

(1883) 10 I. A. 138 = 10 O. 232 (236-7) = 

13 0, L. It. 379=4 Sar. 468. 
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Public document under S. 74 of Evidence Act 

If a. 

An anumati-patra (a power to adopt) is not a public 
document within the meaning of S. 74 of the Evidence Act 
(74-5). {Sir Barnes Peacock), KRISHNA KiSHORI 
Chowdhrani v, Kishori Lal Roy. 

(1887) 14 I.A. 71 = 14 0. 486 (491) = 6 Sar. 13. 
Registration of — Communication to parties inte- 
rested — PracMce of — Absence of — Presumption against 
genuineness of deed from. See HINDU LAW — ADOPTION 

Authority lo Adopt— Evidence against— Regis- 
tration. (1861) 8 M.I.A. 477 (489-90). 

Registration of — Desirability of. 

Their Lordships observed that it would be very much 
for the interest of the proprietors in India, if, when they 
executed deeds giving their widows after their death power 
to adopt, they would take the precaution to register the 
deeds. RAJAH ChunDERNATH ROY v. KOOER GOBINDA- 

nath Roy. (1872^ 11 B.L.R. 86 = 

18 W, R. 221 = 2 Suth. 608. 

Validity of — Issue as to — Points for consideration 

in case of. 

In considering the validity of instruments of this descrip- 
tion (authority to adopt), it is of great importance, Jn the 
first place, to ascertain the position of the parties at the time 
when the instruments are alleged to have come into exis- 
tence, and the motives which may have led to the execution 
of them (64). {Lord Justice Turner,) SOONDUR 

Koomaree Debbeea V , Gudadhur Pershad 
Tewaree. (ISSSJ 7 M. I. A. 64 = 1 Suth. 294 = 

4 W. R. 116 = 1 Sar. 604. 

Direction Mandatory in. 

Compliance with—I/ecessity — Bombay school. 

According to the Bombay school of law the duty of a 
Hindu widow to obey her husband's command compels her 
to act upon any mandatory direction that he may give by 
will as to the way in which her power of adoption should 
be exercised (205). (Lord Buckmaster). SiTABAI BaPU 
Anna Patil. (1920)47 I.A. 202= 

47 C. 1012 = (1922) M.W.N. 656 = 

22 Bom. L.R. 1369=12 L.W. 386 = 16N.L.B. 1^2 = 

26 C.W.N. 97 = 2 U.P.L.B. (P.O.) 106 = 

67I.C. I = 39M.L.J. 106. 

Disqualified proprietor — Authority to 
adopt given by— Sanction for — Necessity. 

Adoption without sanction— Prohibition of— Effect. 


See Bengal Regulations— Court of Wards Regu- 
lation X of 1793 — Disqualified proprietor. 

(1876) 3 I.A. 72(83) = 1 0.289(296). 
Evidence of. 

Seldom complete or satisfactory. 


In cases in which the question arises as to whether or not 
an alleged authority to adopt was in fact given, the evi- 
dence is seldom entirlely complete or satisfactory. {Sir 
Andrnv Scoble), MUTSADDI LALL z/. KUNDAN LALL 

(1906)33I.A. 66 = 28 A. 377 (382) = 
3A.L.J. 246 = 1 M.L.T. 93 = 8 Bom. L.R. 371 = 

9 Sar. 42 = 16 M L.J. 174. 

Treatment long by 7vid(nv of boy as adopted son — 

V al ue of. 

As to the further contention that, by the lady (a Hindu 
widow) having treated the appellant for a great many years 
as an adopted son, she is, as it is alleged, estopped from dis- 
puting that he is her adopted son, and that she had a valid 
power of adoption — whatever value it may have as regards 
the question whether she did adopt as a matter of fact, it is 
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Adoption — Authority to adopt — {Contd.) 

Evidence 0¥—{Contif.') 

no evidence at all to shew that she had been entrusted by 
her husband with a power of adoption — that depended 
upon evidence entirely outside the question of her acts. 
Otherwise^ any widow could by a system of treating an 
alleged adopted son as such validate a transaction which she 
had no power of entering into (192-3). {Lord Morris) 
SUMBHU Nath Santra Mahapatra v. Srim.ati Sur- 
YAMONI DEI. (1897) 24 I.A. 191 = 

25 C. 187 = 1 C.W N. 649 = 7 Sar. 247. 

Held, agreeing with the finding of the High Court 

that the authority to adopt which was alleged to have been 
to the wiJow by her deceased husband was proved (l59 60) 
{Sir John Ed ^e) PUITU LAE v. PaKBATE KuNWAK. 

(1915) 42 I.A. 155 = 37 A. 359(365) = 
13 A.L. J. 721 = 19 C.W N. 841 = 22 C.L J. 190 = 
17 Bom L.E. 549=18 M.L.T 61 = 2L. W. 881 = 
(1915) M.W.N. 514 = 29 I.C. 617 = 29 M L.J. 63. 

Implication of. 

Will by husband addressed to co’sharer — Direction 

to him in, to cause a fit boy to be adopted by wife if amounts 
by implication of pozoer to wife. 

A will executed by a Hindu, and addressed to C, his co- 
sharer, contained a clause to the following effect : — “ You 
shall, on my demise, cause a fit boy to be adopted from a 
good family cr from out of my gnatis, by my wife />’, and 
getting him recognised as heir, you shall manage the 
zemindari and all other properties till the minor attains his 
majority.” 

Held, that the direction to C to cause a fit boy to be 
adopted by the testator’s wife would in itself, in the absence 
of an anumati'patra, amount by implication to a power to 
his wife to adopt a fit boy from a good family (168). {Sir 
liarnes Peacock.) KaLI KiSHOKE DUTTA GUPTA MO- 
ZUMDAR V, BHUSHAN CHUNOER. 

( 1890) 17 I.A. 169 = 18 C. 201 (211) = 5 Sar. 607. 

ISSUE AS TO— Decision of — Propriei y. 

Ho adoption in pursuance of authority alleged. 

The plaintiff-appellant was the widow and sole heir-at- 
law of a deceased Hindu, and claimed to recover ail the 
property, moveable and immoveable, of the deceased in 
that right. The respondents were trustees under a will 
and codicil allegecl by them to have been executed by the 
deceased bequeathing his properties, m the main, to certain 
charities. The appellant denied the genuineness and vali- 
dity of both instruments. The appellant also alleged in her 
plaint that her husband had enjoined her, in the event of 
the child with which she was pregnant, at his death, not 
proving to be a male, to adopt a son to be chosen by her- 
self, and that matter was also put in issue in the Courts 
below. But no adoption according to that power was ever 
suggested in the Courts in India to have been actually made. 

Held that, in view' of that circumstance, the question 
whether the power to adopt had really l)een given could not 
l>e decided upon the appeal (338). {Mr. Pemberton Lei^h). 
Nagalutchmee UMMAL V. GOPOO Nadaraja 
Chetty. (1866) 6 M I A. 309 = 1 Sar. 643. 

Oral Authority. 

Evidence of witnesses as to — Ground for discredit- 
ing — Written authority set up previously by widozo if and 
when a. 

In a case in w'hich the defendant set up the case that the 
widow of the deceased had a verbal authority to adopt 
given by the deceased and that she had adopted the defen- 
dant in pursuance of such authority, it was strongly argued 
that the witnesses for the defendant who deposed to the 
verbal authority ought not to be believed when |n conflict 


I HINDU 'LA'^^{Cantd.) 

Adoption— Authority to adopt— 

Oral Authority— (C t^W,) 

with those for the plaintiff, who deposed against the same, 
because the widow of the deceased had in a prior litigation 
set up a written authority. 

Held that in the circumstances of the case, the argument 
was not well founded (31). 

It may well be that according to the course, unhappily 
too common, of Hindu litigation, when the widow found 
that her father-in-law, who was the principal witness, if the 
story now told is true, to the giving the verbal authority to 
adopt, had turned round upon her and was seeking to dis 
possess her by setting up a false case of an adoption by her 
husband, she may have been advised, and may have been 
foolish and wicked enough to adopt the advice, to set up a 
w’ritten authority to adopt which really never existed. Her 
inconsistent conduct would not affect the credit of those 
witnesses who now speak to the verbal authority to adopt, 
and to the alleged exercise of it by her. Therefore their 
Lordships think that this argument ought not to have mui.h 
weight with them in determining the credit of the witnesses 
who have sworn to the adoption (31). {Sir James W. Col- 
znle.) INDROMONI CHOWDHRANI v. BEHARI LaL MUL- 

LICK. (1879; 7 I.A. 24 = 5 C. 770 = 6 C. L. E. 183 = 

3 Suth. 719 = 4 Sar. 120. 

Pnof of — Concurrent findings as to — Privy Council’s 

interference with. See PRIVY COUNCIL — PRACTICE- 
QUESTION OF Fact— CONCURRENT Findings— iN'j EK- 

FERENCE WITH— CASES UNDER HEAD OF. 

Proof of — Quantum. 

Held, atfirming the Courts below, that the widow of the 
decea.sed had a verbal authority from him to make an 
adoption to him (31). {Sir James W, Colvile.) INDROMONI 
CHOWDHRANI V. BEHARI LAL MULLICK. 

(1879) 7 I. A. 24 = 6 C. 770 = 6 C. L.E. 183 = 

4 Sar. 120 = 3 Suth. 719. 

Hied, on the evidence, that an alleged oral authority 

to adopt had not been proved. {Lord Macnaghten,) SRI 

AMMi DEVI Garu V. Sri Vikrama Devi Garu. 

(1880) 16 I. A. 176 = 11 M. 486 = 5 Sar. 100. 

Held, affirming the judgment of the High Court and 

reversing that of the trial court, that an oral authority to 
adopt alleged to have been given to a widow by her deceased 
husband had been satisfactorily proved. {Sir Andrew Scoblef) 

Mutsaddi Lal z/. KUNDAN LaLL. (1906) 33 I.A. 66 = 
28 A. 377 = 3 A. L. J. 246 = 1 M. L, T. 93 = 9 Sar. 42 = 

8 Bom. li. E. 371 = 16 M. L. J. 174. 

In a case in which the question was whether a deceased 
Hindu gave his widow authority to adopt, the answer de- 
pended on the reliance to be placed, on the testimony of 
certain witnesses. The trial judge, an Indian, before whom 
ail the witnesses except one had been examined, believed 
the evidence in favour of the alleged authority to adopt, and 
rejected the evidence against it. The High Court, on ap- 
peal, on the other hand, disbelieved the evidence in support 
of the alleged authority and accepted the evidence against it. 

The alleged authority was a verbal one and was said, to 
have been given neaily 13 years before the date on which 
the evidence was taken. 5 witnesses, all of good position, 
deposed to having been present at the time when the autho- 
rity was said to have been given. There were some discre- 
pancies of a minor kind in their stories, discrepancies w hich 
might well be accounted for by the fact that the conversa- 
tion which they described took place some thirteen years 
previously, but none that were important. The probabili- 
ties were at least not adverse to their story. The High 
Court, in disbelieving their story, relied upon the minor 
discrepancies. They also thought that the fact th^it one of 
the witnesses spoke of the authority verbally given as one 
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Adoption— Authority to adopt— 

Oral Authority— 

for the adoption of the testator’s nephew’s son simply, while 
the others, though agreeing with him as to this, added that 
the testator said that, if his nephew should have no son, the 
widow might adopt a boy in the family, was a “great dis- 
crepancy.” Their T.ordships agreed with the trial judge and 
reversed the decision of the High Court, adding that they 
did not agree with them in thinking that the discrepancy 
characterised by them as a great one was really such. (F/j* 
coupit HaidatJC^ ADWAITYA PRASAH?'. BaLDEO DaS. 

(1916) 20 C.W.N. 650 = (1916) 1 M.W.N. 377 = 
4 L. W. 587 = 33 I. C. 852= 30 M. L. J. 635. 

The two questions in the case were (1) was the adop- 
tion of the child effected by the 1st respondent? and (2) 
Had that respondent authority from her late husband to 
make such adoption ? 

The trial judge held both of these questions to be ans- 
wered in the negative. The High Court reversed that. 

Their Lordships affirmed the High Court on both the 
points. {Lord Duticdipi.) RaMDATRIN SiNGH v. MT. 
ChaNDRAMA Kuar. (1924) 22 L. W. 91 = 

A. I. E 1925 P. C. 64=89 I.C. 565. 

Validity of. 

According to the Hindu Law a power to adopt may be 
given verbally (64). {Lord Justice Turner.) SOONDUR 
KOOMAREE DEBBEEA V. Gudadhur Pershao Tewa- 
REE. (1858) 7M.I. A. 64 = 4 W.E. 116 = 1 Sar. 604 = 

1 Suth. 294. 

According to all the schools of Hindu law, a widow 

has the right to adopt a son to her husband with his assent, 
which may be given either orally or in writing. {Sir 
Andre^o Scohlef) MUTSADDI LaL 2 ^. KuNDAN LaLL, 
(1906) 33 I. A. 65 = 28 A. 377 (380) = 3 A, L. J. 246 = 

1 M. L. T. 93 = 8 Bom. L. E. 371 = 9 Sar. 42 = 

16 M. L. J. 174. 

PLEA IN PLAINT OF— ADMISSION OF, BY NON-TRA- 
VERSAL IN WRITI'EN .STATEMENT. 

• What amounts to. 

Suit No. 316 was brought on behalf of B, a minor, by 
his natural father as his next friend for a declaration that 
he was the validly adopted son of one A', having been adop- 
ted by the appellant. K's widow, under an authority to 
adopt executed by him in her favour, one of the defend- 
ants in the suit was a daughter-in-law of K, being the 
widow of a son who died childless after the death of K. 
The answer of the daughterdn-law denied generally the 
truth of the plaintiff’s case. If it did not directly impugn the 
authority to adopt relied upon by the plaintiff, it did not 
in terms admit it. Her defence was no doubt mainly direct- 
ed to the avoidance of the adoption of B by setting up an 
adoption njade by the daughter-in-law herself ; but it did 
not admit that if the latter adoption failed, B's adoption 
was necessarily valid. 

Held, that the daughter-in-law’’s answer did not contain 
an admis.sion which, even as between B, and her, would 
have dispensed with the necessity of proving the authority 
to adopt (301 ). {Lord Kingsdoion.) MUSSUMAT ANUND- 
MOVEE CHOWDHOORAYAN z/. SHEEB CHUNDER ROY. 

(1862) 9 M. I. A. 287 = 2 W. E. P. C. 19 = Marsh. 465 = 

ISuth. 486 = 1 Sar. 854, 

Presumption against, 

{See also HINDU LAW— ADOPTION— AUTHORITY 

TO ADOPT — Deed of— Evidence against.) 

~~ ' " -Delay of wideno in making adoption if raises a. 

Where the question was whether a deceased Rajah gave 
to one of his widows authority to adopt a son to him, held, 
that the interval of four years which elapsed between the 
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Ad option— Authority to adopt— (Ctwr/t/.) 

I Presumption against- ( c<v//i/.) 

Rajah’s death and the adoption, raised a strong presump- 
tion that his authority was not given ; “for if it had b^n. 
a direction so important in a religious point of view, would 
naturally have been carried into effect much sooner after 
his death,” {Mr, Justice Parked) RAJAH HAIMUN 

Chull Singh v. koomar Gunsheam Sing, 

(1834) 6 W. E. 69 = 1 Suth. 4 (6) = 2 Knapp. 203 = 

1 Sar. 37. 

See also, RaJAH CHUNDERNATH ROY 7 /. KOER 

Gobindnath Roy. (1872) 11 B. L. E. 86 = 

18 W. E. 221 = 2 Suth. 608. 

Under the Hindu Law when power is given to the 

widow to adopt there is no obligation on her part to make 
the adoption at once. It is well known that it takes time 
and trouble to select a suitable boy. Horoscopes have to be 
consulted and the opinions of Laudets taken. There is noth- 
ing in this case to show' that there was any undue delay in 
making the adoption, if delay can, under the law, be taken 
into consideration. {Mr. Ameer AH f) SheO BAHADUR 

Singh v. Beni Bahadur Singh. 

(1926) 3 O. W .N. 761= 1926 A. I. E. (P. C.) 97 (99} = 

29 O.C. 305=98 I.C 667. 

Non-adoption by deceased himself if raises a. 

Many circumstances may have induced H rather to trust 
the adoption to his widow, than to make it himself ; and no 
instrument, giving a power to adopt, could be held valid, if 
the non-adoption by the party making the instrument, be 
held to prevail against it (66/ {Lord Justice Turner). 
SOONDUR KOOMAREE DEBBEEA V. GUDADHUR PeR- 

Shad Tewaree. (1858) 7 M. I. A. 64 = 4 W. E. 116 = 

1 Suth. 294 = 1 Sar. 604. 

Young man not stricken with illness 7vith young loife 

recently marricd^Authority by. 

The deceased was a man of only thirty years of age, and, 
therefore, had he not been stricken with illness, unlikely, 
with a young wife, to whom he had only been married 
three years, to have given up all hopes of having a son him- 
self (92), {L^ord Dunedin), RAMDATRIN SiNGH 7 ^ MT. 
CHANDRAMA KUER. (1924) 22 L. W. 91 = 

89 I. C. 666 = A. I. E. (1926) P. C. 64. 
Presumption in favour of. 

A Hindu dying without male issue would be most 

anxious before his death, by writing or by parol, to give a 
power of adoption to his widow, in order that the sacrifices 
which are required may be performed, and that his diparted 
spirit may be introduced to a state of happiness (243). 
{Lord Campbell). DhURM DaS PaNDEY v. MUSST. 

Shama Soondari Debiah. (1843) 3 M. I. A. 229 = 

6 W. E. 43 P. C. = l Suth. 147=1 Sar. 271. 

There is in this case a strong antecedent probability 

that the deceased did authorize an adoption. It does not 
rest upon the mere presumption that on his death-bed he 
would desire to perform that general duty of imperfect 
obligation which prompts a childless Hindu to supply the 
want of natural male issue by adoption (177). {Sir James 
w. Colvile). Sri Raghunadha V. Sri Brozo Kishoro. 

(1876) 3 I. A. 164=1 M. 69 = 25 W. H. 291 = 

3 Sar. 583 = 3 Suth. 263. 

Force of, as against presumption arising fremt delay 

of 7uido70 in making adoption. 

In this case the widow did not adopt a son until six or 
seven years after the Rajah’s death and an inference was 
sought to be drawn therefrom hostile to the adoption with 
reference to the obligation upon the widow to act upon the 
power given to her by her husband as speedily as possible, 
and its great importance as a religious duty. But the 
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Presumption in favour 0¥~{CoHtd,) 

Privy Council considered that the presumption against the 
adoption arising from the neglect of duty by the widow was 
not so great as the presumption in favour of the Rajah 
having given the power to adopt, because the stronger the 
duty to adopt a son, the stronger was the presumption that 
the Rajah would not like to die without leaving power to 
his widow to make the adoption. Rajah ChundeRNATH 
Roy V. KOOER GOBINDNATH ROY. 

(1872)11 B. L. E. 86-18 W. E. 221 = 2 Suth. 608. 

Oid age — Person in — Authority by. 

The older a person is, the more probable is it that he 
will execute a document authorizing his widow to adopt a 
son to him (77). {Sir James Coh'iie.') JUMOONA 
DASSYA CHOWDHRANI v. Ramasoondari Dassva 
ChowuhraNI. (1876) 3 I. A. 72 = 1 C. 289 (294) = 

26 W. E. 236 = 3 Sar. 602= 3 Suth. 222. 

Religious feeling of Hi7idu — Presumption from. 

Where the plaintiff, a Hindu widow, alleged in her plaint 
“ that in the early part of the month of August, 1844, 
when she was eight months pregnant with a second child, 
her husband had a severe attack of fever and ague ; and in 
order that he might obtain happiness in the next world, he 
authorised her, in the presence of certain parties, to adopt 
a boy to be chosen by herself, in the event of her expected 
child being born a girl,” their Lordships observed • “ This 
religious feeling is so much in accordance with the tenets 
and prevailing sentiments of Hindus, that the statement in 
itself bears no mark of improbability” (342-3). {My. Pem- 
berton Leigh.) NAGALUTCHMEE UM.MAI. GOPOO 

NauaraJa Cheitv. (1856) 6 M.I.A. 309 ^ 1 Sar. 543. 

ReversionePs suit to set aside adoptiofi — Laches in 

institution of — Factum of adoption admitted-Transactions 
of open life and conduct consistcJit only with recognition by 
plaintiff himself of validity of adoption. 

The suit was by the reversionary lieir of a deceased 
Hindu to set aside an adoption made to him by his widow 
about 42 years before date of suit. The adoption itself was 
admitted by the plaintiff before the Privy Council and the only 
question therefore was whether the widow had the authority 
of her husband to make the adoption. 

The adopted son was, from the moment of his adoption, 
transferred from his natural home to his adopted home and 
had lived there all his life as a member of that household. 
On the last male owmer’s death, the local authorities made 
the ordinary inquiries as to the necessary entries on the 
register consequent upon such death, and the widow', the 
adoptive mother, was entered as guardian of the minor and 
adopted son. There were litigations of various characters 
during the course of the long term of years which elap.sed 
after the adoption, and the plaintiff acted along with the 
adopted .son, acknowledging, in the course of the proceed- 
ings, his right. The plaintiff did not question the autho- 
rity to adopt during the widow’s life which exceeded for 
30 years beyond that of her husband. 

Held that, under the circumstances of the case, the 
burden resting altogether apart from the law of limitation, 
upon any litigant who challenged the authority of an ad- 
mitted adoption, was indeed of the heaviest character. {Lord 
Shaw.) KaNCHUMARTHI VENKATA SeETHARAMA 

Chandra row v. Kanchumarthi Raju. 

(1926) A. I. E. 1926 P.C. 201 = 53 M. L J. 868. 

Revocation of. 

Will — Authority conferred by — Revocation of, by 

later will. See HINDU Law — ADOPIION— AUTHORITY 

TO ADOPi'— Will— Authority, etc. 

86 
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Adoption— Authority to adopt— (C^w/iZ.) 

Second or Successive Adoptions. 

P<nver of — Authority conferring — Validity. 

The Hindu I.aw recognises the validity of an authority 
given to a Hindu widow by her deceased husband to make 
a second, or even a third or fourth, adoption on failure of 
the previous adoption to attain the object for which the 
power is given, namely, the perpetuation of the deceased’s 
line to discharge the obligations that re.'^t on a pious Hindu 
(160). {Viscount Haldane.) MaDANA MOHANA v, 
PURUSHOTHAMA. (1918) 461. A. 166 = 

41 M. 856 (859) = 24 M.L.T. 231 = (1918) M.W.N. 621 = 
20 Bom. L. E. 1041 = 23 C.W.N. 177 = 28 C.L. J. 403 = 
8 L.W. 167 = 5 Pat. L. J. 179 = 16 A. L. J. 725 = 

46I.C. 481- 35 M.L.J. 138. 

Power of — Authority if extetuls to— Question as to — 

Main factor for consideration in case of. 

In all cases in which the question arises whether the 
authority to adopt is exhausted by one adoption or whether 
the widow can make a second or a successive adoption on 
the death of the boy or boys previously adopted, the main 
factor for consideration is the intention of the husband. 
Any special instructions w’hich he may give for the guidance 
of his widow must be strictly followed. Where no such in- 
structions have been given, but a general intention has been 
expressed to be represented by a son, effect should, if possi- 
ble, be given to that intention. {Sir Andrew Scoble.) 

Kannepalli Suryanakavana 7/. PucHA Venkata 
Ramanna. (1906) 33 I. A. 145 = 29 M. 382 = 

10 C. W. N. 921 - 4 C. L. J. 171 = 1 M.L.T. 260 = 

8 Bom. L.E. 700 - 3 A.L.J. 702=16 M.L.J. 276. 

STRICT Compliance with — necessity. 

An authority given by a Hindu to his widow to adopt 

a son to him must, of course, be strictly pursued (356). 
{Sir James IV. Colvile.) ChOWDRV PUDUM SinGH 7 '. 
Koer Oodey Singh. (1869) 12 M. I. A. 350 = 

12 W. R. P. C. 1 = 2 B. L. E. P. C. 101 = 2 Suth. 219 = 

2 Sar. 447. 

An authority to adopt given to a Hindu widow by 

her iiusband must be followed strictly, so that where a 
Hindu by his will directs his tw'o widows, each to adopt a 
son, i .e.y authorises the simultaneous adoption of two sons, 
it is impossible to exercise the power otherwise than in 
strict compliance with its terms, though the result of an 
attempted adoption in accordance with the power w'ould be 
in contravention of the Hindu law and so without any 
effective result (121-2). {Lord Hobhouse.) SURENDRA 
KESHAV ROV 7'. doorgasoondari Dassee. 

(1892) 191. A. 108 = 19 C. 513 (525-6)= 6 Sar. 160. 

An authority to adopt given by the husband must be 

strictly pursued. {Sir Andrezo Scoble.) MUTSADDI LaL 
V. KUNDAn Lall. (1906) 33 I. A. 66 = 

28 A. 377 (380) = 3 A. L. J. 246= IM. L. T. 93 = 

8 Bom. L, E. 371=9 Sar. 42=16 M. L. J. 174. 

Successive Adopi’ions. 

— Authority conferring — Restrictions on rights of 

adopted son — A uthority i mposi ng — I ’’alidity of — Day a - 
bhaga lazv. 

Under the Dayabhaga law, a Hindu has not only the 
power of authorising his widow to adopt a son to him, and 
in case of the death of such adopted son to make other 
adoptions in order to ensure the performance of those reli- 
gious rites on which depend his salvation in after-life, but 
he can attach to such authority a direction that her estate 
should not be interfered with or divested during her life, 
just as he can postpone the succession of his natural born 
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Adoption— Authority to adopt~-(Co///d.) 
Successive Adoptions— 

son by interposing a life-estate (17). {Mr. Ameer AH!) 

Bhupendra Krishna Ghose?'. Amarendra Nath 
DEY. (1915) 431. A. 12-43C. 432 = 

(1916) 1 M. W. N. 73«20 C. W. N. 169 = 
14 A L. J. 167 = 3 L. W. 252=19 M. L. T. 97= 
341. 0. 892 = 230. L. J. 169 = 18 Bom. L.E. 347 = 

30 M. L. J. 110. 

^Power of — Authority conferring — Validity. See 

Hindu law — Adoption —Authority to adopt — 
Second or successive adoptions. 

(1918) 45 I. A. 156 (160)= 41 M. 855(859). 

Trustees whose consent is required by. 

Duty of— Advantages to widcnu of not adopting — In- 
forming her of — No duty as to. 

In a case in which a Hindu testator had authorised his 
wife to adopt a son to him with the consent of trustees 
whom he had appointed under his will, and she had made 
an adoption with their consent, the trustees were charged 
with impropriety of conduct in that they failed in their duty 
of informing her as to her rights. It was contended that 
the trustees were under a duty to inform the widow that if j 
she failed to adopt, she would herself come into the p>osition 
of being heiress to her husband’s estate. The widow was 
said to have been injured because she had not been inform- 
ed that she could w in for herself his temporal estate by vio- 
lation of her husband’s dying wishes, and at the price of 
sacrificing his soul’s happiness. 

Heldy that it was no part of the duty of the trustees to 
suggest that infamous alternative to her mind (153-4). 

Their duty was to give effect to the wishes of the deceased, 
and his wishes were in accord with the religious belief of 
Hindus in regard to adoption (154). {Lord Shaw!) BaL 

Gangadhar Tilak V. Shrinivas Pandit 

(1916) 42 I. A. 135 = 39 B. 441 (470) = 
17 Bom. L. B. 627 = 19 C. W. N. 729 = 22 C. L. J. 1 = 
13 A. L. J. 570 = 18 M L. T. 1 =(1915) M. W. N. 554 = 

2 L. W. 611 = 29 I. C. 639 = 29 M. L. J. 34. 

■ -Majority of — Consent of — Snfficiencv of — I'rnstces 
who declined to act — Consent of — Necessity. 

Where a Hindu testator authorised his widow to adopt a 
son to him with the consent of five trustees whom he had 
appointed under his will, held, that the consent of a trustee 
who declined to act was unnecessary to validate an adoption 
by the widow ( 154). 

Quaere whether the consent of the majority of the trustees 
was not enough to validate the adoption (154). {Lord 
Shaw.) Bal Gangadhar Tilak v. Shrinivas Pandit. 

(1916)42 1. A. 135 = 39 B. 441 (470-1) = 

17 Bom. Ii. R. 527 = 19 C. W. N. 729 = 22 0. L. J. 1 = 

13 A. L. J. 570= 18 M. L. T. 1=(1915)M. W. N. 654 = 

2L. W. 611=29 1. 0. 639 = 29 M. L. J 34. 

Validity of. 

Adopted son — Rights of — Restrictions on — Authority 

imposing. See HINDU LAW — ADOPTION— AUTHORITY 

TO ADOPT— Successive ADOP'noNS. 

(1915) 43 I. A. 12 (17) = 43 C. 432. 

Co-widows — Authority to. See HINDU LAW — 

ADOPTION— Co- WIDOWS. 

Decision as to^ between widow and adopted son — 

Effect of^ as between rei'er si outers and another boy adopted 
under same authority. 

A suit was instituted on behalf of B. a minor, for a decla- 
ration that he was the validly adopted son of one A", having 
been adopted by the appellant, ICs widow', under an autho- 
rity to adopt executed by him in her favour, The defend- 


HINDU LAW-(r(7;//r/.) 

Aaoption— Authority to adopt 

Validity 0¥~{Contd.) 

ants in the suit were the appellant, a daughter-in-law of A', 
who set up an authority to adopt by her husband in her 
favour and the adoption of G in pursuance thereof, and 
other persons. Pending the suit, the daughter-in-law died, 
and G was brought on record in her place. The first Court 
found against the authority to adopt set up in the plaint 
decided against the title of and dismissed the suit. 
Against that decree B preferred an appeal and died pending 
the appeal ; and the appellant was substituted on record for 
him on her own application. The appellate Court concurred 
in the findings of the lower Court and dismissed the appeal. 

On appeal by the appellant from the decree in appeals 
their Lordships observed : The appellant is now entitled 
as a Hindu female heiress to the whole estate ; if she makes 
any further adoption, the validity of that adoption will be 
probably tried betw'een the party adopted and those who 
will be the heirs of her husband on her death. In any such 
suit it is difficult to see how* the decree in this suit can be ad 
mitted as evidence for the purpose of showing the invalidity 
of the instrument of adoption (302). {Lord Kingsdovm!) 
Mussumat ANUNDMOYEE CHOWDHOORAYAN V. Sheeb 
Chunder Roy. (1862) 9 M. I. A. 287 = 

2 W. R.P. C. 19=1 Suth. 486 = Marsh 456 = 

1 Sar. 854. 

Deed containing disposition of property and confer- 
ring authority — Registration of, as a will and not as autho- 
rity to adopt. See HINDU LAW — ADOPTION — AUTHO- 
RITY TO ADOPT — Deed of — Disposition of pro- 
perty. ETC. (1926) 62 I. A. 306 (309) = 48 M. 614. 

Second or successive adoptions — Power of — Autho- 
rity conferring. See HINDU LAW — AoOin'lON — AUTHO- 
RITY TO ADOPT — Second or successive adoptions. 

(1918) 41 1. A. 156 (160) = 41 M. 866(859). 

-Successive adoptions— Authority for. See HINDU 

Law — Adoption — Authority to adopt — Succes- 
sive ADOiniONS. 

Widow and her co-executors — Authority to. See 

Hindu Law — Adoption — Authority to adopt — 
Construction of — Widow and her co-executors. 

(1900)271. A. 128 (134) = 27 C. 996(1002-3). 

Will disposing of property and giving authority to 

adopt — Invalidity of dispositions of property — Effect of, on 
validity of authority. See HINDU LaW— ADOPTION- 
AUTHORITY TO ADOPT— Will giving. 

(1907) 34 I. A. 107 (113) = 31 B. 373(379-80). 

Widow’s right to sue on behalf of estate. 

Effect of aitthority to adopt on. 

The mere fact that a Hindu widow has authority from her 
husband to make an adoption to him does not, before she 
exercises that authority and makes an adoption by virtue of it, 
destroy her right to sue in her individual character as widow 
to recover her husband’s estate (206). {Mr. Pemberton 
Leigh ) BamuNDOSS MOOKERJEA v. MUSSAMUT 

Tarinee. (1868) 7 M. 1. A 169 = 1 Sar. 616. 

Will— Authority to adopt given by- 
revocation OF, BY later will. 

— Later will making inconsistent dispositions of pro- 
perty disposed of by earlier will but not in any soay affect- 
ing authority to adopt gwen by earlier will — Dispositions 
in later will invalid — Effect — Dependent relati7>e re7>oca- 
tion — Applicability of doctrine of. 

The sole surviving coparcener of a Hindu family made a 
will in 1889, which contained an appointment of his wife 
and his daughter to be executrixes, and consisted of two 
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Adoption— Authority to adopt— 

Wiu. — Authority to adopi’ given by— Revo- 
cation OF, BY later will— 

parts, namely, (1) a disposal of ancestral property of the 
family, and (2) an authority to his widow in a certain 
event to take a son by adoption. 

The testator had nominated as his son, K, a son of his 
daughter, but had not completed his adoption. By the will, 
the testator directed that, if he himself should die before 
completing the adoption of V, his wife should, after his 
death, complete the necessary ceremonies and take V in 
adoption. The will further directed that, if K should pre- 
decease the testator’s wife, she might take in adoption one 
of F's brothers, and give his properties to that son. 

The testator completed the adoption of F, and subse- 
quently, in March, 1890, he made another will, which dis- 
closed on its face that the pronerty of which it purported to 
dispose was ancestral, and provided that, in case V should 
happen to die at any time, his issue should enjoy the pro- 
perty disposed of by the will of 1889, and that, if y died 
issueless, it should go to his brothers. That will of 1890, 
however, contained no words of revocation of the previous 
will, was wholly silent as to adoption, and did not refer in 
any way by revocation or otherwise to the clause in the will 
of 1889, which gave the widow a contingent power of 
adoption. 

F died after the testator but during the lifetime of his 
widow. Subsequently the will of 1890 was, in a suit by the 
reversionary heirs of the testator, declared null and void 
and inoperative according to Hindu Law. In that state 
of things, the testator’s widow adopted, in 1900, P, a 
brother of F. 

Heldy affirming the Court below, that the contingent 
power to adopt in the will of 1889 was unaffected by any- 
thing in the later will of 1890, and that, in 1906, the widow- 
had the power of adoption which she exercised (25-6). 

The will of 1889 consists of two parts, and assuming for 
the moment that the will of 1889 has been revoked as re- 
gards the part which effects a disposal of the property, it 
does not touch the other part, namely, that which gives a 
power to adopt (24). i^Lord Wrcnbnry.') VenKATA- 
NAKAYANA PILLAI V. SUBBAMMAL. (1915)431. A. 20= ! 

39 M. 107 = 18 Bom. L. E. 372-20 C. W. N. 234 = 
(1916)1M. W. N. 97 = 3L.W. 177-19M. L T. 147 = 
12 A. L. J. 178.-32 I. C. 373=23 C. L. J. 366 = 

29 M. L. J. 851. 

Will giving. 

Dispositions of property made by — Validity of— 

Validity of authority if depemietU upon. 

The surviving coparcener of a Mitakshara joint family 
by his will made certain dispositions of property and also 
gave his widow power to adopt a son. The dispositions 
became invalid by reason of the birth of a posthumous son 
to his pre-deceased brother, but they were within the com- 
petence of the surviving coparcener at the date of the will 
and at the date of his death, and were only liable to be 
defeated in one event (which in fact happened), namely, his 
brother’s widow giving birth to a son. And the will ex- 
pressly said that, supposing that event to occur, the adop- 
tion should still be made. 

Heldy that the power of the surviving coparcener’s widow 
to adopt was not, upon the true construction of the will, 
dependent upon the dispositions of property made by the 
will taking effect (113). (^Sir Arthur Wilson f) BaCHOO 
HurkiSONDAS Z'. ManKOREBAL (1907)341. a. 107 = 

31 B. 373 (379-80) = 2M. L. T. 296 = 6 C. I* J. 1 = 

11 C. W. N. 769 = 9 Bom. I#. E. 646 = 17 M. L. J. 343. 
Execution of — Capacity for — Proof of — Quantum. 

See Hindu Law— Will— Execution — Capacity— 
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Will G\V\liG—{Contd,) 

Proof— Quantum— Authority to adopt. 

(1926) A. I. E. 1926 P. C. 97 (99). 

Proof of — Quantum' — Will making disposition of 

property- Proof of — Quantum — Distinction, 

In a case in which the question w-as whether a Hindu on 
his death-bed, the day before his death, did execute a docu- 
ment authorising his widow to adopt, and there was some 
obscurity as to the preparation of the draft of the deed, 
and the actual giving of instructions for it by the deceased, 
their Lordships observed as follows : — “ If this were a case 
in which a will was propounded, giving benefits to various 
parties and making a di.sposiiion of property, as to which it 
would be necessary to satisfy the court that the testator 
fully knew what he was about, the evidence would be ex- 
tremely defective. But when the question is only as to the 
mode of carrying out a permission to adopt, to which the 

party had -dignified his assent, the defect in the evidence be- 
comes less material” (79).(.9/;- James W. Coh-ile.) JU.MOONA 
DaSSVA CHOWDHRANI t'. liA.MASOONDAKI DaSSVA 

Chowdhkanl (1876) 3 I. A. 72= 1 C. 289 = 

26 W. E. 235 = 3 Sar. 602 = 3 Suth. 222. 

Will inoperative as such ik mav be a valid. 

A document which purports to be a will but is in- 
operative as such may nevertheless constitute a valid autho- 
rity to adopt (308 9), (Lord SaPoesen.) KONDAPALLI 

Vijavaratnam 7 '. Mandapaka Sudarsana Rao. 

(1925)521. a. 305 = 48 M. 614 = 23 A. L. J. 799 = 

42 C. L. J. 38 = (1925) M. W. N. 622 = 
27 Bom. L. E. 1082 = 22 L. W. 435 = 6 L. E. P. C. 167 = 

30 C. W. N. 193 = A. I. E. 1925 P. C. 196 = 

89 I. C. 733= 49 M. L. J. 247. 

WILL OR — Test — Deed— Construction. 

A Hindu, wlio had a son then living, executed an 
instrument in the following terms in favour of his wife : 

“This is an Onoomattee Puttro to the following purport— 
Prior to the birth of a male child from your womb. I execut- 
ed in your favour an Onoomattee Puttro on the subject of 
your receiving an adopted son. Subsequently, by the will 
of God, you have given birth to a male child. Still having 
regard to the future. I have again given you permission 

If, which God forbid, the male child of your body be non- 
existent, then you will adopt a son from my race or from a 
different race, for the purpose of performing mine or your 
Sradfih and other rites, and for the Sheba of the Gods, and 
for the succession to the zemindary and other property, on 
which, if the adopted son be non-existent, which God forbid, 
then you shall, according to your pleasure, on failure of 
one, adopt other sons in succession, to avoid the extinction 
of the Pinda ; that dattaka son shall be entitled to perform 
your and my Sraddh, etc., and of our ancestors.” On a 
construction of the instrument, the Sudder Dewanny held 
that it was of the nature of a testamentary disposition, and 
that it created a limitation on failure of male issue of the 
testator, in the lifetime of his wife, to the son to be adopted 
by her as a persona designata. field by their Lordships, 
reversing the decision of the Court below-, that the instru- 
ment was merely, what it purported to be, a deed of per- 
mission to adopt, and W'as not of a testamentary character 
The instrument was registered as a deed in the lifetime of 
the maker : it contains no words of devise, nor was it the 
intention of the maker that it should contain any disposition 
of his estate, except so far as such disposition might result 
from the adoption of a son under it. He mentions the 

objects which induced him to make the deed religious 

motives, the perpetuation of his family, and the succession 
to his property ; but it was by the adoption, and only by the 
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Adoption— Authority to adopt— (0//A/,) 

Will or— Test— Deed^Construction— 

adoption, that those objects were to be secured, and only to 
the extent in wliich the adoption could secure them. (307-9). 
{Lord KiHgsdmun.') MUSSUMAT BHOOBUN MOYEE 

Dehia 7'. Ram Kishore Acharj Chowdhry. 

(1865) 10 M. I. A 279 = 3 W. E. P. C. 15 = 

1 Suth. 674 = 2 Sar. 111. 

A deed executed by a Hindu in favour of his wife 

was called a will, in the body of the deed. Its only operative 
contents were as follows : “ I have been laid up with severe 
bodily illness for about the last seven months. Consequently 
having had serious misgivings, and not having until now 
been blessed with an heir-apparent for want of divine 
favour, I have consented to your adopting a son at your 
pleasure and conducting the management of the estate in the 
best manner. None of my heirs shall have cause to raise 
disputes touching this matter. This will has been executed 
with my consent.” 

Held that the document was not a will, but only a power 
to adopt and as such ought to have been registered as 
being an authority to adopt a son, not conferred by a will 
within the meaning of S. 17 of the Registration Act of 1877. 

The references to property that occur in the deed are nu 
more than consequences of the guardianship of the wife, and 
the character of being a will is not established independently 
of these. {Viscount Haldane?) JAGANNATH BHEEMA 

Deo V. KUNJA Behari Deo. (1921) 48 I. A. 482 = 
44 M. 733 = (1921) M. W. N. 713 = 24 Bom. L. E. 600 = 
30 M. L. T. 124 = 26 0. W. N. 374 = 64 I. 0. 458 = 

A.I.E. 1922 P. 0. 162 = 41 M. L. J. 648. 

Writing — registration— Oudh Estates act 

OF 1869. 

Necessity under. See OUDH ESTATES ACT OF 

1869 — Authority to adopt. 

(1888) 16 I. A. 53 (57) = 16 0. 556 (562). 

Adoption— Capacity to give in. 

Father — Mother after death of father — Person to 

whom right delegated . 

Under the Hindu Law, it is essential to the validity of 
an adoption that the child should be “ given ” to the adop- 
ter by the father, or, if he be dead, by the mother. No 
other person has the right, nor can such right be delegated 
to anylxidy else (236), {Mr. Ameer AH.) DHANRAJ 
JOHARMAL V. SONI BaL (1925) 52 I. A. 231 = 

52 C. 482 = 23 A. L. J. 273 = 2 O. W. N. 335 = 
21 N. Ii. R 60 = 6 L. E. P. 0.97 = 27 Bom. L. E. 837 = 
(1926) M. W.N. 692 = A. I. E 1926 P. 0. 118 = 

87 I. 0. 367=49 M. L. J. 173. 

Adoption— Capacity to be adopted. 

• —Brothers son — Law as to — Text basis of — Applica- 

bility of rule to case of divided family. 

The whole of the law supposed to affirm the necessity of 
adopting a brother’s son seems to have been deduced by the 
ancient commentators, with what logical consequence it is 
unnecessary to consider, from a text of Manu, which says: — 
“ If one among brothers of the whole blood be possessed of 
male issue, Manu pronounces that they all are fathers of the 
.same by means of that son.” The direct consequence of 
this might well be that in an undivided family (the normal 
state of a Hindu family) the nephew, without further act 
of affiliation, would effectually perform the funeral obse- 
quies of his uncle, whose share in the joint family property, 
in the absence of male issue, would pass to his coparceners 
by survivorship. But in the case of a separated Hindu, the 
right of performing his obsequies, with the consequent 
right of succession, is, in the absence of male issue, in his 
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widow, or failing her, in his daughter and daughter's issue 
(50-1). {Sir James Colvile.) SRIMATI UMA DEVI v, 

Gokoolanund Das. (1878) 6 1. A. 40=» 

3 0. 687(698-9) = 2C.L. E. 61 = 3 Sar. 780= 

3 Suth. 499. 

Brother $ son — Texts relating to — Mandatory or 
recommendatory — Distant relation-^ Adoption of, when 
brothers son available — Validity. 

The question was as to the validity of the defendant’s 
adoption. The adoption was made by a deceased person 
who was governed by the Benares School of law, and who 
was a divided Hindu, The objection to the adoption was 
that it was one of a veiy distant relation, not even within 
the class of the deceased’s sapindas, made in violation of 
the preferential right of D, the only son of the deceased’s 
brother by the whole blood, to be adopted. 

Held, that the defendant’s adoption was not invalid (54). 

It may be conceded that the texts of the Hindu law do 
in terms prescribe that a Hindu wishing to adopt a son 
shall adopt the son of his whole brother, if such a person be 
in existence and capable of adoption, in preference to any 
other person ; and qualify the otherwise fatal objection to 
the adoption of an only son of the natural father, by saying 
that, in the case of a brother’s son, he should, nevertheless, 
be adopted in preference to any other person as a dvya- 
mushyana, or son of two fathers (50). 

The grave question, however, that arises is whether the 
injunctions just referred to are merely binding upon the 
consciences of pious Hindus as defining what they ought 
to do, or are so imperative as to have the force of laws, the 
violation whereof should be held in a court of justice to 
invalidate an adoption which has otherwise been regularly 
made (50). 

The omission to adopt a brother’s son is not an objection 
which at law invalidates an adoption otherwise regularly 
made, and so destroys the civil status of the person thus 
adopted (5l). {Sir James IV. Colvile?) SrIMATI Uma 
Devi v. Gokoolanund Das. (1878) 6 I. A. 40 = 

3C. 597(597-8)=2 C. L. E. 61 = 3 Sar. 786 = 


3 Suth. 499. 

Daughter's son. 

Their Lordships apprehend that a Hindu cannot, in the 
ordinary and proper sense of the term, adopt his daughter’s 
son as a son (233). {Sir James W. Colvile?) MAHA- 
RAJAH Pertab Narain Singh v. Maharanee 
SUBHAO KOOER. (1877) 4 I. A. 228 = 3 C. 626(631) = 

1 C. L. E. 113 = 3 Sar. 740 = 3 Suth. 458= 

E. & J.’s No. 46. 

Daughter's son— General rule of Hindu law as to 

— Custom. 

The general rule of Hindu law, no doubt, is that a 
daughter’s son cannot be adopted ; but this rule may be 
varied by family custom, and often is so varied in the 
Punjab. {Sir Arthur Wilson?) RUP NaRAIN v. GOPAL 

Devi. (1909) 36 I. A. 103 ai0)=36 C. 780 (796)= 
10 C.L. J. 68 = 13 C. W. N. 920 = 6 M. L. T. 423 = 
11 Bom. L. E. 833 = 6 A. L. J. 667=3 I. O. 382= 
93 P. E. 1909 = 146 P. W. E. 1909 = 68 P. L. E. 1910 = 


19 M. L. J. 648. 

Daughter's son^-Invalidity in law of adoption ofr- 

Plea of — Permissibility of, after close of etddence. 

In a case in which the plaintiffs* right of suit depended 
upon whether W was the adopted son of .S', after all the 
evidence was closed, and when nothing but argument 
remained, the defendant for the first time sought to raise 
the point that even if the adoption took place in fact, it was 
invalid in law on the ground that under Hindu law a 
daughter’s son could not be adopted. The trial Judge 
refused to entertain the question at that stage, 
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Held^ that he was right in doing so. 

If the legal point had been duly raised in proper time by 
the pleadings or issues, it would have been examined with 
the aid of any evidence adduced on either side bearing 
upon the question. Not having been so raised, it was 
rightly disallowed. {Sir Arthur Wilson.) RUP Nakain 
z/. Gopal Devi. (1909)36 1. A. 103 (110-1) = 

86 C. 780 (796)- 10 C. L. J. 58=13 C. W. N. 920 = 
6M. L. T. 423 = 11 Bom. L. R. 833 = 6 A. L. J. 667 = 
31. C. 382 = 93 P.R. 1909-146P. W. R. 1909 = 

68 P. L. R. 1910 = 19 M. L. J. 548. 

Daughter's son — Sister's son — Maternal aunt's son. 

As regards capability to be adopted, the sons of sisters, 
sons of daughters, and sons of maternal aunts, stand on the 
same footing, and the authorities which apply to any of 
these classes apply to all. {Lord Hobhouse.') RhaGWAN 

Singh v , Bhagwan Singh. (1899) 26I.A. 153 (160) = 
21 A. 412(418) = 3C. W. N. 454 = 1 Bom L.R. 311 = 

7 Sar. 474. 

Legal marriage being possible between adopter and 

mother of adoptee — Rule as to — Scope of. 

The rule of Hindu law that a legal marriage must have 
I^een possible between the adopter and the mother of the 
adopted boy refers to their relationship prior to marriage 
(162;. {Sir John Edge,') PU'ITU LaL v. Parbati 
KunwaR. (1916)42 1. A. 155 = 37 A. 369 (366-8) = 
13 A. L. J. 721 = 19 C. W. N. 841 = 22 C. L. J. 190 = 
17 Bom. L. R. 549 = 18 M. L. T. 61 = 2 L. W. 881 = 
(1916) M. W. N. 614 = 201. C. 617=29 M. L. J. 63. 

Married boy — T 7oi cc- born classes — General law 

Mayukha — Custom. 

By the general Hindu law applicable to the twice-born 
classes a boy cannot be adopted after his marriage. To 
this rule there is an exception in the case of persons govern- 
ed by the Mayukha. Other exceptions have been held to 
exist by custom. {Sir Arthur Wilson.) RUP CHAND 
V. JAMBU ParSHAD. (1910) 37 I. A. 93 (103) = 

7 A. L. J. 349 = 14 C. W. N. 645 = 12 Bom. L. R. 402 = 

11 C. L. J. 454 = 6 I. C. 272. 

Maternal aunt’s son. See also HINDU Law — 

Adoption — Capacity to be adopted — daughter’s 
SON— Sister’s son. 

Maternal aunt's son — T ivice^bom classes. 

Heldy that the adoption by a Hindu of one of the twice- 
born classes of his mother’s sister’s natural son was invalid. 

The precepts condemning such adoptions are not moni- 
tory only, but are positive prohibitions, and their effect is to 
make such adoptions wholly void. That has beer, settled 
;n such a way and for such a length of time as to make it 
incompetent to a Court of Justice to treat the question now 
as an open one. {Lord Hobhouse.) BhaGWAN SiNGH 

r*. Bhagwan Singh. (1899) 26 I. A. 163 (166) = 
21 A. 412 (424) = 3 C. W. N. 454 = 1 Bom. L. R.311 = 

7 Sar. 474. 

- Only son. See Hindu Law— ADOPnoN— WIDOW 
—Adoption by— Validity ok— only son. 

“j -Held., that an adoption of an only son having taken 
place in fact is not null and void under the Hindu law. 
{^rd Hobhouse.) Sri BaLUSU GURULINGASWaMI v. 

Sri Balusu Ramalakshmamma. (1899) 26 1.A. 113 = 

22 M. 308 = 21 A. 460 = 3 C. W. N. 427 = 
1 Bom. L. R. 226 = 7 Sar. 330 = 9 M. L. J. 67. 

Orphan. 

both his parents cannot l>e adopted 
' 234 ), {Mr, Ameer AH,) DhaNKAJ JoHARMAL v. 
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SONI Bai. (1926) 52 1. A. 231 = 62 0.482 = 

23 A. L. J. 273 = 2 O. W. N. 336 = 21 N. L. R. 60 = 

6 L. R. P. C. 97 = 27 Bom. L. R, 837 = 
(1925) M. W. N. 692 -A. I. R. 1925P. C. 118 = 

87 I. C. 367 = 49 M. L. J. 173. 

According to the law of the Mitakshara, as recognis- 
ed by the School of Benares, an orphan cannot be adopted 
(410). (Sir John Edge.) RAMKISHORE r. JaINARAYAN. 
(1921) 48 I. A. 405 = 49 C. 120 (126) = 20 A. L. J. 867 = 
15 L. W. 144 = (1922) M. W. N. 125 = 30 M. L. T. 144 = 
26 C. W. N. 881 = A. I. R. 1922 P. C. 2 = 64 I. C. 782 = 

42 M. L. J. 80. 

Sister’s son. Hindu Law— Adoption- 

Capacity TO BE ADOPTED — DAUGHTER’S SON — 

Sister’s son. 

Though the objection was raised that the adoption 

of the respondent was illegal, on the ground that he was 
the adopter’s sister’s son, very little was said about it 
(511-2). {Lord Chelmsford.) RaMAMNGA PII.LAI t'. 

Sadasiva Pillai. (1864) 9 M. I. A. 606 = 

1 W. R. P. C. 25 = 1 Suth. 538 = 2 Sar. 57. 

Semble a Hindu Brahmin cannot lawfully adopt his 

own sister’s son (193). {Lord Watson.) MuSSAMMAT 

Sundar V. Mussammat Parbati, 

(1889) 16 I. A. 186 = 12 A. 61 (56) = 5 Sar. 448. 

Under the general Hindu law applicable to the 

twice-born classes, the adoption of a sister’s son is wholly 
void. {Sir Andre'w Scoble.) MUSSUMMAT LaLI v. 
MurLI DhaR. (1906) 33 I. A. B7 (103-4) = 

28 A. 488 (494) = 3 A.L. J. 415 = 10 C. W. N. 730 = 

8 Bom. L. R. 402 = 3 0. L. J. 694 = 1 M. L. T. 171, 

Upancyanam — Boy ivhose upanayanam ceremony has 
been performed — Goira sarne—Gotra different — Distinction. 

It may be added that in the treatment in the same volume 
(Strange’s Hindu Law, p. 104) of the celebration of the 
Upanayana rite, or the investiture with the sacred thread, 
this is laid down : “ With respect to the non-eligibility of 

a person for adoption on whom the Upanayana rites have 
been pei formed, it is much disputed. The more reasonable 
opinion would appear to be that he is eligible if of the same 
gotra (family) ; non-eligible if of a different gotra from the 
adopter; that if of the same gotra the datta homam, though 
proper, is not necessary (l5l). {Lcrd Sha-w.) Bal Ganga- 

dhar Tilak V. Shrimvas Pandit. 

(1916) 42 I. A. 136=39 B. 441 (466) = 
17 Bom. L.R. 627=19 0. W. N. 729 = 22 0. L J 1 = 
13 A. L. J. 570 = 18 M. L. T. 1 = (1915)M. W. N.554 = 

2 L. W. 611 = 29 I. 0. 639 = 29 M. L. J. 34. 

Upanayajiam — Boy 'whose upanayanam ceremony has 

been per formed— A'ashmere Brahmins settled in Amritsar 
—Custom among. 

R, a Kashmere Brahmin settled in Amritsar, adopted the 
1st respondent, his brother’s son. At the date of his adop- 
tion, the respondent was 17 years old, and had been invest- 
ed with the sacred thread. There was no evidence as to 
what school of Hindu law Kashmiri Brahmins living in 
Kashmere were subject to, and there was no suggestion that 
the family of the parties to the suit was living in the Punjab 
subject to any school of Hindu law peculiar to Kashmere. 
The adoption had been recognised by the members and the 
friends of the family for a period of over 16 years ; the res- 
pondent performed the funeral obsequies of R and his 
widow, and he incurred fairly considerable expense in 
giving his sister by adoption in marriage. 

Held, that the adoption was valid under the custom gov- 
erning the parties. {Sir John Edge.) DukGA Devi v 
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Adoption— Capacity to be adopted— 

Shambhu Nath. (1924) 61 I. A. 182 (190-1) = 

5 Lab. 200 = 22 A. L. J. 394 = 26 Bom. L. Jt. 667 = 

A. 1. E 1924 P. C. 113 = 34 M L. T. 93 = 
(1924) M. W. N. 434=20 L. W. 216 = 29 C.W.N. 106 = 

80 I. C. 966 = 46 M. L. J. 661. 

Adoption— Capacity to take in. 

Dead mau’^Adoption to —Widow — Other persons — 

Right of. 

No one can adopt a son to a dead man except his widow 
(134). {Lord Hobhousef) AMRITO LaL DUTl* v, SURNO- 
MOYE DaSI. (1900) 27 LA. 128=27 C. 996 (1002) = 
4C. W. N. 649 = 2 Bom. L. E. 446 = 7Sar. 633. 

^ 'Dying man — Adoption by — Will by — Proof of capa- 

city in cases of. 

A judge who decides in favour of a disputed adoption or 
will in a case of questioned capacity of a dying man, must 
apply his mind not simply to the act of adoption in fact, or 
to the execution in fact of a will, but he must be careful to 
see that the jealous requisitions of the law as to the proof of 
acts of persons done in extremis are fully complied with 

(436-7). {Lord Chelmsfotd.) TayammauL 2 '. SeSHA- 
CHALLA Naiker. (1866) 10 M. I. A. 429 = 2 Sar. 139. 

In a case in which the validity of an adoption alleged 

to have been made, and of a will alleged to have been execut 
ed, by a deceased person depended upon the question whe- 
ther the deceased was of sufficient capacity at the time to 
understand the nature and object of those acts, and volun- 
tarily gave an intelligent consent to their performance, the 
evidence showed that the state of the deceased on the day 
in question was that of a dying man, almost continually in- 
sensible, though occasionally roused to consciousness by loud 
tones, or by pungent applications to his nostrils, but almost 
immediately afterwards relapsing into a state of insensibi- 
lity, and when momentarily conscious, with his mind quite 
inert and instantly fatigued upon the slightest exertion. 

Held^ reversing the concurrent decision of the Courts 
below, that on the day in question the deceased was quite in- 
competent to perform the adoption, or any other act requir- 
ing the exercise of the powers of judgment and reflection 
(435). 

How is it possible that a person in such a condition could 
be capable of any act requiring judgment and reflection, es- 
pecially one to which no antecedent circumstances appear 
to have led, and for which the enfeebled and scarcely con- 
scious mind was unprepared. In such a state as that des- 
cribed, even if the mind were passively awake to the sug- 
gestions made to it, it would naturally cling to repose, and 
yield, for the sake of it, to any external suggestion. View- 
ing the adoption and the will together, they present every 
appearance of a concerted family arrangement. If the law 
were to countenance acts of this description, performed at 
such a time and under such circumstances, without the 
clearest and most cogent evidence to establish their valid- 
ity, relations and managers would be encouraged to ad- 
vance their own private notions of what might be advisable 
to be done for the good of (he family, and to ascribe acts 
to a dying man in which he would have been the merely 
passive instrument to prolong their own gain and autho- 
rity. 

The deceased was on the day in question quite incompe- 
tent to perform the adoption, or any other act requiring the 
exercise of the powers of judgment and reflection (434-5). 
{Lord Chelmsford:) TaYAMMAUL SESHACHALLA 

Naiker. (1865) 10 M. I. A. 429 = 2 Sar. 139. 

Grandfather. See HINDU Law — ADOPTION- 

CEREMONIES OF— Giving and taking. 

(1926) 22 L. W. 365 (369). 
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■ Hindu himself or his widow after his death. 

An adoption may be made either by a man in his lifetime, 
or by one of his wives, after his death, under a potver con- 
ferred upon her for that purpose by her husband (426). 
{Mr. Pemberton Leigh.') HURADHUN MOOKURJIA v. 
Muthoranath MOOKURJIA. (1849) 4 M. L A. 414= 

7 W. E. P. 0. 71 = 1 Suth. 213=1 Sar. 376. 


Leper. See HINDU LAV — ' INHERITANCE— EX- 
CLUSION FROM— Grounds— Leprosy if and when 
ONE. (1924) 61 1. A. 177 = 48 B. 363. 


Minor of age of discretion. 

where a minor is not under the Court of Wards, 
but has attained years of discretion according to the Hindu 
law, he is capable of executing a document authorising his 
widow to adopt a son (83-4). {Sir James W. Colvile,') 
JUMOONA DASSYA CHOWDHRANI v. BaMASOONDARI 

Dassya Chowdhrani. (1876) 3 la. 72=3 Sar, 602 = 

1 C. 289 (296-6) = 25 W. E 236 = 3 Suth. 222. 


Adoption — Ceremonies of. 


Datta Homam. 


What is — Legal or religious requisite — Test. See HINDU 
Law— ADOPTION— Ceremonies of— Legal or Reli- 
gious Requisites. (1916) 42 1. A. 136(148-9) = 

39 B. 441(463-4). 

Absence of — Presumption from^ in doubtful cases — 

Sudras in Bengal. 

Amongst .sudras in Bengal no ceremonies are necessary to 
render an adoption valid in addition to the giving and tak- 
ing the child in adoption (35). 

Their lordships would have been sorry to come to a 
different conclusion, because, although it may be true that 
the use of the ceremony in question (Datta Homam) on the 
occasion of an adoption is so general amongst sudras, that 
the absence of it may fairly cast suspicion upon a doubtful 
case of adoption, yet to hold that where the giving and taking 
of a child in adoption are established, the omission of 
that ceremony invalidates that adoption, would mi^hievous- 
ly strengthen the meshes of the purely ceremonial law, and 
to tend to encourage suits to impeach bona fide adoptions 
(37). {Sir James Colvile.) INDROMONI CHOWDHRANI 

z'. Behari Lal M ullick. (1879) 7 I. A. 24 = 

5C. 770 (776) =6 C. L. E. 183 = 4 Sar. 120 = 

3 Suth. 710. 

Brahmins — Necessity among. 

The Madras High Court has recently decided that even in 
the case of an adoption by a Brahmini woman the cere- 
mony of datta homam is not necessary. Their Ix)rdships 
do not intend to consider to what extent the Madras 
decision is correct, and how far the ceremonies may he 
omitted in the case of adoption by a Brahmini woman 
(36). {Sir James Colvile.) iNDROMONI CHOWDHRANI 

V. Behari Lal Mullick. (1879) 7 I. A. 24 = 

5 0. 770 (776) = 6 0. L. ft. 183 = 3 Suth. 719 = 

4 Sar. 120. 


-Performance of^ subsequent to giving and taking- 

• ^ t ^ ^ • f * » • 


fficiency of., to supply defect in adoption. 

\ssuming that the ceremony of datta homam is neces- 
y to render an adoption valid, as to the effect of 

: suijsequent perforn)ance of such ceremony as a remedy 
any defect which up to that time may have existed in 
: adoption (37). 

Semble the defect may be supplied by the sub.sequent 
■formance of the ceremony in cases in which it w'as from 
! first announced that the ceremonies usually incident to 
adoption would take place at a subsequent time (37). 
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Adoption — Ceremonies of— (6V//A/.) 

DaTTA HOMAM — {Coittd^ 

{Sir James W, ColviU.') iNDRONfONI CHOWDHKANI v. 
BEHARI LaL MULLICK. (1879)71. A. 24^ \ 

5C. 770(776-6) = 6C. L. E. 183 = 4 Sar. 120 = | 

3 Suth. 719. ! 

* 

Stidras — Necessity among. ^ 

The use of the datta homam is not necessary for adoption 
within the Sudra caste. The explanation is given in a 
sentence by Strange in his Hindu Law in which it is 
laid down that “ ceremonial adoption cannot l>e necessary 
in the case of a Sudra, since by the datta homam the adopt- j 
ed son is offered from the stock (gotram) of the natural 1 
to that of his adopted father ; and Sudras have no gotra ” 
(151). {Lot d Shaw.') BAL GaNGADHAR TILAK z'. SHRI- I 
NIVAS Pandit. (1916) 42 I. A. 136 = 39 B. 441 (466) = 
17 Bom. L. E. 527 = 19 C .W. N. 729 = 22 C. L. J. 1 = 
13 A. L. J. 570 = 18 M. L. T. 1 =(1915) M. W. N. 554 = 

2 L. W. 611=291. C. 639 = 29 M L. J. 34. 

Twice-born classes — Necessity among. See under 

Hindu Law— Adoption — Ceremonies of— Giving 
AND taking — Mode of. (1880) 7 I. A. 250 (256) = 

6 c. 381 (388-9). 

Txvice-boni classes — Necessity among — Adopted hoy 

of same gotra — Adopted boy of different gotra — Distinction. 

Where the child to be adopted belongs to the same 
gotra as that of the adoptive father, the celeliration of the 
ceremony of datta homam is not an essential to the legal 
validity of an adoption (150). I 

Quaere, whether the datta homam is a legal requisite in ' 
Bombay for adoption among the three twice born classes 
(149-150). 

Quaere, whether the principle extends to India at large of 
the decision in I.L.R. 11 M. 5 (F. B.) ; or of 4 M. H. C. K. 
165, both decisions affirming that the ceremony of datta 
homam is not essential to a valid adoption among Brahmins 
in Southern India (l50). {Lord Shaxo.) Bal GanGA- 
dhar Tilak z'. Shrinivas Pandit. 

(1916) 42 I. A. 136 = 39 B. 441 (466)--- 
17 Bom. L. E. 527 = 19 C. W. N. 729 = 
22 C, L. J. 1 = 13 A. L. J. 570 = 18 M. L. T. 1 = 
(1916) M. W. N. 664 = 2 L. W. 611 = 29 1. C. 639 = 

29 M. L. J. 34. 

Deceased — Adofiion by- Ceremonies of, 
directed by him by his wile to be performed by 
HIS widows— Failure of widows to perform 

Ceremonies. 

Validity of adoption— Effect on. See HINDU 

Law— Adoption — Deceased person— adoption by, 

(1876) 31. A. 263 (268). 

Giving and taking. 

What amounts to — Cirand father adoptive if can take 
in adoption. 

The ordinary ceremony of adoption is the giving and 
taking, and in the case where the adoptive father is dead, 
this is evidenced by placing the child on the lap of the 
widow. T his ceremony could not be performed after the 
death of the widow, and the adoptive grandfather— though he 
might concur with the widow — could not of himself make 
an adoption to his son (359). {Lord Phillimore.) Harigir 
Kisangir Gosavi V . Bharathi Vishnu Bharathi 
GOSAVi. (1926) 22 L. W. 356 = (1926) M. W.N. 414 = 
21 N. L. E. 127 = 881.0.343- A. I. E.1926P. C. 127. 

What amounts to — Placing of boy on lap of adoptive 
father or mother— Necessity. See JainS— Sitambari 

Jains — adoption— ceremony— Giving and taking 
—What amouni-s to. (1920) 25 C. W. N. 273 (276). 


HINDU LAW— (CV«/^.) 

Adoption— CeremonicB of— ( Coutd.) 

Giving and taking— (cW/^/.) 

Absence of — Invalidity of adoption by reason of — 

Concurrent findings as to— Privy Council’s interference 
with. {Sir Richard Couch.) BiSE-SWAK MOOKERJI v. 

Ardha Chunder Roy Chowdhkv. 

(1892) 19 I. A. 101 (105-6) = 19 C. 452 (460-1) = 

6 Sar. 171. 

y^fode of — Deed — Giving and taking by mere — 

V alidity — Sudras — Twiee-born classes. 

The mode of giving and taking a child in adoption conti- 
nues to stand on Hindu law and Hindu usage. According 
to Hindu usage, which the Courts should accept as govern- 
ing the law, the giving and taking in adoption ought to take 
place by the father handing over the child to the adoptive 
mother, and the adoptive niother declaring that she accepts 
the child in adoption (255-6). 

While thinking it unnecessary positively to decide the 
question whether there can be, amongst Sudras, according 
to Hindu law and usage, an adoption simply by deed, and 
without that corporeal delivery and accepiance of the child 
which is almost universally treated as the essential part of 
an adoption in the Dattaka form, their Lordships desired to 
say that they were very far from wishing to give any coun- 
tenance to the notion that there can be such a giving and a 
taking as is necessary to .satisfy the law, even in a case of 
Sudras, by mere deed, without an actual delivery of the 
child by the father (255). 

-Amongst the twice born classes there could be no such 
atloplion by deed, because certain religious ceremonies, the 
datta homam in particular, are in their case requisite (256). 
{Si?- James li'. Colvile.) MaHASHOYA ShOSINATH GhOSE 

r. Skim.ati Krishna Soondaki Dasi 

(1880) 7 I. A. 250 = 6 C. 381 (388 9) = 7 C. L. E. 313 = 

4 Sar. 191 = 3 Suth. 812. 

Gib I AND -ACCEPTANCE — DEEDS OF^ — ADOPTION BY. 

^ ^ fAenti on of parties—Constrnction of deeds-Regis- 

tration thereof—Effect on question of intention^ Evidence 
as to formal adoption — Effect. 

In a case in which there were certain deeds of gift and 
acceptance of a child, the question was whether it was the 
intention of the parties, when they put their hands to thase 
two instruments, that an adoption should be effected by the 
mere execution, without more, of those instruments or 
whether the execution of them was intended to be a inere 
step in the proceedings which were to result at one time or 
another in a complete and full adoption. 

Held, on a construction of the deeds in question and on 
the other evidence in the case, that it never was the inten- 
tion of the parties to treat the execution of the deeds, with- 
out more, as an adoption (255). 

The words of the deeds point to an adoption in the cus- 
tomary and formal manner, and to something being done 
ultra the n-ere execution of those two instruments (254) 

Although the circumstance of the immediate registration 

as well as that of the execution of the deeds, would of 
course, be very cogent evidence upon the issue whether there 
had been a formal and regular adoption, and might, if the 
other evidence that was given upon that point had been 
nicely balanced, have been sufficient to turn the scale, it is 
of far les.'; weight upon *he question whether it was the in- 
tention of the parties, without more, to treat the execution 
of the deeds as an adoption (254-5). {Sir James IV Col- 
vile.) Mahashoya Shosinath Ghose V Srimati 
Krishna Soondari Dasi. (1880) 71 a Pfin - 

6 C. 381 (387-8) = 7 C. L. E. 313 = 4 sfr. 191 = 

3 Suth. 812, 
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Adoption— Ceremonies of— {ConttL) 

Legal or religious requisites — Test— Dis- 
crimination BETWEEN. 

jVcccssity. 

Datta homam is the service of the burning of clarified 
butter, which is offered as a sacrifice by fire by way of reli- 
gious propriation or oblation (148). 

1 he authorities, ancient and modern, are not in accord on 
the point as to whether the ceremonial of datta homam is a 
legal as well as a religious requisite. There is a danger, on 
the one hand, of not paying due resi>ect to those religious 
rites which are observed and followed among large classes 
of Indian belief, while, on the other hand, the danger must 
also be avoided of carrying these, except when the law is 
clear, into the legal sphere, so as to affect or impair per- 
sonal or patrimonial rights (148-9). {Lord Sha^o.) BaL 
Gangadhar Tilak 7'. Shrinivas Pandit, 

(1915) 42 I. A. 135 = 39 B. 441 (463-4) = 

17 Bom. L. R. 527 = 19 C. W. N. 729 = 22 C. L. J. 1 = 
13 A.L. J. 570 = 18 M.L. T. 1 = (1915) M, W. N. 554 = 

2L. W. 611 = 291. 0.639 = 29 M.L. J. 34. 

Necessity— S uDRAS. 

In the case reported in Foulton’s Reports, p. 75 it 

was held by the Supreme Court in Calcutta that amongst 
Sudras no religious ceremony except in the case of marriage 
is necessary (159). {Sir Barnes Peacock.') Sree Narain 
MITTER V. SREEMUITY KiSHEN SOONDORY DASSEE. 

(1873) Sup. I. A. 149 = 11 B. L. E. 171 = 
19 W. R. 133 = 3 Sar. 203 = 2 Suth. 774. 

Amongst Sudras no ceremonies are necessary in addi- 
tion to the giving and taking of the child in adoption (255). 
{Sir James W. Colvile.) MaHASHOYA SHOSINATH 

Ghose V. Srimati Krishna Soondari Dasi. 

(1880) 7 I. A. 250 = 6 C. 381 (388) = 7 C. L. R. 313 = 

4 Sar. 191 = 3 Suth. 812. 

* 

Adoption — Co-widows. 

Adoptions by, and contract between, conferring 

rights on adopted sons {minors) during their lives — Suit to 
enforce contract by one adopted son against other loidow 
and her adopted son— ^Maintainability , 

The two widows of a deceased Hindu adopted each a boy 
in pursuance of a direction to that effect in their husband’s 
will. After the adoption they executed an ikrar, by which 
each recognised the adoption made by the other and the 
rights of that adopted son as such. They also undertook 
to manage the properties, a portion of the profits of which 
was by their husband’s will devoted to the upkeep of a 
family Thakoor, and to pay the various charges upon the 
said properties directed by the same will, during the minority 
of the said adopted sons. The surplus left out of the 
income of the said properties, after paying the said charges 
and meeting the expenses of the widows and the expenses of 
the maintenance and education of their respective adopted 
sons, the widows undertook to keep in their res]>ective cus- 
tody, and to make over the accumulations to their respective 
adopted sons on their attaining their majority. 

The ikrar was not an isolated transaction, but was one of 
a series of transactions closely connected with the adoption. 
The use of the boys was a necessary part of the attempt on 
the part of the widows to accomplish their husband’s wishes, 
and by the said transactions the position in life of the boys 
was substantially altered by taking them away from their 
natural families for an indefinite time. 

In a suit brought, after the death of the elder widow, by 
the son adopted by her, in effect for the administration of 
the testator’s estate, basing his claim, inter alia, on the 
ikrar, luld that, in the circumstances of the case, the adopt- 
ed sons could not be said to be such strangers in the matter 
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that they could not insist on the performance of the con- 
tract contained in the ikrar by which each widow bound 
herself to the other to deal with the estate in their favour, 
and that the plaintiff was accordingly entitled, under the 
ikrar, to receive one moiety of the surplus income during 
the life of the younger widow, the son adopted by the latter 
being entitled to the other moiety during her lifetime 
(132-3). {Lord Hobhousef) SURENDRAKESHAV ROY 

Doorgasundari Dassee. (1892) 19 I. A. 108 = 

19 C. 613 (634-6) = 6 Sar. 160. 

Adoption invalid by each of— Agreement by, recogttis^ 

ing adopted sons as heirs and conferring upon each right 
to his mothers share of income and accumulations— Effect 
and binding nature of. 

By his will a Hindu bequeathed all his property to a 
family Thakoor, and directed each of his two widows to 
adopt a son. The will provided that the two adopted sons 
should remain the shebaits of all the dedicated properties, 
that, up to the time that the said adopted sons attained 
their majority, the two widows should exercise the care and 
control of all the said prof>erties, and that, when the two 
adopted sons attained their majority, the widows should 
make over to them as shebaits all the dedicated properties, 
The will also directed that out of the surplus income left 
after payment of the expenses of the debsheba, the two 
adopted sons were to receive a fixed allowance. The re- 
sidue was left undisposed of by the will. 

The widows made the double adoption contemplated by 
the will, and then executed an ikrar relating to the manage- 
ment and enjoyment of the estate, The ikrar stated that 
the two adopted sons became the heirs and representatives 
of the deceased, as if they had been born of his loins, that 
during their minority, the widows should, as their mothers 
and guardians, continue to take care of them and that nei- 
ther the widows nor their heirs were competent to raise any 
objection to the rights of the said adopted sons. The ikrar 
provided that the two widows should in equal shares as 
shebaits continue in possession of and preserve the debutter 
property, paying in equal shares the various charges upon 
it. It provided for a division between the widows in equal 
shares of the surplus left after meeting the said expenditure 
and for the appropriation by them of the amount necessary 
for their own expenses and the expenses of the maintenance 
and education of the adopted sons. The balance left after 
all these expenses, the ikrar provided, should be kept in the 
custody of each widow, and should be handed over by each 
to her adopted son on his attaining his majority. 

The elder widow died, and, after her death, the plaintiff, 
the boy adopted by her, sued the younger widow and the 
boy adopted by her, in effect for the administration of the 
testator’s estate, basing his claim, inter alia, upon the 
ikrar. 

Held that, upon the true construction of the ikrar, and in 
the events that had happened, the plaintiff became entitled 
to receive the accumulations of one moiety of the surplus 
income of the testator’s property, after answering the various 
charges and outgoings mentioned in the ikrar, during the 
life of the younger widow, and that the boy adopted by the 
younger widow was entitled to the other moiety of such sur- 
plus income during the life of his adoptive mother, and to 
the accumulations thereof (133). 

The plaintiff’s claim rested not upon any estoppel against 
the younger widow or upon any trust undertaken by her, but 
upon a contract binding the younger widow to the elder and 
to the son adopted by her (plaintiff) to give the plaintiff the 
same benefit out of the property of the last male owner as 
if he had been one of his two validlj' adopted sons and heirs 
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(128-9, 132). {Lord Hobhouse.') SUNDKAKESHAV Kov 
V. DOORGASUNDARI DaSSEE. (1892J 19 I. A. 108 = 

19 C. 613(534 6)=6,Sar. 150. 


Choice and adoption by widows acting jointly— 

Authority to adopt giving power of—fVhat amounts to^ 
Adoption by one after death of oilier^— Validity in case of . 

The words of the will of a Hindu authorizing his two 

widows to adopt a son to him were as follows; ’* V<ju 

should adopt a boy who is our Sannihita (one clostly re- 
lated) whenever it strikes you that our Samastanam 
(family) should continue.” 

The testator died in 1864 ; the junior widow died in 1881. 
It was not until the year 1885 that any steps were taken 
with regard to the adoption of a boy. In that year the sur- 
viving widow purported to adopt one V. That so-called 
adoption of V was declared by the Court to be invalid, 
and thereupon in the year 1890 the surviving widow pur- 
ported to adopt N. 

Held that at the death of the junior widow the power to 
adopt given by the testator to his widows came to an end. 

and that therefore the alleged adoption of N was of no 
validity. 

The words of the will when properly construed relate to 
choice and adoption by the two widows acting jointly. 
Hence those words relate only to the period of time when 
both widows are living. The will is silent as to the period 
after the death of one of the widows, and if their Lordships 
were to hold that the surviving widow could adopt a son 
after the <leath of her co-widow they would be providing for 
a period of time which the testator left unprovided for and 
unnoticed in his will, i.e.y they would be making an addi- 
tion to his testamentary dispositions which is a thing that 
no Court is entitled to do. {Lord Moulton j) Venka'I'A 
Narasimha appa Row v. Parthasarathy appa 
Row, ( 1913 j 41 I. A. 51 = 37 M. 199 (225-6) = 

18 C. W. N. 554 = (1914) M.W.N. 299 = 

16 Bom. li. R. 328 = 19 C.L J. 369 = 
15M.L.T. 285 = 12 A.L.J. 315 = 
23I.C. 166 = 26 M.L.J. 411. 

Joint power of adoption to— Validity of— Choice of 

boy by both — Adoption by one only — I f a valid exercise of 
power. 

Where the words of the will of a Hindu giving his two 
widows’ authority to adopt were as follows : — “ You should 
adopt a boy who is our Sannihita (one closely related) 

^ whenever it strikes you that our Samastanam (family) 
should continue,” Quaere, whether such a joint power of ad- 
option given to the two widows was, if properly interpreted, 
a valid power, and whether if they had agreed to a person 
to be chosen for such adoption they could have validly exe- 
cuted the power. {Lord Moulton.) VENKATA NaRA- 

biMHA Appa Row v. Parthasarathy Appa row 

(1913) 41 I.A. 51 = 37M. 199(220-1) = 

18 C. W.N. 564 = (1914) M.W N. 299 = 

16 Bom. L. R. 328 = 19 C.L J. 369 = 
15 M.l t. 286 = 12 A.L.J. 316 = 

23 I.C. 166 = 26 M.L.J. 411. 
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(144-5), {Lord Macnaghten,) MahaRANI INDar KUN- 
WAK V. Mahakani Jaipal Kunwar. 

( 1888; 15 I.A. 127 - 15 C. 725 (746-7) = 

6 Sar. 150 - R & j.-g ^o. 102. 

Joint poiver of adoption to— Validity of—Jnteri>re 

tationoj in some parts of Jndi a as i^iving Preferentinl 
right of adoption to first wife. ^ ^Hrential 

A power given to more than one wife to adopt ks not 

necessarily an invalid power. In some parts of India such 
a power might perhaps be interpreted as giving a preferen- 
lial right of adoption to ihe first wife. {Lord Moulton ) 

' HA.S.AK.ATHy 

0913;41IA51 = 

37 M. 199 ('220;-=. 18 C. W.N. 554 = 

(1914) M.W.N. 299-= 16 Bom. L E 328 = 

19 C.L.J. 369 = 15 M.L.T. 285 - 12 A L J 315 = 
, . 23IC. 166 = 26 ML.J. 411. 

J h'^ during liUhmcof ,ou 

of husiand 

— Adoption under, 

/AA/ that the .second widow of a decea.sed Hindu could 
not \alidly adopt a son to liini during the lifetime of another 
son previously adopted to him by Ids first widow (132-3 ) 

^It IS settled law that a man cannot, while he ha.s an 
auop ed son living, adopt another son. It follows on princi- 

afL hi'dr T"" tobeexLised 

aftei 1,^ death, any greater power than he him.^eif posse<;s- 

vd 111 Ins lifetime. Hi.s second widow could not, therefore 

by virtue of any authority delegated from him, adopt a son 

u hi e another .son adopted by Ids first widow was still living 

(Ia-0- {S/r Aifbcr/ /‘.Collier.) OOPEE LaI r -■ Afi-ccn^ 

M.AT SKEKCHUNl,R..\(n,r.Ll; MfHOojEK. 

B L.E. 391 = 

19 W.E. 12 3 Sar. 217 = 2 Suth. 752. 

Situultdtu'oits adoy^tion 0^- — .lul/u yiiy f > f 

d,tya-Exorciso ofpo^ocr^n any rtiur muy Ly 


io—Validity of —Custom 
ofy to cases of single heirship. 

t w as argued that a joint power of adoption is in accord- 
ance with Hindu notions, that in some parts of India 
when adoption has not l^een forbidden by a husband, the 
power falls to his widows jointly, and that the law provides 
for the case of a disagreement. That is true in Western 
In^a, but there is no evidence that such a custom is known 
in Uudh. It IS hardly applicable to the case of a family 

where the custom is single heirship and not joint possession 

87 


law — Impossibility of. 

An auihority to adopt given to a Hindu widow by ' er 
husband must be followed strictly, so that where a Hindu 
b> his will directs Ins two widows, each to adopt a .son i e 
authorises the simultaneous adoption ot two sons it is 

impossible to exercise the power otherwise than in’ strict 

compliance with its terms, though the result of an attemujed 
adoption in accordance with the power would be in -on^fra 
vention of the Hindu law and so without any effective 
re.su t. If the widows are to procure sons for their bus- 
baiid at all, it mu^^t be by the simultaneous adoption of two 
it IS mipos.sibIe even to try the question whether thtir 
band’s wishes could be fulfilled, unless two boys were" 
found whose parents were willing to cive them in 
one for each widow D2I-2). fXs 

DRA KeSH.-VV Koy r/. DOORG.tSUNOARI Dassep 

(1892) 19 I.A. 108 = 19 C. 513(526.6)=6 Sar. 160. 

adoptions — Power of— Authority if 
covers— Validating construction of authority— Mecessiiy 
The question was_ whether a power to adopt given by a 

Hindu to his two widows authorised simultaneous adoptions 
by them. ^ 

/fvWthat, if it appeared that the law on the subject of 

simultaneous adoptions at the time when that authority was 

given was in such a state that it was extremely doubtful 

whether simultaneous adoptions could be made or that 

from the state of the law it was not likely that there was a 

practice of that kind, that would be a reason for constriiina 

that document as not intended to give a power of simul 
taneous adoption (202). imul- 

In construing the document their Lordships would consi- 
der that the person giving the authority intended his widows 
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to do that liich the law allowed, and not to do something 
wliicii was, if not ab:'-oialely illegal, very unusual and not 
practised among^t Hindus (^202). {Sir Richard Co/fch.) 
AKHOY CHUNOEU iUGCHI KaLAPAHAR HAJI. 

(1885) 12 I.A. 198-12 C. 406 (411) = 4 Sar. 678. 

—SitnidlaJieous adopliou by — Pcnvcr of — Will confcrr 

ing — IVhat a?nojints to. 

The material portion of the will of a Hindu was in these 
terms : — “ I have no sons or daughters of my loins. I have 
two wives living. Each of the two Ranees will adopt one 
son. God forbid it, but if the son adopted by either Ranee 
slioukl die, or be unfit for duty by reason of illness of any 
kind, then in such a case she will l>e competent to take in 
adoption a second son, and so on to a third. ’ 

Held that tlie will did not authorise any other course 
than the simultaneous adoption of two sons, one by each 
widow (121-2). {Lord Hobhonsc.) SUKENDRAKKSH AV 

Roy V. Doorgasundaki Dassf.e. 

(1892) 19 I. A. 108-19 C. 513(625-6)-6 Sar. 150. 

— Simultaneous adoptions by both — Successive adop~ 

tions by each of—Poioer of— Authority couferrin^^Test. 

An authority to adopt given by a Hindu to his two 
widows was as follows : — 

“You, S, the elder widow, may adopt three sons suc.es- 
sively, and you, A, the younger widow, may adopt three sons 
successively, and that (or those) adopted son (or sons) will 
be entitled to offer pind.^"' 

Held that the authority might be reasonal.dy construed as 
giving to the two widows, not a power to adopt simultane- 
ously, but first to the elder widow power to adopt three sons 
successive!)', and then a similar power to the younger widow 
( 201 ). 

The words are capable possibly of another construction, 
but certainly rather the mere natural con.stru:tio;i would be 
that it was a power to adopt successively. It may beobserv 
ed that if it gave to the younger widow a power to make 
an adoption simultaneously with an adoption by the elder 
widow, the elder widow would not be able to adool three 
sons successively, because there would be interposed an 
adoption of a son by the younger widow. That seems to 
be a reason for not putting Mich a construction upon the 
words (201-2). {Sir Richard Couch.) AKHOY ChUNDER 
RaGCHI r. KaLAPAHAR HaJI. (1885) 121. A. 198 = 

.12 C. 406 (411-2) = 4 Sar. 678. 

— Simultaneous adoption by^ pursuant to husband's 

authority — Validity of. 

The Hindu Law does not allow siivullaneous adoptions 
(204). 

Hehf therefore, that simultaneous adoptions made by 
the two widows of a deceased Hindu in pursuance of an 
authority to that effect given to them by him were invalid 
(204). {Sir Richard Couch.) AKHOY CHUNOER BaGCHI 
V, K.-vlapahar Haji. (1885) 12 I. A. 198 = 

12 C. 406(411) = 4 Sar. 678. 

Adoption— Custem against. 

Onus of proof of — Aboriginal Bhuiyas. Sie HINDU 

l.A\v~CusTOM— Applicability ~ Aboriginal Bhui- 
yas. (1922) 50 I.A. 58 (62-4) = 2 P. 230. 

Onus of proof of~~Caste governed by ordinary 

Hindu law unless excluded by special custom. 

The onus of proving that adoption is forbidden by the 
custom of a caste which is admitted to be governed by the 
ordinary Hindu law unless excluded by special custom is 
upon the parly who sets up such a custom (236 7). {Lord 

Litidley.) Veerabhai Ajubhai v. Bai Hihaba. 

(1903) 30 I. A. 234 = 27 B. 492 = 7 C. W. N. 716 = 

5 Bom. L. B. 534 = 8 Sar. 508. 


HINDU -{Could.) 

Adoption— Custom against— (6V//A/.) 

y alidity of— Family generally governed by Hindu 

Law. 

Quaere^ whether, even in a Hindu family, there might 1^ a 
custom which barred inheritance by adoption (83 ). {Sir 
Richard Couch.) FaNINDRA DeB RAIKATz^. RaJESWAR 
Dass. (1885) 12 I. A. 72 = 11 0. 463 (478)= 4 Sar. 610, 

Adoption - Custom of. 

Gyawal Brahmins of Gya — Custom among — Adopt- 
ed son under — Rights of^ in natural and adopted family. 

The evidence showed that amongst the Gyawals, a set of 
Brahmins residing in the district of Gya, to which the parties 
to the present suit and their families belong, there exist 
peculiar and loose customs in regard to adoption ; and in 
particukar that, although adoption of a son may be made so 
as to give him rights of succession to his adopting father, 
this will not necessarily sever his ccuinection with his own 
natural father or his family (55). {Lord Shand.) LUCH- 
MAN LaL CHOWDHRY V. KANHYA LAL MOWAK. 

(1894) 22 I. A. 51 = 22 C. 609 (615-6) = 6 Sar. 658. 

Ofij/s of proof of — Family not governed by Hindu 

Lno — Family so governed — Distinction. 

The Baikunthpore branch of the Kuch Behar family 
affected to be Hindoos, but they were not generally govern- 
ed by Hindu law and had retained and were governed by 
family customs which, as regaids some matters, were at 
variance with Hindu law. The question was whether a 
member of such a family was competent to adopt and to 
alter the line of succession thereby. 

Held^ reversing the courts below on this point, that the 
onus of proving that the adoption was lawful was upon 
the defendant, who relied upon it to defeat the plaintiff’s 
title (8p. 

Looking at the origin and history of the family, it 
appears that the question is not whether the general Hindu 
law is modified by a family custom forbidding adoption, 
but whether with respect to inheritance the family is govern- 
ed by Hindu law, or by customs which do r.ot allow an 
adopted son to inherit. If the family was generally govern- 
ed by Hindu law, the defendant might rely upon that, 
and then the onus of proving a family custom would be on 
the plaintiff (81). {Sir Richard Couch.) FaNINDRA DEB 

Raikat?'. Rajeswar Dass. 

( 1885) 12 I. A. 72 = 11 C. 463 (476 j = 4 Sar 610. 

Proof of — Family not gcnicrncd by Hindu laiv — 

Family so governed — Distinction. 

The question was a member of the Baikunthpore Branch 
of the Kuch Behar family was competent to adopt and to 
alter the line of succession thereby. 

The family affected to be Hindus, but they were not 
generally governed by Hindu law and had retained and were 
governed by family customs which, as regards some matters, 
were at variance with Hindu law. The question, therefore, 
was whether, by the usage by which the family was governed, 
it was lawful for a meml>er thereof to adopt a son and to 
alter the time of succession thereby. 

HcUL without regarding any burden of preof, that it was 
not lawful for a member to adopt a son who would succeed 
to his estate (83). 

Their Lordships find that through sixteen devolutions of 
the estate there has been no instance of a succession by 
adoption, though in three instances the circumstances were 
such as usually move Hindus to make an adoption ; that 
there has been one instance of an attempt at adoption, and 
that, whatever its exact issue may have Ix.en, it failed to 
carry away the succession from the collateral heir ; that 
there is a considerable amount of family tradition against 
f he practice ; and that of counter-evidence there is al>soIute- 
(y none. Whether, if the Baikunthpur family were shown to 
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Adoption— Custom ot—{Coni(L) 

have become Hindus out and out saving only special 
customs, such evidence would be sufficient to prove a special 
custom, need not be discussed here. The family is in a 
totally different position. And their Lordships have no 
hesitation in holding that whatever Hindu customs may 
have been introduced into it, the custom of succession by 
adoption had not been introduced (86-7). {Sir Richard 
Couch,') Fanindra Deb Kaikat v, Kajeswak Dass 
(1885) 12 I. A. 72 = 11 C. 463 (481-2) = 4 Sar. 610. 

Adoption — Deceased person. 

Adoption by —Ceremonies of — Direction to his -o/dtm's 

by his will to perform — Failure of wido^os to perform 
ceremonies — Validity of adoption^Effeef on. 

The material passages of the will of a childless Hindu 
were in these terms : “And as I am desirous of adopting a 
son I declare that I have adopted AL third son of my eldest 
brother S. My wives shall perforn\ the ceremonies according 
to the shaslras, and bring him up, and until that adopted 
son comes of age, those executors shall look after ami 
supeiinteud all the property, niove.:ible and immoveable, in 
my own name or benami, left by me, also that adopted son. 
When he conies to maturity the executois shall make over 

everything to him to his sati>faction (loci 

forbid, but should this adopted son die, and my younger 
brother A' have more than one son, then my wi\ es shall 
adopt a son of his. If at that time, .V has not a son eligible 
to ailoption, they shall adopt another >on of .V and the 
wives and executors sh.dl perform all the aforementioned 
acts ” 

Held that, on the true construction of the will, the widows 
had not the power of cancelling the adoption of A’, ami 
ousting him from the benefit he was to take under the will, 
by de dining to perform the ceremonie'>, and that, whetlier 
they performed the ceremonies or nor, so long as A' lived, 
no other adoption could take place (258). {Sir Robert P. 
Collier.) NlUHOOMONI DEBVA v. SAROtJA PERSHAD 

Mookkkjee. (1876) 3 L A. 253 = 26 W. E. (P. C.) 91 = 

3 Sar. 652 = 3 Suth. 338 = Bald. 78. 

Adoption to — Who can make. .Stv HINDU Law — 

Adoption— Capacity to take in. 

Adoption— Decision as to. 

See Hindu Law— Adoption— Validity ok- 

Decision as to. 

Adoption— Deeds— Adoption by— Intention 

of parties. 

Construction of deeds — F.vidence. See HINDU Law 

— ADOPIION — CEREMONIES OK— GIKT AND ACCEPT- 
ANCE— DEEDS OK. (1880) 7 I. A. 250(254 5) = 

6 C. 381 (388). 

Adoption— Deeds relating to. 

AGREEMENTS TO GIVE AND TAKE IN ADOPTION — 

Deeds of gift and adoption — Test. 

Construction of deeds. 

The question was whether two deeds, the one, a deed by 
which die defendant agreed to give his minor son to the 
plaintiff, a Hindu widow, for adoption in the Dattaka form, 
and the other, a deed by w’hich she agreed to take the said 
child into adoption, were mere agreements to give and take 
in adoption, or were deeds of gift and adoption. 

The deed of gift addressed to the plaintiff commenced • — 
“1 his is a deed whereby the child is given in adoption.” 

T hen, after reciting that the plaintiff’.s deceased husband, 
in con.sequence of his having no issue, had daring his life 
given permission to the plaintiff to adopt a male child, and 
that the plaintiff had asked the defendant for a child to 
compensate for the said defect and to perform the funeral 
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Agreement.s to give and take in adoption- 
deeds OK gift and adoi>iion— Test— 

rites of the plaintiff and her husband, etc., proceeded in the 
operative part of the deed a-s follows : — 

“I have willingly given in adoption niy second son. The 
said male child with whom henceforth I have no right at all 
according to shastras, and who has thus become divested of 
gotra appertaining to my family, and being equal to the son 
of your body, has thus become vested with family rights and 
I gotra (lineage) appertaining to your husband’s family, will 
discharge or perform all the secular as well as the religious 
duties of your husband’s family, and will be the owner 
himself and his heirs for ever of all your huNband’s property. 
For this effect, I have executed the deed whereby the child 
is given in adoption, that it will prove efficacious in future.” 

The deed executed by the plaintiff addressed to the defen- 
dant commenced : — 

“This is a deed of adoption .... My huM^and, in consi- 
deration of his having no i.ssue in his lifetime, gave me per- 
mission to adopt a son. At present, in ob::dience to the 
aforesaid injunction / do, with the prescribed rites aiid 

ceremonies, adopt as my son your second son. The said 

child has thus become divested of all the rights and gotra 

(lineage) appertaining to your family, and has become vested 
for ever with the rights and gotra of my husband’s family, 
by virtue of which he having become equal to the son of my 
body is^ become the owner himself and his heirs of ail my 
h isband’.s property. He will henceforth perforin the funeral 
rites, etc., of myself and my husband and of his (my hus- 
band’s) paternal and maternal ancestors, and shall also per- 
form the religious and family rites and other duties for ever. 

I During his minority, I, his mother, shall take care of all his 
property.” 

Held, that the instruments weie deeds of gift and adop- 
tion, and not mere agreements to give and take in cd^ption 
(l5l, 161). {Sir Barnes Peacock.) SKEE Nak \I\ Muter 
SREEMU rrV KISHEN vSOONDORV D.AS.SEE 

(1873) Sup. I. A. 149 = 11 B. L. R. 171 = 19 W.E. 133 = 

3 Sar. 203 =2 Suth. 774. 
Gift and acceptance. 

Agreements for— Cancellation of—Suit by widow 

against natural father for — Maintainability — Breach by 
natural father of agreement to give — Suit based on. 

The plaintiff, a Hindu widow, brought a suit against the 
defendant for himself and as guardian of his minor son to 
set aside two deeds, relating to the adoption of the said 
minor. One of the deeds was a deed by which the defend- 
ant agreed to give the said minor to tlie plaintiff for adop- 
tion in the Dattaka form ; the other was a deed by which 
she agreed to take the said boy in adoption. The case for 
the plaintiff was that, notwithstanding the deeds, the defen- 
dant refused to give the child, and that therefore the form 
of arloption had not l>een complied with. 

Held that, if the instruments operated merely as agree- 
ments to give and accept the child in adoption, as contended 
by the plaintiff, the breach by the defendant of his agree- 
ment to give would not render the deeds null and void (I 6 O). 

The breach of an agreement by one of the parties thereto 
is a good ground for an action for damages, or for a specific 
performance, but it does not vender the contract void or 
constitute any ground for setting it aside, or for declarin<y it 
to be null and void (160). {Sir Barnes Peacock.) Sree 

Narain MriTF.R V. Sreemuity Kishen Soondory 
DaSSEF. (1873) Sup. I. A. 149 = 11 B. L. B. 171 = 

19 . E. 133 = 3 Sar. 203 = 2 Suth. 774 

Deeds of—Cancellatian of—Snit by widow against 

natural father for, on ground of no eif/npleted adoption 

Question for decision in. 
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Gut and acceptance— 

In a suit Ijy a Hindu widow against the natural father of 
a minor hoy to set aside two deeds, by one of which the 
defendant agreed to give the said minor to the plaintiff for 
adoption by lier in the Dattaka form, and by the other of 
which the widow agreed to take the said child in adoption, 
the piainLiff\s case was that, notwithstanding the deeds, the 
defendant refused to give the child, and that therefore the 
form of adoption had not been complied with. The cause 
of action for the suit was stated to be tlie defendant's refu- 
sal to execute an ikrarnamah cancelling tiie said deeds. 

Held, that the question for decision in such a suit was not 
one as to the validity of the adoption, but as to whether 
sufficient ground existed for setting aside the deeds or decla- 
ring them to be null and void (l57). 

The real question for decision in such a case is whether, 
if there was no adoption, it was owing to the fault of the 
defendant, or to the fault of the plaintiff herself (l58). 
{Sir Barnes Peacock^ SkEE NARAIN MllTER T', SREE- 
MUTI'Y KISHEN soon dory DASSEE. 

(1873) Sup. I. A. 149 - 11 B- L. R. 171 - 19 W.R. 133 - 

3 Sar. 203 = 2 Suth. 774. 

Deeds of — Declaration of invalidity and cancella- 
tion of — Smt hy widow against natural father for — Main- 
tainahtlity — Discretion of Court — Minor adopted son not 
party to suit, 

A Hindu wirlow sued the defendant for himself and as 
guardian of his minor son to set aside two deeds, by one of 
which the defendant agreed to give the said minor to her 
for adoption in the Dattaka form, and by the other of which 
she agreed to take the said child into adoption. The plain- 
tiff's case was that, notwithstanding the deeds, the defend- 
ant refused to give the child, and that, therefore, the form 
of adoption had not been complied with. The minor was 
not made a party to the suit. 

Heldy reversing the Courts below, that it would not be 
exercising a sound discretion, even if it could be done, to 
order the deeds to be cancelled or to set tiiem aside, or to 
declare them void (163). 

Tlie minor not being a party to the suit, any declaration 
made in it with regard to the validity or invalidity of the 
deeds will not be binding upon him. The defendant takes 
no interest under the deed of adoption, and a declaration 
binding upon him only and not upon the child would be 
worse than useless (162-3). 

Whether the child was adopted or not the defendant was 
not bound to execute a deed in cancellation of the former 
instruments, and his refusal to execute such a deed could 
not give the plaintiff a cause of action as alleged in the 
plaint (163). {Sir Barnes Peacock.) Sree NaRAIN 

Muter v. Sreemutty Kishen Soondory Dassee. 
(1873) Sup. I. A. 149 = 11 B. L. B,. 171 = 10 W.R. 133 = 

3 Sar. 203 = 2 Suth. 774 

Gift and adopiion — Deeds of— Interchange of. 

Absence of-^V alidity of adoption — Effect on. 

In a case in which there were deeds of gift and adoption, 
held that the fact that, w*hile the deed of gift was given by 
the natural father to the adopting widow, the deed of adop- 
tion was retained by her and not given to the natural father 
would rather tend to show that at that time it was considered 
that the child had been adopted (l54). 

If the child was adopted, the widow became his mother 
and guardian, and would naturally keep the deeds of gift 
and adoption on behalf of the child as evidence of the adop 
tion, and as part of the muniments of her child's title to his 
adoptive father’s estates (154). {Sir Barnes Peacock.) 
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Gift and adoption— Deeds of Interchange 

OY^{CoHtdf) 

Sree Narain Mitter v. Sreemutty Kishen Soon- 
dory Dassee. (1873) Sup. LA. 149 = 11 B. L. E. 171 = 

19 W. B. 133 = 3 Sar. 203=2 Suth. 774. 

Necessity — Agreements to give and adopt — Distinc- 

tion. 

An interchange of deeds of gift and adoption is not neces- 
sary to the validity of an adoption (l53 4). 

Quaere^ as to mere agreements to give and adopt (l53-4). 
{Sir Barnes Peacock.) SreE NaRAIN MITTER v, SREE- 
MUTTY Kishen Soondory Dassee. 

(1873) Sup LA. 149=11 B. L. R. 171 = 19 W. E. 133= 

3 Sar. 203 = 2 Suth. 774. 

Adoption— De facto, hut invalid, adoption. 

Effect of, on personal and legal status of adopted 

son. See HINDU LAW — ADOPTION — ADOPTED SON — 
De facto, BUT INVALID, ADOPTION. 

(1892) 19 LA. 108 (129) = 19 C. 613(632-3). 

Adoption — Disqualified proprietor — Adoption with- 
out sanction hy— Prohibition of. 

Authority to adopt — Giving of — If applies also to. 

See Bengal Regulations— Court of Wards Regu- 
lation X OF 1793— Disqualified proprietor. 

(1876) 3 L A. 72 (83) = 1 C. 289 (296), 

Adoption — Dhusars of District of Gurgaon. 

Orphan — Adoption of — Custom of — Validity of — 

Proof of. .9 ^^- Dhusars of District of Gurgaon— 
Adoption. (1921) 48 1. A. 406 (413-4) = 

49 C. 120 (130-1). 

Adoption— Dvyamushyayana form. 

Adoption in — What constitutes — Rights of adopted 

son and his children — Distinction from Dattaka form. 

To constitute a dvyamiishyayana there must be a special 
agreement between the two fathers to that effect ; or the 
relation must result from some of the other circumstances 
indicated by Sir William Macnaghten at p. 7l of his 
Principles and Precedents (50 1). The consequences of a 
dvyamushyayana adoption are different from those of an 
ordinary adoption inasmuch as the children of the 
adopted sons would revert to their natural family. Hence 
the adoptive father fails by such an adoption to perpetuate 
his own line of male succession (5 1). {Sir /antes W. Col- 

vile.') Srimati Uma Devi v. Gokoolanund Das. 

C1878) 6 L A. 40 = 3 C. 687(698 9) = 2 C. L. R. 61 = 

3 Sar. 786 = 3 Suth. 409. 

Adoption in — Effect ofy on status of boy in natural 

family. 

Adoption in the Dvyamushyayana form will not sever the 
connection of the child with his natural family. {Sir 
James W. Colvile.) NiLMADHUB DOSS v. BISHUMBER 

doss. (1869) 13 M.I.A. 85 (101) = 12 W.R. (P.C.) 29 = 

3 B. L. R. (P. C.) 27= 2 Suth- 267 = 2 Sar. 489. 

Adoption— Effect of. 

Hindu Law —adoption— adopted son- 

position OF, in natural and adoptive families. 

Adoption —Evidence of* 

.Admission of no adoption by father and senior mem- 
ber of family — Evidentiary value ofy against son. 

The question was whether, as alleged by the respondents, 

R had been adopted by his paternal uncle. It appeared that 
long before the question arose the respondents* father had 
made statements to the effect that the alleged adoption did 
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not take place, and that R continued to be the son of his 
natural father. 

Held that, though the respondents were not bouivJ by the 
statements of their father, as they did not claim title through 
him, yet those statements by the senior memlier of the 
family were not altogether without weight (l()2j. (.V//- 

James IV. Cohdle.') NiLMADHUB DOSS 7 -. blSHUMBKR 

DOSS. (1869) 13 M. I. A. 85-12 W. R. (P. C.) 29- 
3 B. L B. (P. C.) 27-2 Suth. 257-2 Sar. 489. 

Adapted son — Deelarations of., as to his luram^ hcen 

adopted — Va/ne of. 

The question was whether the 1st defendant, the natural 
son of had, prior to death, lieen adopted by his 
uncle, G, 6”s brother, so as to disentitle him to succeed to 
the estate of and the proof of the adoption restetl on the 
reiterated declarations by the 1st defendant himself, extend- 
ing over a number of years, that he was the adopter! son of 
G. Held , atfirming the High Court, that the adoption had 
been proved, {ford Blaneshnr^h.) CHANDKA SttEKHAK 

Baksh Singh Mussumat Raj kunwak. 

(1926) 24 L. W. 320 (323)-(1926) M. W. N. 596 = 

96 I. C. 836-A. I. R. 1926 P. C. 91. 

Adopted son — Examination as 'witness of — \eeessity 

— Faihtre to examine him — Inference ad'oerse from — ll'h^n 
justified. 

In a case in which the defendant claimed to have been 

adopted l)y a deceased Hindu subject to the condition that 
the widow of the deceased should enj(»y his property for life, 
and tliat his daughters should take his scdf acipured pro- 
perty after her deatli, die arrangement iiy wliicli the condi- 
tion was imposed being alleged to be oral, tlieir Lordships 
observed : “ Looking to the inconsistent statements made 

by the defendant from time to time, tlie conflict in the evi- 
dence of the witnesses, the improliability of such a condi- 
tional adoption as that set up without any writing in sup- 
port of it, their Ixirdships are of opinion that the defendant 
ought to have been called as a witness and offered himself 
for cross examination, and that in his absence the Sub-Judge 
had good reasons for believing the evidence on the part of 
the plaintiffs instead of the witnesses examined on the part 
of the defendant. The defendant himself was about 18 years 
of age at the time when the alleged adoption took place, and 
must therefore liave had a recollection of the facts connect- 
ed with the adoption if it had taken place.” (AV/* Barnes 

Peacock.) Mussumat Imuit konwar Hoop Narain 
Singh. (1879) 3 Suth. 612(616 7) = 6 C. L. B. 76 = 

Bald. 227 = 3 I. J. 328. 

Collector of District — Evidence of. as to treatment of 

boy as adopted son by alleged adopth'e father and as to in- 
troduction of boy by him to authorities that he might he re- 
cognised as adopoted son — Weight due to. 

The question was whether I, had been adopted by J 
in 1819. 

Mr. Roberts, the Collector of the Distric t at the time, 
deposed that, in the course of the years 1824 and 1825, a 
boy of an age corresponding with that of /-, and who, by 
other evidence, was shown to have been L, was brought by 
J upon several occasions on which he paid a visit at the 
Collector's office, and that the boy was treated by J. and 
considered by him, the Collector, as his adopted son. He 
said that the boy accompanied J upon every visit except 
the first ; that he had frequent communication with J upon 
the subject ; that he considered the boy to be brought in 
order that he might be recognised as an adopted son ; and 
that so satisfied was he, Mr. Roberts, of tlie facts, that on 
J s death, in the absence ot evidence to the contrary, he 
should have considered him his heir. 


HINDU l,PC^—{Contd.) 

Adoption— Evidence of — iContd.) 

Held., that the evidence of Mr. Roberts was most import- 
ant, and that the Courts below erred in assuming that he 
lay under a misconception of what had pas.sed in a conver- 
sation in a language which was not vernacular to either 
party (105. 111-2), 

The as.sumption of the Courcs beliAV is a purely gratui- 
tous assumption. It would have been a strong as.sumption 
if Mr. Robert’s opinion had been formed from a single con- 
versation ; but he states that he had frequent communica- 
tions with y upon the subject, that the boy was brought to 
him l)y / four or five times, wa.s treated by J as his son, 
and was brought, as he considered, in order that his title as 
such might be known and recogni'^ed. His opinion is found- 
ed not merely on what he heard but what lie saw, not on 
one but on several occasions (1 l2j. {Mr. Pemberton Leigh.) 
RUNGam.MA V. AtCHAMMA. (1846) 4 M. I. A. 1 = 

7 W. R. (P. C.) 57-- 1 Suth. 197 = 1 Sar. 313. 

Deeds of gift and acceptance . 

Though deeds of gilt and acceptance arc not actually 
nece.ssary for the validity of an adopt iem, they are still evi- 
dence in support of the child’s title as an adopted son, and 
of his rights consequent u|x>n the adoption f Ibl 2 ). (Sir 
Barnes Peacock.) SREE NaRAIN MI'ITER v. SRI-EMUTTY 

Kishen Soondory d.assee. (1873) Sup. 1. A. 149- 

11 B. L. R. 171 - 19 W. E 133 - 3 Sar. 203 - 

2 Suth. 774. 


Documents executed on foot of adoption — Executant 

questioning fact of adoption-^Doc uments if conclusive. 

In a ca'-e in which the question was whether the husband 
of the le.'pondent had been legally adopted by P, the deceas- 
ed husband of the appellant, the tiial Judge decided against 
the respondent on a consideration of the oral and documen- 
tary evidence in the case. Hi-< decision was reversed by the 
High Court, their judgment l>eing based chh fly i-n iheiiocu- 
ments, which, although they were undoubtedly such as to 
throw on the appellant the burden of disproving the adop- 
tion, were by no means conclusive of the statements in 
them. 

On appeal , the Privy Council reversed the judgment of the 
High Court, and restored that of the trial Judge. (Viscount 
Haldane.) GaNNABHATI'ULA VENKAMMA v. GaNNA- 
bhaitula VENKATARATNAMMA. (1919) 10 L.W. 699 = 

23 C. W.N. 961 = (1919) M. W. N. 544 = 

27 M. L. T 107. 


Gazette extract describing alleged adopted son as of 

family of adoptive father and as having him as father or 
guardian — Extract prepared by school master not cited— 
Admissibility — Weight due to. 

In a case in which the question was whether the respon- 
dent’s husband had been legally adopted by P, the deceased 
husband of the appellant, the respondent produced in sup- 
port of her case an extract from the Fort Saint George 
Gazette containing a list of candidales who had obtained 
certificates of qualificathm for the public service by reason 
of their having passed the primary examination. In the list 
occuired the name of the respondent’s husiatnd, described as 
having the surname of Gannabhattula (that of P\ family), 
and as having P as his father or guardian. The entry was 
prepared by a school-master, who was cited as a witness for 
the respondent, and was actually in Court during the trial, 
but was not called. 

Held that, even if the document was admissible in evi- 
dence, little weight was to be attached to it ( 6 OI). (Vis- 
count Haldane.) GANNABH ATTUI.A VENKAMMa e/. 
G A N N A BH A1TU LA VEN K A'J* A R A I N A M M A. 

(1919) 10 L. W. 599 = 23 C. W. N. 961 = 
(1919) M. W. N. 544 = 27 M. L. T. 107. 
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HINDU LAW— (r,v, ■/,/.) 

Adoption— Evideuce of — {Contd.) 

ucomc tax on property of deceased — Payment by 

wido'ius in possessivn ihereof—V alue of — Adoption alleged by 
deceased. 

Where the qav-stion was whether the plaintiff had been 

adopted Ijy the husl)and of tlie defendant, hchf that the 
fact that the defendant and lier co widow then alive re- 
mained in possession of the estate of their husband after his 
death and that tliey paid income-tax on that property in- 
clined the preponderance, if the scales were at all evenly 
balanced, in favour of the defendant’s contention that the 
plaintiff iiad lu^t been so adopted (754). 

This payiTKiit of incenne tax on the part of the widows is 
inconsistent with the case of the plaintiff, who alleges that 
he had been adopted, and that they, consequently, had 
merely a title to maintenance ; and, if his case were true, 
he, and not they, would have been entitled to the possession 
of the estate, and liable to the payment, amongst other 
things, of this tax (754). (.9//- Robert 7\ Collier.') MUSSA- 
MAT BaSMAT! KOWARI V. liABOO KiRUT NaRAIN SiNGM. 

(1880^* 3 Sutb 753=Bald. 362 = 41. J. 342. 

Oral es'idence unsatisfactory and contradictory — 

Condnet of parties — Documentary evidence — Safe guide in 
case of. 

Where on a (piestion as to the proof of the factum of an 
adoption by a Hindu widow, the witnesses for the two sides 
contradict each other, the only safe guide to follow is that 
afforded by the action and conduct of the principal parties 
concerned and the contents of the documents produced. 
{Lord AtPinson.) KlSIiORI LAL v. CHUNNI 1>AL. 

(1908) 36 I.A. 9 (18) = 31 A. 116 (127) = 5 M L.T. 68 = 

9 C.L J. 172 = 13 C. W. N. 370 = 11 Bom L.R. 196 = 

1 I. C. 128 = 19 M.L.J. 186. 

Widows of adopter becoming Suttees — Declaration 

by that they have neither son nor daughter — Effect — Son 
in declaration means natural-born son. 

The question was whether the appellant had been adopt- 
ed by one G. To disprove the alleged adoption the respon- 
dents relied upon a report made by the police of the examin- 
ation of the two widows of G, on the occasion of their 
becoming Suttees. 

The report contained the examination of tlie Police 
Officers of the widows, previous to their being burned with 
the corpse of their husband, and they were there stated to 
have declared, that they had no son nor daughter, which it 
was said would not be true, if the appellant had been the 
adopted son of their husband. 

On referring to the Regulation, however under wliich 
that official examination took place, as well as to the nature 
of the examination itself, it appeared that the question ap- 
plied to natural born children. That the widows understood 
it in that sense appeared from the words of their answers, 
the words being “ We have no son nor daughter, we arc 
barren.” 

Held, that the report could not therefore be relied upon 
as in any way militating against the appellant’s case of 
adoption (429). {Mr. Pemberton Leigh.) HuRADHUN 
MOOKURJIAzl MUTHORANATH MOOKURJIA. 

(1849)4 M. I. A. 414 = 7 W. E. (P.C.) 71- 

1 Snth. 213 = 1 Sar. 375. 

Adoption — Pabricated adoption. 

Securities against — Necessity — Absence of. undt r 

Hiffdu Law — Evils flowing from. 

According to the Hindu Law, neither registration of the 
act of adoption, nor any written evidence of that act, having 
been completed, is essential to its validity. It is to l>e 
lamented that an irrevocable act, which defeats the just 
expectations of the relations of deceased persons, may, at 
any distance of time, after it is supposed to have been done, 
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HINDU LAW-(Ov//y.) 

Adoption— Fabricated adoption— 

be proved by verbal testimony. It would contribute much 
to the security of property and the happiness of Hindu 
families, if, in a country where the religious obligiation of 
an oath is unfortunately so little felt, and documents so 
readily fabricated, adoptions and all other important acts 
were required to be performed in the presence of some 
Afagistrate, and to be recorded in some court. {Lord 
IVynford ) SUTROOGUN SUTHPUTTY v. SaBITRA DYE. 

(1835) 5 W. E. (P.C.) 109 = 1 Sutb. 36 (36-7) = 

2 Knapp. 287. 

Adoption- Factum and validity of. 

Acquiescence by widow of person adopting ir— What 

amounts to. Sec ACQUIESCENCE— HINDU FEMALE — 

Adoption and will of deceased husband. 

(1865) 10 M.I.A. 429 (433-4). 

Question as to — Fact or Law — Capacity of adoptive 

father — Question depending upon — Will — Faclum and 
validity in same circumstances — Nature of. 

Tliis case is something different from a mere question of 
fact. The matters questioned, an adoption and a will, in- 
volve both the factum of each and the capacity of the alleg- 
ed adopting father and testator. Each of these acts inter- 
feres with and displaces previously existing rights, inchoate 
or presumptive (436). (Lord Chelmsford.) TaYAMMAUL 

7-. Sashachala Nayakek. (1865) 10 M.I.A. 429 = 

2 Sar. 1S9. 

Adoption— Factum valet. 

Doctrine of — Applicability of, in different schoo/.f. 

That the maxim “ Quod fieri non debuit factum v.ilet ” 
is not recognised by the schools of Hindu Law other than 
the Bengal School in the same degree as in the Bengal 
school is undoubtedly true. But that it receives no applica- 
tion except in I.ower Bengal is a proposition which is 
contradicted not only by passages in Sir William Ma^'k- 
naghten’s work, but by decided cases. The High Courts of 
Madras and Bombay have acted upon it (53-4). {Sir James 
JV. Colvile ) SrimaTI UMA DEVI 7\ GOKOOLANUND 

DAS. (1878) 61. A 40 = 3 C. 587(601) = 2C. L. E. 61 = 

3 Sar 786 = 3 Suth. 499. 

Adoption— Forms of. 

Dattaka — Dvyamushyayana — Foster-son — 'Pesi-^ 

Deed—C onstructi on . 

Where a Hibbahnamah stated: — “But as I had no son or 
daughter. I took you as my Pulluck-pootro with the Unco- 
mutty (permission) of your parents, for the purpose of 
securing funeral oblations of water and funeral cake, and 
having brought you up like a son, performed the ceremonies 
of your Sungskar etc., and have constituted you my repre- 
sentative ; ” — held, thal the deed did not necessarily affirm 
the boy taken as Pulluck-pootro to be “ a son given and 
received.” 

Quaere, whether the boy was the mere foster-son of the 
executant, or was so filiated by him as to becorric Dvya- 
mushyayana. {Sir James W. Colvile.) NlL'vIADHUB DOSS 

V. Bishumber doss. (1869) 13 M.I.A. 85 (100-2) = 

12 W.R. (P.C ) 29 = 3 B.L.E. (P.C.) 27 = 2 Suth. 267 = 

2 Sar. 489. 

~ - See also HINDU LAW — ADOPTION (1) DVYA- 
MUSHYAYANA ; (2) ILLATOM SON-IN-LAW ; AND (3) 

Kritrima. 

Adoption— Gharbari Gosavls. 

See Gharbari Gosavis, 

Adoption— Girls. 

Custom of adoption of— Onus of— Proof of . 

Adoption of girls is not known to the general law of 
Hindus, A local, tribal or family custom of adoption of 
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HINDU LAW— 

Adoption— Girls— 

pirls must be proved by those who allege it (199). (Aord 
Hobhouse ) GhaSITI AND NaNHI JaN v. UmraO JaN. 

(1893) 20 I.A. 193 = 21 C. 149 = 6 Sar. 370 = 

52 P. B. 1893. 

Validity of adoption of. 

Adoption of girls is not known to the general law of 
Hindus (199). {Lord Hobhouse.) GhaSITI AND NaNHI 
Jan 7'. Umrao Jan. (1893) 20 I.A. 193 = 

21 c. 149 = 6 Sar 370 = 52 P. B. 1893. 

Adoption— Illatom son in law. 

■Adoption of by person having son — Validity — 


Custom — Kamma caste. 

Decision of the High Court that a member of the Kamma 
caste, a Sue! ra sub-caste, although a member of a joint 
family and having a natural born son, can adopt an illatom 
son-in-law, afiirmed upon evidence of custom among the 
Kammas given in the present case and in a previous unre- 
poited case appealed to the High Court. {Sir John 

Nali.uri Khistnamma V. Kamepalu Venkata- 
SU8BAVYA. (1919)46 I A. 168 = 42 M. 805 = 

21 Bom. L. B. 9C6 = (1019) M.W.N. 551 = 
30 C.L.J. 145= 10 L.W. 193=23 C.WN. 1010 = 
17 A.L.J. 662=26 M.L.T. 56=51 1.C. 1 = 

37 M L-J. 1. 

Adoption— Institution of— Spiritual or temporal. 

The law of adoption owes its origin to the timorous 

superstition of the inhabitants of India. These people, 
vainly imagining that, by leaving male children in this 
worl.l, they secure themselves against the torments of the 
next, seem to have been very anxious to obtain natural or 
adopted sons. (Lord IVyn ford ) SU'l'ROOGUN SU'rPU'n v 

Sakitra Dye. (1835) 5 W.B. (P.C.) 109 = 

1 Suth. 36 (36) = 2 Knapp 287. 

— Every childlos Hindu is under a religious duty to 

adopt a son. but childless Hindus do die daily without 
having fulfilled this obligation, or made provision for its ful- 
filment after their death ( 100). (Sir James IV. CoHileA 
NlbMAI>HUB Doss?'. lilSHUMBER DOS.S. 

(1869) 13 M.I.A. 86= 12 W B. (P.C.) 29 = 3 B.L.B. 27 = 

2 Suth. 257=2 Sar. 489. 

It may bs the duty of a Court of Justice administer- 
ing the Hindu law to consider the religious duty of adopt- 
ing a son as the essential foundation of the law of adoption; 
and the effect of an adoption upon the devolution of pro- 
perty as a mere legal consequence (193). {Sir James IV 

Cofvile.) Sri Raghunadha V. Sui Hrozg Kishoro. 
(1876)3 I. A. 154 = 1 M. 69 (83) = 26 W. B. 291 = 

3 Sar. 583 = 3 Suth. 263. 

Among Hindus the ceremony of adoption is held to 
Ixf necessary not only for the continuation of the line of the 
childless father, but as part of the religious means whereby 
a son can be provided w ho will make tho.se oblations and 
religious sacrifices w'hich would permit of the soul of the 
deceased passing from Hades into Paradise (l54). {l.ord 

s/iaw.) ral Gangadar Tilak V. Shriniyas Pandit. 

(1816) 421. A. 136 = 39 B. 441(470) = 

, T ^ ® • ^27 = 19 C. W. N. 729 = 22 C. L. J. 1 = 
13 A. L J. 670 = 18 M. L. T. 1 = (1915) M. W. N. 564 = 

2 L.W. 611 = 29 I. C. 639 = 29 M. L. J. 34 

performance of the shradhs, or religious 
ceremonies for the dead, is at the base of the religious 
theory of adoption (275). {Sir John Rdfse.) SheOKUAR- 

PAI 7^. JEOKAJ. (1920) 25 C. W. N. 273 = 

16 N. L. B. 170 =2 IT. P. L. B. (P. C.) 161 = 

61 1. 0. 481 = (1920) M. W. N. 627. 


HINDU LAW— (6\W.) 

Adoption— Institution of- Spiritual or temporal 

— {Contd.) 

For rdl other cases relating to this point, see HINDU 

Paw— Adoption (l) anxiety of Hindoo for and 
(2) Widow — adoption by— Assent of Sapindas — 
adoption with— Property— Rights to. 

Adoption— Jains. 

Adoption among. JAINS. 

Adoption— Kritrima foim 

■Adi'ption ill — Effect of. 


rights 


The son adopted in the Kritrima form retains his 
of inheritance in his original and natural family (52). 

James W. Colviie.) SRIMATI UMA DEVI 7'. GOKOOLA 

NUND Das. (1878) 6 I. A. 40 = 3 C. 587 (599-600) = 

2 C. L. E. 61 = 3 Sar. 786- 3 Suth. 499. 

Adoption in — Proof of. 

Held, reversing the judgment of the High Court, and res- 
toring the judgment of the first Court, that the adoption 
had not been satisfactorily proved. {Sir Robert P. Collier.) 

Mussamat Basmati Kowari V . Baboo Kirut Narain 
Singh. (1880) 3 Suth. 763 = Bald. 362 = 41. J. 342 

Adoption — Law of. 

Authorities on. 

Dattaka Chandrika — Examination — If and to what 
extent (jpen to. See HINDU PAW — AUTHORITIES— 

D.\ttaka Chandrika. 

(18C9) 26 I.A. 113(131 2) = 22M. 398(411-2). 

Dattaka Chandrika — Madras Presidency— iViroel 

rule hi work not based on identifiable ancient texts— Jdind^ 
ini{ fori e of . 

1 he Dattaka Chandrika has been for long and still is ac- 
cepted in the Presidency of Madras as a treatise on adoption 
of the highest authority. It. however, does not nece-^.arily 
follow from the fact that the Dattaka Chandrika has been 
long accepted in Southern India as a high aulhoriiy on the 
law of adoption that comments and propositions, apparently 
then novel, contained in it, if not based on ancient texts 
which can with some certainty be identified, have been 

accepted by the Hindus of Southern India as part of tho 

Hindu law (292). {Sir John Edge.) Perrazu v. SUBBA- 
KAVUDU. (1921) 48 I. A. 280= 44 M. 656 (667 8)- 

(1921) M. W. N, 641 = 34 C. L J 66 = 

23 Bom. L. B. 920 = 14 L. W. 270 = 

3 U. P. L. B. (P. C.) 46 = 26 C. W. N. 1 = 
19 A. L. J. 621 = 61 I. C. 690 = 41 M, L. J. 33 

-Dattaka Chandrika and Dattaka Mimamsa. 

The Dattaka Chandrika and the Dattaka Mimamsa are 
written upon the particular subject of adoption ; they enjoy 
the highest reputation throughout India (97). {Mr. Pember- 
ton I^igh.) RUNGAMMA V. ATCHAMMA. 

(1846) 4 M. I. A 1 = 7 W.’b. (P. C.) 57 = 

1 Suth. 197 = 1 Sar. 313. 
Dattaka Chandrika and Dattaka Mimamsa — Autho- 
ritativeness of. in different schocls-^Distinction. 

The Dattaka Mimamsa of Nanda Pandita, and the 
Dattaka Chandrika of Davanda Bhatta, two treatises on the 
particular subject of adoption, are respected all over India 
but when they differ, the doctrine of the latter is adhered to 

in Bengal, and by the southern jurists, while the former is 
held to be the infallible guide in the Provinces of Mithila 
and Benares. The Dattaka Mimamsa, by the author of the 

Madhavyam, is also recognised as of high authority in the 

South of India. {Sir James IV. Coh'ile.) COLLECTOR OE' 

Madura v. mooi'too Ramaeinga Sethupathy 

( 1868 ) 12 M. I. A. 397 (437) = 10 W. B. (P.c!) 17 = 

1 B. L. B. P. C. 1 = 2 Suth. 136 = 2 Sar. 36 J. 
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HINDU LAW— 

Adoption— Law of — (Cofiid.') 

Dattaka Chafidriha and Datiaka Mimamsa — Benares 

school — U'Jiich nunc anlhoritati'i'C in. 

Of the Mimamsa and the Dattaka Chandrika, the 

former is considered by the Benares vsehool to be the more 
authoritriiivc treatIs(*on the suliject of adoption (49). {Sir 
James ir. C</vi/c.) Skimati UMA I )KVI OOiCOOLA- 

NUNn i)AS. (1878) 5 I. A. 40- 3 C. 587 (597) = 

2 C. L. R. 51 = 3 Sutli. 499 = 3 Sar. 786. 

/)atiaka Chandrika and Dattaka Mimamsa — Bengal 

school. 

The Oattaka Chandrika and Dattaka Mimamsa are the 
authorities that govern tlie decision of questions of adoption 
arising in the Bengal school (246). {Sir Richard Ccitch.) 
ITIDMA COOMAKI DfP[ 7'. COliRT OF WaR1>S. 

(1881) 8 I. A 229 = 8 C. 302(311) = 4 Sar. 285. 

• -Dattaka Mimamsa — Closscs in — Caution in accept- 

ing^ 7vhcn they dc-oiatc from Smritis — jXccessiiy. 

I'he Dattaka Mimamsa is undoubtedly a high authority on 
the law of Hindu adop.tion and is treated with respect. It 
is a work which has had a high place in the estimation of 
Hindu lawyers in all parts of India and has become einberi- 
ded in Hindu law, but caution is required in ac* epting the 
glosses of Nanda Bandita, its author, wheie they deviate 
from or add to the Smritis (161). {Sir John Edge.') 
PUTTU y.Ahv. PARBATI KUNWAR. 

('1915) 421. A. 155 = 37 A. 359 (367) = 
13 A. L. J. 721 19 C. W.N. 841 = 22 C. L. J. 190 = 
17 Bom.L. R. 549 = 18 M. L. T. 61 = 2 L. W. 881 = 
(1915) M. W. N. 514 = 29 I. C. 617 = 29 M. L. J. 63, 

European authorities — Sutherland . 

Mr. Sutherland, author of the synopsis of the Hindu 
Law of Adoption, is a very high authority (99). {Afr. 
Pemberton Lei ghf) RUNGA^fMA 7>. ATCHAMA. 

(1846) 4 M. I. A. 1=7 W. R. rP.C.) 57 = 

1 Siith. 197=1 Sar. 313. 

Foundation of. 

Religious d uty— Derol uti on of property — Court of 

Justice — Duty of. 

It may be the <luty of a Court of Justice administering 
the Hindu law to consider the religious duty of adopting a 
son as the essential foundation of the law of adoption ; and 
the effect of an adoption upon the devolution of property as 
a mere legal consequence (193). {Sir James ll'. Colvile.') 
Sri Raghunadha v. Srt Brozo Kishoro. 

(1876) 31. A. 154 = 1 M. 69 (83) = 25 W.R. 291 = 

3 Sar. 683= 3 Suth. 263. 

Origin of. 

The law of adoption owes its origin to the timorous 

superstition of the inhabitants of India. These oeople, 
vainly imagining that, by leaving male children in this world, 
they secure themselves against the torments of the next, 
seem to have been so anxious to obtain natural or adopted 
sons, that they have established but imperfect securities 
against fabricated adoptions, {Lord Wynford.) SUTROO 
GUN SUTPUTTY V. SaBITRA DYE, 

(1836)5 W.R. (P.C.) 109 = 1 Suth. 36 (36) = 

2 Knapp. 287, 

Adoption— Onus of proof of. 

1 Adjnission in deeds not inter partes — Eject — Shift- 

ing of onus — Estoppel. 

In a suit by the plaintiff claiming to be entitled to the suit 
property as the son and heir of P, the defendant pleaded 
that, though the natural son of P, the plaintiff had been 
given away in adoption to P's brother, /C. In support of 


HINDU 'LAJN~{Contd . ) 

Adoption— Onus of proof of— {Conid.) 

her plea the defendant tendered in evidence and relied upon 
deeds under the hand and seal of the plaintiff himself stat- 
ing that he was the adopted son of JC. No attempt was, 
however, made on the part of the plaintiff to prove satisfac- 
torily that the admissions contained in the deeds to which 
he was a party were untrue in fact. 

Held, that the admissions in the said deeds shifted the 
burden of proof on to the plaintiff; that though, as the 
defendant was not a party to those deeds, there was no es- 
toppel and it was open to the plaintiff to rebut the presump- 
tion arising from the admissions in those deeds, he not 
having satisfactorily done so, the fact admitted must be 
taken to be established (35-6). {Lord Atkinson.) CHAN- 
DRA Kunwar 7\ Narpat Singh. (1906) 34 I. A 27 = 
29 A 184 (194-5) = 2 M. L T. 109 = 6 C. L. J. 116 = 

11 C. W. N. 321 = 9 Bom. L R. 267 = 
4 A. L, J. 102 = 17 M. L. J. 103. 

Adopted son alleged — Suit by. 

The question for decision was whether the plaintiff had 
been adopted by B, a deceased Hindu. These were the 
liroad facts of the case. At the hearing several depositions 
made in previous suits by witnesses examined in the present 
suit were admittc?d in evidence without the necessary foun- 
dation for their admission having been laid. The most 
vital points were not elucidated. The most suspicious cir- 
cumstances were not proved. The most important and deci- 
sive documents were not produced. Due weight had not 
])een given in the Courts in India to the conduct of the 
plaintiff; the improbability and inconsistency of the story 
told on his behalf ; his absence from the witness-chair ; and 
the non-production of all books or documents. The con- 
duct of the trial was, on the whole, eminently unsatis- 
factory. 

The Sub-Judge decided, as a fact, on the evidence before 
him that the plainliff had not been adopted. The High 
Court, on the same evidence, decided that he had been 
adopted. 

On appeal the Privy Council held that the sounder view 
was between those two extremes and that the plaintiff had 
not discharged the onus which rested upon him of proving 
the adoption. {f.ord Atkinson.) I,AI. KUNWAR v. CHIR- 

ANJI Lab. (1909) 37 I. A. (10 1) = 32 A. 104(114-6) = 
71VI. L. T. 57 = 11 C. L. J. 172 = 14 C. W. N. 285 = 

12 Bom. L. R 244 = 5 I. C. 249= 20 M. L. J. 182. 

DefendattPs plea that pi a i tit iff had been adopted into 

another family — Plaintiff denying adoption. 

Where in a suit by the plaintiff claiming to be entitled to 
the suit property as the son and heir of his father, P, the 
defendant pleads that the plaintiff was given away in adop-. 
tion to P's brother A', the onus of proving that the adoption 
relied upon took place rests undoubtedly on the defendant. 
{Lord Atkinson.) CHANDRA KUNWAR V. NARPATSINGH. 

(1906) 341. A.27(36) = 29 A. 184(194) = 

2 M. L. T. 109=5 C. L. J. 115 = 11 C. W.N. 321 = 

9 Bom. L. R. 267 = 4 A. L. J. 102 = 17 M. L. J. 103 

Heir-at-law — Suit by — DefendauPs claim to heme 

been adopted by deceased — Onus on defendant in case of. 

Where, in a suit by the heirs-at-Iaw of a deceased Hindu, 
the defendant .set up that he had been adopted by the decea- 
sed and was, therefore, entitled to his property as such adop- 
ted son, held, that the defendant ought to adduce clear proof 
of his alleged adoption. 

The heirs-at-Iaw ought not to be disinherited except upon 
clear proof of the adoption. {Sir Barnes Peacock.) 

Mussumat Imkit Konwar V . Roop Narain Singh. 

(1879) 3 Suth. 612 (613) = 6 C. L. B- 76 =Bald. 227= 

3 I. J. 328. 
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Adoption — Onus of proof of — {Contd.) 

Widow — Adoption by—Suit by alleged adopted son 

for declaration of its validity against widciv and presump- 
tive reversioner. 

The suit was instituted by the respondent against ^^ussa- 
mat Z, a purdanashin lady, for a declaration that he was 
the validly adopted son of I's deceased husband, having 
been adopted by her with the permission or by the direction 
of the deceased, given shortly before his death, as his son. 
To the suit the appellant, the presumptive reversioner was 
made a party defendant. 

Held that the burden of proving the adoption rested upon 
the respondent (12). {Lord Atkinson.') KiSHOki T,AL 
ChunNI Lal. a908) 36 I. A. 9 = 31 A. 116(121 2) = 
5 M. L. T. 58 = 9 C. L. J. 172 - 13 C. W. N. 370 = 
11 Bom. L. R. 196 - 1 I. C. 128 -19 M. L. J. 186. 

Adoption— Presumption against— Circumstances 

giving rise to. 

Accounts of natural or adoptive father — Reference 

in. to expenditure on ceremony of adoption — Absence of. 

The question was whether the appellant had been adopted 
by A/, deceased, as liis son and heir. 

Held, that the case for the respondents, who impugned 
the adoption, was strongly ('orroborated by the absence of 
any reference to expenditure on the cerernoi'.y of adoption, 
either in the accounts of J/. or of the natural father of the 
appellant (208), 

The importance of the evidence afforrled l)y ar<'ounts has 
been recognised by this Hoard (T. L. R. 32 All. 104); — 

“ Having regard to the well-known and often proved 
habits of the Indian people with reg.ird trj the keeping of 
accounts, recording their mo>t minute ir.insacfions, the non- 
production of any book in which anytlung connected with 
the ceremony was entered, covers the plaintiff’s case with 
suspicion” (208). {ford Parm'>orf) DlWAKAR 7'. C'HAN- 
DANLAI- Rao (1916) 44 C. 201 = 18 Bom. L R 992 = 

26 C. L. J. 17 = 21 M. L. T. 6-5 L. W. 103 = 
(1917) M.W N. 60 = 21 C. W. N 314 = 
12 N. L. R. 164 = 39 I. C. 6 = 32 M. L. J. 636. 

Account books containing ciitry as to ceremony — A^on- 

produciion of. 

In a case in which the question was whether the plaintiff 
had been adopted by a deceased person, held, that the non- 
production of any book in which anything connected witli 
the ceremony of ademption was entered covered the plaintiff’s 
case with suspicion, {ford Atkinson.'^ LaL K UN WAR v, 
ChiRANJI I.AL. (1909) 37 I. A. 1 (7-8) = 

32 A. 104 (112) =7 M. L. T. 67 = 11 C. L. J. 172 = 

14 C. W. N. 285 = 12 Bom. L. R. 244 = 

5 I. C. 249 = 20 M. L. J. 182. 

— Adoption deed — Non-registration of. 

It is said also that the deed of adoption was not regis- 
tered. If it had been registered it would have been more 
clear, but it appears to be such a common thing not to regis- 
ter deeds that their lordships think that the mere circum- 
stance of the deed of adoption not being registered is no 
ground why the adoption should not be believed. KaLI- 
CHANDRA CHOWDHRY V. SHIB CHUNDRA. 

(1870) 6 B. L. R. 501 (507-8)= 16 W. R. 12 = 

2 Sar. 621- 2 Suth. 383. 

Deed of adoption or other for7nal 7vritten record of 

it at the time^Absence of. 

The question w’as whether the appellant had been adopted 
by My deceased, as his son and heir. There was no deed of 

adoption or any other formal written record of the event at 
the time. 

Their Lordships observed : Although a deed of adoption, 
or a formal written record of the fact of adoption, may 

88 


HINDU JaANL— {C ontd 

Adoption— Presumption against — Circumstances 

giving rise to— {Contd.) 

have to be carefully scrutinised if forgery is alleged, it is 
. certainly remarkal)Ie that in such a ca.se as the present no 
deed or other formal written record can be produced which 
gives any support to the claim made on behalf of tiie appel- 
lant. This Hoard in 2 Kna))p. 287 said : — 

“ Although neither written acknowledgments, nor the per- 
formance of any religious ceremonial, are essential to the 
validity of adoptions, such acknowledgments are usually 
given, and such ceremonies observed, and notices given of 
the times when adoptions are to take place, in all families of 
di.stinction, as those of zemindars or oj)ulent Hrahmins, that 
wherever these have been omitted, it behoves this Court to 
rt'gard with extreme su.spicion the proof offered in support of 
an adoption. I would say that in no ca.se should the rights 
of wives and daughters be transferred to strangers, or more 
remote relatives, unle-^s the proof of adoption, by which that 
transfer is effected, l)e proved by evidence free from all sus- 
picion of fraud, and so consistent and probable as to give no 
occasion for doubt of its truth.” (209-10), {ford Rarmoor.) 
DIWAKAK 7'. (’HANDANLAL RAO. (1916) 44 C. 201 = 
18 Bom. L R. 992 = 25 C. L J. 17=21 M. L. T. 6 = 
5 L W. 103 = (1917) M. W. N. 50 = 21 C. W. N. 314 = 

12 N. L. R. 164 = 39 I. C. 6 - 32 M. L. J. 636. 

— Aw/ by alleged adoptive father leaving J0-l6///.f of 

his estate to third parties. 

It is not likely that a person who had regularly adopted 
another, so as to make him in law his own son, and to 
deprive )um of a right to participate in the inheritance of 
his natural fatlier. would leave away from him ten-sixteenths 
of the estate (99 100.) {Sir Jatnes W. Colvile.) NlLMA- 
DHI H I)(jSS HlSHt'MRFR DO.'^S. 

(1869' 13 M. I. A. 85=12 W. R. (P. C.) 29 = 

3 B. L. R. 27 - 2 Suth. 257 2 Sar. 489. 

Eldest or only s n — in Dattaka form. 

There is a presumption that a Hindu would not break 
the law by giving in adoption an eldest or only son. or 
allowing him to be adopted otherwise than as a Dyamush- 
yayana (100-1). {Sir James W. Colvile.) Nir.MADHUB 
DOSS 7'. Hishumber Doss. (1869) 13 M. I. A, 85 = 

12 W. R. (P. C.)29 = 3 B. L. R- 27 = 

2 Suth. 267= 2 Sar. 489. 

A^otification to Gerver nment of fact of adoption — 

Absence of, in ease of a great family. 

Witli respect to the absence of any formal notification to 
tfie Government of the act of adoption, it is admitted on all 
hands not to l)e necessary. At the same time it affords so 
easy a mode of preserving unquestionable evidence of a 
most important fact that, in the case of a great family like 
this, some written communication would most probably be 
made, either on the occasion of the adoption itself, or on 
some subsequent occasion (108). {Mr. Pefnberton Leigh.) 

Rungamma V. Atchamma. (1846) 4 M. I. A.'l = 

7 W. R. (P.C.) 67 = 1 Suth. 197 = 1 Sar. 313. 

A^oti fication to Government of fact of adoption — 

Absence of. in a great family — Adr'erse presumption from — 
Circumstances difninishtng. 

The c|uestion was whether /, had been adopted by J. 
One of the two circumstances which were much against the 
adoption w'as the absence of proof of any formal notification 
to the Government, and of that degree of notoriety which 
might be expected of a fact of so such importance in such a 
family. It appeared that the adoptive father of / had him- 
self made communications to the Government with respect 
to the adoption of /, and of another boy, and that he 
endeavoured to have their titles recognised. 

HeUf that the absence of any such . communications in 
the case of L was important, but that there were circum- 
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Adoption — Presumption against— Circumstances 

giving rise \.Q~{Cojiid.) 

stances in f?viilence by which the weight of the objection was 
very considerably diminished (108). 

At the time of the alleged adoi)tion (,f A, J was at law 
with the Collector of the District, who refvised to deliver'up 
posses.'ion of some portions of the properly of the adoptive 
father of /, claimed by J. It is not, perhaps, very un- 
natural to suppose that, und-er such circumstances, J would 
not willingly have any communications with the Collector 
not absolutely necessary. But there were other disputes at 
this time between J and the Covernment authorities. 
one of the wives of /, or her brother on her behalf, had 
complained to the Civil Magistrate of the conduct of J 
towards her and he had been fined There were also other 
differences subsisting between them. That at a subsequent 
time there was some written commuiiication to the Collector 
of Masulipatam, in which district a portion of the estate of 
,/ was situated, there is much reason to believe (108-9). 
{Mr. Pemberton Leigh.) UUNGAMMA 7' ATCHAMMA. 

(1848) 4 M. I. A. 1 = 7 W. R. (P. C.) 57 = 

1 Suth. 197 = 1 Sar. 331. 

Ora! erideaee—Ca.^e depending npon — Denial of 

ad option by alleged idoptire father — Suit for declaration of 
its validity 7iot commenced till after his death. 

The only question in the appeal was whether the late M 
adopted the appellant as his son, and heir to the Hetta 
Zemindari. on the lOth November, 1898. 

The appellant was born on the 26rh October, 1898, and 
was the second son of Indrajit M was a relation on the 
agnatic side. At the time of the alleged adoption /)/ had 
two young wives. There was no reason why he might not 
have issue by them ; two children were in fact born to him 
at a later date. Both Indrajit and M were Zemindars of 
considerable position. 

There was no deed of adoption and the case for the ap- 
pellant depended almost entirely on oral testimony. The 
District Judge found in favour of the appellant. His judg- 
ment was reversed by the Judicial Commissioner. 

The evidence showed that M had from the outset consis- 
tently denied that he had adopted the appellant Still, 
though it was open to Indrajit to commence a suit claiming 
to have the adoption of the appellant declared valid, no such 
suit was commenced until 2\ months after J/V death. There 
was no reference to e.xpenditure on the ceremony of adop- 
tion, either in the accounts of Indrajit or M. Theie was no 
deed of adoption or any other formal written record of the 
event at the time. No feast was proved to have taken place 
on the occasion of the adoption ; the ceremonies, said to 
have been performed, were of the briefest possible descrip- 
tion ; no form or notifi ation, was made to the authorities ; 
the child’s name was not changed, and he was never taken 
to live with his new fandly, or recognised by them in any 
way. 

Held., aflirming the Court below, that all the surrounding 
circumstances and conditions made it highly improbable that 
did adopt the appellant at the alleged date, and that, 
having regard to those conditions and circumstances, the 
oral evidence was quite insufficient to support the case of the 
appellant (210). {Lord Farmoor.) DiWAKAR CHAN- 
DANLAL RaO. (1916) 44 C. 201 = 18 Bom. L. B. 992 = 

25 C. L. J. 17 = 21 M. L. T. 6 = 5 L. W. 103 = 
(1917) M.W N. 60=21C. W. N 314 = 
12 N. L. B. 164 = 39 I. C. 6= 32 M. L. J. 636. 

Reasonable hopes of he get t ngiisne — Person havitig — 

Presumption against adoption by — Force cf^ in case of proof 
satisfactory of adoption. 

In a case in which the question was whether the fact of 

the defendant’s adoption had been established, and it ap- 


HINDU LAW-(Cr;/r/.A) 

Adoption— Presumption against- Circumstances 
giving rise to— (CW//.) 

peared that the defendant had adduced satisfactory oral and 
documentary evidence to establish that fact, >5^/^ that as 
against a case so proved, the prima facie improbability^ of 
the adoption having been made by reason of the fact that 
at the date thereof the deceased might reasonably have 
hoped to beget issue could not weigh very heavily (49). 
{Sir James W. Colvile.) SrimaTI Uma DevI v, GOKOOLA- 
NUND D.aS. (1878) 6 LA. 40 = 3 C. 587 (596-7) = 

2C L. E. 51 = 3 Suth. 499 = 3 Sar. 786. 

Witnesses material—Omission to examine or to ac- 

count for non-examination of. 

To get over the improbability of so young a man adopt- 
ing a son, we are told a story of his having his nativity cast 
by a Brahmin from the north, who assured him that no 
male child of his would live. One should have expected 
that that Brahmin should hav^e been produced as a witness, 
or some reason given by evidence for not having him before 
the Court. {Lord Wynford.) SUTROOGUN SUTPUTTY 

Sabitra Dye. (1835) 6 W. B. (P. C.) 109 = 

1 Suth. 36 (37) = 2 Knapp. 287. 

Written achnozvledgments—AW/ecs to ruling pinner, 

to neighbours aud to public generally— -Absence of. 

Although, according to the Hindu Law, neither written 
acknowledgments, nor the performance of any religious 
ceremonies, are essential to the validity of adoption, such 
acknowledgments are usually given, such cere.monies observ- 
ed, and notices given of the time when adoptions are to 
take place, in all families of distinction, such as those of 
zemindars or opulent Brahmins. It is usual, when persons 
in the situation of life of the deceased adopt sons, to 
acknowledge such adoptions in writing, to give notice to the 
ruling power, and to invite the neighbouring Zemindars and 
others to be present at such adoptions. Wherever the above 
formalities have been omitted, it behoves the Court to 
regard with extreme suspicion the proof offered in support of 
an adoption. In no case, the lights of wives and daughters 
should be transferred to strangers or to more remote rela- 
tions. unless the act of adoption, by which this transfer is 
effected, be proved by evidence free from all suspicion of 
fraud, aiul so consistent and probable as to give no occasion 
for doubt of its truth. {Lord Wynford.) SUTROOGUN 

SUTPU'ITY 7c Sabitra Dve. (1835) 5 W.B. (P.O.) 109 = 

1 Suth. 36 (37 38)= 2 Knapp 287. 

\oung man having bof ne issue — Disinheritance of 
daughter by adoption. 

The question was whether the appellant had been adopted 
by D. D was, according to one account, 22, and according 
to another, 3t) years old, when he was alleged to have adopt- 
ed the appellant ; D's wife was 18. She had given pro- 
mise of having children, for she had borne a daughter and 
another child that had died. 

Held, that the above-mentioned circumstances rendered 
the alleged adoption strikingly improbalde. 

Superstition was not likely to frighten a person so circum- 
stanced into the doing an act by which his daughter would 
be disinherited, and the inheritance of any son or sons (hat 
he might have be divided with a stranger. {Lord Wynford-) 
SUTROOGUN SUTPUn Y v. SABITRA DYE. 

(1836) 5 W. B. (P. 0.) 109 = 1 Suth. 36 (37) = 

2 Knapp. 287, 

Adoption— Presumption in favour of— Circum- 
stances giving rise to. 

Diseased person without hope of issue by wife with 

whom he lived — Inimical relations between him and his 
other wife and between him and those who would take hi$ 
property in default of adoption. 
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Adoptioi\— Presumption in favour of— Ciicuni 
stances giving rise 

The question was whether L had been adopted by J. 

In the year 1819 when the adoption was alleged to have 

been made the situation of / was as follows He had 
married two wives, but had never had any issue by either of 
them. He was stated by some of the witnesses to have been 
from bodily infirmity very unlikely to have issue. That was 
so far confirmed by undisputed facts, that he lived for six 
years afterwards with K, one of his wives, and never had 
any issue. He might therefore reasonably presume, 01 per- 
haps knew, that he should have no natural-born son. or at 
all events no such son by R, With A. his other wife, he 
had quarrelled in April 1819 ; and previously to the alleged 
adoption, she had quitted his house, to which she never re- 
turned till after his death. 

Held that, under those circumstances it could not but be 
held probable that he should choose to adopt a son (104). 

Held further, that that probability was much confirmed 
when regard was had to the relation in which he stood to- 
wards them, who, if he left no issue, natural or adopted, 
would succeed to his joint possession, for either A, vitii 
whom he had quarrelled, would take alone or jointly with 
A^ or Ramanadha, another adopted son of his adoptive 
father, with whom he was at law, and whose character of a 
brother he denied, would succeed (104). 

Nothing is more natural tiian that / should desire to dis- 
appoint these parties (104-5). {Mr. Pemberton Lei^h.^ 
Rungamma 2/ Atchama. 1846) 4 M. I. a. 1“ 

7 W. K (V. C.) 57 1 Suth. 197-1 Sar. 313. 


Dyin^ mtin — Al/eyed adoption by — AeQuiescenee by 

his ividoui in — Presumption trim — Effect of, ni case of 
clear proof of incapacity of deceased to perform act. 

In a case in which the validity of an adoption was disput 
ed both on the ground that it never took place, and on the 
ground that the alleged adoptive father was on the date of 
the alleged adoption utterly incompetent to perform the act 
imputed to him, it was strongly urged against the widow of 
the deceased (one of the defendants chiefly contesting the 
adoption) in supixirt of the validity of the adoption, that 
ihe widow was a consenting party to it, performing her part 
in the ceremony, and afterwards showing by unequivocal 
acts her entire acquiescence in what had taken place. Those 
acts were allowing the boy to perform the funeral rites as an 
adopted son, and the day after the adoption putting lier 
mark to an arzee addressed to the collector, slating the adop- 
tion and the performance of the funeral rites by the adopted 
son. and praying for the transfer into his name of her late 
husband’s property. 

Held that, assuming the acts to be satisfactorily establish- 
ed, all that would not sustain the validity of the adoption, 
unless it clearly appeared that the act itself was performed 
under such circumstances as would render it perfectly legal 

(433). 

The concurrence of the widow’, and the various acts of 
acquiescence attributed to her, would be important if they 
were brought to bear upon a question which depended upon 
the preponderance of evidence ; but if the facts are once 
^ascertained, presumptions arising from conduct cannot esta 
blish aright which the facts themselves disprove (433). 
{Lord Chelmsford f) TayaMMAL v. SeSHACHEIJ.A Nai- 
CKER. (1866) 10 M. I. A. 429 = 2 Sar. 139. 


Gift and acceptairce of by — Deeds of — Execution 

and registration of. See HINDU DAW — ADOPTION — 

Ceremonies — Gift and acceptance— Deeds of. 

(1880) 7 I. A. 250 (264-6) - 6 C. 381 ( 387-8). 

— iMpse of time — Question raised after long — Recogni- 
tion of status of adopted son by all members of family. 


HINDU LAW-rO///.; 

Adoption — Presumption in favour of — Circum- 
stances giving rise to— (CrwA/.) 

The case of a Hindu claiming by adoption is perhaps as 
strong as any case of the kind that can be put ; because 
when, under a document which is supposed and admitted by 
the whole family to be genuine, he is adopted, he lo.ses the 
rights—he may lose them altogether— which he would have 
in his own family; and it would be most unjust after long 
lapse of time to deprive him of the status wlilch he has 
acquired in the family into wliich he has been introduced, 
except upon the strongest proof of the alleged defect in his 
title (77). {Sir James IV. Colvile.) RAJENDRO NATH 
HOI.DAR lOGENDRtJ NATH HANEKJEE. 

(1871) 14 M. I. A. 67 - 15 W E. VP. C.) 41 = 
7 B. L. B. 216 = 2 Suth. 422 = 2 Sar. €66. 

Lapse of time — Recognition of adoption. 

The parties belonged to the sect of Gharbari Gosavis. One 
Z, a member of that sect, had two sons, R and /. J died in 
the lifetime of Z, leaving no son. The plaintiff asserted that 
after /V death his \Yiclow— with the concurrence of Z, 
adopted V , the plaintiff’s father, as a son to J. That adop- 
tion was disputed by the appellants, and the question in the 
case was as to the factum and validity of the said adoption. 

The suit in which the question arose was instituted in 
August, 1910. The alleged adoption was in about 1864. Z 
died in 1869 or 1870; A' died in 1885; .S’, his widow, sur- 
vived him for 20 years, dying in 1904. 

The plainiift’s witnesses deposed to ilie fart that V was 

shaved, that he was adopted by being piaie l in the lap of 

the widow of /, and that the ceremony of Bija Horn was 

afterwards performed. Witnesses for the defendants, while 

admitting the cc'remony of shaving, denied that there had 

been the further ceremony of Bija Horn, and said that the 

widow of J was not living and could not therefore have 

taken part in the ceiemony of adoption. It was. however, 

agreed that from the date of the ceremony of shaving, V 

lived in his new' family and bore a name showing that he 

belonged to it and had nothing to do with his former family. 

It was also oioved that before the date of P's initiation. A’ 

% 

had separated in estate frotn his father Z. 

Held, aftirming the courts below, that the proper presump- 
tion was that V , who had been styled on occasions both by 
R and by S as the son of /, and who had lived as if he w'ere 
such a son all his life must be deemed to have been validly 
ad( pted (360). {Lord Phillimore.) HaRIGIR KISANGIR 

Gosavi V. Eharathi Vishnu Bharathi Gosavi. 

(1925) 22 L. W. 355 = (1925) M. W. N.414 = 

21 N. L R. 127 - 88 I.C, 343 = A. I. B. 1926 P. C. 127. 

Old man udihont hope of issue natural-born -Prior 

adoption by — Alleged adoption soon after death of that 
adopted boy. 

The question w'as whether appellant had been adopted by 
his deceased uncle, G. 

At the time of the alleged adoption, it was clear, that G 
was advanced in years, about 67 years old, that he had two 
wives to whom he had long been married, by neither of 
whom he had ever had issue, and both of W'hom were of 
.^uch an age, as to make it in the highest degree improbable 
that he should ever have by them a son of his body. He 

seemed long before the period to have despaired of having 
such issue, for eighteen years before he had adopted a boy> 
who, however, died without i>sue, shortly before the alleged 
adoption of the appellant. It was also clear from the evi- 
dence produced on both sides that 6’ shared the ayerage 
Hindu’s anxiety to leave a son who would save him from 
“Pul”, and that it was out of this anxiety that he had 
adopted a boy eighteen years before. 

Held, that under the circumstances the prob;.bility in 
favour of an adoption of some child was very strong (425-6). 
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Adoption— Presumption in favour of— Circum 

stances giving rise to~{Cofitd.) 

{Mr, Pemberton Leigh.) HurADHUN MOOKERJEA v. 
MUTHORANATH MOOKERJEA, (1849) 4 M. I. A. 414 = 

7 W. R. (p. C.) 71 = 1 Suth. 213 = 1 Sar. 375, 

- Possessiofi long by alleged adopted son as such — 
Factum of adoption admitted. 

\\ here the question was whether the adoption of the 
plaintiff, the factum of which was undisputed, was valid in 
point of law, or not, held that, on proof by the plaintiff of 
undisputed possession for a long space of time in his charac- 
ter of adopted son, every presumption of fact should be 
made in favour of the validity of the act by virtue of which 
it took place, and the onus of proving those circumstances 
whicli rendered it invalid in point of law, if the nature of 
the case required such proof, ought to lie on the other side. 
{Mr. Justice Parke.) Rajah HainUM ChULL SiNGH 
r-. Koomer Gunsheam Sing. (1834) 5 W. R. 69 = 

1 Sixth. 4 (6) = 2 Knapp. 203 = 1 Sar. 37. 

Religions duty of Hindu to adopt. 

Much has been said of the old presumption which arises 
from the religious duty which is upon every childless Hindu 
to adopt a son. Their T.ordships do not deny the force of 
that presumption, Imt they cannot shut their eyes to the 
fact that childless Hindus die daily without having fulfilled 
this obligation, or made provision for its fulfilment after 
their death (100). (^;> James IV. Colvile.) NiLMADHUB 

DOSS V. BlSHUMBER DOSS. (1869) 13 M I. A. 85 = 
12 W. R. (P. c.) 29 = 3 B. L. R. 27-2 Suth. 257 = 

2 Sar. 489. 

Adoption— Proof of. 

The question was whether Z had been adopted by /■ 

Their Lordships, reversing the courts l^elow, affirmed the 
fact of adoption, observing as follows : — “ Upon this state 
of the evidence, the probability of the adoption, certainly ol 
a child being brought up in the family, and introduced to 
the European authorities, with the same state and oomp as 
if he were an adopted son, with documents and witnesses in 
great numbers confirming the account, which documents and 
witnesses are open to no other suspicion than attaches to all 
Hindu evidence, we should have no hesitation in affirming 
the fact of adoption.” (110-1). {Mr. Pembertpu Leigh.) 
RUNGAMMA7C ATCHAMA. (1846) 4 M. I. A. 1 = 

7 W. R. (P. C.) 57 = 1 Suth. 197 = 1 Sar. 313. 

Held., affirming the High Court, which had reversed 

the court below, that the fact of the defendant’s adoption had 
been e.stablished (49). {Sir James W. Colvile.) SrimaTI 
Uma Devi z;. Gokoolanund Das. (1878) 5 1. A. 40 = 

3C. 587 (696-7) = 2 C L. R. 61 = 3 Suth 499 = 

3 Sar 786. 

Held, affirming the High Court, that the plaintiff had 
proved that he had been adopted by the decea.sed, the 
succession to whose estate was in question (56). {Sir Mon- 
tague Smith.) SREEMUTY NITTOKISSOREE DOSSEE v. 

JOGENDRO Nath Mullick. (1878) 6 I. A. 65 = 

3 Sar. 792 = Bald. 169= 3 Suth. 506. 

affirming the High Court which had reversed 

the finding of the court below, that the fact of the defend- 
ant’s adoption had been satisfactorily proved (35). {Sir 
James VV, Colvile.) INDROMONI ChOWDHRANI v. 

Behari Lal Mullick. (1879) 7 I. A. 24 = 

5 C 770(773J = 6 C. L R. 183 = 3 Suth. 719 = 

4 Sar. 120. 

Held, concurring in the findings of the courts below, 

that the plaintiff had failed to prove the formal adoption of 
himself set up by him (253). {Sir James IV. Colvile.) 


HINDU LAW-(c:(7W.) 

Adoption— Proof ot—{Ccnitd.) 

Maha Shoya Soshinath Ghose z/. Srimati Krishna 
SOONDARI DaSI. (1880) 7 I. A. 260 = 6 0.381(386) = 

7 C. L. R. 313 = 3 Suth. 812=4 Sar. 191. 

The only question for decision was whether the res- 
pondent was adopted by one Bijai Singh. 

Held, on the oral evidence which was nof only consistent 
with but received confirmation from the probabilities of the 
case and the conduct of the parties, including those who 
impugned the adoption, that the High Court rightly held 
the adoption proved. (Lord FitzGerald.) ZaLIM Singh 
V. Bal Kishan. (1887) Bald. 499. 

In a suit brought by the respondent against a pur- 
danashin lady and the presumptive reversionary heir to the 
estate of her deceased husband, the question was whether 
the respondent was adopted by the lady with the permission 

or by the direction of her deceased husband, given shortly 

befoiehis death, as his son. 

Held, reversing the High Court, that the respondent had 
failed to prove that he was adopted by the lady as alleged 
by him. 

Having regard to all these facts — the contradictions be- 
tween the principal witnesses examined on the respective 
sides on almost every important point ; the improbabilities 
of the respondent’s story ; its inconsistency with the conduct 
and action of the principal parties concerned, as well as with 
the mode in which the business of the lady’s firm was con- 
ducted and carried on ; the suppression of documents ; the 
non-appearance of the respondent as a witness at the trial 
to explain if he could, the many circumstances which called 
for explanation from him ; and, above and beyond all, the 
non-production of any account of the expenditure at the 
ceremony of adoption— their Lordships think that the most 
rational and just conclusion is this, that the respondent has 
failed to discharge the burden of proof of the adoption 
which undoubtedly lay unon him, that is, that his case is not 
proven. {Lord Atkinson!) KISHORE Lal v, ChuNNI LaL. 

(1908) 36 I. A. 9 (26-7) = 31 A. 116 (135) = 

6 M. L. T. 58 = 9 C. L. J. 172=13 C. W. N. 370 = 

11 Bom. L. R. 196 = 1 I. 0. 128 = 19 M. L. J. 186. 

The question was whether JV was the adopted son of 

S. The first Court thought the adoption proved. The ap- 
pellate Court took a different view. 

The adoption, if it took place, was about SO years before 
suit, so that direct evidence of much value could hardly be 
looked for. Before the death of S. W was described as his 
adopted son. On the death of S. W succeeded to the estate 
of S without controversy, which he could only have done as 
adopted son, and enjoyed it and disposed of it as his own 
without controversy down to his death about nine years 
after. Almost every document, both during the life of PV 
and since his death, was framed entirely upon the basis of 
the adoption. 

Held, that the adoption was established. (Sir Arthur 
Wilson.) RUP NARAIN v. GOPAI. DeVI. 

(1909) 36 I. A. 103 (110) = 36 C. 780 (796) = 

10 C. L. J. 68 = 13 O. W. N. 920 = 6 M. I,. T- 423 = 

11 Bom. L.E. 833 = 6 A. L. J. 567 = 3 I. 0. 382 = 

93 P. E. 1909= 146 P. W. R. 1909 = 

68 P. L.E. 1910=19 M. L. J. 648. 

In a ca.se in which the que.stion before their I>ord- 

ships was a question of fact, namely, whether the defendant 
in the suit was the adopted son of the deceased owner of the 
suit property, the District Judge found against the defend- 
ant. But the Court of the Judicial Commissioner, on 
appeal, reversed his decree and found the adoption proved. 

Held, on the evidence, that the judgment of the Court 
below was substantially correct. Judgment of the Court 
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Adoption— Proof of— {Cofi/t/,) 

below was, therefore, affirmed. {Lori/ S/iazo.) JUDAWAN 
PRASAD V. SHATRUHAN PRASAD. 

(1924) 26 Bom. L. B. 668 = A.I.R. 1924 P. C. 208 = 

46 M. L. J. 625. 

It is very strong confirmation of the truth of the 

adoption that, with one exception, all the witnesses who 
were called against the adoption, and professed to say there 
was no adoption, admit that the alleged adopted son was, 
some years before the death of the alleged adoptive father, 
brought to his house, and there lived with him, and was 
brought up in fact as his son, with a view to adoption. 
Now, no doubt, that does not of itself make an adopted son, 
or make him the heir, but when you find a larger body of 
witnesses who appear to have had quite as much or bitter 
knowledge of the facts, come and say that the ceremonies of 
adoption were actually performed, and that they were pre- 
sent at them, then the fact that these witnesses who deny 
the adoption are obliged to admit that the boy was being 
brought up in the house during the adoptive father’s life- 
time, very strongly confirms their evidence (507). 

It is important also to consider on which side the pos>es- 
sion went, because if the adoption was recognised soon or 
immediately after the adoptive father’s death, and between 
his death and the death of the adopted son, the adopted son 
was the party in possession, and not the alleged heir, that is 
very much in favour of the adoption (508). Kai.ICHAN- 
DRA CHOWDHRY V . SHIB CHUNDRA. 

(1870)6 B.L B. 601 = 16 W.R. 12 = 

2 Sar. 621=2 Suth. 383. 

Concurrent findings as to — Privy Council’s interfer- 
ence with. See Privy Council— Practice— Question 
OF FACT— Concurrent findings— interference 
WITH— Cases under — Hindu Law — Adoption. 

Adoption— Religious feeling of Hindus as to. 

See Hindu Law— adoption— anxiety of, etc. 

Adoption — Religious theory as to. 

Hindu Law— Adoption of— Institution 

OF. 

Adoption — Efetrospective operation of. 

See Hindu Law— Adoption — Adopted son (1) 

Adoptive father— Will by, and (2) Position and 

RIGHTS of. 

Adoption— Revocation of. 

- Power of. 

Once a person makes an adoption, he has no power sub- 
sequently to revoke the adoption (205). {Lord Parmoor.') 
DewaKAR V. ChanDANLAL RAO. (1916) 44 C. 201 = 
18 Bom. L. R. 992 = 26 C.L. J. 17 = 21 M. L. T.6 = 
6L. W. 103 = (1917)M. W. N. 60 = 21 C. W. N.314 = 
12N. L. R. 164 = 39 I. C. 6=32 M. I*. J. 636. 

Adoption— Second adoption — Validity of. 

Admission by first adopted son of— Effect — Assump- 
tion by him of validity of his own adoption. 

Where A makes a statement asserting that he was validly 
adopted to a deceased person and admitting that B, who 
w^ subsequently adopted to the deceased by his second 
widow, was also an adopted son of the deceased, held that 
B could not rely upon the statement as constituting an 
estoppel in favour of the validity of his adoption (133-4). 

If A was validly adopted it follows that B wus invalidly 
adopted. Therefore no reliance can be placed upon the 
statement in support of the plea of estoppel (134). {Sir 
Robert P. Collier:) GOPEE LALL v. MUSSAMUT Sree 

Chundraolee Buhoojee, (1872) Sup. I. A. 131 = 

11 B. L. B. 391 = 19 W. B. 12=3 Sar. 217 = 

2 Suth. 762. 


HINDU LAW— (C^«/^.) 

Adoption— Second adoption— Validity of— {Conid.) 

f irst adopted son alive. 

The first question is as to the validity of a second adop- 
tion of the first adopted son still existing, and remaining in 
possession of his character of a son. The second adoption 
is in such a case invalid (102). {Mr. Pejyibertoi Leigh.) 

Rungamma V. Atcha.mma. (1846) 4 M. I. A. 1 = 

7 W. B. (,P. C.) 57 = 1 Suth. 197 = 1 Sar. 313 

According to the Hindu Law of arloption and succes- 
sion a valid second adoption cannot be made when a son 
under a previous adoption is alivt^. {Lord Shand.) 
MOHESH NARAIN MOONSHI r. TarUCK NV'I'H Moitra. 

(1892) 20 I. A. 30(33; - 20 C. 487 (493) = 6 Sar. 261. 

Adoption— Setting aside of. 

.S'a'(I) Hindu Law— Reversioner and (2) 

Specific Relief Act, S. 42— Cases under— Hindu 
I.AW — Adoption. 


Adoption - Sumultaneous adoption. 

P^alidity of. 

Under the Hindu law, a simultaneous adoption is invalid 
(126) {I.ord Ilobhouse.) SURENDR AKESHAV ROY v 
DOORGASUNi-ARI DaSSEE. (1892) 19 I. A. 108 = 

19 C. 513 (530) = 6 Sar. 150. 


Adoption— Spiritual benefit from— Exhaustion of. 


Age to which son ought to live for. 

In this case the son of the deceased had lived to an age 
which enabled Iiim to perform and it is to be presumed that 
he had performed all the religious service- which a son 
could perform to a father (310). {Lord K'nigsdonm.) 
MUSSU.MA'I' HhOOBUN MOVEE DEBIA 7'. R wrKiSHOKE 

Achakj Chgwdhky. (1865) 10 M. I. a 279 = 

3 W. R. (P. C.) 15 -1 Snth. 574 = 2 Sar 111 


Age of suffictent nhUiirit\ 


iitopteil son 


and performing religious ceremonies — Exhaustion by. 

Their Lordships quoted with approval the following 
passage in the judgment of Mitter, J. in 22 W.K. 12 1 : An 
adopted son attaining an age of sufficient maturity and 
by performing the religious ceremonies enjoined by the 
shasters cannot exhaust the whole of the spiritual benefit 
which a son is capable of conferring on the soul of his 
deceased father ; because these services are enjoined to be 
repeated atceitain stated intervals, and the performance ol 
them on each successive occasion secures fresh spiritual 
benefit to the soul of the deceased. {Sir Andrew ScobU: 

Kameepalli Survanarayana V . Pucha Venkata 
Ramanna. (1906) 33 I. A. 145(154-5) = 

29 M. 382 (389) = 10 C. W. N. 921 = 4 C. L. J 171 = 
1 M. L. T. 260 = 8 Bom. L. R. 700 = 3 A. L. J. 702 = 

16 M. L. J. 276. 


-Eipse of se7-’eral successive heirs if amounts tc. 

After the lapse of several successive heirs, all the spiritual 
services of a son would, according to the largest construc- 
tion of them, be satisfied. {J^ord Kingsdenun^ MUSSUMaT 

Bhoobun Moyee Debia V . Ram Kishore Acharj 
CHOWDHURV. (1865) 10 M. I. A. 279 (310) = 

3 W. R. (P.C.) 15 = 1 Suth. 574 = 2 Sar. Ill, 


Son natural-born or adopted — Ceremonial compet- 
ence — Age of — Attainment of — What amounts to— Effect. 

See Hindu Law — Son — Ceremonial Competence 

(1903) 30 1. A. 234 = 27 B. 492. 


Son natural-born or adopted — Legal capacity to 

continue the line — What amounts to — Effect of. See 

Hindu Law— adoption — adopted son— Legal 
Capacity, etc. (1918) 46 I. A. 156 (l6i-2)= 

41 M. 866 (869-60), 
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HINDU LAW— ((•.'///,/.) 

Adoption— Spiritual or temporal institution. 

,Va’ Hindu i.aw— Adoption— Institution of. 

Adoption — Status of. 

sv, Hindu Law— Adoption— Adopted son— 

Sj’atus. 

Adoption— Sudr as. 

-Sys/t'/// of adoption amon^ — Borrowed from tivice- 

born I lasses. 

The sy.steni of adoption Fcenis to have been liorrowed by 
the sudras from the Uvice-born classes ; whom in practice, 
as appears by several of the cases, they imitate as much as 
they can ; adopting those purely ceremonial and religious 
services which it is now decided arc not essential for them 
in addition to the giving and taking in adoption (256). {Sir 
James JV. Colvile.) MaHASHON A ^HOSINATH GhO.SE v. 

Srimati Krishna soondari Dasi. 

(1880) 7 I. A. 250 - 6 C. 381 (389) - 7 C. L. R. 313- 

4 Sar. 191-3 Suth 812. 

Adoption— Validity of. 

Deceased— Adoption by — Ceremonies ok, direc- 
ted BY HIS wilt to be PEKEOKMED BY HIS WIDOWS — 
FA1LIM<E of widows to perform CEREMONIES- 

Validity of adoption. 

Effect on — Adoption of different boy by them-- 

Validity of. See HINDU Law — ADOPTION— DECEASED 

—Adoption by. (1876) 3 I. A. 253 (258). 

Decision as to. 

fiffeet of^in subset/ nent suit — Court disposing of 

first suit not eompetent to try subsequent suit. 

It would not be proper that the decision of a munsif upon 
(for instance) the validity of a will or of an adoption in a 
suit for a small portion of the property affected by it should 
be conclusive in a suit before a District Judge or in the 
High Court for property of a large amount, the title to 
which might depend upon the will or the adoption (203). 
{Sir Richard Coitch J MiSIR RaGHOBARDIAL Rajah 

Shf.o Baksh Singh. (1882) 9 I. A. 197-^ 

9 C. 439 (444) = 12 C. L. R. 520 4 Sar. 395 - 

R. & J’s No 70. 

Reversioner intervening in suit — Effect on. Sec C. P. 

Code of 1908. S. 11 — Casks under— Intfkvenor 
IN suit. (1876) 2 I. A. 283 (285)= I. C. 144. 

IVidino and adopted son — RerersioneCs suit a//ainst 

— Decision in — Effect of, as hetiocen ivideao and adopted 
son inter se. 

The suit was instituted by the respondents, the collateral 
heirs of L, to set aside the adoption in the Dattaka form of 
By her brother’s son, as invalid, because no permission to 
♦ adopt w’as given to the widow by her late husband, Z. The 
defendant, the widow', asserted her husband’s permis.'-ion to 
the adoption, and that the adoption was valid. 

Both the Courts below decided in favour of the respon- 
dents. The decree of the Suli-Judge was as follows : — 
“That this case be decreed with costs ; that the defendant’s 
taking B as a dattakaputter and executing a deed of 
kurta pntri be set aside and considered null and void ; and 
that the defendant, as an heir and widow of Z deceased, do 
continue to hold possession and occupation of the proper- 
ties of the deceased during her lifetime.” 

Their I.ordships, while affirming the decrees l.)eIow, 
observed that the decree could only be binding as b'ctween 
the plaintiffs and the defendants in the suit, and that it 
could not affect the interests of the defendants as between 
themselves, and that it could not affe(;t the right of B as 
against the mother, the defendant, or the right of the heir 
of the mother as regards the peculiar property of the nicther. 
The decree, their Lordships observed, should be read as if 
the words “ as against the reversionary heirs of the hus- 


HINDU ^EJ^-^{ContdJ 

Adoption— Validity of— 

Decision as to— (C ontd.) 

band” had been inserted after the word “void.” (Sir 
Barnes Peacock.) MuSSAMUT AdiT KOER v. GuNGA 
Pershad Singh. (1879) 3 Suth. 600 = 

Bald. 207=31. J. 290. 

— IVidmv and adopted son — Suit between—Decision in 

— Effect of, against loidow's heirs. 

S brought a suit to recover possession of an Oudh taluqa 
from the widow of B, the last qiale owner of the taluqa, 
alleging, inter alia, that he had been adopted by the widow 
as the son of B with his express permission. The widow' 
denied that her husband had ever given her permission to 
adopt, and also that she had ever adopted S within the 
meaning of the Hindu law. The suit was dismissed, the 
Court holding that .V had not been adopted as the son of B 
and that />’ had not authorised any adoption by his widow'. 

In a suit brought after the death of A’j widow by a 
person claiming to be her heir and to be entitled to the 
taluqa, of which the widow was taluqdar in her own right, 
as against S, S again set up the adoption. Held that, in 
view' of the language of S. 13 of C. P. Code of 1882, which 
deals with issues as well as suits, the finding in the prior 
suit on the issue as to adoption must be treated as w 
judicata. {Lord iMacnaghten.) ThaKUR TrujhUWAN 

Bahadur Singh v. Raja Rameshar Bakhsh Singh. 

(1906)33 I. A. 156 (164) = 28 A. 727(740) = 
10 C. W. N. 1065 = 8 Bom. L. R. 722 = 3 A. L. J. 696 = 

4 C. L. J. 406 = 1 M. L. T. 265 = 9 0. C. 377 = 

16 M. I,. J. 440. 

Deed— Adoption nv mere. 

Sudras- Twice-born classes. Sec HINDU Lavv 

Adoption— Ceremonies of— Giving and taking- 
mode OF. (1880) 7 I. A. 250 (256 6) = 6 C. 381 (388 9) 

ISSUE AS to— Scope of. 

Shasters - Adoption if according to— Issue as to 

Consent of particular person—hivalidiiy of adoption for 
■lOant of— Plea of, if included. 

The issue “ whether tJie defendant had been, according 
to the Shastras, adopted by the widow of the last male 
owner ” raises only the question, whether all the ceremonies, 
and whatever other requisites the Hindu law has made 
essential to an adoption, had been complied w'ith. It does 
not cover the contention that the adoption, w'hich was made 
by the widow in pursuance of an authority conferred upon 
her by her husband’s will, was invalid because it was not 
made with the consent of the testator’s mother as required 
by the ivill (70-1). {Sir James Colvile.) RaJENDRO 

Nath Holder v. Jogendro Nath Banerjee. 

(1871) 14 M. I. A. 67 = 15 W. R. (P.C.) 41 = 

7 B. L. R. 216=2 Suth. 422 = 2 Sar. 666. 

Presumption of, whero factum admitted. See 

Hindu Law— Adoflion — Presumption in favour 
OF. (1834)6 W.R. 69. 

Simultaneous adoption. Sec Hindu Law — ADOP- 
TION— SIMULTANEOUS adoption. 

Right to dispute — Estoppel. See HINDU LAW — 

Anopi'ioN — A dopted son — Status of. 

— --Second adoption. Sec HINDU Law — ADOFI'ION — 

Second adoffion. 

Adoption— Widow— Adoption by. 

Adopted son under. 

Ante-Adoption agreement between widow 

AND natural father. 

Assent of sapindas— adofj ion with, 
authority to adoff. 

liOMBAY PRESIDENCY AND GUZERAT— WIDOW IN 
WHOM PROPERTY OF HUSBAND NOT VESTED AS 
HIS HEIR— ADOPI’ION BY. 
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HINDU LAW— 

Adoption - Widow— Adoption by— {Comd.') 

Custom prohibiting. 

Declaration ok validity of — Suit by widow 
FOR— Maintainability. 

Divesting of estate by. 

Effect of. 

Essence of. 

Estate divested by. 

Evidence as to. 

Husband— Adoption by— Ceremonies of-Direc- 

TION TO widow to PERKOKM — NON-COxMPIA- 

ance WITH— Validity of adoption— p:ffect on. 
Husband— Adofuon not to, but to widow 
alone. 

Meaning ordinary of, in Hindu i,aw. 

Nanda Pandita’s extension to, of rule of 

LEGAL MARRIAGE BEING POSSIBLE BETWEEN 
adopter and mother of ADOPl'EE. 

Power of. 

Retrospective operation of. 

Seiting aside of. 

Validity of. 

Adopied son under 

Alienation of property to which, entitled as such — 

Restraint on — Covenant with widow imposing — Validity. 
AVc' UNDER THIS SUH HEAD — COVKN.AN'r WITH 
WIDOW. (1879) 6 I. A. 196 (210) -2 M. 91 (103). 

Alienation p/ ior in adoption by niana^er of estate 

for adoptive mother — Suit to recover property subject of 
— Limitation — Starting point. 

K was the original owner of certain properties. Shortly 
after his death his widow //, under a power given to her by 
A', adopted G, who was in possesdon of the estate until Ids 
death in February, 1834. G also died childless, and his 
widow’ B succeeded him as his heiress. 

By an anumati palra e.xccuted by G shortly before his 
death, he empowered his widow’ with the consent of his 
mother, //, to adopt a son. That do:ument contained 
expressions of confidence in //, in w hose name the proper- 
ties were registered, and directed that her namfe should 
continue to stand registered and she should have control as 
long as she lived. In 1846, B, under the power given to 
her by her late husband, adopted L. w ho thereupon became 
the heir and successor in title of his adoptive father G 
//died in 18-18. 

On 8ih August, 1837, // purported to grant to the pre- 
decessor in interest of the respondents certain mouzahs, 
appertaining to the estate of C on a permanent putni tenure. 

L attained his majority in or about 1856, In 1880 L 
died, and was succeeded in title by his adopted son and 
heir, the appellant. 

In a suit brought by the appellant on September 13. 1897, 

to ieco\er from the putnidars the mouzahs granted on 

putni by //, held, affirming the High Court, that the suit 
was barred (84-5). 

H had no estate in the property in question. On the 
most favourable view for the appellant she granted the 
putni as manager of the estate for B, the then legal owner. 
If the putni was void, the period of limitation ran from the 
dale on which it was granted under Reg. II of 1803, as 
amended by Reg. II of 1805, which was tlien in force. But 
if It was voidable only by B^s successor, the right of action 
aroj^ on the adoption of /., and time would begin to run 
against him from the date when he altJined his majority in 
18.-)6. Under either Keg. TI of 1803 or Act XIV of 1859 
lime lan from the dale when the cause of action arose (85). 
U.ord Ditvey.) Rai BaNOMALI RuY BaHADUR JaGaT 


HINDU LAW— (6V//A/.) 

Adoption — Widow— Adoption hy -{Conid.) 

Adopted son vnin-M—iContd.) 

Chundra Bhowmick. (1905)32 1. A. 80 = 

32 C. 669 (678-9) = 8 Sar. 784-1 C. L. J. 319 = 
9 C. W. N. 673 = 2 A L. J. 794 = 15 M. L. J. 267. 


-/liunation unauthorised by widow prior to adoption 

— Effect against adopted son of . 

The rights of an adopted son are not prejucliced by any 
unauthorized alienation by the widow which precedes the 
adoption which she makes. (Sir fames Cotvite.) COLLEC- 
TOR OF Madura v. Mootloo Ramalinga Sathu- 
pathy. (1868) 12 M. I. A. 397 (443) = 2 Sar 361 = 
10 W. R.(P.C.)17-1B. L.R. (P.C.) l = 2Suth. 135. 

Covenant with -widow not to alienate property to 

which he {adopted son) is entitled as such — /u'gat effect cf. 

A Hindu widow, who had succeeded to the property of 
her husband as heir toiler deceased adopted son. alienated 
two-thirds of the said property, and then adopted' tlie plain- 
tiff, under authority from her husband, having entered into 

an agreement with the natural father of the plaintiff that 
he would inherit only the remaining one-third of his adop- 
tive father’s properly. On coming of age, the plaintiff 
executed an agreement in favour of his adoptive mother 
the main oliject of which was to ratify the said alienations. 
By tliat agreement the plaintiff also covenanted not to 
alienate or encumber the one-tiiircl which he got without 
the written consent of his adoplive mother. 

Qnccre as to the legal efIeLt of the piaintiftV covenant 
against alienation (210). {Sir Eobert P. Cottier.) Rama- 
swami Aivan V. Venkataramaivan. 

(1879) 6 I. A. 196 = 2 M. 91 (103) = 5 C. L. R. 3-17 = 

.... ... „ 4 Sar.42 = 3Sutb.663. 

Gif. by widow to— Handing over by her of posses- 
sion of hu.sbano’s e.^lale to adopted son not a. .SV( HINDU 

1 ,A\v — Gin — W idow — G in by— Adopted son, 

(1925) 52 I. A. 322(329) = 48 M. 883. 

Guardianship of — Adoptive mother’s right to 

Agreement by her giving up right to natural father in con- 
sideration of Ins giving in adoption— Effect of. AVt’ Hindu 

Law — Adoption — Anti-adoption agreement 

Widow and natural father— agreement bet- 
ween. (1880) 7 I-A. 173(179 80) = 2M. 276 (281) 

Litigation conducted hv widow after adoption See 

under this sub head Widow’s SUIT ETC. 

Litigation conducted by 7vidcnv after adoption^— 

Decision in — Effect on adopted son of. 

During the pendency of an appeal in the High Court 
against a decree made against a Hindu widow as represen- 
ting the estate of her deceased husband, she adopted a 
minor boy to him Even after the adoption, she continued 
to prosecute the appeal in her own name taking no notice of 
the adoption in that court, and preferred an appeal to the 
iTivy Council against the decree of the High Court, and 
prosecuted it, also in her own name only. The Privy 
Council affirmed the e’ecree of the High Court. On an 
application for execution of the decree presented against 
the widow for self and as guardian of her minor adopted 
son, it appeared that the appeals in the High Court and 
before the Privy Council were prosecuted by the widow 
bona fide and in tl.e best interests of the minor. Held 
that, after the adoption, the .appeals must in law be con- 
sidered to have l;een prosecuted by the widow in her name 
for the minor’s benefit, that execution was rightfully sought 
against him through his guardian and it was no answer 
that his name was not on the record (203). 

In a suit for mesne piofits brought pursuant to the above 
decree relating to title against the w idow for self and as 
guardian of her minor adopted son, held further that the 

suit was substantially I)rought against the minor ami that 
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Adoption— Widow— Adot)tion 

ADOP'I 1:0 .SON UNDER— 

the High < ,onrt was In error in decreeing that the suit 
should be! (liiinissed as against him. and declaring that he 
was not a pai ty to it and was not bound I)y the result of 
the proceedings therein (206-7). (S/r Richard Couch.) 

IIaki .saran Moh ra r. Hhubaneswaki Uebi. 

(1888) 15 I. A. 195-16 C. 40 - 5 Sar. 198. 

■ i\Ianitc>ia?tce of luidtno for her life — Land assigned 

by ad.'Ptcd son for — -Acquisition of, under Land Acquisition 
Act— Compensation money paid on-- Adopted son's right to — 
Relinquishment of — Agreement amounting to. 

A Hindu widow, who liad succeeded to the property of 
her husband as the heir of her decea.sed adopted son 
alienated two-thirds of her husband’s estate. She then 
adopted the plaintiff under authority from her husband, 
having entererl into an agreement with the natural father of 
the plaintiff whereby the natural father agreed that the 
plaintiff should inherit only tlie remaining one-third of the 
estate of his adoptive father. On coming of age, the plain 
tiff executed an agreement, dated 19th August, 1871, in 
favour of his adoptive mother the main object of which was 
to ratify tiie di^podlion which had been made of the two- 
thirds of the estate. By that agreement the plaintiff assign- 
ed to his adoptive mother a specific portion of the remain 
ing land in lieu of maintenance. The agreement provided 
that the adoptive mother was to enjoy the land so assigned 
for her life, that she should not alienate or encumber the 
same, and that the same was to revert to the plaintiff upon 
her death. 

It appeared that compensation money was paid to the 
adoptive mother by the railway department for a portion of 
the land so assigned to her, and the question arose whether 
the plaintiff was entitled to a portion of the said compensa- 
tion money. 

Held^ that the plaintiff could not, by the agreement of 
1871, be taken to have relinquished his claim to the said 
money, though it w^ould be open to the widow to prove that 
the money received had been properly expended on the 
land (210). (Sir Robert P. Collier.) KAMA.SWAMI AiYAN 
V. VeNKATAKAMAIVAN. (1879) 6 1. A. 196== 

2M. 91 (103) = 5 C. L. R. 347 = 4 Sar. 42-3 Suth. 663. 

Maintenance grant to adoptive father made descen- 

dil)le to his male descendants — Right to take under — Cus- 
tom excluding him — Proof of — Onus — Quantum. See 

Hindu Law— impartible Estate— Junior Members 
—Maintenance of— Grant for (l) Male descen- 
dants OF Grantee, etc., and (2) Male line of 
GRANTEE. (1918) 46 I. A. 97 = 43 B. 778. 

Rights of — Relation back of. See HINDU Law — 

Adoption— Adopted son— Position and rights of. 

Rights of — Relation back of — Theory of — Limits to 

— Will by adoptive father — Validity against adopted son of. 

See Hindu Law — Adoption — adopted son- 
adoptive FATHER— Will by. 

(1927) 54 I. A. 248 (262) = 50 M. 508. 

Status of — Widow’s right to dispute, on ground of 

absence of authority to adopt — Estoppel. See HINDU Law 

— Adoption— Adopted son— Status of— right to 
DISPUTE — Estoppel — Adoptive mother. 

(1897) 24 1. A. 191 = 26 0.187 
and (1912) 39 LA. 142 (148-9)=34A. 398 (404). 

Suit for possession of adoptive father’s property 

against his undivided brother placed in possession by 
Government on his death — Mesne profits — Period for which 
adopted son entitled to — No demand of possession prior to 
suit. See HINDU Law— ADOPTION— ADOPTED SON— 

Adoptive Father — property of. 

(1876) 3 L A. 164(193) = ! M. 69 (83-4). 


HINDU l.A'^ -(Contd.) 

Adoption— Widow— Adoption by— (Ct^W.) 

Adopted son under -( c^^w/f/.) 

— Widow alone — Adoption to, and not to husband— 
Rights in case of. See HINDU LAW — ADOPI'ION— 

Widow— Adoption by— Husband. 

(1869) 12 M. 1. A. 360(366). 

Widenv's suit for partition in respect of husband's 

share—Adopt/on pending— Decree in favour of widmv in 
case of F drm proper of — Suit prosecuted in her own name 
even after adoption. 

Pending a suit brought by a Hindu widow for partition 
and the allotment to her of her husband’s share in the joint 
undivided property she adopted a son to her husband pur- 
suant to an authority to adopt given to her by him. Not- 
withstanding the adoption, she prosecuted the suit in her 
own name, and, without objection raised by the other side, a 
decree for possession was passed in her favour, and the same 
was affirmed on appeal. In the appeal to the Privy Council 
objection was for the first time taken that, as the result of 
the adoption was to divest the whole property from the 
widow and to vest it in the adopted son, the suit commenced 
in the widow’s own name and for her own benefit ought to 
have been dismissed, and that the decree awarding posses- 
sion to her in her own right was not maintainable. 

Held that, after the adoption, the widow must as a 
matter of law be deemed to have prosecuted the suit as 
guardian of her adopted son, that the deciee must be con- 
sidered to be for his benefit, and that she must be deemed 
to have been put in possession as trustee for him (243-4). 

No alteration in the decree was necessary, and the adopt- 
ed son would be entitled to call upon the widow to account 
for the profits of the property of which she was put in 
possession (243-4). (Lord Campbell.) DhURM DAS 

Pandey V. MussumatShama Soondri Dibiah. 

(1843) 3 M. I. A. 229 = 6 W. R. (P. 0.) 43 = 

ISuth. 147=1 Sar. 271. 

■ -W idow’s suit to be maintained in possession of her 
husband’s estate— Adopted son added as co-plaintiff in — 
Decree in favour of widow in case of — Declaration of her 
right as proprietor or as guardian of adopted son* — Propriety. 

See Decree — Hindu Law — Widow — Adopted son 
(minor). (1878) 51. A. 87 (116) = 1 A. 688 (708-9). 

Will by adoptive father — Validity against adopted 

son of. See HINDU LAW— ADOPTION —ADORrED SON— 

Adoptive father— Will of. 

(1927) 54 I A. 248 (262) = 60 M. 608. 

Ante-adoption agreement between widow 

AND NATURAL FATHER. 

See Hindu Law— adoption— Ante-adoption 

agreement — Widow and natural father — 

agreement BETW'EEN. 

assent of Sapindas— Adoption w^ith. 

What Sapinda’s assent is requisite — Determination 

of question of — Property — Rights to — Consideration of — 
Necessity. See under this sub-head PROPERTY — RIGHT 
TO. 

“ Any boy at any time" — Adoption of — Assent to — 
Validity of. 

Quaere^ whether an authority given by Sapindas to adopt 
“ any boy at any time ” is valid (see 26 M. 681). (Viscount 
Cave.) ADUSUMILLI KriSTNAYYA v. ADUSUMILLI 
LakSHMIPATHI. (1920)47 1, a. 99(107) = 

43 M. 650 (669) = 28 M L T. 70=18 A. L. J. 601 = 

(1920) M. W. N. 385 = 24 0. W. N. 906 = 

12 L. W. 626 = 661. 0. 391= 39 M. L. J. 70. 
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HINDU LAW— 

Adoption — Widow — Adoptio n by — ( Contd , ) 

ASSENT OF SAPINDAS-^ADOPTION WITH— 

— Assent purchased and not bona fide obtained — 

What amounts to — Effect of, on validity of adoption. See 
under this sub-head GIFTS IMPROPERLY MADE. 

(1868) 12 M. I. A. 397 (443). 

See under this sub-head PROOF OF ASSENT OP 

SaPINDAS. (1876) 4 I. A. 1 (13-4) --=l M. 174 (190-1). 

See under this sub-head IMPROPER CONSIDERA- 
TIONS. (1880)7 1. A. 173(179-80) = 

2 M. 270 (280-1). 

■ ' Divided family — Father-in-law alive — Father-in- 

law dead — Assent sufficient in cases of — Distinction. 

Where, however, the widow has taken by inheritance the 
separate estate of her husband, there is greater difficulty in 
laying down a rule. The power to adopt, when not actu- 
ally given by the husband, can only be exercised when a 
foundation for it is laid in the otherwise neglected obser- 
vance of religious duty, as understood by Hindus. Their 
Lordships do n*ot think there is any ground for saying that 
the consent of every kinsman, however remote, is essential. 
The assent of kinsmen seems to be required by reason of 
the presumed incapacity of women for independence, rather 
than the necessity of procuring the consent of all those 
whose possible and reversionary interest in the estate would 
be defeated by the adoption. In such a case, therefore, the 
consent of the father-in-law, to whom the law points as the 
natural guardian and “ venerable protector ” of tlie widow, 
would be sufficient. It is not easy to lay down an inflexible 
rule for the case in which no father-in-law is in existence. 
Every such case must depend upon the circumstances of the 
family. All that can be said is, that there should be such 
evidence of the assent of kinsmen as suffices to show that 
the act is done by the widow in the proper and bona fide 
performance of her religious duty, and neither capriciously 
nor from a corrupt motive (442). (^Sir James IV. Colvile.) 

Collector of Madura v. Moo-rroo Ramalinga 
SaTHUPATHY. (1868) 12 M. I. A. 397 = 

10 W. E.CP.C.) 17 = 1 B.L. R. (P.C.) 1 = 2 Suth. 135 = 

2 Sar. S61. 

Gifts improperly made — Assent secured by — Vali- 
dity of adoption in case of. 

Though gifts improperly made to procure the assent of 
Sapindas to an adoption made by a Hindu widow' might 
be pow'erful evidence to show' no adoption needed, they do 
not in themselves go to the root of the legality of an adop- 
tion (443). (A’/V James W. Colvile.) COLLECTOR OF 

Madura v. mooitoo Ramalinga Sathupathy. 

(1868) 12 M. I. A. 397 = 10 W. R. (P. C.) 17 = 
1 B. L. R.(P. C.) 1 = 2 Suth. 135 = 2 Sar. 361. 

Husband's authority non existent in fact — Represen' 

tation of existence of — Assent given on faith of — Sufficiency 
of. 

To authorise an act implies the exercise of some discretion 
whether the act ought or ought not to be done (192). 

Where all that W’as known was that a Hindu widow*, re- 
presenting herself as having the written i^rmission of her 
husband to adopt, asked a kinsman of his to give her a son 
in adoption and succeeded in getting one, and there was 
nothing to show that the kinsman ever supposed that he 
was giving the authority to adopt which a widow* not having 
her husband’s permission would require, held^ that there 
was no trace of the exercise of any discretion by him whe- 
ther the act ought or ought not to be done, and that the 
assent so given was not sufficient (192-3). (^/> James IV. 

Colvile.) Sri Raghunadha v. Sri Brozo Kishoro. 

(1876) 3 1. A. 154 = 1 M. 69 (82-3) = 26 W.R. 291 = 

3 Sar, 683 = 3 Suth. 263. 


HINDU 'LXW-^iContd.) 

Adoption — W ido w — Adoptio n by — { Could .) 

assent of Sapindas— Adoption with — { Cont - i ) 

Where the question was as to the validity of an adop- 
tion made by a Hindu widow’ with the assent of a sapinda, 
and it appeared that the w idow did not apply to the sapinda 
to give his assent to an adoption to be made by her without 
the authority of her husband, but that she applied to him 
to give his son to be adopted by her under an authority 
which she alleged she had, but did not in fact have, from 
her husband, and that the sapinda gave the assent in the 
belief that she had authority from her husband, held, that 
the assent was not one which rendered the adoption valid 
and binding as against the l^rothers of the a.ssenting sapinda 
(177-8, 180). {Sir Barnes Peacock) KaRUNABDI 

Ganesa Ratnamaivar v. Gopala Ratnamaivar. 

(1880)71. A. 173 = 2M. 270 (279-80; = 4 Sar. 149 = 

3 Suth. 740. 

A divided Hindu died issueless, leaving awirlow. He 

had two cousins, who were the nearest reversionary heirs to 
his estate, and who w’ere his nearest kinsmen. The widow 
of the deceased, who succeeded to lii.s property, adopted 
a son. And the question was as to the validity of the said 
adoption. 

One of the two cousins of the deceased, ])efore the alleg- 
ed adoption, executed a deed purporting to authorise it, and 
certain remoter kinsmen also signed that deed. At the time 
of the adoption, the widow asserted that her husband had 
l^efore his death given her, orally, permis.^^icjn to take a boy 
in adoption. But that oral permission was found to be not 
true, and it appeared that it was only as a second and cor- 
roborative authority that the widow obtained the deed of 
consent mentioned above. 

Held, that the adoption was invalid. 

The failure to prove tlie husband’s authority enters deeply 
into the question about the kinsmen’s consent, for it cannot 
be disputed that the widow, in obtaining such consents as 
she did, represented herself to have received her husliand’s 
authority. The consents actually obtained were given, not 
in the exercise of an independent judgment on the expedi- 
ency of the proposed adoption, but rather as the ratification 
of what must now be taken to be the non-existent autho- 
rity of the deceased husband (25-6). 

In truth, the facts of the case show that the mind of the 
kinsmen was not what the widow was in search of. The 
consent which she asked and obtained was ratification of the 
authority already given by the husband. 

It is impossible now to set up this as an independent 
ground of the validity of the adoption. There is absent 
from this adoption the independent approval of the natural 
advisers of the widow (26). {Lord Robertson ) Ven- 
KAMMA V- SubrahMANIAM. (1906) 34 I. A. 22 = 

30 M. 50=6 C. L. J. 140 = 11 C. W. N. 345 = 

2 M. L. T. 91 = 9 Bom. L. R. 89 = 4 A. L. J. 150 = 

17 M. L. J. 114. 

— Improper considerations — Assent influenced by^ 

What amounts to — Validity of adoption in case of. 

A Hindu widow* adopted a son to her deceased husband 
with the assent of one of four sapindas, who were the survi- 
ving members of the joint family of which the deceased was 
during his lifetime also a member. The boy adopted w*as 
the son of the assenting sapinda. But for the adoption, the 
assenting sapinda and his three brothers would have been 
entitled to equal fourth sh«Tres of the joint family property. 
In the event of the adoption being valid, the adopted son 
would be entitled to a moiety of the family property, while 
the assenting sapinda and his brothers would be entitled to 
the other moiety, each of them being entitled to one-eighth 
of the whole. The assent to the adoption was given in pur- 
suance of an arrangement with the widow by w’hich the as- 
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senting sapinda was to become the guardian of the adopted 
child, and, a^* such guardian, was to look after all the real 
and personal estate to which the adopted boy would be en- 
titled, and to deliver the same to him on his attaining pro- 
per age. It was also stipulated in the deed of arrangement 
that the adopted boy was to take no interest in a village 
which was a portion of the joint family property. 

//t'/d tliat, in giving his assent, the assenting sapinda 
was inriuenced by undue considerations, and that the assent 
was not one whicli rendered the adoption valid and binding 
against his brothers (Ib'O). 

Uy the adoption A (the assenting sapinda) himself would 
no doubt lose a portion of the share, winch would pass to the 
adopted son ; but then he stipulated that he should remain 
guardian of the adopted son, so that until he should attain 
his full age no partition between himself and the adopted 
son could have l)een enforced, because he was the guarclian; 
the vvidow could not have asked for a partition in the name 
of her son, because lie had stipulated that S should be his 
guardian. Tlie consequence was that by the arrangement 
made with the \si<low he really got during the minority the 
management of, aiul the interest in, as a member of the 
joint family (\s Inch, if a partition with his brothers should 
take place, would consist of himself and the adopted son), 
five-eighths of the estate. The lirothers might have sepa- 
rated, but still the infant who was adopted could not have 
separated from A' without bringing a suit against the latter 
for a partition ; and to such a suit the guardianship for 
which A had stipulated as part of the consideration for 
giving his consent to the iidoption would have presented ex- 
ceptional obstacles (l79 80). {Sir Barnes Peacock.) 
Karunabdi Ganesa RATNAMAIYAR V. Gopala Rat- 
NAMAIYAR. (1880) 7 I. A. 173 = 2 M. 270 (280-1) = 

4 Sar. 140 = 3 Suth. 740. 

Joint family — Assent required in case of — Sep i rat- 
ed and remote Kinsman — Assent of — SuOi( iency of. 

The requisite authority is, in the case of an undivided 
family, to be sought within that family. It is in the 
members of that family that the widow must presumably 
find such counsellors and protectors as the law makes requi- 
site for her. She cannot, for such a purpose, at her will 
travel out of that ui divided family and obtain the authori- 
zation required from a separated and remote kinsman of 
her husband (I9l). {Sir James W. Colvile.) Sri RaGHU- 
NADHA V, Sri HrOZO KiSHORO. (1876) 3 I.A. 154 = 

1 M.69 (81-2) = 26 W. E. 291 = 3 Suth. 263 = 

3 Sar. 583. 

Joint family — Brother undivided alive — Separated 

and distant sapinda who is father of son adopted — Assent 
of —Snflicicncy of. 

Quiere^ whether the assent of one separated and distant 
sapinda (and that the natural father of the child taken in 
adoption) is an authority sufficient to validate an adoption 
made by a Hindu widow w ithout the permission of her hus- 
band (,192). {Sir James IV. Colvile.) SRI RaGHU- 
NADHA V. Sri Brozo Kishoro (1876) 3 I. A. 154 = 

1 M. 69 (82) -25 W.R.291 = 3 Sar. 683 --=3 Suth. 263. 

Joint family — Deceased member of — Adoption to — 

Assent required in case of — Particular property separate 
property of deceased^ 

Queere^ whether the rule that, in the case of an undivid- 
ed family, the widow must obtain the assent of a member 
of that family and cannot travel out of that undivided 
family is inapplicable to a case in which, although the fami- 
ly is undivided, the particular property is to be held in 
severalty and not in co parcenary (191-2), 
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Adoption— Widow— Adoption hy— 

Assent of Sapindas — Adoption with — {Contdf) 

A distinction which is founded on the nature of property 
seems to belong to the law of property, and to militate 
against the principle that the validity of an adoption is to 
be determined by spiritual rather than temporal considera- 
tions; that the substitution of a son of the deceased for spiri- 
tual reasons is the essence of the thing and the consequent 
devolution of property is a mere accessory to it (191-2). {Sir 
James W, Colvile.) SRI RaGHUNADHA v. SrI BROZO 

Kishoro. (1876) 3 LA. 164 = 1 M. 69(81 2)= 

25 W. R. 291 = 3 Suth. 263 = 3 Sar. 083. 

Joint family — Father-indaw alive — Father-in-law 

dead — Assent required in cases of. 

Where the husband’s family is in the normal condition of 
a Hindu family — / undivided — the question who are 
the kinsmen whose assent will supply the want of positive 
authority from the deceased husband is of comparatively 
easy solution. In such a case the widow', under the law of 
all the schools w’hich admit this disputed power of adoption 
takes no interest in her husband’s share of the joint estate, 
except a right to maintenance. And though the father of 
the husband, if alive, might, as the head of the family and 
the natural guardian of the w idow', be competent by his 
sole assent to authorise an adoption by her, yet, if there 
be no father, the consent of all the brothers, who, in de- 
fault of adoption would take the husband’s share, would 
probably be required, since it would be unjust to allow the 
widow' to defeat their interest by introducing a new’ co- 
parcener against their will (441-2.) {Sir James W, Cohnlef) 

Collector of Madura v. Moorroo Ramalinga 
Sathupathy. (1868) 12 M.I.A. 397 = 

10 W.R. (P. C.) 17=1 B. L. R.(P.C.) 1 = 2 Suth. 136 = 

2 Sar. 361. 

Joint family ^Snrvivin^ members of equal degree 

in — Eldest of — Assent of — Sufficiency of. 

One Subbaraya and his first cousin, were down to the 
death of the former members of a joint Hindu family. V 
left behind him Swami, his eldest son by one wife, and the 
respondents, his sons by another wife. As Subbaraya died 
without male issue, V succeeded at liis death to the entire 
joint family estate by right of survivorship. After the death 
of K, Swami and the respondents became entitled to the 
joint family estate. 

QtavrCy whether in the above-mentioned condition of the 
family an adoption made by the widow of Subbaraya with 
the assent of Swami only would be valid (l77). {Sir 
Baines Peacock.) KARUNABDI GaNESA RATNAMAIYAR 

V. Gopala Ratnaaiaiyar. (1880) 7 I. A. 173 = 

2 M. 270 (279)= 4 Sar. 149 = 3 Suth. 740. 

Joint and divided families —- Assent required in 

cases of — Distinction. 

On the question, who are the kinsmen whose assent will 
supply the want of a positive permis.sion from the husband, 
there exists a broad distinction between cases in which the 
deceased husband was a member of a joint and undivided 
Hindu family, and those in which, he being separated, the 
widow has taken his estate by right of inheritance ; but, 
even in the latter case, the assent of some person who 
stands to her in the relation of protector may be requisite 
(188-9). {Sir James IV. Colvile ) SrI RaGHUNADHA 
V. Brozo Kishoro. (1876) 3 I. A. 164 = 3 Sar. 683= 

IM. 69 (78-9) = 25 W. R. 291 = 3 Suth. 263. 

Joint and divided families — Assent required in 

cases of — Distinction — L. R. 4 /. A. 1 — Effect of. 

The decision of Vellanki v, Venkata Rama (4 I-A. 1), 
which followed and explained the decision in the Ramnad 
case, established the following propositions: — That the 
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requisite authority in the case of an undivided family is to 
be sought by the widow within that family; that it is in the 
members of that family that she must presumably find 
such counsellors and protectors as the law makes requisite 
for her; and that she cannot at her will travel out of that 
undivided family and obtain the authorisation required 
from separated and remote kinsmen of her husband. This 
being the position of a widow in an undivided family, what 
are the conditions imposed on her if her husband happens 
to die in a state of separation from his kindred ? Division 
does not affect her personal dependence or give her an in- 
dependent status to alter by her own authority the succes- 
sion to the estate which she takes as the widow of her 
husband. She is still dependent for counsel and protection 
u^xin the nearest sapindas of her husband, who are the 
most closely united to him by ties of blood, or, to use the 
language of Hindu lawyers, by “ community of corporal 
particles.” The father of the deceased, if still alive, conti- 
nues to be her “natural guardian and venerable protector.” 
He has furthermore a direct interest in the protection of 
the estate, for in case of her death without leaving her sur- 
viving a daughter or the mother of her deceased husband he 
has a right to the reversion. His authorisation is therefore 
essentially requisite to the validity of an adoption by her to 
her husband. If there is no father, the divided brothers 
take his place by virtue of the tie of blood as her husband’s 
nearest sapindas ; they become her natural guardians and 
the protectors of her interests. They also have an interest 
in the protection of the inheritance. In the absence, then, 
of the father the assent of the divided brothers is equally 
requisite for the validity of the widow’s adoption. If a 
majority assent, and one refuses, his objection may be dis- 
counted. Hut the absence of their consent, or in case there 
is only one, of his consent, cannot be made good by the 
authorization of distant relatives remotely connected whose 
interest in the well-being of the widow or the spiritual wel- 
fare of the deceased, or in the protection of the estate, is 
of minute character, and whose assent is more likely to be 
influenced by improper motives (271-2X {Mr. Ameer Ali.) 
VEERA lUSAVARAJU V. HALASURYA PRASADA ROW. 

(1918) 45 I. A. 265 = 41 M. 998 (1009-10) = 
25M.L.T. 1=9 L.W. 243 = 17 A.L.J. 34 = 
21 Bom L. B. 238 = 23 C-W.N. 251 = 
29C.L.J. 184 = 48 1.0. 706=36 M. J. 44. 

Lapse of time between giving of assent and adoption 

— Death of assenting sapinda in the interval — Validity 
of adoption in case of. 

Queercy whether an authorfy given by sapindas in 1901 
could be validly executed in 1908 when several of the 
sapindas giving assent w^ere dead and the opinion of others 
might have altered (107). (Viscount Finlay.) ADUSU- 
MILL! KRISTNAYYA z/. ADUSUMXLLI LAKSHMIPATHI. 

(1920) 47 LA. 99 = 43 M. 650 (669) = 28 M.L T 70 = 

18 A.L.J. 601 =(1920) M.W.N. 386 = 
24 C.W.N. 905 = 12 L.W. 626=66 I.C. 391 = 

39 M.L.J.70. 

~-Laiv of, in Madras — Not a substitute for Niyoga 
practice — Power of 7vidaw to adopt — Limitations on — 

7 racing of, by analogy from that practice— Propriety . 

( u authority affords a foundation for the doctrine 

(that a widow in the Dravida country can adopt with the 
assent of her husband’s kinsmen) safer than any built upon 
speculations touching the natural development of the Hindu 
aw, or upon analogies, real or suppo^d, between adop- 
ion according to the Dattaka form, and the obsolete prac- 
ice, with wmeh that form of adoption co-existed, of raising 
up issue to the deceased husband by carnal intercourse with 


HINDU IsAVJ—iConld.) 

Adoption— Widow— Adoption hy—iConid.) 

ASSENT OF Sapindas— Adoption with -(Conid.) 

the widow. It may be admitted that the arguments founded 
on this supposed analogy are in .some mea.sure confirmed 
by passages in several of the ancient treati.ses of the Hindu 
Law, and in particular by the Dattaka Mimamsa; but a.s 
a ground for judicial decision these speculations are in- 
admissiVjle, though as e.xplanatory arguments to account for 
an actual practice they may be deserving of attention. (.V/> 
fames Colvile.) COLLKC'IOK OF iMaDDKA v. MOOT'lOO 
K A M A L I N O A S ATH U IWT H . 

(1868) 12 M.I.A. 397(441) - 10 W. B. (P.c.) 17 = 

1 B.L.R. (P.C.) 1-2 Suth 135 - 2 Sar. 361. 

The assumption is not well fcainded iltat the law of 

adoption by a widow with the assent of .sapindas now pre- 
valent in Madras is a substitute {<,y the old and (jljsolete 
practice of raising up seed to a deceased husband by actual 
procreation; and that the limitations, if utiy, upon the power 
to adopt are to be traced by analogy from tliat practice. 
In the Kamnad case tneir Jxjrdshijj-- made the following 
observations : “They think that positive authority affords 
a foundation for the doctrine safer than any built upon 
speculations touching the natuial development of the Hindu 
Law, or upon analogies, real or supposed, between adop- 
tions according to the Dattaka f.rm, and the ob.solcte 
practice, with which that form of adoption co-existed, of 
raising up issue to the decea.sed husband by a carnal inter- 
course with the widow. It may be admitted that the argu- 
ments founded on this supposed analogy are in some mea- 
sure confirmed by passages in several of the ancient trea- 
tises above referred to, and in particular by the Dattaka 
Mimamsa of Vidy Narainsamy, the author of the Madhav- 
yam; but, as a ground for judii iai decision, these specula- 
tions are inadmissible, though .is t-xijianatory arguments 
to account for an actual practi< e they may be (leservinL^ 
of attention” (190). 

To these remarks of their predecessors their Lor<lships 
adhere. (Sir fames IV Colvile.) Sri U.aGHUN ADHA v 
SRI BrOZO KiSHORO. (1876) 3 I.A. 154 = 

IM. 69 (80-1) = 25 W.R. 291 = 

3 Sar. 583 = 3 Suth. 263. 

— Mother of deceased— Assent ofSufficiency of. 

Again, the person who really filled the office of Protec- 
tor, and that by the express appointment of P (the de- 
ceased) was, up to the time of her quarrel with her 
daughter-in-law (the deceased’s wife). M (the deceased’s 
mother). Nor is it by any means unusual in a Hindu 
family to find the mother-in-law occupying a position of 
considerable power and importance Moreover, she was 
unquestionably the heir to the property in succession to 
the widow, after the failure of Ps des .endants. If, there- 
fore, appears to their Lordships that in this state' of the 
family the assent of the mother-in-law, and of the other per- 
sons who are proved beyond all question to have assented, 
was sufficient to legitimate the adoption (444 5). (Sir 
fames Colvile.) COLLECTOR OF MadURA v. MOOTTOO 

Ramalinga Sathupathy. 

(1868) 12 M.I.A. 397 = 10 W.R. (P.C.) 17 = 

1 B.L.R. (P.C). 1 = 2 Suth. 135 = 2 Sar. 361. 

Motive of widow in making adoption — Capricious 

or corrupt motive — Ante-adoption agreement with na- 
tural father — Reservation of life interest by — Adoption 

pursuant to — Effect. Sec HINDU LAW — ADOPTION 

Ante ADOPTION agreement— Widow and natural 

FATHER— agreement BETWEEN— LIFE INTEREST 

(1888) 16 I.A. 53 (58 9) = 16 C. 556 (563 4). 

— Motive of widow in making adoption — Capricious 
or corrupt motive — Life estate in husband's estate Hold- 

ing of — Object of , 
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HINDU LAW-(6\v/A/.) 

Adoption— Widow— Adoption 
assent ok Sapindas— Adoption wirn—^Cou^d.) 

In this case the High Court held that an adoption with 
the assent of sapindas, which was otherwise valid, was in- 
valid, because it was not made by the widow in the proper 
and /?o/ia fide performance of a religious duty. This con- 
clusion was based on the ground that her object appeared 
to have been to hold the estate till her death, and then con- 
tinue the line in the person of the adopted son. 

The Privy Council did not agree with the High Court {Sir 
James IV. Colvile.) RAJAH VeLLANKI VeNKATA 

Krishna Kao v. Venkata Rama Lakshmi Nara- 
SAVVA. (1876) 4 I. A. 1 - 1 M. 174 - 26 W.E. 21 - 

3Sar. 669 = 3 Suth 353. 

It is not easy to lay down an inflexible rule for the 

case in which no father-in-law is in existence. Every such 
case must depend upon the circumstances of the family. All 
that can lie said is, that there should be such evidence of 
the assent of kinsmen as suffices to show that the act is 
done by the widow in the proper and bona fide performance 
of her religious duty, and neither capriciously nor from a 
corrupt motive (442). {Sir James IV. Colvile.') COLLECTOR 

OF Madura v. Moottoo Ramalinga Saihupathy. 

(1868) 12 M.I.A. 397 = 10 W.R. (P.C.) 17 = 
1 B.L.R (P.C.) 1 = 2 Suth. 135 = 2Sar, 361. 

Motives of undow in making adoption — Considera- 
tion of , in determining its validity — Propriety of. 

Purporting to rely upon the passage in 12 M.I.A. 397 at 
442, the High (.ourt held, in the case which went up on 
appeal to the Privy Council in 4 I. A. 1, that an adoption 
made by a Hindu widow with the assent of her husband*s 
kindred, which adoption was otherwise valid, was invalid, 
because the learned judges thought ** that it was not made 
out that there had been such an assent on the part of 
the kinsmen, as to shew, to quote the words of the 
judgment of the Privy Council in the Ramnad case, * that 
the act was done by the widow in the proper and bona fide 
performance of a religious duty.’ Her object appears to 
have been to hold the estate till her death, and then con- 
tinue the line in the person of the plaintiff (adopted son).” 

Their Lordships held that the High Court had mis- 
interpreted the passage in the judgment in the Ramnad 
case (11). 

Their Lordships give the correct interpretation of the 
passage in the judgment in the Ramnad case and state 
what they intended to lay down in the Ramnad case in the 
following passages: —The passage in question perhaps is 
not so clear as it might have been made. The passage is : — 
“It is not easy to lay down an inflexible rule for the case 
in which no father-in-law is in existence. Every such case 
must depend upon the circumstances of the family. All 
that can be said is. that there should be such evidence,” 
not be it observed, of the widow’s motives but “of the 
assent of kinsmen, as suffices to shew that the act is done 
by the widow in the proper and bona fide performance of a 
religious duty, and neither capriciously nor from a corrupt 
motive. In this case no issue raises the question that the 
consents were purchased and not bona fide attained” (13-4). 

Their Lordships think it would be very dangerous 
to introduce into the consideration of these cases of adoption 
nice questions as to the particular motives operating on the 
mind of the widow, and that all which this committee in 
the former case intended to lay down was, that there should 
be such proof of assent on the part of the sapindas as 
should be sufficient to support the inference that the adop- 
tion was made by the widow, not from capricious or corrupt 
motives, or in order to defeat the interest of this or that 
sapinda. but upon a fair consideration by what may be 
called a family council, of the expediency of substituting an 


HINDU UVJ^^{Contd.) 

Adoption— Widow— Adoption by-^Crw/*/.) 

Assent of Sapindas — Adoption with — {Ccntd.) 

heir by adoption to the deceased husband (14). James 

IT, Colvile.) Rajah Vellanki Venkata Krishna Row 
V. Venkata Rama Lakshmi Narasayya. 

(1876) 4 I. A. 1 = 1 M. 174 (190-1)= 26 W. B. 21= 

3 Sar. 669 =3 Suth. 353. 

The passage at p. 14 in 4 I. A. 1, " There should 

be such proof of assent on the part of the sapindas*. of 
the expediency of substituting an heir by adoption to the 
deceased husband ” is quoted in (1) 45 I. A. 265 (273) = 

41 M. 998 (1010-1) =36 M. L. J. 44 
and (2) 47 1. A. 99 (102 3) = 43 M. 650 (663 4) = 

39 M. L. J. 70. 

Motive of widow in making adoption — Propriety of 

Presumption — Adoption with requisite assent'of sapindas. 
Where, in the Dravida country, a Hindu widow makes 
an adoption to her husband with the assent of all the sapin- 
das whose assent is required by law, it should be presumed 
until the contrary is shown, that she acted from the proper 
motives which ought to actuate a Hindu female (14). {Sir 
James VV. Colvile.) RaJAH VellaNKI VENKATA KRISH- 
NA RAO 7^. VENKATA RaMA LAKSHMI NARASAYYA. 

(1876)4 I. A. 1 = 1 M. 174(190-1) = 26 W. B. 21 = 

3 Sar. 669 = 3 Suth. 353. 

Nearest sapinda — Assent of — Omission to apply for 

— Justification for — Knowledge of widow that he would 
refuse if a. See also under this head NEAREST SAPINDAS 

-One of two. 

(1906)34 I.A. 22(26) = 30M. 60. 

Where it was argued that no application was made 

for the assent of a sapinda to an adoption made by a Hindu 
widow because it was known that he would refuse, held that 
that was a futile reason for not applying tor his assent (274). 
{Mr. Ameer Ali.) VeeRA BaSAVARAJU v. BaLASURYA 
PraSADA RaO. (1918) 45 I. A. 266 = 

41 M. 998 (1011) = 25 M. L. T. 1 = 9 L. W 243 = 
17 A. L. J. 34 = 21 Bom. L. R 238 -23 C. W. N. 261 = 
29 C. L. J. 184 = 48 I. 0. 706 = 36 M. L. J. 44. 

See also under this head NEAREST' SAPINDAS— 

ASSENT OF— When must be ASKED, ETC. 

(1920) 47 I. A. 99 = 43 M. 660 

‘Nearest sapinda — Assent of — Omission to obtain — 

Ground for~Changeof^ in Privy Council appeal for first 
time — Permissibility. 

Where in a suit to set aside an adoption by a widow on 
the ground that it was made with the assent, not of the 
nearest sapindas of her husband, but of his remote sapin- 
das, the defendants pleaded that the widow did apply to the 
nearest sapindas for their assent but that out of dishonest 
and corrupt motives and by reason of long-standing enmity 
they refused or neglected to grant the authority asked for 
and that the adoption made under those circumstances with 
the assent of remote sapindas was therefore valid, and the 
case was tried and disposed of in the Courts below on that 
footing, their Lordships refused to allow an alternative con- 
tention to be put forward before them for the first time to 
the effect that in view of the great hostility between the 
widows and the nearest sapindas it was unnecessary for her 
to ask for their consent. {Viscount Cave.) ADUSUMILLI 
KRISTNAYYA V . Adusumilli Lakshmipathi. 

(1920) 47 1. A. 99 (107) = 43 M. 660 (669) = 

28 M. L. T. 70 = 18 A. L. J. 601 = 12 L. W. 626 = 
(1920) M. W. N. 386 = 24 O. W. N. 906 = 

66 I. C. 391 = 39 M. L. J. 70. 

Nearest sapindas — Assent of — When must be asked 

and when need not be — Omission to ask — If can be excused Of$ 
the grotmd that they would probably hctve refused* 
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HINDU 'LAW—(Contd.) 

Adoption— Widow— Adoption 

ASSENT OF Sapindas— Adoption wn h— 

Where there are agnatic relations closely related to the 
deceased, their assent must be obtained, and the absence of 
their consent cannot be made good by the authorisation of 
distant relatives whose assent is more likely to be influenced 
by improper motives (102\ 

Where, however, a near sapinda is incapable of forming a 
judgment on the matter, being, say, a minor or a lunatic, 
his assent is neither suflficient nor necessary. So, where a 
near relative is cleaily proved to be actuated by corrupt or 
malicious motives, his dissent may be disregarded. Again, 
where the nearest sapinda happens to be in a distant 
country, and it is impossible without great difficulty to obtain 
his consent, or where he is a convict or suffering a term of 
imprisonment, the absence of his consent may be disregard- 
ed. The consent required is that of a substantial majority 
of those agnates nearest in relationship who are capable of 
forming an intelligent and honest judgment on the matter. 

Save in exceptional ca^^es such as those mentioned above, 
how’ever, the consent of the nearest .‘iapindas must l)e asked, 
and if it is not asked, it is no excuse to say that they would 
certainly have refused (102-3). (yiscoitut Cave,) ADUSU- 
MILI.I KRISTNAYYA Z'. Adusumilli Lakshmipathi. 

(1920) 47 I. A. 99 = 43 M. 650 (654, 658-9)- 

28 M. L. T. 70 = 18 A.L.J. 601 = (1920) M.W.N. 385 = 
24 C. W. N.906-12Ii. W. 626 = 56 I. C. 391 -- 

39 M. Ii. J. 70 

Nearest sapitidas — Assent of substantial majority of ^ 

capable of forming intelligent and honest judgment on the 
matter — Necessity of. 

The assent required is that of a substantial majority of 
those agnates nearest in relationship who are capable of 
forming an intelligent and honest judgment on the matter. 
{yi sc aunt Cave.) ADuSUMIIXI KriSTNAYYA r/. ADUSU- 
MiLLi Lakshmipathi. (1920) 47 I. A. 99(102-3) = 

43 M. 660(668 9)=28 M. L. T. 70 = 18 A. L. J. 601 = 

(1920) M. W. N. 386 = 24 C. W. N 906 = 
12 L. W. 625 =66 I. 0. 391 = 39 M. L. J. 70 

• 

Nearest sapindas — One of txoo — Assent of — Omission 

to ask for — Effect^ Justification for — Kncnvled ge of widow 
that he would refuse if a. 

Where an adoption is made by a widow with the assent 
of one only of the two nearest reversionary heirs and nearest 
kinsmen of her deceased husband, the persons relying on the 
validity of the adoption must justify the widow in omitting 
to ask for the authority of the other kinsman. It is not 
sufficient to say that she knew he would refuse. She is not 
entitled to say so, because to consult him is essential to her 
obtaining the mind of the kinsmen on that family question 
(26). {Lord Robertson,') VENKAMMA v. SUBRAHMANIAM. 

(1906) 34 I. A. 22 = 30 M. 60 = 5 C. L. J. 140 = 
11 0. W. N. 346 = 2 M. Ii. T. 91 = 9 Bom. L. R. 89 = 

4 A. L. J. 150 = 17 M. L. J. 114. 

Nearest sapindas six in number — Assent of one of, 

and of some remote sapindas — Sufficiency — Other five not 
with holding assent for any malicious or corrupt motive. 

Where in a case in which the nearest sapindas were six in 
number, the widow made an adoption with the assent of one 
of them and of some remote sapindas, and it appeared that 
she applied for the assent of another of the nearest sapindas 
but did not apply for the assent of the other four and that 
none of these five nearest sapindas withheld his consent for 
any malicious or corrupt reason, held., that the necessary 
assent of sapindas was not obtained, and the adoption was 
invalid (107). {Viscount Cave.) ADUSUMILLI KriST- 
NAYYA V, ADUSUMILLI LAKSHMIPATHI. 

(1920) 47 I. A. 99=43 M. €60 (664, 658 0) = 
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Adoption— Widow— Adoption ysy—iContd.) 

Assent of vSapindas— Adoption with - 

28 M. L. T. 70 = 18 A. L. J. 601 (1920) M.W.N. 386 = 
24 C. W. N. 906 = 12 L. W. 625 66 I. C. 391 = 

39 M. L. J. 70. 

Necessity for assent — Rule as to — Ha>i.s proper of — 

Property rights — .Advice to widow incapable fjf independent 
action. Sec HINDU Law — Adoption — w idow — Adop- 
tion by— assent OF Sapindas— Adoption with — 
Property— Rights to. 

’Only son — Adoption of — Validity — Bombay — Madras 

—Law in. See HINDU Law— ADOPTION— WIDOW— 

Adoption by — Validity of— Only son. 

(1899) 26 I. A. 113 (127 8)- 22 M. 398 (407-8). 

Power ok. 

Dravida country — Einoer in. 

There is enough of positive authority to warrant the pro- 
position that, according to the law prevalent in the Dravida 
country, and particularly in that part of it wherein the 
Ranmad Zemindary is situate, a Hindu widow, not having 
her husband’s permission, may, if duly authorized by his 
kindred, adopt a son to him (-140-1). (Sir James IV. 

Colvile.) Collector of Madura t'. Moorroo Rama- 
LINGA Sathupathy. (1 868 ) 12 M. I. A 397 = 

10 W. R. (P. C.) 17= 1 B. L. K. (P. C.) 1 = 2 Suth. 135 = 

2 Sar. 361. 

— -Positive authority does no more than establish that, 

according to the law of Madras, which in this respect is 
something intermediate Ijetween the stricter law of Bengal 
and the wider law of Bombay, a widow, not having her 
husl)and’s permission, may adopt a son to him. if duly auth- 
orized by his kindred ( 1H8. V)\). (Sir James IV. Colvile.) 

Sri Raghunadha z--. Sri brozo Kishoro. 

(1876) 3 I. A. 154= 1 M. 69 (78. 81 > 25 W. R. 291 = 

3 Sar. 583 3 Sutb. 263. 

In Madras it is established that, unless there is some 
express prohibition by the husband, the wife’s power, at 
least with concurrence of Sapindas, in cases when that is 
required, is co extensive with that of the husband. {Lord 
Hobhouse.) SRI BaLUSU GuRULINGASWAMI v. SRI 

Balusu Ramalakshmamma. 

(1899) 26 1. A 113 (127-8) = 22 M. 398(408) = 
21 A. 460 = 3 C. W. N. 427 = 1 Bom. L. E. 226 = 

7 Sar. 330 = 9 M. L. J. 67. 

Under the Mithakshara law as administered in the 

Uravida country, a widow, although rot authorised by her 
husband to adopt a son for him, may nevertheless make 
such an adoption with the consent of his sapindas (101-2). 
{Viscount Cave.) ADUSUMILLI KRISTNAVVA r-. ADUSU- 
MILLI Lakshmipathi. (1920) 47 I. A. 99 = 

43 M. 660 (653) = 28 M. L. T. 70 = 18 A. L. J. 601 = 

(1920) M. W. N. 385 = 24 C. W. N. 906 = 

12 L. W. 625=56 I. C. 391 = 39 M. L. J. 70. 

Exercise of-- Eoundation for — Religious duty. 

The power to adopt, when not actually given by the hus- 
band, can only be exercised when a foundation for it is laid 
in the otherwise neglected observance of religious duty, as 
understood by the Hindus. {Sir James IV. Colvile.) 

COLLECroR OF Madura v, Mooxioo Ramalinga 
Sathupathy. (1868) 12 M. I. A. 397 (442) = 

10 W. R. (P. c.) 17= 1 B. Ii. R. (P. C.) 1 = 

2 Suth. 135 = 2 Sar. 361. 

-Limitations on — Tracing of, by analogy from Niyoga 

practice —Propriety, See HINDU Law — ALOPIION — 

Widow— adoption by — assent of Sapindas — Adop- 
tion WITH— Law of, in Madras. 
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HINDU LAW— 

Adoption— Widow— Adoption by— (OwA/.) 

ASSENT or Sapindas— Adoption with— 

rroliil)ition of adoption by husband -Express and 

clear indicalion of — Necessity. See HINDU Law— ADOP- 
TION — AUIHOKI'IA' 10 adopt — CONSTKDCTION — BOY 
NAMED. (1921) 48 I. A. 513 (522) = 49 C. 1 (11-2X 

P > ohihiiioii of otiopHoii by husband — I mplicatioK of 

’^Conditions of’—P.ffect of prohibition. 

Inasnuicli as the authorities in favour of the widow’s 
power to adopt with the assent of her husband’s kinsmen 
proceed in a great measure upon the assumption that his 
assent to this meritorious act is to be implied wherever he 
has not forbidrlen it, so the power cannot be inferred when 
a prohibition by the husband either has been directly expres- 
sed by him, or can be reasonably deduced from his disposi- 
tion of his property, or the existence of a direct line compe- 
tent to the full performance of religious duties, or from other 
circumstances of his family which afford no plea for a super- 
cession of heirs on the ground of religious obligation to 
adopt a son in order to complete or fulfil defective religious 
rites (443). {Sir James W. Co/rd/e,) COLLECTOR OF 

^^AnuRA 7'. Afoonoo Ka:\ialinga Sathupathy. 

ri868) 12 M. I. A. 397 = 10 W. E. (P. C.) 17 = 

1 B.L. E. fp C.) 1=2 Suth. 135 = 2Sar. 361. 

Prohibition of adoption by husband — Implication of^ 

from his dispositioin of property — Permissibility — Condi 
tions. 

It has been argued, however, that even if this adoption 
would have been regular, had Ramasamy died childless and 
intestate, his arzi relating to the management and descent of 
the zemindary contains an indication of his intention that his 
daughters and their descendants should be his successors 
and representatives,, which ought to be taken to imply a 
virtual prohibition of the act of adoption by his widow. 
Their Lordships cannot accede to this argument. Rama- 
samy, no doubt, intended to be represented l)y his daughter’s 
line, should that line continue. But he made no express pro- 
vision for its failure, and the same reasons which justify a 
presumption of authority to adopt in the al^sence of express 
permission are powerful to exclude a presumptive prohibi- 
tion to adopt, when on a new and unforeseen occasion the 
religious duty arise'-'. His widow has not daimed a power 
to adopt, except on the happening of the contingency for 
which her husband omitted to provide. And her power so 
limited, not having been cjualified by his disposition, must 
be determined by th^ genf^ral law (445). {Sir James PV. Col- 

vile.) Collector ok Madura v. Mooitoo Ramalinga 
Sathupathy. (1868) 12 M. I. A. 397 = 

10 W. E. (P. C.) 17 = 1 B. L. E.(P C.)l = 

2 Suth 135 = 2 Sar. 361. 

Prohibition of adoption by husband — Presumption 

of — Exclusion of, on new and unforeseen occasion gh'ing 
rise to religious duty o^ adopting. 

The same rea.sons which justify a presumption of autho- 
rity to adopt in the absence of express permission by the 
husband are powerful to exclude a presumptive prohibition 
to adopt, when on a new and unforeseen occasion the religi- 
ous duty arises (445). {Sir James IV. Colvile ) Cf)LLEC- 

tor of Madura v. Mooi'too Uamalinga Sathu- 
pathy. (1868) 12 M. I. A. 397 = 10 W. E. (P. C.) 17 = 

1 B. L. E. (P. C.) 1 = 2 Suth. 135 = 2 Sar. 361. 

Prohibition by husband of. See under this Sub-head 

POWER OF. 

Proof of assent of — Sapindas — Nature of, required. 

It is not easy to lay clown an inflexible rule for the 
case in which no father-in-law is in existence. Every such 
case must depend upon the circumstances of the family. All 
hat can be said is, that there should lie such evidence of the 


HINDU LAW— (Cr;///^.) 

Adoption— Widow— Adoption 'by—(Contd.) 

Assent of Sapindas— adoption viiTH--{Contd ) 

assent of kinsmen as suffices to show that the act is done by 
the \yidow in the proper and bona fide performance of her 
religious duty and neither capriciously nor from a corrupt 
motive (442). (^;> James W. Colvile.) COLLECTOR OF 

Madura r. Moottoo Ramalinga Sathupathy 

(1868) 12 M. I. A. 397 = 10 W. E. (P. 0 ) 17 = 
1 B. L. E. (P. C.) 1 = 2 Suth. 135 = 2 Sar. 361. 

- There should be such proof of assent on the part of 
the sapindas as should be sufficient to support the inference 
that the adoption was made by the widow, not from capri- 
cious or corrupt motives, or in order to defeat the interest of 
this or that sapinda, but upon a fair consideration by what 
may be called a family council, of the expediency of sub.«ti- 
tuting an heir by adoption to the deceased husband 04). 

In this case no issue raises the question that the consents 
were purchased and i\oXbona fide attained (13-4). 

N^.B . — The above passage at p. 14 explains the passage 
in 12 M. 1. A. 397 (442) and states what was really intended 
to be laid down by that passage. {Sir James W. Colvile.) 

Rajah Vellanki Venkata Krishna Row 7/. Venkata 
Rama Lakshmj Narasayya. (1876) 4 I. A. 1 = 

1 M. 174(190 1) = 26 W. E. 21 = 3 Sar. 669 = 

3 Suth. 363. 

The passage at p. 14 in 4 I, A. 1, “ There should be 

such proof of assent on the part of the Sapindas .... 

of the expediency of substituting an heir by adoption to the 
deceased husband ” is quoted in (1) 45 I. A. 266 (273) = 

41 M. 998(1010-1) = 36M. L. J. 44 
and ('2) 47 I. A 99 (102-3) =43 M. 650(653-4) = 

39 M. L. J. 70. 

Property — Eight to — Consideration of, in determin- 
ing what Sapindas' assent is requisite—AWessitv. 

(A^.j^.— There has in recent years been considerable 
divergence of judicial opinion on the question whether an 
adoption by a Hindu widow is a spiritual rather than a 
temporal institution or a temporal rather than a spiritual in- 
stitution and whether the question of reversionary interest 
ought to be imported into the determination of the question 
of the sufficiency of sapindas’ assent. It has therefore been 
thought appropriate to collect in chronological order under 
this head all the passages bearing on the point.) 

The as.-ent of kinsmen seems to be required by reason 

of the presumed incapacity of women for independence, 
rather than the necessity of procuring the consent of all those 
whose possible and reversionary interest in the estate would 
be defeated by the adoption. James IV. Colvile.) 

COLLECTOR OF MADURA v. MOOTTOO RAMALINGA 

Sathupathy. (1868) 12 M. I. A. 397 (442) = 

10 W. E. (P. C.) 17 = 1 B. L. E. (P. C.) 1 = 

2 Suth. 135 = 2 Sar. 361. 

Where the deceased \vas a member of a joint Hindu 

family, and his father is not alive, the consent of all the 
brothers, who, in default of adoption, would take the 
deceased’s share, would probably be required, since it would 
be unjust to allow the deceased’s widow to defeat their in 
terest l^y introducing a new co parcener against their will 
(441-2). {Sir James W. Colvile!) COLLECTOR OF 

Madura v. Moo'itoo Ramalinga Sathupathy. 

(1868) 12 M. I. A. 397=10 W. E. (P. C.) 17 = 

1 B. L. E. (P. 0.) 1 = 2 Suth. 135 = 2 Sar. 361. 

In considering the question of the requisite assent in 

the case of a divided family where no father-in-law is in 
existence their Lordships observe that with reference to such 
a case “ It is not easy to lay down an inflexible rule. Every 
such case must depend upon the circumstances of the family. 

All that can be said is, that there should be such evidence 
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HINDU LAW— 

Adoption— Widow— Adoption toy— ) 

assent of Sapindas — Adoption with— 

of the assent of kinsmen as suffices to show that the act is 
done by the widow in the proper and bona fiJe performance 
of her religious duty, and neither capriciously nor from a 
corrupt motive” (442). {Sir James W . CoivUe.) COLLEC- 
TOR OF Madura v. Moonoo Ramalinga Sathu- 
PATHV. (1868) 12 M. I. A. 397-10 W. R. (P. C.) 17- 

1 B. L. R. (P. C.) 1 = 2 Suth. 135-2 Sar. 361, 

In holding that the assent of the niother of the 

deceased was sufficient to legitimate the adoption Sir James 
W. Col vile refers to the two facts (1) that she filled the 
office of Protector, and that by the express appointment of 
the deceased, and (2) that she was unquestionably the heir 
to the property in succession to the widow, aftc the failure 
of the deceased’s descendants (444-5). {Sir James W. 
Colvile.) COLLECTOR OF MADURA v. MOOTTOO RAMA- 
LINGA Sathupathy. (1868) 12 M. I. A. 397 = 

10 W. R. (P. C.) 17 = 1B. L. R. (P. C.) 1 = 

2 Suth 135 = 2 Sar. 361 


Their Ixrdships observed that the circumstance that 

a Samanodaka of the deceased was also his natural brother 
might strengthen his title to be considered, in the absence of 
nearer connections, the natural rrale protector of the widow 
(444). {Sir James IV, Cdvile.') COLLECTOR OK MAUUKA 
V. MooiTOO Ramalinga Sathup.athy. 

(1868) 12 M. I. A. 397-- 10 W. R. (P. 0.) 17 - 
1 B. L. R. (P. C.) 1 = 2 Suth. 135- 2 Sar. 361. 


Even in the case in which the person to whom an 

adoption is made died a <livided member, and his widow 
took his estate by right of inheritance, the assent of some- 
person who stands to her in the relation of j)roiector may 
be requisite (188-9), {Sir James fV. Co/7'//e.) Ski 

Raghunadha V. Sri Hrozo Kishoko. 

(1876) 3 I. A. 154 = 1 M. 69 (78 9)= 25 W. R. 291 - 

3 Suth. 263 = 3 Sar. 583. 


• The requisite authority is, in the case of an undi\id- 

ed family, to be sought within that family. It is in the 
members of that family that the widow must presumably 
find such counsellors and protectors as the law makes 
requisite for her (191). (^/> James W, Colvile.) bKl 

Raghunadha z/. Sri Brozo Kishoro. 

(1876) 3 I. A. 154 = 1 M. 69 (81-2) = 25 W. R. 291- 

3 Suth. 263^ 3 Sar. 583. 


HINDU LAW— 

Adoption — Widow— Adoption \v^~{Contd:) 

Assent of Sapindas — Adoption with— (CW/r/.) 

([Uent devolution of property is a mere accessory to it 
(191-2). {Sir James W. Colvile.) SKI KaGHUNADHA z'. 
Sri Brozo Kishoro. (1876) 3 I, A. 164 = 

1 M. 69 (81-2) = 26 W.R. 291 = 3 Suth. 263 3 Sar. 583. 

Though it may be the duty of a Court of Jii.stice 

administering the Hindu law to consirler the effect of an 
adoption upon the clevoluticm of property as a mere jegal 
consequence and not as the essential foundation of the law 
of adoption, it is still impossible not t<; >ee that there are 
grave social objections to making the ‘-uccession of pro- 
perty — and it may l>e in the case of < ollateral succession 
the rights of parties in actual possessi(m — dtpe-ndent rai the 
caprice of a woman, .subject to all tJic perniciou.- influences 
wliich interested advisers are too apt in India to exert over 
women possessed of, or capable of exeo ising doniinic>n over, 
property. It seems, therefore, to be the duly of the Courts 
to keep the power strictly within the limits which the law 
has assigned to it (T^3). {Sir James //'. Cohvile.) Ski 

Raghunadha z. Sri brozo Kishoro. 

(1876) 3 1. A. 154 - 1 M. 69 (83) = 25 W. E. 291 = 

3 Sar. 583 = 3 Suth. 263. 

A’. />’. — The above pas>age is quoted with approval in 

(1) (1918) 451. A. 265(272 3)-41M.998il010)- 

36M. L. J. 44- 

AND (2) (1920) 47 I.A. 99 (103) = 43M. 650 (654 5)- 

39 M. L. J. 70. 

There should be such proof of assent on the part of 

the sapindas as would be sufficient to support the inference 
that the adoption was made by the widow, not from capri- 
cious CM' c<»rrupt motives in cncltr to defeat the interests of 
this or that saj)inda. hut upon a fair c onsiderat ion by what 
may !)e called a f.itnily coum il of the expeciit i.cy of ^ub- 
stituting an heir by adoption to the decea-cd hu.s- 
band. {Sir James W, Col-vile.) Raj\h I'fi.LanKI 

Venk.ata Krishna Rao r . Venkata Kama I akshmj 
NaR.aSAYYA. (1876) 4 I. A. 1 (14)= 1 M. 174 (190 1)- 

26 W.R. 21 = 3 Sar. 669 = 3 Suth, 353. 

--{Viscount Cave.) ADUSUMILLl KRISINAVVA v. ADU- 

SUMILLI LakShmipathi. (1920)47 I.A. 99(102-3) = 
43 M. 650(663-4) = 28 M. L. T. 70 = 18 A. L. J. 601 = 
(1920) M. W.N. 385=24 C. W.N. 906= 32 L. W. 625 = 

56 I. C. 391 = 39 M. L. J. 70 


In discussing the question as to whose assent would 

be required in the case of an adoption to a deceased mem- 
ber of a joint Hindu family where the particular property 
of the deceased was his separate property and whether the 
rule applicable to the normal case of an adoption to a 
member of an undivided family, viz., that the widow must 
obtain the assent of a member of that family and could 
not travel out of that undivided family, was inappli- 
cable to such a case, their Lordships observed as follows: 

A distinction which is founded on the nature of the pro- 
perty seems to belong to the law of properly, and to mili- 
tate against the principle that the validity of an adoption 
is to be determined by spiritual rather than temporal con- 
siderations, that the substitution of a son of the deceased 
for spiritual reasons is the essence of the thing, and the 
consequent devolution of property is a mere accessory to it 
(191-2). {Sir James W. Colvile.) Sri RAGHUNADHA v. 

Sri Brozo Kishoro. (1876) 31. A. 164 = 

1 M. 69 (81-2) = 26 W. R. 291 = 3 Suth. 263 = 

3 Sar. 583. 

The principle is that the validity of an adoption is 

to be determined by spiritual rather than temporal consi- 
derations, that the substitution of a son of the deceased for 
spiritual reasons is the essence of the thing, and the conse- 


In a case in which the widow adopted with the 

assent of one (uily of the two nearest kinsmen and did not 
even apply for the authority of the other, she sought to 
justify the omission on the ground that she knew be would 
refuse. In holding that that was not a sufficient justifica- 
tion, their Lordships observed; “She is not entitled to 
say so, because to consult him is essential to her obtaining 
the mind of the kinsmen on that family question” (26). 
{Lord Rolertscn.) VFNKAMMA v. SUBRAHMANIAM. 

(1906) 34 I. A. 22 = 30 M. 50 = 6 C L. J. 140 = 
11 C. W. N. 345-2 M L. T. 91 = 9 Bom. L. E. 89 = 

4 A. L. J. 150 = 17 M. L. J. 114 . 
^In the judgment in the Ramnad case some expres- 
sions are used which might imply that the question of re- 
versionaiy interest forms only a secondary consideration in 
determining what sapinda’s assent is primarily itqidsite, but 
the remarks that follow as to the right of co-parceners in 
an undivided family to consider the expediem y of introduc- 
ing a new CO parcener, coupled with the observations of the 
Ik>ard in the subsequent case (4 1. A. 1, 14) show clearly 
that rights to property cannot be left out of con.Mcferaiion 
in the determination of the question. In the latter case the 
Board observe as follows : “ There should be such proof 

of assent on the part of the sapindas as should be sufficiej-t 
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Adoption— Widow— Adoption by— 
assent of Sapindas— Adoption with— 

to support the itiference that the adoption was made by 
the widow not from capricious or corrupt motives, in order 
to defeat the interest of this or that sapinda, but upon a 
fair considerati{)n of what may be called a family council 

of the expediency of substituting an heir by adoption to 
the deceased husband (273). 

And an eminent Hindu lawyer, dealing with the ques- 
tion whose consent is requisite to the validation of an adop- 
tion when the husband is separate, remarks that an adop- 
tion is more a temporal than a spiritual institution, there 
being no spiritual reason for adoption if the deceased left a 
f raternal nephew, and that the requisites of a valid adop- 
tion are all temporal ; therefore, the spiritual consideration 
should not be allowed to influence the judgment regarding 
the secular essential. And he then goes on to add : “Some 
light is thrown on the point by the decisions relating to 
alienations by widows with the assent of the next heir,” 
(273). (Mr. Ameer Alt.) VeERA BaSAVARAJU z/. BaLA- 
SURYA PraSADA Row. (1918) 46 I. A. 265 = 

41 M. 998 (1010-1) = 25 M. L. T. 1-9 L. W. 243 = 

17 A . L. J. 34 = 21 Bom. L. R. 238 = 23 C. W.N. 251 = 
29 C. L. J. 184 = 481. C. 706 = 36 M. L. J. 44. 

Assent of distant sapindas when nearest sapindas are 

alive /icid to be insufficient on the ground that the assent 
of the former is more likely to be influenced by improper 
motives (102). (Viseetint Cat/e.) AdusUMILLI KkiST- 
NAYVA 7 '. Adusumilta I.AKSHMIPATHI. 

(1920) 47 I. A. 99 =43 M. 650 (654) = 28 M. L. T. 70 = 

18 A L. J. 601 = (1920) M.W. N. 385 = 
24 C. W. N. 906=12 L. W. 626 = 66 I. C. 391 = 

39 M. L. J. 70. 

In considering the question of the requisite assent 

their Lordships observe that the consent required is that of 
a substantial majority of those agnates nearest in relation- 
ship who are capable of forming an intelligent and honest 
judgment on the matter, (yisconiit Cave.) Adusu.MILI I 
KrISTNAYYA rA ADUSUMILLI LakSHMIPATHI. 

(1920) 47 I.A. 99 (102-3) = 43 M. 650(658-9) = 
28 M.L.T. 70=18 A.L.J. 601 (1920) M.W.N 386 = 

24 C.W.N. 905=12LW. 626 = 66 I.C. 391 = 

39 M.L.J. 70. 

• Remote sapindas — Assttit of ~ SitffieteNcy of ~ 

Nearest sapinda — Consent of, not obtained. 

According to the Mithakshara law as applied in the 
Madras Presidency, in the absence of authority from the 
husband, and of the consent of the nearest sapinda, the 
assent of remote sapindas is not sufficient to validate an 
adoption by a Hindu widow. 

The reasons which make the assent of divided brothers a 
requisite condition apply mutatis mutandis to the case of 
the nearest sapindas other than brothers (273-4). (Mr. 
Ameer Ali.) Veera BaSAVaraJU v. BalaSURYA 
PraSADA row. (1918) 461. A 265 = 

41 M. 998 (1009-10) = 25 M.L T. 1 = 

9 L.W. 243 = 17 A.L J 34 = 

21 Bom. L. R. 238 = 23 OWN. 251 = 
29CL.J. 184 = 48 I.C. 706 = 36 M.LJ. 44. 

Samanodaka attd natural brother of deceased— 
Assent of — Sufficiency of. 

M would be excluded from the category of sapindas, 
and would come only in that of samanodakas, or those con- 
nected only by a libation of water and a common family 1 
name. He was, however, the natural brother of R, the 
deceased, and that circumstance might strengthen his title 
to be considered, in the absence of nearer connections, the 
natural male protector of R's widow (444). (Sir James IV, 


HINDU LAW -(Conid.) 

Adoption— Widow— Adoption 'by—(Conid.) 

Assent of Sapindas— adoption vmY{—(Contd,) 

Coivile.) Collector OF Madura z/. Moottoo Rama- 
linga Sathupathy. (1868) 12 M.I.A 397 = 

10 W.E. (P.C.) 17 = 1 B.L.E. (P C.) 1 = 

2Suth. 136 = 2 Sar. 361. 

dying unmarried — IVidow succeeding as heir 
to — Adoption by^- Validity — Dramda country. 

According to the law prevalent in the Dravida country, a 
Hindu woman, not having her husband's permission, may, 
if duly authorised by his kindred, adopt a son to him. 
There is no reason why this general proposition should not 
apply to every case in which a widow might make an adop- 
tion under a written authority from her husband (10). 

Where, therefore, a Hindu widow who had, on the 
death of her son under age and unmarried, succeeded to 
his estate, adopted a son to her husband with the assent 
of all the surviving sapindas of his family, held that the 
adoption was valid (10). 

There is no ground for saying that because the estate 
descended to the son natural-born of the husband, and the 
widow of the latter took it as heiress of her son and not 
immediately from her husband, the adoption made by her, 
if otherwise valid, therefore became invalid (10). (Sir 
James VV . Coivile. ) RaJAH VeLLANKI VANKATA 

Krishna Rao v. Venkata Rama Lakshmi Narasay- 
YA. (1876) 4 I.A 1 = 1 M. 174 (187) = 

26 W.E. 21 = 3 Sar. 669 = 

3 Suth. 363. 

Spiritual or temporal institution. See HINDU LAW 

—Adoption — Widow — Adoption by — Assent of 
SAPINDAS— Adoption with— Property— Rights to. 
(A^.i^.— Especially 45 I.A. 265.) 

Authority to adopt. 

See Hindu Law— Adoption— Authority to 

adopt. 

Bombay Presidency and Guzerat— Widow 

IN WHOM property OF HUSBAND NOT VESTED AS 

HIS HEIR— ADOPI'ION BY. 

Adopted son dying a minor and unmarried — Second 

adoption in case of — Validity. 

In the Mahratta country of the Presidency of Bombay 
and in Gujerat a Hindu widow, who is sole or joint heir to 
her husband’s estate, may adopt a son to her deceased 
husband, without authority from her husband, and without 
the consent of his kindred, or of the caste or of the ruling 
authority, but she cannot adopt where her husband has 
expressly forbidden an adoption. There is no sound reason 
why the applicability of this rule should depend upon the 
question whether the widow’s husband died as a separated 
or as an unseparated Hindu, or on the question w’hether 
the property which was vested in her when she made the 
adoption was or was not vested * in her as his 
heir. If it was her religious duty to adopt a son to her 
husband, that duty w’ould ]>e the same in either case, al- 
though possibly the right of the adopted son to the pro- 
perty vested in the widow might be different (526). 

Held, accordingly, that an adoption made by a widow 
on the death of a prior adopted son, a minor and unmar- 
ried, was valid. {Sir John Edge.) YadaS v. NaMDEO. 

(1921) 48 I.A. 613 = 49 C. 1 (13. 17) = 

26 C W.N 393 = 30 ML T. 63 = LE. 3 PC 41 = 

16 L.W. 665 = 20 A.L.J. 481 = 24 Bom. L.E 609 = 

A I.E. 1922 P C. 216 = 64 I.C. 636 = 42 M.L.J. 219. 

Custom Prohibiting. 

Validity of. 

Queere, whether a custom prohibiting widows from mak- 
ing an adoption — A custom wholly at variance with the 
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HINDU LAW-(Ct7y/^rt'.) 

Adoption-Widow— Adoption hY—(Co/ifd.) 

Custom prohibiting— Validity ov 

Hindu law and Hindu religious conceptions — would, even 
if proved to exist in certain localities, be recognised in the 
British Indian Courts. (Mr. Ameer AH.) PRATAP SiNGH 
SHIVSINGH J'. agarsingji Raisingji. 

(1918)461. A. 97ri06) = 43 B. 778 (791) = 
17 A.L.J. 522 = (1919) M.W N. 313 = 
21 Bom LE. 496 = 24 C.W N. 67 = 10LW. 339 = 
27 M L.T. 47-50 I.C. 457 = 36 M.L J. 511 

Declaration of validitv of— Suit by widow 

FOR— Maintainability. 

Wajib-ul-arz in which widow already recorded as 

proprietor — Entry of adopted son’s name in, as successor — 
Refusal by Settlement Officer of, on reversioner’s objection 
Widow referred by him to civil suit. SPECIFIC 

Relief Act, S. 42— Cases under— Hindu law— 
Adoffion— Widow — Adoption by. 

(1878)6 IA 87(112) = 1A. 688 (706). 

Divesting of est.ate by. 

— Estate vested in adoptive mother — Estate vested in 

third party — Distinction. See HINDU La\\' — ADOPTION 

— Widow— Adoption by (1) Effect of and (2) 
POWER OF — Vesting of husb.and’s estai e in 
widow. 

Effect of. 

of estate vested i/i loido'.o and 7estifi§ 

thereof in adopted son. 

The result of an act of adoption by a Hindu widow is to 
divest the whole property from the mother and to vest it in 
her adopted son, because the property is in the widow from 
the death of the husband, till the power of adoption is 
exercised, and then that adoption divests it from the widow, 
and vests it in the adopted son (242). (Lord Campbell f) 

Dhukm Das Pandey Mussum.at Shama 
Soondari Debi.ah. 

(1843) 3 M.T.A.229=6 W.E. (P.C.)43 = 

1 Suth 147=1 Sar. 271. 

When an adoption is made by a Hindu widow to her 

husband, his property would, by the act of adoption, be 
divested from the widow, and vest in the adopted son as his 
son and heir (S.'iS). (Sir James W. Colvilef) ChOWDRY 
PUDUM Singh Kofr Oodey Singh. 

(1869) 12M.I,A. 350 = 12 W. E. (P. C.) 1 = 
2B.LE.(P C ) 101 = 2 Suth. 219 -2 Sar. 447. 

Instate not Vested in adoptive mother — Divesting of. 

See all cases under HINDU — LAW ADOFHON WIDOW — 

Adoption by— power of— Vesting of Husband's 
Estate in Widow. 

Joint Family — Surviving coparcener in — Estate 

vested in— Divesting of, by adoption by widow of deceased 
co parcener — Authority to adopt* — Adoption by widow pur- 
suant to. (Sir James W. Colvi/e.) SrI RaGHUNADHA ?■. 
Sri Brozo Kishoro. (1876) 3 I.A. 154 = 1 M. 69 = 

26 W E. 291-3 Sar. 583 = 3 Suth. 263. 

Joint Family — Surviving co-parcener's loidow — 

Adoption by — Estate vested in predeceased Co-parcener's 
son if divested by. 

H and By two brothers, were members of a joint Hindu 
family governed by the Mitakshara law. Neither had 
any male issue. H died first, leaving his widow pregnant. 
Then B died giving his widow authority to adopt a son. 
After the death of By Lf's widow gave birth to a son, the 
appellant. Thereafter, B's widow adopted N as son to 
her deceased husband. The question was as to the effect 
of the adoption upon the title to joint family property. 

It was contended for the appellant that, at the time 
when the adoption of N took place, the family estate had 

90 


HINDU -^(C ontd .) 

Adoption— Widow— Adoption ):iy~(Contd ,) 

Effect of— (C ontd.) 

become vested absolutely and exclusively in the appellant, 
and that the adoption could not detract from the right so 
vested. 

L/eldy over-ruling the contention, that the decision in 
L. R. 3 I. A. 154 governed the case and excluded the 
appellant’s contention (1I3). (Sir Arthur Wilson.) 
Bachoo HUKKISONDAS V . Mankorebal 

(1907) 34 I. A. 107 = 31 B. 373 (379-80) = 
2 M. li. T. 295 = 6 C. L. J. 1-11 C. W. N. 769 = 

9 Bom. L. E. 646 = 17 M. L. J. 343. 
See also HINDU T.AW— ADOFFION— WIDOW— ADOP- 
TION BY— VAunn Y— JOINT Family. 

(1918) 46 I. A.' 265 = 41 M. 998 ri005-7). 

Person entitled in default of souy natural-horn or 

adopted — Rights -vithin his competency created by, whilst in 
possession — Effect of. as against adopted son. 

SemblCy if a Hindu widow lies by for a considerable time 
anti makes no adoption, and the property come.s into the 
possession of some one who would take it in the absence of 
a son, natural or adopted, and such person were to create 
rights in such property within his competency whilst in 
possession, in such cases totally different considerations 
would arise. (Mr. Ameer Ah.) PRATAPSINGH ShIVSINGH 
e'. agarsingji Raisingji. (1918) 46 I. A. 97 = 

43 B. 778 (794-5) = 17 A. L. J. 522 = 
(1919) M. W. N. 313 = 21 Bom. L. E. 496 = 
24 C. W. N. 57 = 10 li. W. 339 = 27 M. L. T. 47 = 

50 I. C. 457 = 36 M. L. J. 511. 

Steond adoption on death of first Ica’oing adoptive 

mother as hi^ heir — Estate rested in u>id(>70 as such heir if 
dfi'ested by. 

The first adopted son became his fatlier’s lieir ; on the 
death of that son after that of his father, the widow became 
the heir, not of her late husband but of the adopted son. 
Whether by the act of adopting another son she in point of 
law divested herself of that estate in favour of the second 
son may be a question of some nicety, on which their Lord- 
ships give no opinion (208). (Sir Robert P. Collier.) 

Ramasawmi AIYAN V . Vencataramaiyan. 

(1879) 6 I. A. 196 = 2 M. 91 (101) = 5 C. L. E. 347 = 

4 Sar. 42 = 3 Suth. 663. 

Essence of. 

Substitution of son for spiritual reasons — De7>olu- 

/ion of property. 

The substitution of a son of the deceased for spiritual 
reasons is the essence of the thing (adoption), and the con- 
sequent devolution of property is a mere accessory to it. 
U91-2). (Sir James W. Colvile.) Sri RaGHUNADHA v. 
Sri Brozo Kishoro. (1876) 3 I. A. 154 = 

IM. 69(81 2) = 25 W. E. 291 = 3 Suth. 263 = 

3 Sar. 583. 

Estate Divested by. 

Estate vested in adoptive mother — Estate vested 

in third person — Distinction, See HINDU Law — ADOP- 
TION— WIDOW— ADOPTION BY (1) Effect of. (2) 

POWER of — Vesting of husband’s estate in 

WIDOW. 

Evidence as to. 

-Ad mission by widow of factum and regularity of 

adoption — V alue of y in suit against her by adopted son — 
Evidence conflicting. 

In a case of conflicting evidence, in a suit brought on 
behalf of an adopted child against the adopting mother in 
respect of her deceased husband’s estate, a declaration by 
her, whether by deed or word of mouth, that she had 
adopted the child with all necessary ceremonies would be 
strong corroborative evidence in the child’s favour (162). 
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HINDU LAW— (6’c7/A/.) 

Adoption— Widow— Adoption by— (OW.) 

Evidence as to— ((.W r/.) 

(Sir Barm'S SrkE NARAIN MiTTEK e-. SreE- 

MU ITV KISHKN SoONDKRV DASSEE. 

(1673) Sup. I. A. 149=11 B. L. E. 171 = 
19 W. E. 133 = 3 Sar. 203 = 2 Suth. 774. 

Bcol’s — •ll'i(/o7u\r name Civitiuued 

illy t7’en after a/h'i^ed adoption — Value of. 

Where the question is whether a person was <acloptcd by 
a llintlu widow to her husband, the fact that, even after the 
alleged adoption, the widow remained the registered owner 
of hei- husband’s property for the whole of her life is a very 
material circumstance showing that she did not really adopt 
to her husband (357-3). 

As, by the act of adoption, the property of the deceased 
would be divested from hi> widow and would vest in the 
adopted son as son and heir of the deceased, the regular 
course would be for the substitution by the widow of the 
adopted son’s name for her own in the Revenue Collector’s 
Books (358). (Sir James CoB’i/e.) ChowdrV PUDUM 
Singh Koer Oodev Singh. (1869) 12 M.I.A. 350 = 

12 W. E. (P. C.) 1 = 2 B. L. E. (P. C.) 101 = 

2 Suth. 219 = 2 Sar. 447. 

Husband— Adoptign bv— ceremonies of— 

Direction to widow io perform— Non-com- 
pliance WITH— Vai. inn V of adopi ion— Effect on. 

Adoption of different boy by widow — Validity of. 

See Hindu Law — Adoption— Deceased --Adoption 
BY. (1876)3 1. A. 253 (268). 

Husband — Adoption not to, but to avidow alone. 

— ^ Adopted soil's rights in ease of. 

An adoption by the widow alone for any purix)se required 
by the Hindu law, would not give to the adopted child, 
even after her death, any right to the property inherited by 
her from her hiis!)and (356). (Sir James IV. Co/vi/e.) 

Chowdry PUDUM Singh v. Koer Oodev Singh. 

(1869) 12 M. I. A. 350 = 12 W. E. (P. C.) 1 = 
2 B. L. E. (P. C.) 101 2 Suth. 219 2 Sar. 447. 

Meaning okdinarvoe, in Hindu Law. 

.Idoption must he to hnshand and not to widino 

alone. 

As an adoption by a widow is for her husband’s benefit, 
so the child must be adopted to hini ajul not to the widow 
alone (356). (Sir James W. CoBoile.') CHOWDRV PUDUM 

Singh v. Koer Oodev Singh. 

(1869) 12 M. I. A. 350-12 W. E. (P. C.) 1 = 
'2 B. L. E. (P. C.) 101 = 2 Suth. 219 - 2 Sar 447. 

The adoption of an heir by a widow in the ordinary 

sense of the Hindu law, is the adoption of a person who 
should be heir to herself and husband, and capable of per- 
forming the religious ceremonies which are supposed to be 
for the benefit of the .souls of both (12). (Sir James W. 

Colvile.) Rajah Vellanki Venkata Krishna Rao v. 
Venkata Rama Lakshmi Narasavya, 

(1876) 4 LA. 1 = 1 M. 174(189) = 26 W. E. 21 = 

3 Sar 669=3 Suth. 353. 

Nanda Pandita’s extension to, of rule of legal 
marriage being possible between adopter and 

mother of adoptee. 

Correctness of. 

Nanda Pandita in the Dattaka Mimamsa extended to 
adoption by females the rule of Hindu law that no one can 
be adopted as a son whose mother the adopter could not 
have legally married. This extension of the rule by Nanda 
Pandita is not based upon the authority of any of the 
Smritis or institutes of sages ; it i.s not supported by any 
text of the Daltaka Chandrika, or by any of the texts of 


HINDU LAW — (Contdf) 

Adoption— Widow— Adoption by— 

Nanda Pandita’s extension to. of rule of 
legal marriage being possible between 
Adopter and mother of adoptee— 

the sages Saunaka and Sakala from which most of the rules 
of the Dattaka Mimamsa weie deduced ; and the extension 
has also not been accepted as the law in India, at lea.st, so 
far as adoptions by widows to their deceased husbands are 
concerned (161-2). The rule of the Hindu Jaw that a legal 
marriage must have been possible between the adopter and 
the mother of the adopted boy refers to their relationship 
prior to marriage (162). (Sir John Edge.) PUITU Lal 
Parb.ati Kunwar. (1915) 42 I. A. 166 = 

37 A. 359 (367-8)= 13 A. L. J. 721=19 0. W. N. 841 = 
22 C. L. J. 190=17 Bom. L. E. 549 = 18 M. L. T. 61 = 

2 L. W. 881 = (1915) M. W. N. 514=29 I. C. 617= 

29 M. L. J. 63. 

power of. 

(See also UNDER THIS HEAD — VALIDITY OF.) 

-Different in different schools. 

The authority of a widow to give or take in adoption 
differs in different schools of Hindu Law (127-8). (Lord 
Hohheuse.) SRI BaLUSU GuRULINGASWAMI Vr Sri 
Balusu Ramalakshmamma. (1899) 26 1. A. 113 = 
22 M. 398 (408) = 21 A. 460 = 3 C. W. N. 427 = 

1 Bom. L. R. 226 = 7 Sar. 330 = 9 M.L.J. 67. 

-limits to. See all cases collected under HINDU 

Law— Adoption— Widow— Adoption by— Validity 

OF. 

Limits which lofiv has assigned to — fCeeping penver 

strictly ivithin — Court's duty. 

Though it may be the duty of a Court of Justice admi- 
nistering the Hindu law to consider the effect of an adop- 
tion upon the devolution of property as a mere legal conse- 
quence and not as the es.sential foundation of the law 
of adoption, it is still impossible not to see that there are 
grave social objections to making the succession of pro- 
perty— and it may be in the case of collateral succession 
the lights of parties in actual possession — dependent on the 
caprice of a woman, subject to all the pernicious influences 
which interested advisers are too apt in India to exert over 
women possessed of, or capable of exercising dominion over, 
property. It seems, therefore, to l>e the duty of the courts 
to keep the power strictly within the limits which the law 
has assigned (o it (193). (Sir James IV. Co/vile.) SKI 

Raghunadha 7'. Sri Brozo Kishoro. 

(1876) 3 LA. 164 = 1 M. 69 (83) = 26 W. B. 291 = 

3 Sar. 583 = 3 Suth. 263, 

The above observations in L. R. 3 I. A. l54 (193) 

are quoted with approval in (1) (Mr. Ameer Ali.) VeeRA 

Hasavaraju V. Balasurya Prasada Row. 

(1918) 45 I. A. 266(272 3) = 41 M. 998 (1010) = 

26 M. L. T. 1 = 9 L. W. 243 = 17 A. L. J. 34 = 

21 Bom. L. R. 238 = 23 C. W. N. 261 = 

29 C. L. J. 184 = 48 I. C. 706 = 36 M. L. J. 44. 

and (2) (Viscount Ca7'e.) ADUSUMILLI KRISTNAYYA 
V. ADUSUMILLI LAKSHMIPATHI. 

ri920) 47 I A. 99(103. 108) = 43M. 650(654-6) = 

28 M. L. T. 70= 18 A.L.J 601 = (1920) M.W.N. 386 = 

24 C.W.N. 905 --- 12 L. W. 625 = 66 I. C. 391 = 

39 M. L. J. 70. 

' Mahratta country and else7vhert>^Disiinciion. 

The Hindu law in the Mahratta country of the Presidency 
of Bombay and in Gujerat as to the power of widows to 
adopt to their deceased husbands differs widely from the 
Hindu law as it has been variously interpreted in other 
parts of India, but whether it is the original Hindu law on 
that subject, or a deviation from it is not now an easy 
question to decide with certainty ; probably it is a devia- 
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H NDTT LAW— 

Adoption— Widow— Adoption \>y—{Coutii.) 

POWER OF {Could.) 

tion. {Sir John Ed^o.) YadaO n. NaimDEO. 

(1921) 48 I. A. 513 = 49 C. 1(16) = 26 O W N. 393 = 
30 ML.T 63 = L.E 3P.C.41 = 15L W. 565 = 
20 A. L. J. 481 = 24 Bom. L. R. 609= 64 I. C. 536 = 

A I.R 1922 P.C. 216 = 42 M. L. J 219 

Marwari Battias of Jaisitl mere — Ciistoyn amo/:^, 

greatly extenai?/ z f:'oer . 

Quare^ whether, among the ^^arwali Hanias of Jaisul- 
mere, a custom exi'^ts under which the power of widows in 
regard to adoption is greatly extended. {Sir ^lhilre7o 
Seoblef) MUTSADDr T AL r'. KUNM)AN I ALL. 

(1905) 33 I.A. 55 - 28 A. 377 (380) - 3 A L. J. 246 - 
1 M. L T. 93 - 8 Bom. L. E. 371-9 Sar. 42- 

16 M. L. J 174 


Vesting of husband’s estate in widow — Neces.^ity — 

Vesting of estate in another — Kffect. See HlNIUJ I-.-WV — 

Adoption — VTlow — adoption pv— Validity of — 
Son’s son, natur \l or Ar>opTi-D. 

(1865) 10 M.T.A. 279 (310). 

See Hindu Law— Atioption — widow — Adop- 
tion BY — Validity op— Son dying unmarripd. 

11865) 10 M. I. A. 279 (311 2.) 


.W Hindu Law — Adopi ion Widow —Adop- 
tion in’ — A ssent ok Sapindas — a dop'i ion wki h — 
Son DYING/ UN.MARPIKD. (1876) 4 I. A. 10 - 

1 M. 174 (187). 


Hindu I.\w — A doption — Widow — .\ i)OP- 

TION BY— VaLIDLM' OK— SON — \'KSTING OF ESTA'I E 
IN. (1881) 8 I.A 229 (245) 8 0.302 (309.310). 

■ See Hindu i.\w— Adop'iion — Wid(>w— adop- 

tion BV— VaI.IDITV of HrSH\ND’S estate* not yks- 
TED'in w idow. (1918) 46 I. A. 97 =43 B. 778 (793). 


See Hindu !.\w— .\iioption— Widow — Adop- 
tion BY— V.tEIDi rV OF— JOINT FAMI LY— SU RVl YI NG 

Co parcener’s w idow in. (19-18) 46 I. A 265 = 

41 M, 998(1005 6, 1007). 

See Hindu Law— adopiion — Widow — Adop- 
tion BY — BOMBW PrESIDFNCV, FTC. 

(1921) 48 1 A. 513 (526)- 49 C 1(13, 17). 

— — See also Hindu r.Aw — Adoption — Widow — 
adofi'ion BV— Vai.umi'y of — Son's widow' — Vest- 
ing of estate in. 

(1) (1865) 10 M I. A. 279 

(2) (1876) 4 I A. 1 (9) ' 1 M. 174 ( 186). 

(3) (1881) 8 I A. 229(245) = 8 C. 302(309 10). 

(4) (1887) 11 1 A. 67 = 10 M, 205. 

(5) (1889) 16 I A. 166 (170) -- 17 0- 122(127). 

(6) (1918) 46 I. A. 156 (161 2) = 41 M. 855 (859-60). 

See Hindu law— adoption — Widow' — adop- 
tion BY — Effect of— Joint Family — Suryiving 

CO-PARCENEK’S WIDOW'— ADOPTION BV — ESTATE VJ S- 
TED IN PREDECEASED COjPAKCENER’S SON IF DIVKS 

TED BV: 3 I A. 164 & (1907) 34 I.A. 107 (113) = 

31 B 373 (370 80 ) 

See Hindu Law — Adoption — Widow' — Adop- 
tion BV— Effect OF — Person i:ntitledin default 
OF SON, natural-born ORADOin'EI) — RIGHTS W ITH- 
IN HIS COMPETENCV CREATED BV, WHILST IN POSSES- 
SION — Effect of, as against adopted son. 

(1918) 46 I. A. 97 = 43 B. 778 (794-5). 

Retrospective operation of. 

See Hindu i.aw — Adoption — adopted son. 

(1) Adoptive father— will by & (2) Posn iON and 
hights of. 


HINDU LAW -{Cuitii:) 

Adoption— Widow— Adoption \iy-~{Cofittl.) 

Setting aside of. 

See (1) Hindu Law— reversioner, (2) Limita- 
tion act of 1908— Art. 118, & (3) Specific Relief 
act, S, 42— Cases under— Hindu Law- adoption. 

Validity of, 

{See also HINDU LAW— ADOPTION— VALIDITY 

OF.) 

Ante-adoption agreement providing for giving up 

to widow and her relatives greater part of adoptive father’s 
estate — Adoption made pursuant to. See HINDU Law — 
ADOPTION— ANTE-ADOPTION AGREEMENT — WIDOW 
AND NA TURAL FAl HER — AGREEMEN T BTH W EEN. 

(1920) 47 I. A. 99 (107) - 43 M. 650 (659). 

— -Ante-adoption agreenient reserving life interest to 

widow in husband’s property — Adoption made pursuant to 
— Fraud upon authority to adopt if a — Validity of adoption 
and of agreement in such a case. See Hindu Law — 
ADOPTION— Ante-adoption agkke.ment — Widow' 
AND n.atural e.a'ther— Agreement between. 

(1888) 16 I. A. 53 (58 9)=16 C. 556 (563-4). 

Roy-named in authority to adopt — Boy different 

from — Adoption of— Validity of. See HINDU Law — 

Adoption — Authority to adopt — C oNSiRun ion 
OK — Roy named. 

Roy not in existence at time of auth(’rity to adopt — 

Adoption of. See HINDU Law — .ADOPTION — AUTHORI- 
lA 'I'O ADOP1 — ADOPTION UNDER— ROV NOT IN EXIS- 

'I KNCE FTC. (1905) 33 I. A. 65 = 28 A. 377 (382). 

i^rother’^ ^on — .Adoption of widow’s own, pursuant 

to aiilliorily. .SVc HINDU Law — A DOP'HON— .AUTHORITY 
K) ADOP'I' .ADOI'TION UNDFR — I^RO'IHEK’S SON. 

(1915) 42 I. A. 155 (161 2) 37 A. 359 (366 8). 

Husband — .Adoption by — Ceremonies of — I lirection 

to widow to perform — Non-compliance with — Validity of 
adoption — Effect on — .Adoption of different boy by widow 
— Validity of. See HINDU LAW'— .ADOPTION — DECEAS- 
ED— ADOPTION BY. (1876) 3 I. A. 253 (258). 

Husband’s estate I>eing vested in widow — Necessity 

— A^esting of estate in another — Effect. See HINDU LAW 

— ADORTiON — W idow — Adoption by — Power of 

Vesting of husband’s estate in widow. 

— — Husband’s estate not vested in widow as his heir 

.Adoption by her in case of — Vali<iity — Bombay Presidency 
and Giizerat — Law in. See HINDU LAW' — ADOPTION 

Widow— Adoption by— Bombay Presidency and 
Guzerat. (1921)48 I. A. 513(626) = 49 C 1 (13, 17). 

I/nshaHiVs estate not vested in wideno — Adopiion by 

her in case of — Right of . 

The right of a Hindu widow to make an adoption is not 
dependent on her inheiiting as a Hindu female owner her 
husband's estate. She can exercise the power so long as is 
not exhausted or extinguished even though the property was 
not vested in her. {Mr. Ameer Ali.) PRATAPSINGH 

Shivsingh 7'. agarsingji Raisingji. 

(1918) 46 I. A. 97=43 B. 778 (793) = 17 A. L. J. 522 = 

(1919) M. W. M. 313 = 21 Bom. L. R. 496 = 
24 C. W. N. 57 = 10 L. W. 339 = 27 M. L. T. 47 = 

50 I. C. 467 = 36 M. L. J. 611 . 

Joint family — Snr^ni'ing co-pa rcene As zvidaiv in 

Property vested in — Adoption by predeceased co-parceneAs 
widow after — Validity. 

P and B formed members of a joint Hindu family. On 
P^s death without male issue but leaving a widow, the entire 
joint family proix^rty vested by right of survivorship in B. 
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HINDU -LAr^~{Contd,) 

Adoption— Widow— Adoption "by— 

Validity ov-~{Conid.) 

B then died leaving a son V who became entitled to the en- 
tire property. On KV death without male issue, the estate 
vested in lus widow. Thereupon P's widow purported to 
adopt a son to him. The District Court held that, in that 
condition of the joint family, the power and capacity of 
P's widow to make any adoption to him came to an end 
when the joint family property vested in V's widow. 

The High Court and the Privy Council left the question 
open. {Mr. Ameer Ali .) Veeka BaSVARAJU v. BaLA- 
SURYA PRASADA RaO. (1918) 46 I. A. 266- 

41 M. 998(1006 6, 1007)-25 M.L.T. 1 = 9 L. W. 243 = 
17 A L. J. 34=21 Bom. L. R. 238 = 23 0. W. N. 261 = 

29 C. L. J. 184 = 48 I. C. 706 = 36 M. L. J. 44. 

Only son — Adoption of. 

Qiicere^ whether an adoption by a widow of an only son 
is valid (178). {Lord Macnay^hten.) SRI ANMI DeVI 

Garu V. Sri Vikrama Devi Garu. 

(1888) 16 LA. 176=11 M. 486(490) = 6 Sar. 190. 

Only son — Adoption of, with assent of sapindas — 

Bombay — Madras- — Law in. 

An adoption of an only son by a Hindu being perfectly, 
valid in Madras, such an adoption made by a widow with 
the assent of sapindas is not invalid in Madras on the 
ground that it is so improper that in the absence of express 
authority given by the husband the widow has no power to 
effect it 

Qucere, whether the law on the point is different in 
Bombay. {Lord Hobhouse.) SRI ByVLUGU GURULINGA- 

swAMi V. Sri Balusu kamalakshmamma. 

ri899) 26 1. A. 113(127-8) = 22 M. 398 (407-8) = 
21 A. 460 = 3 C. W. N. 427 = 1 Bom. L. R. 226 = 

7 Sar. 330 = 9 M. L. J. 67, 

Second adoption on death of prior adopted son a 

minor and unmarried — Validity of— Bombay Pre.sidency 
and Guzerat— Law in. Sec Hindu Law— Adop'i ion— 
Widow— Adoption by— Bomhay Presidency and 
GUZERAT. (1921) 48 1. A. 513 (526) = 49 C. 1(13, 17). 

Second adoption on death of first after attaining age 

of sufficient maturity — Validity of. 

It was contended that, by the adoption (by a Hindu 
widow) of one son, all the spiritual benefit to be derived 
from the act was secured to her deceased husband, and 
the adoption of a second boy was, therefore, supererogatory. 
This contention is disposed of by the judgment of Mitter, J. 
(in 22 W, R. 121) An adopted son attaining an age 
of sufficient maturity and by performing the religious 
services enjoined by the shasters, cannot exhaust the whole 
of the spiritual benefit which a son is capable of conferring 
upon the soul of his deceased father ; because these services 
are enjoined to l>e repeated at certain stated intervals, and 
the performance of them on each successive occasion secures 
fresh spiritual benefit to the soul of the deceased father. 
This contention is opposed to the general principles of the 
Hindu law. {Sir Andre7v Scoble.) KaNNEPALLI SuryA- 

narayana V. pucha Venkata Ramanna. 

(1906) 33 I. A. 146 (154 6) = 29 M. 382 (389) = 
10 C. W. N. 921 = 4 0. L. J. 171 = 1 M. L. T 260 = 

8 Bom. L. B. 700=3 A. L. J. 702 = 16 M. L. J, 276. 

-Several successive heirs — iMpse of — Adoption after — 

Validity. 

It could hardly have been intended by the deed of permis- 
sion to adopt that after the lapse of several successive heirs 
a son should be adopted to the great-grand father of the 
last taker, when all the spiritual purposes of a son, accord- 
ing to the largest construction of them, would have been 


HINDU l,KVl—{CoHtd.') 

Adoption- Widow— Adoption by— 

j Validity OY—{Cofttd,') 

satisfied (310) {Lord Kingsdown.) MUSSUMAT BhOOBUN 

Moyee Debia V. Ram Kishore Acharj Choudry, 

(1866) 10 M. I. A. 279 = 3 W. R. P. C. 16 = 

1 Suth. 674 =2 Sar. 111. 

Son — Vesting of estate in — Authority to adopt if 

not exercisable after. See HINDU Law— ADOPTION— 

Widow — Adoption by — Validity of — Son’s widow. 

(1881)8 I. A. 229 (246) = 8 C. 302(309, 310). 

dying unmarried — Mother succeeding as heir to 

— Adoption by — Validity of. 

If B had died unmarried, his mother, C, would have been 
his heir, and the question of the validity of an adoption by 
C under an authority conferred upon her by her husband 
would have stood on quite different grounds. In that 
case, by exercising the power of adoption, she would have 
divested no estate but her own, and this would have brought 
the case within the ordinary rule (311-2). {Lord Kings- 
down.) MUSSUMMAT BHOOBUN MOYEE DEBIA v. RAM 

Kishore Acharj Chowdhry. 1 Suth. 674= 

(1865) 10 M. I. A. 279=3 W. B. (P.C.) 16=2 Sar. 111. 

Son dying a minor and unmarried but after attain- 
ing ceremonial competence — Adoption in case of — Validity. 

Queere, as to the validity of an adoption made by a 
Hindu widow to her husband on the death of her son un- 
married in a case in which that son had attained ceremonial 
competence (237). {Lord Lindiey.) VeRABHAI AJUBHAI 
Bai Hiraba. (1903) 30 I. A. 234= 

27 B. 492 = 7 C.W.N. 716 = 5 Bom.L.R. 534= 8 Sar. 608. 

Son's son, natural or adopted — Vesting of estate in 

— Adoption after — Validity of. 

If Bhowanee Kishore (the .son) had left a son, or if a son 
had been lawfully adopted to him by his wife under a pow’er 
legally conferred upon her, the power of adoption given to 
the mother of Bhowani Kishore by his father would have 
Ijeen at ?n end (310). {Lord Kingsdown.) MUSUMMAT 

Bhoobun Moyee Debia v. Ram kishore Acharj 
Chowdhry. (1865) 10 M. I. A. 279 = 

3 W. R. (P. C.) 15 = 1 Suth. 674 = 2 Sar. 111. 

Son's widenv — Vesting of estate in — Adoption after 

— Validity. 

In 1811, G, being childless, executed a deed of permission 
to adopt by which he gave power to his wife, C, to adopt a 
.son. He afterwards had a son, B, by his wife, C. In 1819, 
two years after his son’s birth, and while he was living, G 
executed another deed of permission to adopt which per- 
mitted C, in the event of the death of B, to adopt a son, 
and, in the event of the death of that adopted son, to adopt 
other sons in succession, to avoid the extinction of the pinda. 

B, on coming of age, succeeded to the ancestral and other 
estate of his father who had died. On B's death, childless, 
his widow succeeded as heir to her deceased husband. 
Sometime after B's death, C , his mother, exercised the 
power given to her by the deed of 1819, by adopting a son 
to G. On a question arising as to the validity of the adop- 
tion made by C , Ram Kishore being the name of the adopt 
ed son, held that, when C professed to exercise the power 
given to her by the deed of 1819, the power was incapable 
of execution, and that the adoption of Ram Kishore w’as 
therefore invalid (307). 

7 he deed of permission does not in express terms assign 
any limits to the period within which the adoption may l)e 
made. But it is plain that some limits must be assigned. 

It might w’ell have been that B had left a son, natural- 
born or adopted, and that such son had died himself, leav- 
ing a son, and that such son had attained hi.s majority in 
the lifetime of C. It could hardly have been intended that 
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HINDU lJL^—(^Contd.) 

Adoption— Widow — Adoption yiy~{CofU({. ) 

Validity 0¥^{Conui.) 

after the lapse of several successive heirs a son should be 
adopted to the great-grand-father of the last taker when 
all the spiritual purposes of a son, according to the largest 
construction of them, would have been satisfied (309-10). 

In this case, B had lived to an age which enabled him to 
perform — and it is to be presumed that he had performed — 
all the religious services which a son could perform for a 
father. He had succeeded to the ancestral property as heir ; 
he had full power of disposition over it ; he might have alie- 
nated it ; he might have adopted a son to succeed to it if he 
had no male issue of his body. He could have defeated 
every intention w’hich his father entertained with respect 
to property (310), 

On the death of his wife succeeded as heir to him, and 
would have equally succeeded in that character in exclusion 
of his brothers, if he had had any. She took a vested es- 
tate, as his widow, in the whole of his property. It would j 
be singular if a brother of B, made such by adoption, could 
take from his widow the whole of his property, when a 
natural-born brother could have taken no part. If Ram 
Kishore is to take any of the ancestral property, lie must 
take all he takes by substitution for the natural-born son, 
and not jointly with him (310- J.) The estate of B, being 
unlimited, and he having married and left a widow as his 
heir, and that heir having acquired a vested estate in her 
husband’s property as widow, anew heir cannot be suljsti- 
tuted by adoption to C who is to defeat that estate, and take 
as an adopted son whai a legitimate son of 6’, would not 
have taken (311). 

An additional difficulty in holding the estate of tlie 
widow of By to be divested niay, perhaps, be found in the 
doctrine of Hindu law, that the husband and wife are one, 
and that as long as the wife survives, one-half of the hus- 
band survives ; but it is not necessary to press this objection 
(312). {Lord Ki7igsd(ni)n.) MUSSUM.AT RhoOBUN j 

Moyee Debia V. Ram Kishore Acharj chowdhry. 
(1866) 10 M.IJV. 279 = 3 W.B. (P.C.) 16 = 1 Suth. 574 = 

2 Sar. 111. 

The question is, whether the estate of the son of Gour | 

Kishore being unlimited, and that son having married and 
left a widow as his heir, and that heir having acquired a 
vested estate in her husband’s property as a widow, a new 
heir can be substituted by adoption who is to defeat that 
estate, and take as an adopted son what a legitimate son of 
Gour Kishore w*ould not have taken. This seems contrary 
to all reason and to all the principles of Hindu Law (3l 1). 
No case has been produced, no decision has been cited from 
the Text-Books, and no principle has been stated to show ; 
that by the mere gift of a power of adoption to a widow, 
the estate of the heir of a deceased son vested in possession, 
can be defeated and divested (312). {Lord /Citigsdown) 
Mussummat Bhoobun Moyee Debia v. Ram Kishore 
Acharj Chowdhry. (1865) 10 M.I.A. 279 = 

3 W.E.(P.C.) 16-1 Suth. 674 = 2 Sar. 111. 

~ ^ Hindu having a legitimate son may authorise his 

widow to adopt a son in the event of his natural 
son dying under age and unmarried, and an adoption 
made by the widow in that event in pursuance of the 
authority would be valid, notwithstanding that the des- 
cent had been cast upon the natural-born son, un- 

J within the authority of that of 

Chundrabullee (10 M. I. A. 279), in which it was 

• u • having died leaving a widow in whom 

the inheritance had vested, the mother could not defeat the 
^tate which had so become vested by making an adoption, 
though m pursuance of a written authority from her hus- 
band (9). {Sir James fV, Coivi/e.) RAJAH VelLANKI 


HINDU ljAW—{Co7tid.) 

Adoption — Widow — Adoptioh \y^{Coutd^ 
Validity o¥—{Coiitd.) 

Venkata Krishna Rag Venkatarama Lakshmi 
Narasayya. (1876) 4 I. a. 1 = 1 M. 174 (186) = 

26 W.R. 21 - 3 Sar. 669 = 3 Suth. 363. 

Hcldy that the decision in 10 M. I. A. 279 was that, 

upon the vesting of the estate in the widow of Bhawani (the 
son), the power of adoption (given by his father to his 
mother) was at an end, and incapable of execution, and 
that an adoption made after such vesting by the mother in 
pursuance of the power was therefore invalid for all pur- 
poses (245). 

If the question had come liefore them without any pre- 
vious decision upon it, their Lordships would have been of 
that opinion. The adoption intended by the deed of per- 
mission was for the succession to the Zemindary and other 
property, as well as the performance of religious ser\'ices ; 
and the vesting of the estate in the widow of Bhawani, if 
not in Bhawani himself, as the son and heir of his father, 
was a proper limit to the exercise of the power (245). {Sir 
Richard Couch.) PlT)MA COOMARI DeBI z-. COURT OF 
Wards. (1881) 8 I.A. 229 = 8 C, 302 (309-10) = 

4 Sar. 285. 

D. a Hindu, who was entitled to certain property, died, 

leaving w idow, and also an only son, A", his heir-at law, 
surviving him. A", married and subsequently died without 
issue. leaving his widow, who, upon the death of her hus- 
band. succeeded as heir to the property. After the death 
of A . aiul (luring tlic lifetime of his widow, LTs widow, with 
pennis'iion of sajiindas, adopted a son to her deceased hus- 
l>and. The question was as to the validity of that adop- 
tion. 

//(•/(/, that the survival ot K's widow and the vesting of 
the estate in her put an end to the right of ITs widow to 
adopt a son to him, and that tiic adoption was therefore 
invalid. 

« 

Tlie case is governed by the deci>ion of this committee 
in the case of Pudma Coomari Debi, which was founded 
upon the case of Mussumat Bhoobun Moyee Debea. The 
adoption, with the permission of sapindas in the present case 
could have no greater effect as regards the right to property 
than the adoption under the deed of permission in the above- 
mentioned two cases. {Sir Barms Peacock.) THAYAM- 
MAL V. VenKATARAMA AIYAR. (1887) 14 I.A. 67 = 

10 M. 205 = 6 Sar. 10. 

The will of .1/, a Hindu, addressed to his brother Ay 

provided. “If my only son dies before he gets children, my 
wife may with your consent adopt a son.” 

Ky the only son of the testator died after attaining majo- 
rity leaving a widow. 

Heldy that on the son’s death after coining of age leaving 
his widow the testator’s wife would not have power to adopt 
a son, the^estate of the son having become vested in his 
widow (170). {Sir Richard Couch?) TaraCHURN CHAT- 
TERJI V. SUKESH CHUNDER MOOKERJL 

(1889) 16 I.A, 166 = 17 C. 122(127) = 6 Sar. 379. 

The Hindu Law no doubt recognises the validity of an 

authority given to a Hindu widow by her deceased husband 
to make a second, or, even a third or fourth adoption on 
failure of the previous adoption to attain the object for 
which the power is given, namely, the perpetuation of the 
deceased’s line to discharge the oliligations that rest on a 
pious Hindu. There is, however, a limit iinjxised by law to 
the period within w hich a widow can exercise a power of 
adoption conferred upon her, and when that limit is reached 
the power is at an end. 

A, the widow of the last male holder of an impartible estate, 
who had authority from her husband to adopt a son to him, 
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HINDU LAW— 

Adoption— Widow — Adoption h‘^~{Cont(i.) 

Validity ov—{Con/d.) 

adopted B in 1870, acting on that autiiority. B held the 
estate until his death in 1906, leaving a widow, but no son. 

Ht'ldy that a second adoption made by in 1907 under 
the terms of her liusband’s authority was invalid (160). 

The succession of B^ and liis dying after attaining full 
legal capacity to continue the line either by the birth of a 
natural-born son or by the adoption to him of a son by his 
own widow would in themselves be sufticient to bring the 
limiting principle into operation, and so to have determined 
the authority of A. (161-2). (Viscount //ci/d<iHC.) MadaNA 
MOHANA PURUSHOTHAMA. (1918) 45 I. A. 156 = 

41 M. 855 (859-60) = 24 M. L. T. 231 = 
(1918) M. W. N. 621=20 Bom. L. R. 1041 = 
23 C. W. N. 177=28 C. L. J. 403 = 8 L.W. 167 = 
5 P. L. W. 179=16 A. L. J. 725 = 46 1. C. 481 = 

35 M. L. J. 138 

Spiritual or temporal considerations applicable to 

determine. 

The validity of an adoption is to be determined by spiri- 
tual rather than temporal considerations ; the substitution of 
a son of the deceased for spiritual reasons is the essence of 
the thing, and the consequent devolution of property is a 
mere accessory to it (191-2). (^/> James Colvile.) SRI 

Raghunadha V. Ski Rkozo Kishoro. 

(1876) 3 I. A. 154= IM. 69 (81-2) = 25 W. R. 291 = 

3 Suth. 263 = 3 Sar. 583. 

Succcssi7<c adoptions — Validity of. 

It is not necessary to consider in what way successive adop- 
tions may operate. It is sufficient to say that the law has 
established that they may take place (10). (^Sir Ja7nes 

IV. Colvile.) Rajah Vellanki Venkata Krishna Rao 

V. Venkata Rama Lakshmi Narasayya. 

(1876)[4I. A. 1 = 1M. 174 (187) = 26 W.R. 21 = 

3 Sar. 669 = 3 Siith. 353. 

Vesting of husband’s estate in widow — Necessity — 

Vesting of estate in another — Effect. See ALL CASES COL- 
LECTED UNDER Hindu Law— adoption— Widow— 

ADOPITON by — POWER OE — VESTING HUSBAND’S 

estate in widow. 

• -Widows’ right to dispute, on ground of absence of 

authority to adopt — Estoppel. See HINDU Law — ADOP- 
TION-ADOPTED SON— Status of— Right to dispute 
— Estoppel— Adoptive mother. 

(1897) 24 I. A. 191 = 25 C. 187 and 
(1912) 39 I. A. 142 (148-9) = 34 A. 398(404). 

Alienation. 

See Hindu Law (l) joint Family — Father- 

Alienation BY, (2) JOINT Family— Manager— Alie- 
nation BY, (3) Joint FAMILY— Member of— Aliena- 
tion BY, (4) Religious Endowment, (5) Widow- 
Alienation BY. 

Ancestral Property. 

(See also HINDU LAW— JOINT FAMILY— FATHER 

—Ancestral Property. 

Acquisitions with profits of — Nature of — Also ances- 
tral. 

Accretions made by the investment of the profits of ances- 
tral property form part of the ancestral estate (546). (Lord 
Justice James.) UMRITHNATH ChOWDHRY v. GOUREE- 

nath Chowdhry. (1870) 13 M. I. a. 542 = 

15 W. R- (P. C.) 10 = 6 B. L. R. 232 = 

2 Suth. 381 = 2 Sar. 618. 

Descent of., in co-parcenery — Rule as to. 

By the common law of Hindoostan, that is, the Hindu 
law, the descent of ancestral property is in co-parcenery 


HINDU JjAW--(Contd.) 

Ancestral Property— 

where no other custom or right is proved (546). (Lard 
Justice James.) UMRITHNATH CHOWDHRY z/. GOUREE- 
NATH CHOWDHRY. (1870) 13 M. 1. A. 642 = 

15 W. E. (P. C.) 10 = 6 B. L. E. 232 = 

2 Suth. 381 = 2 Sar. 618. 

Father and son. For all cases between father and 

son relating to ancestral property, See -Hindu LAW — 

Joint family— Father— Ancestral property. 

Feeling as regards—Execution sale of— Impolicy of. 

The feeling on the subject of ancestral property is so 
strong in those provinces (North-West Provinces) that the 
policy of allowing it to be taken in execution and sold under 
judicial sales has been seriously questioned (473). (Sir 
James JV. Colvile.) LALLA BUNSEEDHUR v. KOONWUR 

Bindeseree Du'it Singh. (1866) 10 M. I. A. 464= 

2 Suth. 39 = 2 Sar. 167. 

■ -Gift of property as ancestral Immoveable property 

sul)je':t to Mitliakshara law — What amounts to. See HINDU 

Law — Adoption— Adopted son— Adopjive father 
—Gift of Property to eic. (1881) 8 I. A. 216 (228). 

Lineal male ancestor — Descent through — Necessity. 

It is through their father, as heir of Z>, that the plaintiffs 
claimed, and unless the lands came to ZJ, by descent from a 
lineal male ancestor in the male line, through w'hom the 
plaintiffs also in like manner claimed, they are not deemed 
ancestral in Hindu Law- (211). (Lord Collins.) Atar 
Singh v. Thakar Singh. (1908) 36 1. A. 206 = 

35 C. 1039(1045) = 4 M. L. T. 207 = 8 O. L. J. 369 = 

12 C. W. N. 1049 = 10 Bom. L. R. 790 = 
128 P. W. R. 1908 = 42 P. R. 1910 = 

6 I. O. 721 = 18 M. L. J. 379 

Maternal grandfather — Property i nherited by a 

person from his — Ancestral or self-acquired. 

A zemindary, which has Jescended to a person from his 
maternal grandfather, is not his self-acquired property (143). 
(Sir Barucs Peacock.) MUTTAVAN CHETTIAR SaNGILI 

Vika Pandia Chinnatambiak. (1882) 9 I. A. 128 = 

6 M. 1 (17) = 12 C. L. R. 169 = 4 Sar. 354. 

Where the separately acquired property of a Hindu 

is, on the death of his daughter, taken hy her sons, the pro- 
perty is in the hands of the grandsons ancestral property 
which has devolved on them under the ordinary law of in- 
heritance. (Lord Liudley.) RaJA CHELIKANI VeNKA- 
YAMMA GaRU V. RAJA CHELIKANI VENKATARAMANA- 
YAMMA. (1902) 29 LA. 156 (164) = 25 M. 678 (686) = 

7 C. W. N. 1=4 Bom, L. B. 657=8 Sar. 286 = 

12 M. L. J. 299 

Meaning of^ in compromise between members of 

family for division of such property. 

In a Ruffanamahy or deed of compromise, of a suit be- 
tween three sons, members of a Hindu family, respecting 
the distribution of their father’s estate, it was stipulated, that 
all “ancestral” property should ])e equally divided into four 
shares. Heldy that the sense in which the word “ancestral” 
w’as employed was not confined to such property as the 
father had derived from his ancestors, but included “ pater- 
nal ” property, or such as had been acquired by the father 
by whatever title, and was possessed by him at the time of 
his decease. 

“ Ancestral, ” as here used, is not confined to .such pro- 
perty, if any, as the father had derived from his father, or 
from any ancestor. The word “ancestral” is here employed 
in the sense of “paternal,” that is, as meaning property of 
the father, in whatsoever manner, or by whatsoever title, the 
father had acquired it. Therefore “ancestral” property here 
means property derived from the father, at least immoveable 
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Ancestral Property— (0-/;/^/.) 

Property (96-7). (^Lord Justice Knight Bruce?) KaJ 
MOHUN GOSSAIN V . Gourmohun Gossain. 

(1859) 8M. I. A. 91 = 4 W. R. (P. C.) 46 = 

1 Suth. 378=1 Sar. 723. 

Mutation of names on death of father in fai'our of 

eldest son tn respect of — Effect of — Exclusion of other sons 
merely by reason of. 

On the death of the head of a joint Hindu family leaving 
3 sons, the eldest of the sons applied under the provisions of 
Ss. 6l and 62 of the Oudh Land Revenue Act of 1876, pray- 
ing that mutation of names in respect of his father’s estate 
might be made in his favour. The Assistant Commissioner 
ordered that in place of tlie name of the deceased, the name 
of his eldest son should be entered as lambardar, and the 
names of the younger sons should be entered in place of the 
deceased as co-sharers. On appeal by the eklest son. the 
Deputy Commissioner modified the order of the Assistant 
Commissioner by canceiling so much of it as diiectt-d the 

registration of the names of the younger sons as co sharers. 

fleldy that those proceedings afforded clear evidence that 
the eldest son took possession of the estate as property to 
which he was entitled to exclusive ownership, and not on 
behalf of his younger brotiiers, that he had sole legal po^- 
session in the sense that any person who on an application 
for mutation of names was put upon the registry as sole 
(Kcupier would have sole legal possession, whether he was 
the head of a joint Hindu family, or not head of any family, 
or an absolute owner, but that they wore not evidence tliat 
the eldest son was in pos.session as sole legal owner in a pi<>- 
prietary sense, to the exclusion of all claims of the other 
members of the family as co-owners or for maintenance or 
otherwise, and that the orders refused to above did not 
effect and were not intended to or designed to effect pro- 
pria vi gore An exclusion of the younger sons from all inte- 
rest in the property of the joint family of which they were 
members (227-8) 

In the said proceedings the eldest son must not be held 
to have set up a claim to be sole proprietary owner of his 
father’s estate, entitled to an interest in which his brothers 
had no claim. The revenue authorities had no jurisdiction 
to pronounce upon the validity of such a claim, and the 
orders in question did not attempt to do so (228), {Lord 
Atkinson?) NlRMAN SiNGH v. LaL RUDKA PARTAIi 

Narain Singh. (1926) 53 I. A. 220 = 48 A. 259 = 

3 O. W. N. 623= (1926) M. W. N. 716 = 
25 A. L. J. 25 = 28 Bom. L. E. 1409 = 44 C. L. J. 330 = 
26 L. W. 1 = 29 O. C. 316 = A.I.R. 1926 P. C. 100 = 

98 I. C. 1013 = 61 M.. L. J. 836. 
Partition of. See HINDU LAW — JOINT TAMILV — 

Partition — Ancestral Property. 

Eight by birth in — Great'grandson if has a. 

Under the Mithakshara law the right in ancestral pro 
perty extends to four generations, beginning with the 
father. *lhis right springs from ‘‘birth.” The great-grand- 
son has also such an interest in ancestral property (208). 
{Mr. Ameer Ali.) MaSIT UlLAH v. DaMODAR PraSAD. 

(1926) 53 I. A. 204 = 48 A. 618 
„ (1926) M. W. N. 816 = 3 O. W. N. 721 = 

^ T. 816 = 310. W. N. 293 = 98 I. C. 1031 = 

Txr e ^="28 Bom. L. R. 1402 = 44 0. L. J. 321 = 
Z4 I,. W. 651= A. I.R. 1926 P.O. 105 = 51 M.L.J. 792. 

— —Right by birth in — Illegitimate son if has a. See 

HINDU Law — Illegitimate son— ances'j ral estate 
—Right by birth in. (1890) 17 I. A. 128 (132) = 

. 18 0.151(165). 

ight by birth in — Right to partition of— Connec- 

Hindu Law — joint family — Par- 
tition Ancestral Property — right by birth in. 


HINDU LAW— (Ci^/z/rf.) 

Ancestral Property— (Ct)«/r/.) 

Right by birth of son in. See UNDER HINDU 

Law— Joint family —Faitier —Ancestral pro- 
perty — Son’s right m ni<ri H in. 

Self acquisition — Ancestral property mortgaged by 

ancestors — Foreclosure of mortgage against them — Acquisi- 
tion of property subsequently by heir for money or for 
sen’iees— A'ature of property in hands of heir. 

Where the question was whether certain property was the 
self-acquisition of A or not, and ii appeared that it had 
been mortgaged by his ance.stors, that tfie mortgage had 
been foreclosed under Regulation XVII of ]806 and that it 
had been subsequently acquired by A, for money or for 

services, held that the property was A\f self-acquisition 
(75-6). 

'I'he effect of the foreclosure was to destroy the ancestral 
character of the property. (Lord Ilohh’use?) Rao PaL- 
WANT Sin(;h 7'. Ram Kishoke. ^898; 25 I. A. 54 = 
20 A. 267 (292-3) = 2 C. W N. 273 = 7 Sar. 279. 

Self-acquisition— Father — Partition with In'others 

Property got by father at, and property subsequently 
acquired by him. See HINDU LAW— JOIN'I FAMILY — 

Father — Ancestral Property — Pari rnoN with 

BROTHERS. (1907) 34 1. A. 65 = 29 A. 244. 


Self-acquisition — Father — Property held under 

grant by— Rc-gro.nt of , in his lifetime, to his eldest sun— 
A’eJure of property on a quest i-n betiveen sons inter se. 

r aiui Ids four sons, the ekiot of whom was one P, con- 
Miluted a joint Hindu family. P appeared to ’ have 
held, undrr dilb-rent giiints from the Raja of Benares, very 
extensive otates. Tiiose c.^tales, or a great part of them, 
were in his lifetime re-granted to his eldest .son P. On a 
question arising between the sons inter se. the point for 
decision was whether the whole of what was granted to J\ 
or a large portion of it, wa- to Ije treated as ancestral pro- 
perty. Tlie court below appeared to have held that the 
mere circumstance of property which had been held by 
and, in some instances, l)y preceding members of his 
fandly, being afterwards transferred by a renewed grant in 
his lifetime to P, was not sufficient to evidence an here- 
ditary interest, especially when the jumma or rent re.served 
to the Government, had from time to time varied, but that 
where the grant originally to was in terms which shewed 
that it was to continue in his family after his death, the 
property must be treated as ancestral. 

Held, that the principle adopted by the Court below could 
not be said to l)e erroneous (256-7). {Mr. Pemberton 
Leigh). MUSSUMAT GoLAB KOONWAR v. The COL- 
LECTOR OF Benares. (1847) 4 M. I. A. 246 = 

7 W. R. (P. C.) 47 = 1 Suth. 186 = 1 Sar. 343. 


• Self-acquisition — Father — Property held under 

grant by — Ee grant of, in his lifetime, to his eldest son— 

Kature of property on a question between sons inter se 

Decision of Indian Courts as to — Privy Council's inter 
fercnce with. 

U and his four sons, the eldest of whom was one P, con- 
stituted a joint Hindu family. 6^ appeared to have held, 
under different grants from the Raja of Benares, very exten- 
sive estates. Those estates, or a great part of them, were 
in his lifetime regranted to his eldest son P. The question 
was whether the whole or a portion of what was granted to 
P was to be as ancestral proi^eity as between the sons 
inter se. 

Held, that the question was one on wliich it was scarcely 
pos.sibIe for their Lordships to come to a very satisfactory 
conclusion, for it depended upon the usages prevalent in the 
country and the inferences to be drawn from documents 
naturally informal (255-6). {Mr. Pemberton Leigh?) MUS- 
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HINDU JjA^—{C0^itd.) 

Ancestral Property— 

SUMAT GOLAR KOONWAR V. THE COLLECTOR OK 

BENARES. (1847) 4 M. I. A. 246-7 W. K. (P.C.) 47- 

1 Suth. 186 = 1 Sar. 343. 

— -Self-acquisition— Maternal grandfather — Property 

inherited from — Nature of, in a question between daughter’s 
son inheriting and his sons. See HINDU Law — ANCES- 
TRAL PROPERTY— Maternal grandfather. 

Self-acquisition — Profits of ancestral property — Ac- 
quisitions with, Hindu Law— Ancestral pro- 

pekty— acquisitions with profits of. 

( 1870) 13 M. I. A. 542 C 646). 

Seif -acquisition or — Concurrent findings as to — 

Prhiy Councils iuterference with. 

Ioynarain Giri V. Sheer Proshad Girl 

(1873) 2 Suth. 816 = 19 W, B. 275. 

(^ 9 ;V Robert P. Collier'), PaNULIEM VaLLOO 

Pauliem Sooryah. (1877) 4 I. A. 109 (114) = 

1 M. 252 (268) = 3 Sar. 698 = 3 Suth. 387. 

.(Lord Robson), BUR SiNGH 7'. UTTAM SiNGH. 

(1910) 38 I. A. 13 (19) = 38 C. 355 (363) = 
8 A L J. 123 = 13 Bom. L. E. 59 = 21 P. L. R, 1911 = 
9 M L. T. 115 = 15 C. W. N. 177 = 1 P. W. E 1911 = 

9 1. C. 33 = 21 P.E. 1911=13 0. L. J. 72 = 
(1911) M. W. N. 86 = 4 Bur. L. T. 35 = 21 M. L. J. lOO. 

( I/,. Ameer All). PaRBATI DaSI v, BaikunTHA 

Nath DE ’ (1914) 15 1VI.L.T. 66 =(1914) M.W.N. 42 = 
12 A. L. J. 79 = 19 0. Ii. J. 129 = 18 0. W. N. 428 = 

16 Bom L. E. 101 = 22 I. 0. 51 = 

26 M. L. J. 248 (260). 

Settlement of, in name of eldest member of joint 

r u, Fffect of on rights of other members-- Joint en- 
foymlu fnd exercise of equal rights by all-Proof of 
The Question was whether a certain talook with accretions 

wh ch. beyond all question, had been made by the invest- 

t of the profits of that estate, was an ancestral estate 
which descended to the plaintiffs respondents and the de- 
fendant-appellant, who was a cou.in, in co-parcenery. 

It was proved that the talook in question was originally 
a Zemindary, of which the paternal grandfather of the 
parties was possessed. He had two sons, .0, the father of 
the appellant, and .9, the father of the respondents The 
evidence showed that /i, in the first Settlement, then in 
the Decennial Settlement, and then in the Perpetual Settle- 
ment, claimed to have it made with him by reason of his 
hereditary right to the Zemindary as hereditary Zemindar. 

it being proved that the property was the grand- 
father’s property, and that B was entitled by descent, it fob 
lowed, unless there was something to exclude it, that he would 
not be entitled to the property himself, but tnat he and his 
brother would succeed to it as coparceners. The fact that 
the Settlement was made in the name of the eldei^n, 
originally, when he was a minor, or not, the 
fact that he has continued to be solely registered from that 
time to this, affords no conclusive evidence again.st the title 

The*mere''facrthit ole of the two brothers was registered 

so as to be the proprietor to the outer world not seem 

to their Lordships to be of very great weight (547). 

Where it furth^er appeared that, in respect to the actual 

eniovment of the property, there was beyond all question a 
rr^ifinnmis eniovment by both the brothers upon equal terms, 
^hat the wo lived together, that the families lived together 
thal Jhey messed together, and that all the marriage and 

Wral Lemonies and other ceremonies of their religion 

were performed at the joint expense out of the income of he 
property, and apparently upon equal terms, and 
U)u?^ of an elder brother to a mere dependant who had no 


HINDU LAW— (Cc«7d'.) 

Ancestral Property— 

right whatever to the property, held, that the property was 
coparcenary property which the two brothers and their des- 
cendants w'ere entitled to share, and not an acquisition by 
B himself, so that he became a new root of descent (546, 
548). {Lord Justice James) UMRITHNATH CHOWDHRY 
V. Goureenath Chowdhry. (1870) 13 M. I. A. 642 = 
16 W. E. (P. C.) 10=6 B. L. E. 232 = 2 Suth. 381 = 

2 Sar. 618. 

Will bequeathing — Validity — Person without male 

issue or co-parcener — Will by. 

By the Hindu Law prevailing in Madras, a Hindu in 
possession, without male issue, kinsman, or co-parcener, has 
power to make a will disposing of ancestral as well as ac- 
quired estate (344, 345 6). (Mr. Pemberton Leigh.) 
Nagalutchmee Ammal V. Gopoo Nadaraja CHETTY. 

(1866) 6 M. I. A. 309-1 Sar. 643. 

Caste. 

Conversion — Effect of. See Hindu (1) CONVER- 
SION & (2) CONVERT. 

Degradation from — Effect — Propei iy acquired by 

outcaste by inheritance, etc. — Extinction of — Hindu Law 
rule as to — Effect of Act XXI of 1850 upon. 

Before Act XXI of 1850, upon degradation from caste, a 
Hindu, whether male or female, was considered as dead by 
the Hindu law, so much so that libations were directed to be 
i offered to his manes as though he were naturally dead. His 
degradation caused an extinction of all his property, whether 
acquired by inheritance, succession, or in any other manner. 
Quaere as to the effect of Act XXI of 1850 upon this rule 
of the Hindu Law' (l56). {Sir Barnes Peacockf) MONI- 

RAM Kolita V, Kerry Kolitany. (1880) 7 I. A. 116 = 

6 C. 776 (792) = 6 C. L. R. 322 = 4 Sar. 103 = 3 Suth. 766. 

Dhusars of district of Gurgaon — Ca.ste of — Brah- 
mins if. See Dhusars of district of gurgaon — 
caste of. (1921) 48 I. A. 405 (408) = 

49 C. 120(124-6). 

Illegitimate child born of Christian father and 

Hindu woman living in adultery with him — Caste of. See 

Hindu Law— Illegitimate child— Caste. 

(1861) 8 M. I. A'. 400 (423). 

Illegitimate son — Children of — Caste of. 5*^^ HINDU 

LA ^v— I llegitimate son— Children of— Caste of. 

(1869) 13 M. I. A. 141 (168). 

Kayasthas of Bengal — Caste of. 

Quaere whether Bengali Kayasthas are Sudras (145). {Sir 
John Edge.) ASITA MOHAN GHOSH v. NIRODE MOHAN 
GHOSH. (1920) 471. A. 140 = 24 0. W. N. 794 = 

(1920) M. W. N. 541= 12 L. W. 656. 

-Kshatriya caste if subsists — Rajputs in central 

India and in district where Rajdom of Ramnuggar is 
situate if of that caste. 

Held, that the Kshatriya class must be considered as 
subsisting and that according to the Hindu law generally 
prevailing in the part of India from which the case before 
their Ixirdships arose, and independently of exceptions 
arising out of any well-established usage or custom to the 
contrary, as to particular places or families, Rajputs in 
Central India, and in the district where the Rajdom of 
Ramnuggar was situate were to be considered as of the 
Kshatriya caste (47, 48). {Sir Edward Ryan j) CHUOTU- 
RYA Run MURDUN SYNZ'. Sahub Purhulad Syn. 

(1867) 7 M. I. A. 18 (46 48) = 4 W.E. 132 = 

1 Sar. 691 = 1 Suth. 313. 

Eshatriya and Vaisya castes — If obsolete. 

It was contended that the Khatri and Vaisya classes 
have ceased to exist, and were sunk into the Sudra class, 
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and that there are now two classes only, namely, the 
Brahmins and the Soodras (45). Their Lordships have no 
doubt that the existence of the Khatri class, as one of the 
regenerate tribes, is fully recognised thoughout India, The 
courts in all cases seem to assume that the four great classes 
remain (46-7). {Sir Eihoani Ryan,) CHUOTUKVA RUN 

Murdun Syn V . Sahub Purhulad Svn. 

(1857J 7M. I. A. 18=4 W. R. 132 = 1 Suth. 313- 

1 Sar. 591. 

Low caste child— Putting forward of, by high class 

Hindu, as his or her own child — Improbability of. .SVt- 

Hindu Law-Legitimacy— Presumption— Children 

OF LOW or unknown CASTE. (1879) Bald. 235 (244). 

iVattlikottai Chetties — Caste of. 

The Chetties (Nattukottai) are generally deemed to be 
Sudras, The judgment in the High Coui:t in this case 
describes them as Vaisyas. but apparently without any 
foundation for this in the evidence. The explanation for 
this may be that the Chetties now forming a prosperous 
class of the community are giadually claiming to be con- 
sidered as Vaisyas. {Lord R / iiiiimore .) PaLANIAPPA 
CHKTTIAR V. A LAY AN (HE'ni. 

(1921) 46 I. A. 639 (648) = 44 M. 740 (746) = 
(1921) M. W. N. 687 = 30 M, L. T. 208 = 
26 C. W. N. 417 = 16 L. W. 521 = 
P. L. R. (P. C.) 21 = (1922) P. C 228 = 64 I.C. 439. 


4 U. 


New castes — Formation of. See HINDU — OrthO- 

OOX PRACTICES— LAPSE I- ROM— LKFEC T Ol-— iNDl- 

(1921) 48 1. A. 553. 

Aumher oriL^utal of. 

It is undoubted that there were originally four classes of 
Hindoos; First, the Brahmins; second, the Khatris; third, 
tlie Vaisyas ; fourth, the Soodras ; the first three were the 
regenerate or twice-born classes, the latter the servile class 
(45). {Sir luiwurd Ryan.) ChuO'IUKVA RUN iMUR- 

DUN Syn V . Sahub Purhulad Svn, 

(1857) 7 M. I. A. 18 = 4 W. R. 132 = 1 Suth. 313 = 

1 Sar. 591. 

Regard for^ among men and women. 

Hindu women are presumably as sensitive as men on the 
subject of caste (244). {Sir Montague R. Smith f) 

Burra I,all Opendronath Sahee Deo v. Court 
OF Wards. (1879) Bald. 235 = 3 I. J. 376. 

Compromise. 

See (1) Compromise (2) Hindu Law— Family 

arrangement. 

Cofistruetion — Lineal descendants — Monthly allo- 
wance to a lady and her^ Meaning of ''Uineal descendants’'' 
in — Married daughter of lady if entitled. 

In a case in which under a deed of compromise a monthly 
allowance of Rs. 300 was given to a Hindu lady and her 
lineal descendants,” held.^ affirming the High Court, which 
had reversed the Sub-Judge, that the expression “lineal 
descendants” included all the descendants and was not 
restricted to male descendants, that every female claimant 
under the designation of “lineal descendants” had rights 
under the compromise, and that, therefore, a married 
daughter of the lady was entitled to participate in the 
allowance. {L.ord Shawf) Bhimnath MISSIR v. Tara 

Qo'V Txr P,. ^^^29) 33 c. W. N. 837 =49 0. L. J. 694 = 
dO X< W 76 = 116 I. C. 608 =A. I. R. (1929) P. C. 216 = 

(1929) M. W. N. 639 = A. I. R. 1929 P. C. 162 = 

^ , 67 M. Ii. J. 680. 

Hindu Law— 


Father — Compromise by. See HINDU LAW — JOINT 
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Compromise 

Religious 

by. See HINDU 
BAIT OF. 
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Endowment — Shebait of— Compromise 

AW— Religious Endowment— She- 


Widow — Compromise by. See HINDU LAW 


Family Father — Compromise by. 
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Widow— Compromise by. 

Conversion. 

Hindu (1) Conversion to Bkahmo Samaj, 

(2) Convert to Christianity, (3) Convert to 

MAHOMEDANISM ; AND ALSO HINDU FAMILY. 

Custom. 

(Ntv also Custom ) 

Alienability of property— Custo.m against— 
Evidence of. 

ancient and invariable custom— Clai.m to. 
Applicability of. 

Changes brought about B^■. 

Con 1 inu \nce 01 — Cessation — Pkesum pi ion. 
Decision as to. 

Effect of well-established. 

Efficacy of. 

Essentials of Valid. 

Evidence of. 

Family custom. 

General Law. 

Impartible Estate. 

India. 

Inheritance. 

Judicial recognition of. 

Legal sense of. 

Mat'i ers outside. 

Ordinary law. 

Oriental tenacity as regards. 

I’ROOF OF. 

Successor — Selec'iion of _ Free chou e in 
REGARD 10— Custom oe. 

Validity of— Essentials oe—Prooe si kici ui — 
Necessity. 

Alienability of property— Custom against— 

Evidence of. 

Ahenee of instances of alienatiofi—Value of. 

The fact that there is no evidence of a sale of any 
portion of an impartible estate is, no doubt, in favour of a 
custom of inalienability, but that is not sufficient. The 
absence of evidence of an alienation, without any evidence 
of facts which would make it probable that an alienation 
would have been made, cannot be accepted as proof of a 
custom of inalienability (66). {Sir Richard Couch.) 

Rani Sartaj Kuari v. Ram Deoraj Kuari. 

(1887) 15 I. A. 51 = 10 A. 272 (289) = 6 Sar. 139. 

The absence of evidence of an alienation, without 

any evidence of facts which would make it probable that 
an alienation would have been made, cannot be accepted 
as proof of a custom of inalienability. {Z^rd Atkinson.) 

Durgadut Singh v. Rameshwar Singh. 

(1909) 36 I. A. 176(184) = 36 C. 943 (964) = 

6 M. L. T. 68 = 10 C. B. J. 233 = 13 C. W. N. 1013 = 
11 Bom. L. R. 901 = 6 A. L. J. 847 = 4 I. C. 2 = 

19 M. L. J. 667. 

The fact that there has been no instance of a will purport- 
ing to dispose of a joint ancestral impartible estate is not 
by itself sufficient evidence of a custom restricting alie- 
nation by will (298\ 

The mere absence of any will is an equivocal circum- 
stance. It might be attributable to an assumption on the 
part of the several Rajas that the law did not admit of a 
bequest of the Raj, or to the absence of any desire on their 
part so to dispose of the Raj (298). {Lord IVarrington 
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ALIENABn.n'Y OF PROPERTY— CUSTOM AGAINST— 
liVIOKNCi: OF— (CV//A/.) 

Ciyffc.) Protap ('handra Deo v. Jagadish Chandra 
DEO. (1927) 64 LA.' 289 -51 C. 995 = 25 A. L. J. 628 = 

102 I. C. 599 = 20 Bom. L. E. 1136= 
(1927) M. W. N. 513=31 C. W. N. 943 = 
4 O. W. N. 650(2) = 39M. L. T. 1 = 
46 C. L. J. 136 = 8 Pat. L. T. 623 = 
A. I. E. (1927) P. C. 159 = 63 M L. J. 30. 

Ancient and invariable custom— Claim to. 

Maintainability — Period required for. See HINDU 

Law — Impartibility of estate —Custom of 

ANCIENT and INVARIABLE CUSTOM. 

(1927) 551. A. 45=55 0 403. 

Applicability of. 

Aboriginal Bhuyias — Presumption in case of — Onus 

of Proof. 

The suit related to the succession to an iinjiartible estate, 
called the Lachmipur Kaj, which appeard to be one of seve- 
ral which were comprised under the term, the 84 gaddis 
called Chowrasi. It was alleged that the clan or collection 
of families in question, and in particular the family in which 
the suit estate had been held, were aboriginal Bhuyias ; and 
the question was whether in matters of succession they had 
retained their aboriginal customs, or had adopted Hitjdu law, 
in whole or in part, and specifically whether by law or custom 
the succession of an adopted son was excluded. 

Held that, on the principle of the decisions in L.R, 12 I. A. 
72, and L. R. 49 I. A. 119, 123, the proper inquiry was 
whether the family of the parties to the suit could be said to 
have become so far Hindu as to throw the burden of proof 
on the party alleging the custom, or whether the opposite 
conclusion should be come to, which would throw- the burden 
on the party relying on the general Hindu law (62 4). (^Lord 
Phillimore.) SaHDEO NARAIN DeO v. KUSUM KUMARI. 

( 1922) 60 I. A. 58 = 2 P. 230 = 32 M.L.T. 121 = 
4 Pat. L. T. 217 = 37 C. L. J. 369 = 18 L. W. 597 = 
(1923) M. W.N. 377 = 27 C. W. N. 901 = 
25 Bom.L. E. 660 = A. I. E.1923 P. C. 21 = 

71 1.C. 769 = 44 M.L. J. 476 = 

• Applicability of Hindu Law except where it is modi* 

fied by custom — Admission in pleading of — What amounts to. 

The plaint of the appellant (the plaintiff in the suit, stated 
that Jogendra Deb Kaikat, the last possessor of the suit 
Baikunthpur estate, died on the lOth of March, 1878, without 
leaving any son of his body, and “therefore, according to the 
immemorial family custom and practice descending from 
generation to generation in our Raikat family of Baikunth- 
pur and the Shastras, I have acquired an absolute title in all 
the properties left by him, and I am entitled to recover p>os- 
session thereof.” It then referred to a title by adoption, 
and under a will and agreement (angikar-patra) made by 
Jogendra Deb, which had been set up on behalf of the res- 
pondent, who was then a minor, but had since become of 
age and was the respondent, by the widow of Jogendra Deb. 
Then followed another paragraph, which said, — “According 
to the Kulachar (family custom) and custom prevailing in 
our Raikat family from very ancient times and descending 
from gen^:ration to generation, no one among the Raikats is 
competent to adopt or to alter the line of succession thereby, 
or by will or any other deed to give away the kingdom and 
the raj-guddi. According to the said immemorial kulachar, 
no female also is competent to hold property and the gaddi. 
Consequently the said Jogendra Deb Raikat is not, contrary 
to the above kulachar and custom, empowered to receive in 
adoption any one competent to hold the property, or to give 
or alienate the rajgi and the kingdom to the said adopted son 
or to any other person, either by will or agreement (angikar- 


HINDU LAW— 

Custom— 

Applicability ov^iContd,) 

patra) or by any other deed. In fact, the above will and 
agreement (angikar-patra) are contrary to the prevailing 
family custom, the law, and the Hindu Shastras, and are. 
indeed, not true.” 

It was contended by the counsel for the respondent that 
by the references in the plaint to the Shastras, the plaintiff 
admitted that the family was governed by the Hindu law, 
except where it was modified by custom. 

Held., over-ruling the contention, that the meaning was to 
insist upon the family custom as being allowed by the Shastras 
to govern the family (78). {Sir Richard Couch.) FaniN- 

dra Deb Raikat?/. Rajeswar Dass. 

(1886) 12 I. A. 72 = 11 C. 463 (472-3) =4 Sar. 610. 

Burma — Hindus migrating to, intermarrying with 

Barmans, setriing there, and forming a community. See 
HINDU— Burma. (1921) 48 1. A. 663 (664) 

Burma— Kalais of. See BURMA LAWS ACT OF 1898, 

S. 13— Hindus — Kalais of etc. 

(1921)48 I. A. 653 (564). 

Ch envrasi - gad d is, 

Heldy that the combination of the plaintiff’s own state- 
ment in his plaint, the oral evidence and the judgments in 
former cases was sufficient to justify the conclusion of the 
High Court that the clan of Chowrasi-gaddis, even suppos- 
ing its origin to be not Hindu, had adopted in general, not 
only Hindu religion and Hindu social usages, but also the 
Hindu Law regulating the succession of landed property, and 
this though, as the judges held, “ there were still some relics 
of non-Hinduism.” {Lord Phillimore.) SaHDEO NARAIN 
Deo V. KusuM KUMARJ. (1922) 60 I A. 68 (66) = 

2 P. 230 = A.I.E. 1923 P. C. 21 =32 M.L.T. 121 = 
4 Pat. L.T. 217 = 37 C.L. J. 369 = 18 L.W. 697 = 
(1923) M.W.N. 377 = 27 C.W.N. 901 = 
25 Bom. L.E. 660 =71 1.C. 769 =44 M.L.J. 476. 

Dhusars of District of Gurgaon — Law governing. See 

DHUSARS OF DISI RICT OF GURGAON— LAW GOVERN- 
ING. (1921) 48 I A. 406 (413) = 49 C. 120 (130). 

Gharbari Gossavis. See GhakbaKI GOSSAVIS— 

Law governing. 

Impartibility of estate — Custom of — Existence of — 

Effect on applicability of Hindu Law as a whole. 

It is true that an estate only becomes impartible by custom, 
and that the custom has in each case to be proved. But it 
is a custom which is usually found to exist where the estate 
Ijelongs to a king or independent chief, or even a semi-depen- 
dent chief, of sufficient importance. The prince, to use a 
neutral term, regards the whole estate which his predecessor 
had as necessary for the support of his dignity or gaddi, 
giving appanages or maintenance to the junior members of 
the family. Th? custom of impartibrlity in such a case 
affords no indication whereby to determine that a family 
does not follow Hindu law as a whole. Reg. X of 1800, 
points to the frequency of this custom among Hindus in 
parts of Bengal. {T^ord Phillimore.) SAHDEO NARAIN 
T>KOv. KuSUM KUMARI. 

(1922) 60 I.A. 68 (68) = 2 P. 230 = 
A.I.E. 1923 P. C. 21 = 32 M.L.T. 121 = 

4 Pat L. T. 217 = 37 C L J. 369 = 18 Ji.W. 697 = 
(1923) M. W, N. 377 = 27 C. W. N. 901 = 
26 Bom. L. E. 660 = 71 I. C. 769 = 44 M. L. J. 476. 
Jains. See JainS. 

/L uch Behar family — Baikunthpur branch of . 

Held, on the evidence, that the Baikunthpur branch of 
the Kuch Behar family, though they affected to be HiiWh^ 
were not generally governed by Hindu law, but had retains 
and were governed by family customs which, as regards 
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some matters, were at variance with Hindu law (83), {Sir 
Richard Couch.) FaNINDRA DEB RAIKAT jy. RAJESWAR 

DaSS. (1886) 12 LA. 72 = 11 C. 463 (477 8) = 4 Sar. 610. 

Matters outside custom — Applicability of Hindu Law 

to. See Hindu Law— Custom— General law— mu- 
tual SCOPE AND APPLICABILITY OF. 

Memons. See MeMONS. 

on- Hindu clan converted to Hinduism — Customs 
before conversion — Abrogation of, and adoption of general 
Hindu Law — Possibility of*^Ancient cottversion. 

It is a thing possible in law that a clan, which was origi- 
nally non-Hindu, became sufficiently Hindu to make succes- 
sion by adoption, even if non-existent in non-Hindu times, 
come in with the rest of Hindu law, though the custom of 
non-adoption might be a survival. 

With regard to ancient conversions the Indian Courts and 
this Board have admitted the possibility that they might 
carry with them abrogation of former customs, {Lord 
Phillimore.) SaHDEO NARAIN DEO v. KUSUM KUMARI. 

(1922) 60 I.A. 68 (66-7) = 2 P. 230 = 
A.I.R. 1923 P.C. 21 = 32 M.L.T, 121 = 
4 Pat L.T. 217 = 37 C.L. J. 369 -- 18 L.W. 697— 
(1923) M.W.N. 377-27 C.W.N. 901- 
26 Bom. L.E. 560—71 1.C. 769= 44 M.L. J. 476. 

northern India — Agricultural and other classes in 

— Presumption in case of. 

It is beyond doubt that in some parts of Northern India, 
particularly in districts now in the Punjab or adjacent to 
the Punjab, the strict rules of the Mitakshara, as recognised 
by the School of Benares, have not been followed by some 
castes, tribes and families of Hindus, and that customs 
which are at variance with the law of the Mitakshara, as 
recognised by the School of Benares, have been for long 
consistently followed and acted upon, and when such cus- 
toms are established they, and not the strict rules of the 
Mitakshara with which they are at variance, are to be 
applied. Such customs relate to a variety of subjects, as 
for instance to widows, adoptions, and the descent of lands 
and interest inlands; they are to be found principally 
amongst the agricultural classes, but they are also to be 
found amongst classes which are not agricultural (410). 
The onus of proving such customs is on the party setting 
them up (4l0y {Sir John Edge.) RaMKISHORE v. JaI- 
Narayan. (1921) 48 LA. 406 = 49 C. 120 (127) = 

20 A.L. J. 867 = 16 L.W. 144 = (1922) M.W.N. 126 = 
30 M.L.T. 144 = 26 C.W.N. 881 = A.I.R. 1922 P. C. 2 = 

64 I.C. 782 = 42 M.L.J. 80. 

Sikhs. See SiKHS — L aw APPLICABLE TO. 

(1903) 30 1. A. 249 (254) = 31 C. 11 (30-1.) 

Changes brought about by. 

j — CourCs duty to give effect to. 

Hindu law and customs have not stood still and what 
courts are now concerned w'ith is the law which obtains at 
present on the subject in question. {Sir John Edge?) 

Nagindas Bhugwandas Bachoo Hurkissondas. 

(1916) 43 I. A. 66 (67) = 40 B. 270(287) = 
14 A. L. J. 185 = 3L.W. 269=19 M. L.T. 193 = 
20 C. W.N. 702 = (1916)1 M.W.N. 268 = 
18 Bom. L. E. 172 = 32 1. C. 403 = 23 0. L. J. 395 = 

30 M.L.J. 193. 

Continuance of — Cessation — Presumption. 

• Proof Tenacity of orientals in regard to cus- 

toms. 

Since orientals are commonly tenacious of their usages 
and Customs, and more especially of their family and reli- 
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Continuance ok— Cessation — Presumption — 

{Conti.) 

gious observances, therefore, on the ordinary principles of 
viewing evidence, a continuance of this state of things is 
presumable, and the onus w’ould then lie on the party alleg- 
ing an interruption or cessation of it to prove such allega- 
tion (92). {Sir James H? Colvile,) SOOKENDRONATH 
ROY V. Mussumat Heeramonee BURMONEAH. 

(1868; 12 M.I.A. 81 = 10 W.R. 36 = 1 B.L.E. (P.C.) 26 = 

2 Suth. 147 = 2 Sar. 372. 

Decision as to. 

Binding character of, in particular case — Binding 

character of, as precedent. See also Hindu Law — CUS- 
TOM — Proof of — Evidence sufficient for deci- 
sion OF the case etc. 

These questions of custom, which are questions of fact, 
need not be concluded by the present decision, which is 
simply that upon the evidence in the present case it ought 
to be presumed that whatever was necessary was done (360). 
{Lord Phillimore.) HaRIGIR KiSANGIR GOSAVI v. 

Bharathi Vishnu Bharathi Gosavi. 

(1926) 22 L.W, 355 = 88 I.C. 343 = 
(1926) M. W. N. 414 = 21 N. L.E. 127 = 

A. I. E. 1925 P. C. 127. 

Amative Panchayat — Peculiar fitness of, 

A native panchayat is a tribunal peculiarly adapted to 
determine disputes necessarily involving many nice considera- 
tions founded on Hindu usage, Hindu ritual, Hindu belief, 
and Hindu feeling. ARUMUGAM CHEI’TV v. PERIVANNAN 

Servai. (1875) 3 Suth. 218(222) = 

25 W. R. 81. 

Effect of well-established. 

There is no doubt that the general law with respect to 

inheritance, as well as with respect to otlier matters, may, 
in the case of great families where it is shoNvn that usage 
has prevailed for a very long series of years, be controlled, 
unless there be positive law to the contrary (187). {Mr. 
Pemberton Leigh.) BaBOO GaNESH DUIT SiNGH v. 

Maharaja Moheshur Singh. 

(1866) 6 M.I.A. 164=2 Suth 20 = 1 Sar.521. 

Under the Hindu system of law, clear proof of 

usage will outweigh the wTitten text of the law. {Sir 
James IV. Colvile.) COLLECI'OR OF MaDURA v. MOOTTOO 

Ramalinga Sathupathy. 

(1868) 12 M. I. A. 397(436) = 10 W.E. (P.C.) 17 = 

1 B.L.E. (P.C.) 1=2 Suth. 186 = 2 Sar. 361. 

The consequence of a well proved and established 

custom is that it prevails against the general law (83). {Sir 
James W. Colvile.) RaJAH VuRMAH VaLIA v RaVI 
VURMA Mutha. (1876) 4 LA. 76 = 

IM. 235 (250) = 3 Sar. 687 = 3 Suth. 382. 

The rules of the Mithakshara yield to a well-esta- 
blished custom, though only to the extent of that custom 
(27). {Lord Fitz Gerald.) TeKAIT KalI PeRSHAD v. 
Anund Roy. (1887) 16 I.A. 18 = 

15 C. 471 (481) = 6 Sar. 121. 

Under the Hindu system of law clear proof of 

usage will outw'eigh the written text of the law’. {Lord 
Phillimore.) PaLANIAPPA CHEI'TIAR v. ALAYAN CHETTI 

(1921) 48 1. A. 639 (647) = 44 M. 740 (747) = 
(1921) M.W.N. 687 = 30 M.L.T. 208 = 

26 C.W.N. 417=15 L.W. 621 = 4 U.P.L.R. (P.C.) 21 = 

(1922)P.C. 228 = 64 I.C. 439. 

Efficacy of. 

Difficulties insoluble from logical point of view^ 

Solution by custom of. 
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Efficacy of— (CW^/.) 

In many matters custom solves cllfticulties which appear 
to be insoluble when the questions are considered from a 
purely logical point of view (69). {Loni Mottlton,) VEN- 
KATA Narasimha Appa Row v. Parthasarathy 
APPA row. (1913^ 41 I.A. 51 = 37 M. 199 (220) = 

18 C.W.N. 654 = (1914) M.W.N. 299 = 
16 Bom. L.E. 328=19 C. L. J. 369 = 15 M.L.T. 285 = 

12 A.L.J. 315 = 23 LC. 166 = 26 M.L.J. 411. 

Essentials of vai.id. 

-Atv Hindu Law— Custom— Validity— Essen- j 

TIALS. 

Evidence of. 

Hindu Law — Custom — Proof of). 

Decided cases if and to what extent. See HINDU 

Law — Custom — Judicial recognition of. 

■ Evidence sufficient for decision of particular case but 

insufficient to make decision a precedent. See HINDU 

Law — Custom — Proof of— Evidence sufficieni’, 

ETC. 

Family custom. 

% 

Binding nature of — Non-observance in one case of — 

Effect, 

A well-established custom in a family cannot be defeated 
by the fact that in one case the custom was not enforced 
(288-9). {Sir John Ell ge^, EKRADESHWAR SINGH 
JANESHWARI PAHUASIN. 

(1914) 41 I.A, 276 = 42 C. 582(606) = 
(1914) M.W.N. 807=16 M.L.T. 382 = 

1 L.W. 863 = 18 C. W. N. 1249= 12 A.L.T. 1217 = 
17 Bom. L.E. 18 = 21 C.L.J. 9 = 25 I.C. 417 = 

27 M.L. J. 373. 

Continuance of — Cessation — Presumption — Pioof. 

See Hindu Law — Custom — Continuance of— Ces- 
sation. 

Continuance of, after change in condition of things 

necessitating custom — Maxim cessat ratio ccssat lex — Ap- 
plicability. See Hindu Law— Impartible estate- 
succession TO— Custom of — Family custom. 

(1919) 12 L.W. 730 (737, 740). 

Destruction of — Modes of — Accidental causes — Con- 
sensus of family. 

Well-established discontinuance must be held to destroy 
family usages. This would be so when the discontinuance 
has arisen from accidental causes; and the effect cannot be 
less, when it has been intentionally brought about by the 
concurrent will of the family. It would lead to much con 
fusion and abundant litigation, if the law attempted to revive 
and give effect to usages of this kind, after they had been 
clearly abandoned and the abandonment has been long 
acted upon (749); Rajah Raj KiSHEN SlNGH v. RaM- 

jOY Surma Mozoomdar. 

(1872) 2 Suth. 744 = 19 W E. 8 = 8 M.J. 161. 

Essence of — Certainty^ etc. 

It is of the essence of family usages that they should be 
certain, invariable, and continuous (749). RAJAH RaJ 

KiShen Singh v, Ramjoy Surma Mozoomdar. 

(1872) 2 Suth. 744 = 19 W.E. 8 = 8 M.J. 161. 

Tenacity of, even under strain of migration. 

The tenacity of family customs, even under ihe strain of 
migration, has been repeatedly recognised by the law in 
questions such as the present, whether a migrating 

family divested themselves of their original customs, {Lord | 


HINDU LAW^(Cc7«/r/.) 


Custo 


iContdf) 


Family custom— 

Robertson.) SrIMATI RaNI ParBATI KUMARI DEBI V, 
JAGADIS CHUNDER DHABAL. 

(1902)29 I.A. 82 = 290.433 (462) =6 C.W.N. 490= 


4 Bo 


M 


. L.E. 366 = 8 Sar. 206. 


Tenacity of orientals in regard to. 

An adherence to family usages is a strong Oriental habit ; 
it is in most places not a weak one, and since, generally, the 
love of them increases with their long prevalence, it requires 
no effort to believe that the retention of religious usages 
and customs spoken to by the defendant's witnesses did 
prevail in that particular branch of the family (96). {Sir 
James W. Colvile.) SOORENDRANATH ROY z/. MUSSUMAT 

Heeramonee Burmoneah. 


(1868) 12 M.I.A. 81 = 10 W.E.P.C.36 = 
1 B.L.E. (P.C.) 26=2 Suth. 147=2 Sar. 372. 


General Law. 

Claifn based on — Privy Council appeal — Maintaina- 
bility — Claim in Courts below based on custom found 
against. 

The claim of the defendant in this case to succeed to his 
father's estate in preference to his half-brother, the plaintiff, 
was, in the first Court, rested, not upon the general Hindu 
law, but upon a special fanaly custom. The Custom was 
found against him, and he did not, on his appeal to the 
High Court, insist, as one of his grounds of appfal, that 
by the general Hindu law he was entitled, his grounds of 
appeal being directed only to the other points which had 
arisen in the case, and to an allegation that the custom ought 
to have been found in his favour. Their Lordships, however, 
allowed the point to be argued, and determined it (4). {Sir 
Montague E. Smith.) PeDDA RaMAPPA NaYANIVARU v. 

Bangari Seshamma Nayanivaru. (1880) 8 lA. 1 = 

2 M. 286 (290) = 8 C.Ii.E. 816 = 4 Sar. 203. 

Claim under Unsustainability of — Admission of — 
Inference of, from claim being based on custom— Pro- 
priety. 

In a case in which the later born son of the third wife 
claimed to be entitled to succeed to his father's estate in 
preference to the earlier born son of the fourth wife, the 
claim of the son of the third wife was rested in the Court 
below, not upon the general Hindu law, but upon a special 
family custom- 

Held that the fact that his case was so rested implied an 
admission that he and his advisers did not consider that by 
the general Hindu law he was entitled to succeed (4). {Sir 
Montague E. Smith). PeDDA RaMAPPA NaYANIVARU 

V. Bangari Seshamma Nayanivaru. 

(1880) 8 I.A. 1 = 2 M. 286 (290) = 

8 C.L.E. 316 = 4 Sar. 203. 

Effect of well-established custom on. See HINDU 

Law— Custom— Eefeci' of well-established. 

Mutual scope and applicability of — Matters outside 

custom — General law applicable to. 

Where a custom is proved to exist, it supersedes the 
general law, which however, still regulates all beyond the 
custom. {Lord Chelmsford). NEELKISTO DEB BUR- 

mono 7'. Keerchunder Thakoor. 

(1869) 12 M.I. A. 623 (642) = 12 W.E. (P.C.) 21 = 

3 B. L. E. (P.C.) 13 = 2 Suth. 243 = 2 Sar. 623. 

Local and fanaly custom, if proved to exist, may super- 
sede the general (Hindu) law, though in other respects the 
general law may govern the relations of parties outside that 
custom (27) {Lord Fitz Gerald.) KaLI PERSHAD v. 

Anund Roy. (1887) 161. A. 18 = 16C. 471(480-1)= 

6 Sar. 121. 
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HINDU LAW^(6V///u'.) 

Custom— 

General Law— 

Where a custom is proved to exist, it supersedes the 
general law, which, however, still regulates all beyond the 
custom (62). {Sir Richard Cotich.) Hani SaRTAJ 
KUARI V. Rani Deoraj KUARI. (1887) 16 I. A. 51 = 

10 A. 272 (285) = 6 Sar. 139. 

Where a custom is proved to exist it supersedes the 
general law. which, however, still regulates all outside the 
custom (194). (Lord Davcy.) KaM NUNDUN SinGH r. 
MaHARANI JaNKIKOER. (1902) 29 I. A. 178 = 

29 0. 828 (862) = 7 C. W. N. 67 = 4 Bom. L. B. 664 = 

8 Sar. 361. 

Where a custom is proved to exist it supersedes the 
general law, which, however, still regulates all outside the 
custom (198). (^;> /oha Rdge.) ThakuhaIN Tara 

KUMARI V. CHAITURBHUJ NARAYAN SlNGH. 

(1916) 42 I. A. 192 = 42 C. 1179(1191) = 
19C. W. N 1116-18M. L. T. 228 = 
2Ii. W. 843 = (1916) M. W. N. 717 = 13 A. L. J. 1034 = 
17 Bom. L. R. 1012 = 22 C L. J. 498 = 30 I. C. 833 = 

29 M. L. J. 371. 

If a custom alleged in derogation of the ordinary Hindu 
law applicable to the parties ceases to apply, the ordinary 
Hindu Law applicable applies unmodified. (Lord Buck 
master^) Bkaja SUNDAR DEB SwaMA MaNJERI Dei. 

(1917) 47 I. C. 36 = 22 C. W. N. 433 = 

(1918) M. W. N. 313. 

Where it was found on evidence that in the family to 
which the litigants l>elonged a custom of primogeniture 
prevailed ; that under it women were excluded from inheri- 
tance, and that the male relative who was in the eldest line 
of male descent from the last holder or his father or grand- 
father succeeded, held that that custom became the law of 
the family regulating the succession to the family estate, 
and that the ordinary Hindu law did not apply to it 
save so far as it was not inconsistent with the custom. 
(Lord Atkhisou^ RaO KiSHORE SiNGH v. MUSAMMAT 
Gahenabai. (1919) 12 L. W. 730 (737) = 

16 N. L B. 176 = 17 A. L. J. 1077 = 26 M. L. T.494 = 

24 C. W. N. 601 = 22 Bom. Ii. E. 507 = 
63 1. C. 630 = 37 M. L J. 662. 

Thing permitted by — Custom to do — Existence of — 

Possibility o f 

There cannot be a custom to do that which the general 
law permits any one to do or abstain from at his own will. 
(Lord Hobhottsef) Sri BraJA KiSORA Devu Garu v. 
Sri Kgndana Devi Patta Mahadevi. 

( 1899) 26 I. A 66 = 22 M. 431 (434) = 

1 Bom. Ii. E. 287 = 3 C. W. N. 378 = 7 Sar 528 = 

9M.L. J. 157. 

Impartible Estate. 

Customs relating to. See HINDU Law — IMPAR- 
TIBLE Estate. 

India. 

-Caste^ family^ and local customs in. 

India is a land where there are very many customs appro- 
priate to certain areas of territory; families, or castes. 
(Lord Phillimore.) PaLANIAPPA CHETTIAR v. ALAYAN 
Chetti. (1921) 48 I. A. 639 (646) = 44 M. 740 (747) = 

(1921) M. W. N. 687 = 30 M. L. T. 208 = 

^TTi>T V 26 0. W.N. 417 = 16 L.W. 621 = 

4 U. P. Ij. K.(p. 0.) 21 =(1922) P. C. 228 -64 I.C. 439. 

Inheritance. 

Custom relating to. See UNDER HINDU Law— 

INHERITANCE. 


HINDU ljA'W-(Contd.) 

Custom— (Contd.) 

Judicial Recognition of. 

E/fect of. 

The evidence that the doctrine for which the respondents 
contend has been sanctioned by usage in the South of India 
consists partly of the opinions of Pundits, partly of decided 
cases. The decided cases are certainly not many. But there 
is at least the case Gy and there are the French case.s, which 
ought not to be wholly disregarded as recognitions of the 
law prevailing in the South of Inflia. They are to be relied 
on in this case as affording evidence of a long continued 
series of opinions officially given, and judicially received, 
which were adopted as the grounds of decision, showing a 
continued and recognised existence of the doctrine (438, 
439-40) (Sir James PV. Cohdle.) (’OLLErTOK OF 

Madura v. Moonoo Kamalinga Sathujmi h\'. 

(1868) 12 M. I. A. 397 = 10 W. E. P. C. 17 = 
IB. L. R. P. C. l=2Suth. 135 = 2 Sar. 361. 

Effect of — Proof of custom in each case — A'ecessity. 

When a custom of usage, whether in regard to a tenure 
or a contract or a family right, is repeatedly brought to the 
notice of the Courts of a country, the Courts may hold that 
custom or usage to l>e introduced into the law without the 
necessity of proof in each individual case. It becomes in 
the end truly a matter of process and pleading. Analogy 
may be found in instances in the law merchant or in certain 
customs in copyhold tenure. (Lord Dunedin.') Kama 

Kao V. Raja of Pittapur. 

(1918)45 LA. 148(154-5) = 41 M. 778(786) 
16 A. L. J. 833 = 20 Bom. L. E. 1056 = 24 M. L. T. 276 = 

23 C. W. N. 173 = 28 C. L. J. 428 = 
(1918) M. W. N. 922 = 5 Pat. L W. 267=47 LC. 364 = 

35 M. L. J. 392. 

Legal sense of. 

A custom in its legal sense is a rule exceptional to the 
general law. (Lotd Hebhouse) SRI BkaJA KiSORE DEVU 

Garu v. Kundana devi Patta Mah.adevi. 

(1899) 26 I. A. 66 =22 M, 431 (434) = 

1 Bom. L. R. 287 = 3 C. W. N. 378 = 7 Sar. 528 = 

9 M. L. J. 157. 

Matters outside. 

General law applicable to. See HINDU LAW — CUSTOM- 
GENERAL LAW— Mutual scope and. 

ORDINARY Law. 

See Hindu Law — Custom — General law. 

Oriental tenacity as regards. 

Hindu Law— Custom — Continuation of 

—Cessation. 

Proof of. 

Evidence sufficient for decision of particular case 

but insufficient to make decision a precedent. 

See Jains — Agarwalla Jains — Adoption. 

(1910) 371. A. 93 (104). 
In a case in which the question was whether, in the 
matter of adoption, the general rules of Hindu law or 
custom applied to the Agarwalla Banias of Zira, the Courts 
below concurrently found that custom and not the general 
Hindu Law of adoption applied. The evidence on which 
the finding was based w’as, however, limited. Their Lord- 
ships nevertheless accepted the finding as binding between 
the parties to the suit and their representatives, but held 
that the case ought not to be considered a satisfactory 
precedent if in any future instance among other parties fuller 
evidence regarding the alleged custom of the Agarwalla 
Banias of Zira should l)e forthcoming (160). (Sir John 
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Proof w—iContd,') 

Edge.) Chiman Pal 7'. Hari Chano. 

(1913)40 I A. 156 = 400. 879(890)=17 C.W. N. 885 = 
18 0 L. J. 70 = 19 I. 0. 669 = 15Bom. L. E 646 = 
15 M. L. T. 83 = 102P.E. 1913 = 187P. L. R. 1913 = 

126 P. W. E 1913 = (1913) M. W. N. 609. 

. — - ..S’a- Hindu Law— Custom— Dfxision as to- 

binding CHARACTER OF, ETC. 

(1925) 22 L. W. 356(360). 

Jucliriai recognition of custom — Effect of — Proof of 

custom not necessary in each case. Sec HINDU Law — 

Custom— JUD iciAi- recognition of— Effect of— 
PROOF of custom ETC. (1918) 45 I. A. 148(154-5)- 

41 M. 778 (786). 

Qiia)itu7n — England and India — Distitiction. 

Their Lordships l^ave carefully considered the difficulty 
of applying all the strict rules that govern the establishment 
of custom in this country (England) to circumstances which 
find no analogy here. Custom binding inheritance in a 
particular family has long been recognised in India, although 
such a custom is unknown to the law of this country, and is 
foreign to its spirit. Customs affecting descent in certain 
areas or customs affecting rights of inhabitants of a parti- 
cular district are perhaps the nearest analogies in this 
country. But in England, if a custom were alleged as 
applicable to a particular district and the evidence tendered 
in its suppoit proved that the rights claimed had been 
enjoyed by people outside the district the custom would 
fail. This principle, however, it seems to their Lordships, 
ought not to be applied in considering such a custom as the 
one claimed here, since, if the custom were in fact well 
established in one particular family, whether it was enjoyed 
or no by another family, would not affect the question, 
since the custom might be independent in each case, and the 
evidence would not establish that the custom failed by 
reason of the inability to define the exact limits within which 
it was to be found when once it was established that, within 
certain and defined limits, it undoubtedly existed (14). 
{Lord Buckrnaster.) ABOUL HUSSAIN KhAN v. BIBI 

SONA DERO. (1917) 46 1. A. 1045 C. 460 (460) = 

22 C. W. N. 353 = 23 M. L. T. 117 = 16 A. L. J. 17 = 
27 C L J. 240 = 20 Bom. L.E. 528=4 Pat. L. W. 27 = 

431. C. 306 = 34 M L. J. 48. 

Question as act or Laiv. 

The question in the present case was, and is whether a 
custom, applicable to the parties concerned, and authorising 
the adoption of a married boy, has been established. This is 
strictly speaking a pure question of fact determinable upon 
the evidence given in the case (551). (Sir Arthur Wilson.) 
1 ALA RUP CHAND V. JAMBU PERSHAD. 

(1910) 14 C. W. N. 546 = 7 A. L, J. 349 = 
12 Bom. L. E. 402 = 11 C. L. J. 464 = 6 I. C. 272. 

Validity of custom — Essentials of — Proof strict of — 

Necessity. See HINDU Law— CUSTOM— VALIDITY - 
ESSENTIALS OF — PROOF STRICT OF. 

SUCCESSOR Selection of — Free choice in regard 

TO — Custom of. 

.proof against — Seniority — Observance actual of, in 

considerable series of successions — Evidence of power of 
selection— Effect, See Ull4DV LAW — IMPARTIBLE ES- 

.p.™ TippERAH RAJ — Successor— Selection of. 

(1869) 12 M. I. A. 523 (638). 

Validity of— Essentials of — proof strict of — 

Necessity. 

Their Lordships are fully sensible of the importance 

and justice of giving effect to long established usages exist- 


HINDU IjAW—iContd,) 

Cnstomr—iCon/d.) 

Validity of— Essentials of— Proof strict of 
—Necessity— 

ing in particular districts and families in India, but it is of 
the essence of special usages, modifying the ordinary law of 
succession, that they should be ancient and invariable ; and 
it is further essential that they should be established to be 
so by clear and unambiguous evidence. It is only by means 
of such evidence that the courts can be assured of their exis- 
tence, and that they possess the conditions of antiquity and 
certainty on which alone their legal title to recognition de- 
pends. {Sir Montague E, Smith,) RaMALAKSHMI AMMAL 

V, Sivanantha Perumal Sethurayar. 

(1872) Sup. I. A. 1 (3) = 14 M. I. A. 670 = 
17 W.R. 663 = 12 B.L.R. 396 = 2 Suth. 603 = 3 Sar. 108. 

A custom ib a rule which in a particular family or in 

a particular district, has from long usage obtained the force 
of law. It must be ancient, certain, and reasonable, and 
being in derogation of the general rules of law, must be 
construed strictly (285). (Sir Barnes Peacock.) HUR- 
PURSHAD V. Sheo Dyal. (1876) 3 I. A. 269 = 

26 W. R. 66 = 3 Sar. 611 = 3 Suth 304 = Bald. 26 = 

R. & J.’s No. 41 (Oudh). 

In the case of Kamalakshmi Animal Sivanantha 
(14 M. 1. A. 570), it was said : — 

“Their Lordships are fully sensible of the importance 
and justice of giving effect to Jong established usage in par- 
ticular districts and families in India, but it is of the essence 
of special usages, modifying the ordinary law of succession, 
that they should be ancient and invariable ; and it is fur- 
ther necessary that they should be established to be so by 
clear and unambiguous evidence. It is only by means of such 
evidence that the court can be assured of their existence, 
and that they possess the comlitions of antiquity and cer- 
tainty on which alone their legal title to recognition 
depends.” 

Their Lordships entirely concur in that doctrine (162). 
(Sir Barnes Peacock.) RajaH Rup Singh v. RaNI 
BaiSNI. (1884) III.A. 149 = 7A. l(18) = 4Sar. 633 = 

A. W. N. (1884) 246. 

As pointed out by this Board in 14 M. I. A. 585 : “It is 
of the essence of special usages modifying the ordinary law 
of succession that they should be ancient and invariable ; 
and it is further essential that they should be established to 
be so by clear and unambiguous evidence. It is only by 
means of such evidence that the courts can be assured of 
their existence, and that they possess the conditions of anti- 
quity and certainty on which alone their legal title to recog- 
nition depends (15). (Lord Buckmaster.) ABDUL HuSSEIN 

Khan v. Bibi Sona Dero. (1917) 46 I A. 10 = 

46 C. 460 (461) = 23 M. L. T. 117= 16 A. L. J. 17 = 

22 C.W.N. 353 = 27 O-L. J. 240 = 20 Bom. L. R. 628 = 

4 Pat. Ii. W. 27 = 43 I. C. 306= 34 M. L. J. 48. 

It is of the essence of special usages modifying the ordi- 
nary law of succession that they should be ancient and in- 
variable ; and it is further essential that they should be 
established to be so by clear and unambiguous evidence. It 
is only by means of such evidence that the courts can be as- 
sured of their existence and that they possess the conditions 
of antiquity and certainty on which alone their legal title to 
recognition depends (124). (Sir Lawrence Jenkins.) 

Muhammad Ibrahim Rowther v. Shaikh Ibrahim 

ROWTHER. (1922) 49 IA. 119 =46 M. 308 (316) = 

30 . I*. T. 86 = 16 L. W. 364 = 26 0. W.N. 793 = 

(1922) M. W. N. 470 = 36 C. L. J. 64 = 

24 Bom. li. R. 944 = A.I R 1922 P C. 69 = 

67 I. C.116 = 43M. L. J. 69. 
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HINDU LAW— ) 

Custom — {Contd.) 

Validity of - Essentials of— Proof strict of 
—Necessity -‘{Cofttd.) 

See also HINDU LAW — IMPARTIBILITY OF 

estate— Custom of— Essentials of. 

(1927) 66 I. A. 46 -55 C. 403. 

Damdaput. 

Rule of — Applicability. See HINDU Law — INTER- 
EST— DaMDAPUT. (1928) 57 M. L. J. 681. 

Daughter. 

Appointed daughter. 

Appointment of, to raise a son. 

Bengal JOINT Family — Married daughter of 

DECEASED MEMBER IN — ADVERSE POSSESSION 
AGAINST. 

COMPROMISE BY. 

Decree for or against — Res Judicata against 

REVERSIONERS. 

Father's esi’ate — Suit to recover alleged 
AS HEIR— Father's ownership of property — 
PROOF of. 

Gift to. 
inheritance. 

Will — Bequest under. 

Appointed daughter. 

Daughter who has brothers when she is marriod if 

can be an. 

Under the Hindu Law a daughter cannot be an appointed 
daughter, if she has brothers wiren she is married. (^Mr. 
Baron Parke.') YaCHEREDDY CHINNA BaSSAV APPA V. 
YaCHEREDDY Gowdappa. (1836) 6 W. E. 114 P. C.= 

1 Suth. 41(43) = ! Sar. 84. 

Appointment of, to raise a son, 

By whom and when should be made. 

Looking at the text, it seems not only that the act of ap- 
pointment must proceed from the father himself, but appa- 
rently should be made by himself. A special form of 
stipulation is given. It is stated that it must be expressed, 
and Menu also speaks of an express appointment proceed- 
ing in the same way from the father himself upon the mar- 
riage of the daughter (166-7). {.Sir Monta^ee E. Smith.) 

Thakoor Jeebnath Singh t'. Court of wards. 

(1876) 2I.A. 163 = 16 B.L.E. 190 = 3 Sar. 490 = 

23 W. E. 409= 3 Suth. 142. 

Brother — Appointment by, to raise a son to his 

father— Validity- -Effect. See HINDU I.AW— DAUGHTER 

—Appointment OF, to raise a son— Delegation 
by father, etc. (1876) 2 I. A. 163 (167 8). 

Delegation by father of^ to his son — Validity — 

Brother — Appointment by, to raise a son to his father — 
V alidity — Effei t. 

It certainly requires positive law or evidence of a custom 
from which the law may be presumed, that, supposing the 
rule still to exist that a father may appoint a daughter for 
the purpose of raising a son to him, it is a part of it that he 
may delegate the appointment to his sons. There is nothing 
said of that power to delegate being a part of the law, but, 
on the contrary, the rules as to the manner of appointment 
given in the old authorities point to the act proceeding per- 
sonally from the father. The law as to adoption of sons 
bears an analogy to this, but the usages of that law cannot, 
without authority, be imported into this mode of appoint- 
ment. These adoptions must stand upon the authority re- 
lating to each. In this case there was no formal appoint- 
ment by the father himself in his lifetime, and no sufficient 
authority has been cited to establish that what was done 
afterwards can have the effect of making the son of the I 


HINDU LAW— (CWr/.) 

Daughter— ) 

Appointment of, to raise a son— (C f?«/f^.) 

daughter, who appears to have been married with the con- 
sent of her brother upon the condition that the husband 
should live in the house, equal for the purposes of suc- 
cession to the son of a son ( 1 67-8). 

In this case what the plaintiff (appellant) who claimed to 
be the son of an appointed daughter of his maternal grand- 
father alleged was that his maternal uncle, agreeably to the 
counsel of his father (/.r., the maternal grandfather), hav- 
ing given in marriage the plaintiff’s mother, kept her under 
his roof, declaring and giving her hopes that if a son w’as 
born to her such son would stand in the relation of son’s 
son to his mother’s father, and that if at any time occasion 
arose, he would observe the religious rites of Sracldh, and 
keep the estate intact ; and that accordingly the plaintiff, 
from the day of his birth to the date of .suit lived with his 
maternal uncle in common for all the purposes of board, 
lodging, and worship (166). {Sir Montague E. Smith.) 
Thakoor Jeebnath Singh Court of Wards. 

(1875) 2I.A. 163-15B.L. E. 190 = 3 Sar. 490 = 

23 W.E. 409 = 3 Suth. 142. 

Importation into, of usages of law adoption — Pro- 
priety. 

The law as to adoption of sons l>ears an analogy to this 
(the appointment of a daughter to raise a son). Init the 
usages of that law cannot, without authority, be imported 
into this mode of appointment. These adoptions must 
stand upon the authority relating to each (167-8). 

The above observation was made in connection with the 
question whether a father can validly delegate to his sons 
the appointment of a daughter to raise a .«on to himself (the 
father.) {Sir Montague E. Smith.) THAKOOR JeEB- 

n.ath Singh v. Court of Wards. 

(1875) 2 I.A, 163 = 15 B. L. E. 160-3 Sar. 490 = 

23 W. E. 409- 3 Suth. 142. 

Proof of— Quantum. 

The plaintiff (appellant) alleged that his mother’s father, 
S, appointed his daughter to raise a son to him, who should 
stand in the place of son’s son ; and he contended that, by 
the rule of Hindu law*, he, as the son of a daughter so ap- 
pointed, was entitled to succeed in preference to more dis- 
tant male relatives. The question for decision was whether 
the plaintiff brought himself within that rule. 

The plaint said this : “ Your petitioners’ maternal uncle, 
L, agreeably to the counsel of his father. S, having given in 
marriage your petitioner’s mother, kept her under his roof, 
declaring and giving her hopes that if a son be born to her 
such son will stand in the relation of son’s son to his mother’s 
father, and that if at any time occasion arise, he will observe 
the religious ri!e.s of Sraddh (obsequies), and keep the estate 
intact ; and accordingly your petitioner, from the day of his 
birth to the present moment lived with the deceased Maha- 
rajahs (.S’ and /,) in common for all the purposes of board, 
lodging, and worship.” 

The plaintiff’s attempt w*as to bring himself within the 
description of son of an appointed daughter. 

The evidence of the authority supposed to have been given 
by S, to his sons, and of the exercise of it by them, was 
most vague and unsatisfactory. No more appeared respect- 
ing the supposed exercise of it by the sons, than that when 
their sister married a condition w’as imposed upon the hus- 
band that they should live in her brother’s house, and the 
son be brought up as one of his. No ceremonies were proved 
to have been performed, nor any express form of appoint- 
ment used. 

Held, that the evidence was w holly insufficient to establish 
a formal appointment which was to have the serious conse- 
quences of altering the line of succession (167-8). {Sir 
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Daughter— 

Appointment of. to raise a son-Cow.) 

Montague E. Smith.') THAKOOR JeERNATH SiNGH v 
COURT OF WARDS. (1875) 2 I. A. 163 = 

16 B. L. E. 190 = 3 Sar. 490 = 23 W. E. 409 = 

3 Suth. 142 

Knle of Hi)idii la-iU as to — If obsolete. 

It is not necessary in this case to decide whether the old 

rule of Hindu law that a daughter may be specially appoin- 
ted to raise a son and that a .son of a daughter so appointed 
is entitled to succeed in preference to more distant male rela- 
tions is obsolete, although there certainly does not appear to 
have arisen in modern times any instance in the Courts 
where this custom has been considered (165-6.) {Sir 
Montague E. Smith.) ThaKOOR JEEBNATH SiNGH v 
COURT OF Wards. (1875) 2 I. A. 163 = 

15 B. L. E. 190 = 3 Sar. 490 = 23 W. E. 409 = 

3 Suth. 142. 

— I The practice of constituting, in the person of a daugh- 
ter s son, a putrica-putra," or son of an appointed daughter 
is almost, if not wholly, obsolete (2.13). {Sir James IV 

UWrv/c.) Maharajah Pertab Narain Singh v. Maha- 

RANEE SUHHAf) KOOER. (1877)4 1 A 228 = 

3 C. 626(631) = ! C. L. R. 113=3 Sar! 740 = 

3 Suth. 458 = 11. and J’s No. 46. 

Rule of Ifiudu Law as to — I uhcritancc right based 
on— Claim of daughters son to— Maintainability -Condi- 

tion. 

Supposing the oJcl rule of Hindu Law that a daughter may 
be specially appointed to raise a son and that a son of a 
daughter so appointed is entitled to succeed in preference to 
more distant tnale relations exists in modern times and is not 
obsolete, inasmuch as it breaks in upon the general rules of 
succession, whenever an heir claims to succeed by virtue of 
that rule, he must bring himself very clearly within it (166). 
{Sir Montague E. Smith,') ThAKOOR JeebNATH SiNGH 
V, COURT OF Wards. (1876) 2 I. A. 163 = 

16 B. L. B. 190 = 23 W. B. 409 = 3 Sar. 490 = 

3 Suth. 142. 

Rule of Hindu Laio as to— Texts relating to. 

The leading passage is in Menu, Ch. 9, S. 127 ; and it is 
as follow’s : He who has no son may appoint his daugh- 

ter in this manner to raise up a .‘^on for him, saying, ‘the 
male child who shall be born from her in wedlock shall be 
mine for the purpose of performing my obsequies.’ ” The 
passages in the Mithak.^^hara are to the same effect. In 
Chap. 1, S. 11, cl. 3 : ‘ The son of an appointed daughter 

is equal to him,— that is, equal to the legitimate son. The 
term signifies son of a daughter. Accordingly, he is equal 
to the legitimate son, as described by Vasishta,— ‘ This 
damsel, who has no brother, I will give unto thee decked 
w'ith ornaments : the son who may be born of her shall be 
my son . . . Still she is only similar to a legitimate 

son, for she derives more from the mother than from the 
father. Accordingly, she is mentioned by Vasishta as a son, 
but as third in rank.” Then the note to that is.— ” The 
putrica-putra is of four descriptions ; the first is the daugh- 
ter appointed to be a son ; she is so by stipulation to that 
effect. The next is her son. He obtains, of course, the 
name of a son of an appointed daughter, without any special 
compact. This distinction, however, occurs ; he is not in 
place of a son, but in place of a son’s son, and is a daughter’s 
son,”— that is, the son of a daughter who is herself appoin- 
ted to be in the place of a son. Then there is this : “The 
third description of son of an appointed daughter is the child 
born of a daughter who was given in marriage with an ex- 
cess stipulation in this form. The child which shall be 
bom of her shall be mine for the purpose of performing my 
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Appointment of, to raise a son— (O w/rf.) 

obsequies” (166-7). {Sir Montagtse E. Smith.) THAKOOR 
JEEBNATH SiNGH V. COURT OF WARDS. 

(1875) 2 I. A. 163 = 16 B. L. B. 190 = 3 Sar. 490 = 

23 W. E. 409 = 3 Suth. 142. 

Bengal Joint Family — Married daughter of 

DECEASED MEMBER IN— ADVERSE POSSESSION 

AGAINST. 

Possession by sunaving members of her fathers pro- 
perty if amounts to— Presumption— Daughter living with 

surviving members after her husband's death— Effect. 

As regards the married daughters of a deceased Hindu, 
who became entitled to their father’s property after their 
mother’s death, there is no presumption that the possession 
of that property by the surviving members of their father’s 
joint family (Bengal) is not adverse to them. Being married, 
they would naturally go to the residences of their respective 
husbands and become members of their respective families. 
In their case, it must be .shown that, upon their mother’s 
death, they entered into joint possession of the estate with 
their father’s brothers or their representatives, or that during 
the lives of their husbands they participated in the profits of 
the estate (123). 

Queere as to the effect of one of such daughters living 
with her father’s brothers after her husband’s decease (123). 
{Sir Barnes Peacock), AumirtOLALL BOSE v. RajONEE- 
KANT Mitter. (1876) 2 I. A. 113 = 15 B. L. R, 10 = 

23 W. R. 214 = 3 Sar. 430 = 3 Suth. 94. 

Compromise by. 

Father s estate T ransfer invalid of, under compro- 
mise Setting aside of — Necessity — Treating it as a nullity 
without interi’ention of court— Reversioner's right of. 

Where a Hindu daughter purports to transfer her father’s 
estate under a compromise which is invalid against the re- 
versioners, her sons can on their mother’s death as rever- 
sionary heirs of their maternal grandfather treat it as a nul- 
lity without the intervention of any Court. {Sir Lawrence 
Jenkins.) OBALA KONDAMA NaICKER AVVAN v, KaNDA- 
SAMI GOUNDAR. (1923) 61 1. A. 146 (162) = 

47 M. 181 = 22 A. L. J. 16=19 L. W. 107 = 

A. I. R. (1924) P. C. 66 = (1924) M. W. N. 86 = 

26 Bom. L. B. 198 = 10 O. and A. L. E. 176= 

34 M. L. T. 20 = 39 C. L. J. 194 = 28 C. W. N. 1060 = 

79 I. C. 961 = 46 M. Ii. J. 172. 

L athePs estate — Transfer to father's collafercels of, 
under compromise — V alidity against grandson of — Purda- 
nashtn without independent advice — Daughter a — Claim of 
collateral false to his kno^vled ge — Compromise under his 
advice and influence. 

On the death oi M, a Hindu, his daughter-in-law, S, sued 
A, {M's daughter), and a collateral of M, to establish a will 
alleged by S to have been executed by M and praying that 
possession should be given to her of one-third share of the 
property left by him. That suit was settled by a compromise 
by which a portion of the property of M, was delivered by 
the defendants to S, and the remainder of the property was 
divided into moieties, each of the defendants taking a 
moiety. 

M and the collateral were in fact separate and not joint, 
and that fact was known to the collateral at the time of the 
compromise. The compromise was, however, based on the 
assumption that there was a question as to whether there 
had been a separation between the two lines of the family. 
There was no evidence to show that A entered into the com- 
promise from ulterior motives with full knowledge of the 
false nature of the collateral’s claim and that, in assenting to 
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COMPROMISE B\—{CofiU,) 

the compromise, she was not acting botia fide in the light of 
the circumstances then brought to her notice. But .-f was at 
the time of the compromise a purclana^hin lady recently 
widowed, the mother of infant sons, and without any adult 
male relation except the collateral to advise her. She there- 
fore stood in need of especial protection. But she acted en- 
tirely under the advice and influence of the collateral who 
knew the false nature of his claim. 

Held^ in a suit brought by the sons of against the re- 
presentatives in interest of the collateral, that as against 
them the plaintiffs had established the invalidity of the com- 
promise after their mother’s death. (.9//* Lawrence Jenkins.) 
Obala Kondama Naicker Ayvan V, Kandasami 
Goundar. (1923) 51 I. A. 145{'1501)-47 M. 181- 

22 A. L. J. 16 = 19 L. W. 107 = 
A. I. R. 1924 P. C. 56 = (1924) M. W. N. 86-- 
26 Bom. L-. R. 198 = 10 0. and A. L. R. 176 = 

34 M. L. T. 20 = 39 C. L. J. 194 = 28 C. W. N. 1060 - 

79 I.C. 961 =46 M. L. J. 172. 

Grandfather's estate — Share in. taken under coni- 
promise in right of father — Estate taken in — Ahsolnte estate 
or life estate only. 

Where daughters took a share in their grand -father’s pro- 
perty under a compromise in right of their father, held 
that they took, in the said share, not an absolute estate, 
with the result that the proi^erty, in their hands, was self- 
acquired, but only a daughter’s estate, that is to say, a life- 
interest (145'6). i^Sir Andrexo Seol'le.) KaKIM-UD DIN r*. 

Gobind Krishna Narain. (1909)361 A. 138 = 

31 A. 497 (504 5) = 6 M. L. T. 275 = 10 C. L. J. 243 = 
130. W. N. 1117 = 11 Bom. L. R. 911-6 A. L. J. 807 = 

3 I.C. 795-19 M L.J. 687. 

Decree for or against— Kes Judic.ata .-\gainst 

REVERSIONERS. 

Shivagnnga case — Rule in — Applieahility. 

In the judgment of this Committee in the Shivagunga 
case it is said, with reference to an adverse decree in a suit 
brought by a Hindu widow for possession of a Zemindary as 
heir to her husband, that if it had l^ecome final in her life- 
time it would have bound those claiming the Zemindary in 
succession to her ; and unless it could be shown that there 
had not \yeen a fair trial of the right in that suit, or in other 
words, unless that decree could have been successfully im- 
peached on some .special ground, it would have been an 
effectual bar to any new suit by any person claiming in suc- 
cession to the widow. The principle of that decision applies 
equally to an adverse decree in a suit brought by a Hindu 
daughter for possession of property as heir to her father 
(191-2.) (Sir Richard Conch.) HURRINATH CH-AITERJI 

V. mohunt Mothoor Mohun Goswami. 

(1893) 20 I.A. 183=21 0. 8 = 6 Sar. 334. 

Father’s estate— Suit to recover alleged, as 
HEIR — Father’s Ownership of property — Proof of 

Onus. 

In a suit by the surviving daughter of a deceased Hindu 
for the recovery of property alleged to have belonged to her 
father on the ground that she had become entitled to posses- 
sion of the property as her father’s sole heir on the death of 
her mother and sisters, the question was whether the suit 
property was the property of the plaintiff’s father or formed 
part of the Stridhanam of her mother. 

//eld the onus was on the plaintiff of proving that 
the suit property belonged to her father and that she had 
discharged that onus. (discount Cave.) MuSammat 

Hardei V . BHagwan Singh. 

(1919) 13 L.W, 436 (439) = 2 Pat. L.T. 237 = 

24 C.W.N 105 =50 I.C. 812. 
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HINDU LAW— 

D au ght er-“( (Tz? «/*/. ) 

Gift to. 

Estate taken under. See Hindu LAW— Gift 

Daughter. 

Inheritance. 

Daughter's right to succeed to father's estate hy — Pre- 
ference — Benares School — /ndigent childless widoujed 
daughter — IVealthy married daughter 'with children. 

A Hindu governed by the law of the Benares School died 
leaving two daughters. One of them, the plaintiff, was a 
childless widow, dependent upon and living with her father 
at the time of his death, whilst defendant, the other 
daughter, was living with her husband, a man of some sub- 
stance, by whom she had had children, living at date of 
suit. 

In a suit by the plaintiff seeking, as between herself and 
the defendant, to be declared the preferential heir of their 
father, held that the plaintiff, as compared with her sister, 
was an indigent; or, in the words of the Mithakshara, “ an 
unprovided daughter,” and that the plaintiff, though a child- 
less widow, was entitled to succeed in preference to the 
defendant (46). 

The statement to the following effect in Sir William 
Macnaghten’s Principles and Precedents of Hindu I.aw is a 
correct exposition of the law : — According to the Benares 
School a maiden is in the first instance entitled to the pro- 
perty: failing her, the succession devolves on the married 
daughters who are indigent, to the exclusion of the wealthy 
daughters; in default of indigent daughters, the wealthy 
daughters are competent to inherit ; but no preference is 
given to a daughter who has, or is likely to have, male issue, 
over a daughter who is barren or a childless widow (46). 

{Sir James It'. Colxile.) Sri.MaTI U.MA DEVI v. 
GokOOLANUND Das. (1878) 5 I.A. 40-3 C.587 (593) = 

2 C.L.R. 51 = 3 Sar. 786~3Suth 499. 

Daughter's right to succeed to father's estate hy — 

Preference— Bengal Law — Daughter married and likely to 
have issue — Childless ividcrw — IVho is a. 

R died, without a son, leaving a widow and three 
daughters. The widow then died, and upon her death the 
heirs of R were the two daughters, who were then married 
and likely to have sons. The third daughter was a child- 
less widow at the time of her death and so could not take 
any interest in her father’s estate (119). 

A. — The case was governed by the Bengal law. {Sir 
Barnes Peacock.) AUMIRTOLALL BOSE v. RaJONEEKaNT 
MriTER. (1875) 2 I.A. 113 = 15 B.L.R. 10 = 

23 W.R. 214 = 3 Sar. 430 = 3 Suth. 94. 

Daughters succeeding to father's estate by— Compro- 
mise regarding inheritance between^Enlargement of estate 
by— Provision for enjoyment of estate by — Validity of. 

Semble: Under the ordinary Hindu Law. daughters have 
no power by means of a compromise to enlarge their estates, 
so as to prejudice the rights of the next male reversioners to 
succeed to the whole of the father’s estate on the death of 
the last surviving daughter; but they can provide for the 
enjoyment of the estate until the death of the last survivor. 
{Sir John IValiis.) MuSST. VaISHNO DITTI v, MUSST 
Rameshri. (1928)55 I.A. 407 = 29 Punj. L.R. 654 = 
28 L W. 908 = A. I. R. 1928 P. C. 294=55 M.L.J. 746. 

Daughters succeeding to father's estate by — Estate 

taken bySur^'ivorship between— Right of— Disqualifica- 
tion at the time — F.ffect of. 

Daughters inheriting their father’s property, upon the 
death of their mother, together constitute their father’s heir 
and take a joint interest in his estate with rights of survivor- 
ship : and, upon the death of one of the daughters, the pro- 
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Daughte x~{Cofifii.) 

INHEKITANCI*:- 

perty which descended to them jointly survives to the surviv- 
ing daughter, and lier disqualification to inherit at that time 
does not destroy that right of survivorship which she had 
previously acquinnl by inheritance (125 7). {Sir Barnes 
Peacock.') Ai)mikt()T,aij. Hose 7'. Kajonkekant MIT- 
TER. (1875) 2 I.A. 113=15 B.L.R. 10- 23 W.R. 214 = 

3 Sar. 430 = 3 Suth. 94. 

Fsiate taken by — Nature of—~Alienatiofi of — Validity 

^Conditions— Onus of proof of — Madras Presidency — 
Law in. 

In the Madras Presidency a daughter as heiress of her 
father takes a restricted interest similar to that taken by a 
widow with a similar power of disposal. This power is con- 
ditional ; she can dispose of the inheritance for legal neces- 
sity, but it lies on the alienee to prove the existence of this 
necessity, and this is so even though the absence of neces- 
sity l)e not pleaded by the reversioner. It may be conceded 
that even though there may not be legal necessity in fact, 
the alienee would be equally protected if he honestly did all 
that was reasonable to satisfy himself that the required 
necessity existed. {Sir Laivrence Jenkim.') ObaLA KON- 

pama Naicker Avyan V . Kandasami GOUNDAN. 
(1923) 51 I. A. 145 (152) = 47 M. 181 = 22 A. L. J. 16 = 

19 L.W. 107-A.I.R 1924 P. C. 56 = 
(1924) M.W N. 86 = 26 Bom. LB. 198 = 

10 O. & A. L.R. 176 = 34 M.L T. 20 = 39 C L.J. 194 = 
28C.W.N. 1060 = 79 I.C. 961 = 46 M.L.J 172. 

-Estate taken by — Nature of — Bombay Presidency — 

Law in. 

The rule is well established in the Bombay Presidency 
that a daughter inheriting from her father takes an absolute 
interest, not merely a widow’s estate as in other parts of 
India. To throw' a doubt on this rule migl t be productive 
of great mischief (223). {Lord Dunedin lULWANT RaO 
2/. BAJI RAO. (1920) 47 I.A. 213 = 48 C. 30 (43-4) = 

25 C. W.N. 243 = 18 A.L J. 1049 = 

(1020) M. W. N. 483 = 28 M.L.T. 157 = 12 L.W. 679 = 
22 Bom L.R. 1070 = 57 I, C, 545 - 39 M.L.J. 166. 

-Estate taken by — iXature of — Bombay and other parts 

of India — Duv in — Distinction . 

The quality of the right which a daughter takes who 
inherits immoveable property from her father, has been 
differently determined in different parts of India. The ab- 
solute right has l)een affirmed by the Courts of Western 
India, according to the view’ of the High Court of Bombay. 
The limited right (the same class of limited interest as is 
possessed by a Hindu widow) has been affirmed by the other 
Courts, and this Board has upheld the rules as determined 
in each case as applicable to the persons whose law is the 
law of Western or of other parts of India (218-9). {Lord 
Dunedin.) BALWANT RaO v. BaJI KaO. 

(1920) 47 I. A. 213 = 48 C. 30 (38-9) = 
26 C. W. N. 243 = 18 A.L.J. 1049 = 
(1920) M.W.N. 483 = 28 M.L.T. 167 = 
12 L.W. 679 = 22 Bom. L.R. 1070 = 57 I.C. 546 = 

39 M.L.J. 166. 

—Estate taken by — A^ature of — Devolution of., on her 

death — Mithakshara law. 

According to the law of the Mithakshara, as received in 
Benares and elsewhere, the estate which a daughter inherits 
from her father is a limited and a restricted one only, and not 
an estate of the nature of stridhan. On her death, it does not 
go as stridhun to her husband or other heir, but devolves 
upon the next heirs of her father ( 3l 2). {Sir Monta^te E. 
Smith.) CHOTAY LALL CHUNNO l.ALE. 

(1878) 6 I. A. 16 = 4 C. 744 (755 6) = 3 C. L. B. 466 = 

3 Sar. 880=3 Suth. 572. 


HINDU LAW— (CW.) 

D aughte x—{Conid.) 

Inheritance— 

Under the Mithakshara law, as applied in the Car- 
natic, a daughter inheriting the estate of her father does not 
take it as stridhan, and as a heritage transmissable to her 
own heirs. She takes only a limited interest in the estate 
which ceases with her life, and on her death the root of 
title is to be sought not in herself but in her father (109). 
{Sir Arthur Hobhouse.) MUTTU VaUUGANADHA TevAR 

t'. Dorasinga Tevar. (1881) 8 I. A. 90= 

3 M. 290 (301-2) = 4 Sar. 239. 

Under the law' of the Mithakshara a daughter’s 

estate inherited from the father is a limited and restricted 
estate only and not stridhanam. Upon her death the next 
heirs of her father succeed thereto. {Lord Lindley.) RaJA 

Chelikani Venkayamma Garu V. Raja Chelikani 
Venkataramanayamma. (1902) 29 1. A. 166 (164)= 
26 M. 678 (686) = 7 C. W. N. 1 = 4 Bom. L. B. 667 = 

8 Sar. 286 = 12 M. L. J. 299. 

EUate takeu by— Widow's estate^ Similarity to. 

Whether, under the Hindu law, the widow and the 
daughter stand in the same situation or not. with respect to 
the right of disposition of the property inherited by them, 
they at all events stand in the same situation as to the right 
of administration, and right of enjoyment for their lives 
(445 6). {Mr. Pemberton Lei^k.) HarrydoSS DutT 
V. Sreemutty UPPOORNAH DOSSEE. 

(1866) 6 M. I. A. 433 = 1 Sar. 661. 

The estate to which S, as the survivor of the daughters 

of the last male owner succeeded, was similar to the estate 
of a widow’ (192). {Sir Richard Couch.) HurrinaTH 
ChaTTERJI V. MOHUNT MOTHOOR MOHUN GOSWAMI 

(1893) 20 1. A 183 = 21 C. 8 = 6 Sar. 334. 

Exclusion from— Custom of— Nature of, required- 

proof strict of, necessary. 

The daughter of a divided sonless Hindu is under the Mit 
hakshara law, entitled to succeed to the estate of her father 
and it is for those who allege a custom excluding her to 
prove it. The custom must be ancient and the proof 
conclusive. The general law would be weakened if this 
rule were not always strictly adhered to even in a case 
where the custom alleged is neither unique nor unknown. 

Held, affirming the High Court, that the custom set up 
had not been proved. {Lord Blanesbur^h.) CHANDRA 

Shekhar Bakhsh Singh Mussumat RaJ Kunwar. 
(1926) 24 L. W. 320 (323) = (1926) M. W. N. 696 = 

A. I. B. 1926 P, C. 91 = 96 I. C. 836. 

Exclusion from — Custom of — Onus of proof of. 

By the general Hindu law, which would prevail in the 
absence of any special custom, the daughter would be en- 
titled to the inheritance 0 / her sonless father (66). {Sir 
Montague E, Smith.) RaNI LEKRAJ KuAR v. BaBOO 
Mahpae Singh. (1879) 7 I.A. 63 = 6 0. 744 (749-60) = 

6 0. L. B. 593 = 4 Sar. 94 = 3 Suth. 704 = 

R. & J’s No. 61 (Oudh). 

Exclusion f rom^ -Custom of — Proof of — Bahrulia 

clan. 

In a case in which the question was whether in the 
Bahralia clan a custom existed to exclude daughters from 
succeeding to the inheritance of their father’s estate, held, 
affirming the Court below, that the custom had been fully 
proved (66, 72). {Sir Montague E. Smith.) RaNX 
Lekraj Kuar V. Baboo Mahpal Singh. 

(1879) 7 I. A. 63=6 C. 744 (760, 766) = 6 C. L.E 693 = 

4 Sar. 94=3 Suth. 704 =E. & J.’s No. 61 (Oudh). 

Exclusion from — Custom of — Wajib- ul-arz — Entry 

as to custom in — What amounts to. 
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HINDU LAW— 

Daughter— 

Inheritance— 

When the Wajib-ul-arz applicable to a village stated: “The 
rule of inheritance and division in this village is that on the 
death of a co-sharer his sons become owners of his share in 
equal shares and the daughter does not get any share by 
inheritance held that, on the true construction of the 
wajib ul-arz, it contained an unambiguous record of a custom 
that on the death of an owner of the village no daughter 
of his was under any circumstances entitled to a share in 
his property by inheritance, whether he had left sons or not. 

(^oere^ how such a custom would operate in cases in 
which an owner died leaving no relation but a daughter who 
could inherit. 

The provision that on the death of a co-sharer his sons 
became owners of his share in equal shares was probably 
inserted to exclude any claim under a custom of primogeni- 
ture which is not an uncommon custom in C>uclh. {Sir 
John Edge.) liALGOBIND v. BaDRI PraSAD, 

(1923) 50 I. A. 196 (201) = 45 A. 413(418) = 
26 O.C. 217 = 38 C. L. J. 302 = 33M.L. T. 317 = 
(1923) M. W. N. 799 = 9 O. & A. L. R. 581 = 
10 O. L. J. 368 = 21 A. L. J. 578 = 29 C. W. N. 465 = 
A. I. B. 1923 P. C. 70 = 74 I. C. 449 = 45 M. L. J. 289. 

Exclusion by collaterals from — Custom of — Proof 

of — Quantum. 

In this case the courts below concurrently found that there 
was a custom in the family of liie plaintiff and the defen- 
dants “that a daughter is excluded by the collaterals of the 
deceased from inheritance.” 

Held that the concurrent finding was, after due allowance 
for all limitations and qualifications, abundantly justified by 
overwhelming evidence, {Lord Collins.) PakHa'H Kun- 

WAR V. Chandar Pal Kunw^ar. 

(1909) 36 I. A. 125(137) = 31A. 457(476) = 
IOC. L. J 216 = 13 C.W.N. 1073 = 11 Bom. L. R 890 = 
6 A L. J. 767 = 12 O. C. 304 = 4 I.C. 25 = 19 M. L. J, 605. 

Exclusion fronts together ivith issue — Custom of — 

Common. 

A custom excluding daughters and their issue from 
inheritance is not uncommon in Oudh and in other parts of 
India. (^*/> John Edge.) BalGOBIND r/. BadRI I'RASad. 

(1923) 60 1. A. 196 (198) = 46 A. 413(415) = 
26 O. C. 217 =38 C. L. J. 302 = 33 M. L. T. 317 = 
(1923) M. W N. 799 = 9 O. & A. L. E. 681 = 
10 O.L.J. 368 = 21 A.L.J. 578 = A.I.R. 1923 P. C. 70 = 
74 I. C. 449 = 29 C. W. N. 465 = 46 M. L. J. 289. 

Exclusion from., together with issue^Cnstom of — 

Validity of. 

A custom which excluded daughters and their is.sue from 
inheritance would be a lawful variation of the Mithakshara 
law. John Edge.) BaLGOBINIj v. BaDRI PraSAD, 

(1923) 60 I. A. 196 (198) = 45 A. 413 (415) = 
26 O. C. 217 = 38 C. L. J. 302=33 M. L.T. 317 = 
(1923) M. W. N. 799 = 9 O. &A L. R. 581 = 
10 O. L. J. 368 = 21 A. L. J. 578 = 29 C. W. N. 466 = 
A. I. E. 1923P. C. 70 = 74 I. C. 449 = 45 M. L. J. 289. 

Exclusion from — Grounds — Insanity at opening of 

succession one of. 

It seems to be admitted on both sides (the point has 
not been argued here, nor was it argued in the Court below') 
that by the Hindu law, if a daughter was, when the succes- 
sion opened to her, that is to say, on the death of her 
mother, insane, she did lose her right to inherit her father’s 
estate, and that it passed to her sons (523). (Sir James W. 
Coivile.) Baboo bodhnarain Singh v. Baboo Omrao 
Singh, (1870) 13 M. I. a. 619= 15 W.E. (P C.) 1 = 

6 B.L.B. 609 = 2 Suth. 371 = 2 Sar. 607. 


HINDU JjAVI—iContd.) 

Daughter— (C£7/////.) 

In H ER IT AN CE— ( Contd.) 

Right ofy under Mithakshara law. 

According to the Mithakshara law a daughter is entitled 
in the absence of sons to inherit the separate estate of her 
father after the death of his widows (135). (Sir Richard 

Conch.) Purr KO.ER v. Mahadeo Pershad Singh. 

(1894) 21 1. A. 134 = 22 C. 86(89)-6 Sar. 486. 

Right once vested by — Not divested by reason of 

subsequent disqualification. 

The suit was by the only son of a daughter of R to recover 
R's properties from the defendants, who represented R's 
brothers. 

R died without a .son, leaving a widow and three 
daughters. The widow succeeded to his share of the pro- 
perty, and died. At her death, one of the three daughters 
was a childless widow and was therefore not entitled to suc- 
ceed to her father’s property. The other two daughters, 
plaintiff’s mother and one N, were married daughters 
and succeeded to their father’s property. Subsequently there- 
to, but before the institution of the suit, N also became a 
childless widow. She was living when the suit was com- 
menced. 

The title upon which the plaintiff relied in his plaint was, 
that in consequence of ^V'’s becoming a childless w idow after 
the death of his grandmother and during the lifetime of his 
mother, who had died before suit, all the property accrued 
to his mother according to the shasters. 

Held, that the plaintiff’s contention was untenable (124). 

The right to inherit vested in A' jointly with the plain- 
tiff’s mother, her sister, upon the death of their mother ; 
for at that time she and her sister (plaintiff’s mother) were 
two young married women, likely to have sons ; and it is 
clear that, according to the Hindu law, the right once vested 
in a daughter by inheritance does not cease until her death, 
notwithstanding she become barren, or a widow who has 
not borne a son. Circumstances of that nature do not 
destroy a heritable right which has once vested (124). {Sir 
Barnes Peacock.) AUMIRTOLALL BOSE v. RaJONEE- 

KANT Muter. (1875) 2 I.A. 113 = 15 B. L. B. 10 = 

23 W. R. 214 = 3 Sar. 430 = 3 Suth. 94. 

A daughter, becoming a sonless widow, or unchaste 
after having succeeded to the estate of her father, does not 
forfeit the estate (l5l-2). (Sir Barnes Peacock). MONl- 
RAM Kolita V. Kerry Kolitanv. (1880)7 I.A. 116 = 

6 C. 776 (787) = 6 C. L. B. 322 = 4 Sar. 103 = 

3 Suth. 766. 

WILL— Bequest under. 

Estate taken under. See HINDU Law Will 

Daughter. 


Daughter’s daughter. 

’Inheritance — Ri gkt of. 


A daughter’s daughter is not an heir under the Hindu 
law except in certain cases of Stridhiin (38). (Sir Richard 
Couch.) SRIMATI JANOKI DEBI v . Sri GOPAL ACHAR TIA 

(1882) 10 I. A. 32=9 C. 766 (772)= 13 C L. E. 30 = 

4 Sar. 411 = 7 I. J. 218. 


Daughter’s son. 

Appointed daughter — Son of. See HINDU I aw 

Daughter— APPOINTMENT of, to raise a son. 

Material grand-father-ImpartibU estaU inherited 

from-DevoluUon of, on his death-Son of that daughtfl 

son— Son of another daughter of original Zemindar— P 
fcrence. x're- 

A daughter’s son who succeeds by inheritance to • 
partible estate owned by his maternal grand-father ac 

T i I Co 


1463 


THE PRIVY COUNCIL DIGEST 


1464 


HINDU LAW— 

Daughter's son — (Co/i^d.) 

full and complete ownership, and becomes a fresh root of 
title. ()n his death leaving a son, the estate devolves on 
that son, and not on another daughter’s son of the original 
Zemindar. (Lord llohhousi). MUTHUVADUGANADHA 
TevAR r'. PeRIASami. (1896) 23 I.A. 128 = 

19 M. 451 = 6 M. L. J. 149 = 7 Sar. 83. 

Maternal ^rand- father — Impartible estate inherited 

from — Survivorship as regards — Right of — Another 
dauffhters son if has a. 

On the death of an impartible estate holder, the estate 
devolved upou Z), his elder daughter’s son. D died leaving 
a son, the respondent. The appellant, the son of a younger 
daughter of the original zemindar, claimed the estate to the 
exclusion of the respondent, contending that, upon the death 
of the original zemindar, the estate devolved upon D and 
the appellant as joint family property, and that on the death 
of it devolved upon the appellant by survivorship to the 
exclusion of the respondent. 

The High Court held that the right of survivorship con- 
tended for by the appellant did not subsist, and their Lord- 
ships atlirmed that view. (Lord Hohhousef) MUTHUVADU- 

ganadha '1 evar 7'. Periasami. (1896) 23 I. A. 128 = 

19 M. 451=7 Sar. 83 = 6 M. L.J. 149. 

Maternal grandfather — J mpartible Estate of — 

Inheritance to — Right of ^S on s of sei>eral daughters' — PrC' 
ference as between — Eldest suri'iving ‘grandson — Right of. 

On the death of the daughter of the last male holder of 
an impartible estate, the question was as to who was enti- 
tled to succeed to the same. The respondent was the eldest 
surviving grandson of the istimrar zemindar by a daughter 
of his second wife. The appellant was the grandson of the 
istimrar zemindar by a daughter of his third wife. The 
respondent contended that, the estate being impartible and 
being therefore capable of being enjoyed by only one person 
at a time, he, as the eldest surviving grandson, was entitled. 

Heldy that, if the estate was impartible, the respondent 
was entitled to it as sole heir of the istimrar zemindar 
(109). (Sir Arthur L/obhouse.) MUT'I UVADUGANADHA 
TEVAR V. DORASINGA Tevar. (1881) 8 I. A. 99 = 

3 M. 290 (300) = 4 Sar. 239. 

V 

Maternal grandfather — Property inherited from — 

Alienation of — Restrictions on — Ancestral property — Alie- 
nation of— Restrictions applicable to — Applicability of. 

Quaere^ whether a person, who has inherited property 
from his maternal grandfather, is not as regards his son 
under the same restrictions as to the alienation or hypothe- 
cation of the property as he would have been if it had des- 
cended to him from his father or paternal grandfather 
(143). (Sir Barnes Pecock.) MUITAYAN CHEITIAR v. 

Sangiei Veera Pandia Chinnatambiar. 

(1882) 9 I. A. 128 = 6 M. 1 (17) = 12 C. L. E. 169 = 

4 Sar. 354. 

— - -Maternal grandfather — Property inherited from — 
Nature of^ in hands of daughter's son — Self-acquisition if. 

An impartible estate to which a daughter’s son succeeds 
by inheritance to his maternal grandfather is not his self- 
acquired property. (Sir Barnes Peacock). MUTTAYAN 

Chettiar V. Sangili Veera Pandia Chinnatambiar. 
(1882) 9 I. A. 128 (143) = 6 M. 1 (17) = 12 C.L.E. 169 = 

4 Sar. 354. 

Maternal grandfather — Property of — Succession 

to., by sons of a daughter living as a joint Hindu family — 
Survivorship between them 

Under the Mithakshara law, the sons of a daughter living 
together as members of a joint Hindu family succeed on 
their mother’s death to the estate of their maternal grand- 
father jointly with Ijenefit of survivorship, and not jointly or 


HINDU LAW— (CW.) 

Daughter’s son— (C(7///i/.) 

in common without benefit of survivorship. {Lord Lindley), 

Raja Chelikani Venkayamma Garu v. Raja Cheli- 

KANI VENKATARAMANAYAMMA GaRU. 

(1902) 29 I.A. 166 (163-6) = 26M. 678 (686-8) =» 
7 C. W. N. 1 = 4 Bom. L. B. 667=8 Sar. 286= 

12 M. L. J. 299. 

Position of. 

According to Hindu religious ideas a daughter’s son 
stands in the place of a son and like a son is putrika, or a 
liberator from put, (Sir John IVallis.) NaRSINGH RaO 

V. Mahalakshmi Bai. (1928) 66 I.A. 180=60 A. 376= 
109 I. C. 703 = 48 C. L. J. 106 = 32 C. W. N. 1066 = 
28 L. W. 171 = 26 A. L. J. 897=30 Bom. L. B. 1331 = 

5 0. W. N. 951= A. I B. 1928 P. C. 166 = 

55 M. L. J. 42. 

Debt. 

Antecedent debt. See HINDU LAW— JOINT FAMILY 

—Father— Debt of. 

I Father — Debt of. See HINDU Law — JOINT FAMILY 

—Father— Debt of. 

Grandfather— Debt of. See HINDU LAW — JOINT 

FAMILY— Grandfather— Debt of. 

Great-grandfather— Debt of. See HINDU LAW — 

Joint family— Great-Grandfather— Debt of. 

Inheritance — Debt binding on — Liability for, of 

person taking estate. See HINDU LAW — INHERITANCE 

Debts binding on. (1909) 361. A. 138(147) = 

31 A. 497 (606). 

Liability for., of sons, grandsons and great-grand^ 

sons— Basis and extent of— Original Hindu law Law as 

established by British Indian Courts. 

The Hindu lawyers appear to have made a difference 
in the obligations resting upon sons, grandsons and great- 
grandsons. The son was bound to discharge the ancestral 
debt as his own, principal and interest, whether he received 
any assets or notTrom the ancestor. The grandsons had to 
discharge the debt without interest and the great grandson’s 
liability arose only if he received any assets from the ances- 
tor. The British Indian Courts have held that the son and 
grandson are not liable for any debt unless they receive 
assets and that the obligations of each of them, sons and 
grandsons, are co-extensive. That rule extends equally to 
grandsons and great-grandsons. (211-2). (Mr, Ameer 

Ali.) Masit — Ullah V. Damodar Prasad. 

(1926) 63 I, A. 204= 48 A. 618 = 
(1926) M. W. N. 816 = 3 0. W. N. 721 = 

26 A. L, J. 1=28 Bom. L. E. 1402 = 44 0. L. J. 321 = 

24 L. W. 661 = 7 P. L. T. 816 = 31 C. W. N. 293 = 

A. I. E. 1926 P. C. 106=98 I. O. 1031 = 

61 M. L. J. 792, 

Manager — Debt of. See HINDU LAW— JOINT 

FAMILY— Manager — Debt of. 

Disposition of property hy Hindu— Validity of— 

Law governing. 

Mithila IListrict — Transaction within — Applicabi 

lity of Mithakshara law to. 

Where the question was as to the validity of a disposition 
made by a Hindu of his self-acquired property, and the 
transaction occurred within the Mithila District. 

Quare. Whether the Mithakshara law, instead of the 
Mithila law', would apply to the case. {Sir Robert Collier!) 

Rajah bishen Perkash Narain Singh v. Bawa 
Missek. (1873) 2 Suth. 878 = 20 W. B. 137= 

12 B. L. B. 430 = 3 Sar. 272. 
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Estates known to and recognised by. 

■ ' ' Estate par autre vie of English law. 

An estate pur autre vie is very unvisual, and scarcely 
known in India (l59). ROBERT WATSON & Co. v. 
MOhesh Narain Roy. (1876) 3 Suth. 159 = 

24 W. E. 176. 


Estate tail — Not recognised. See HINDU Law — 

Gift— Estate tail. (1927) 55 1. A. 74. 

Joint family estate indivisible and descendible to 

nearest male heir, subject to rights of junior branches to 
share in profits and to demand partition of such shares. 
See OUDH ESTATE — JOINT FAMILY ESTATE INDIVISIBI.E 
AND DESCENDIBLE ETC. (1888) 16 I. A. 71 (75) = 

16 C. 397 (405). 

Legal and equitable estates — English law distinction 

between — Inapplicability in India of. See (1) English 
Law— Legal and equitable estates. 

(1872) Sup. I. A. 47 (72). 

(2) Hindu law— inheritance— Murderer. 

(1924) 51 1. A. 368 (373-4)-48 B. 569. 
Personal and real estates — Distinction. .S’tv ENGLISH 

Law— Personal and real estates. 

(1878)6 1. A. 116(128) = 3C. 806 (814). 


Expressions in— Meaning of. 

Avaruddha — Avaruddha Stri. 

The word “ Avaruddha ” in the Hindu law is ordinarily 
and accurately rendered by “concubine” in English. 
“Avaruddha” Stri means women who are the protected 
slaves of another (lOO), {Lord Darlin^^.') Hai N.agubai 
V. Bai MONGHIBAI. (1926) 53 I. A. 153 = 50 B. 604 = 

24 A. L. J. 729= (1926) M. W. N. 514 = 
3 0. W. N. 699 = 44 0. L. J. 53 = 24 L. W. 309- 
28 Bom. L. E. 1143 = 31 C. W. N. 128 = 
A. I. E. 1926 P. C. 73 = 96 I. C. 20 = 

51 M. L. J. 677. 


“ Benefit to estate ” in the rnle laid doivn in Ilnnoo- 

man PershatPs case and other cases that follmv it. 

It is impossible to give a precise definition of the expres- 
sion “ Benefit to the Estate,” referred to in the case of 
Hunooman Pershad Panday (6 M. 1. A, 393) and the other 
cases which have followed it, applicable to all cases. The 
preservation, however, of the estate from extinction, the 
defence against hostile litigation affecting it, the pro- 
tection of it or portions from injury or deterioration 
by inundation, these and such like things would obvi- 
ously be benefits. The difficulty is to draw the line as to 
what are, in this connection, to be taken as benefits and 
what not. {Lord Atkinson.') PaLANIAPPA Che'ITY 

DeivaSikamany Pandara. (1917) 44 1. A. 147 = 
40 M. 709 = 22 M. L. T. 1 = (1917) M. W. N. 507 = 

6 L. W. 222= 21 C. W. N. 729 = 
19 Bom. L. E. 567 = 26 C. L. J. 163 = 
1 Pat. L. W. 697 = 15 A. L. J. 486=39 I. C. 722 = 

33 M. L. J. 1. 

Family. 

—Cherished institution of Hindus. {Sir Robert Phiili- 

Singh v. Bhyah Ugur Singh. 

(391) ■= 14 W. E.( P. C.) 1 = 
6 B. L. E. (P, c.) 293 = 2 Suth. 330 = 2 Sar. 666. 

Mahomedanism. See Hindu 

r AMILY* 


„ . , Ototiership by — Individual ownership — Feature 
Lfi ndu law. 

Individual separate ownership is less the subject of i 
general remarks of commentators on the Hindu ^ 
than the associated aggregate community, the family. 


HINDU 'LK^-^{Contd,) 

Family —{Contd,) 

this respect an analogy is observed Ixrtween family owner- 
ship and that of the old village community (391), {Sir 
Robert Phillimore.) liHYAH KaM SiNGH v. HHYAH 

U(;UR Singh. (1870) 13 M. I. A. 373 = 

14 W. R. (P. C.) 1 = 6 B. L. R. (P. C.) 293 = 

2 Suth. 330 =2 Sar. 666. 


Rights and duties of, connected with ancestral customs 

and religious convictions^^lMW relating to — Variations of, 
or uncertainties in — I ntroduction of — I mpropricty. 

It is of the highest importance that no variations or 
uncertainties .should be introduced into the establi.shed and 
widely recognised laws which govern an Eastern Civilisation, 
and least of all in matters affecting family rights and 
duties connected with ancestral cu.stotns and religious con- 
victions (174). {Lord Sumner.) AMAR NaTH AND 

GOKUL Chand 7'. Firm of Hukm Chand Nathu 
Mal. (1921) 48 I. A. 162 = 2 Lah 40 (52) = 

23 Bom. L. R. 671 = 14 L. W. 435 = 2 P. L. T. 201 = 

3U. P. L. E. (P. C.) 12 = 19 A. L. J. 249 = 

( 1921) M. W. N. 175 = 29 M. L. T. 258 = 
26 0. W. N. 534 = 33 0. L. J. 365 = 60 I. 0. 379 = 


40 


L. J. 327. 


Family Arrangement. 

-See also (1) COMPROMISE AND (2) HINDU Law 

— Compromise. 


Benevolent construction of. 

Their Lordships are willing, to give, if possible, that 
benevolent construction to the Ekrarnama which, it has 
often been said, that, “ family arrangements ” deserve, but 
all depends in the long run on the construction of the 
written words. {Lord SuuDier.) KaklMUNNESSA Kha- 
i UN Mahomed Fazlul Kaki.m. 

(1924) 88 I. 0. 149 -A. I. R. 1925 P. C. 70 (73). 

Brothers — Droision of miteiHiii grand father's pro- 
perty — Arran gement for — Proof of. 

The suit was brought by one (7, for a declaration of l)is 
proprietary right and possession of a large quantity of 
land in a Zemindari, and to set aside an order of the 
Collector which was against his possession. The title set 
up by him was, that he was one of two brothers his 
brother being Z?, who died in 1850; that he was joint in 
property with B, that upon B's, death, leaving two sons, 
his estate went to those two sons and that he, G, then be- 
came joint with them ; upon their both dying without issue 
the whole estate devolved on him. He brought his action 
against, /'//A'/- f///.?, the appellant, the widow of one of the 
sons of B. Her case was that 7>, and G, were separate ; that 
the whole of the property in question belonged to B, the 
plaintiff having no interest therein, but acting only as 
manager ; that consequently it descended to the sons of B ; 
and that she as the widow of the survivor was entitled to 

the property. That was the issue between the parties. The 

defendant alleged that .9, who died in the year 1800, 
shortly before his death, adopted his grandson, then a 
young child, and that by that adoption .(9 obtained the whole 
of the property. The plaintiff denied the adoption ; he 
further contended that no such adoption could have been 

legally made, and asserted that i9, soon after or about the 
time when he became of age, entered into possession of the 
property of his grandfather by the permission of the widow 
of the grandfather and his own mother, who certainly 
would have taken before him, and that he in point of fact 
w'as in possession; that the plaintiff, his younger brother, 
who was born .some ten years after him, making a claim to 
the property, he and B, after some dispute between them, 
came to an arrangement which was embodied in an agree- 
ment dated 4 1-1835, whereby they shared the property 
equally between them, B^s name alone being entered in the 
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Pamily Arrangement ) 

register as the owner. The question Was Vvhether that 
agreement was mucle out. 

on the evidence affirming the High Court, that 
there was a very strong case on behalf of O, that there had 
been some arrangement between the brothers, and that he 
had been in possession of the estate for such a space of 
time as would throw on the defendant a burden of proof 
that he was wrongfully in possession, which she had 
altogether failed to discharge (461). (Sir Robert P, Collier.') 

Rani Bauan Kunwar v. Collector of Bijnor. 

(1882) Bald. 465. 

Compromise iti nature of — Binding character of, on 

the parties and their representathfes 

Disputes having arisen respecting the marriage of A, a 
Hindu, the two sons of A, each claiming to be legitimate, 
the one against the other as illegitimate, to avoid litigation, 
they entered, with the surviving widow of into a family 
arrangement and compromise to the effect, that the sons 
were to be equally entitled in moieties of A's estate, provision 
being made for maintenance to the widow, but the division 
was not to take effect until the youngest son was of age. 
No actual partition took place, and the youngest son pre- 
deceased his brother, who died in possession. Both sons 
left widows, but no male issue. Helds that the compromise 
was binding on the sons, and the widows claiming under 
them. 

Whatever effect this transaction might have as against 
heirs of the common ancestor, after the death of the widow, 
it bound her and the sons, and all claiming under them 
(513). (Lord Cairns.) SRI GaJAPATHI RADHIKA PaTTA 

Maha Devi Garu v. Sri Gajapathi nilamani Pati’a 
Maha Devi Garu. (1870) 13 M. I. A. 497 = 

14 W. R. (P. C.) 33 = 6 B. L. R. 202 = 

2 Suth. 365 = 2 Sar. 601. 

Estate taken under — Absolute or limited — Will be- 
queathing village in equal moieties to t7vo legatees — Com- 
promise in 1869 between legatees and testator's widoiv giving 
entire village to me of legatees ^Writing — Necessity — 
Validity of compromise — Estate conveyed under it. 

- By his will, dated 6th December, 1864, N gave his 
Zamindari and all his other property to his two wives. To 
/and Ss he gave the village of V, in perpetuity. The tes- 
tator gave three other villages to S's son. 

Neither /, nor Ss took any steps to obtain possession of 
the village, V, on the testator’s death. There was no oppo- 
sition on the part of Ns widows, nor was there any unwil 
lingness on their part to carry out the testator’s wishes. But 
Js considered that he had not been fairly treated by the 
testator, who had made a more liberal provision for the 
family of .5“, and so he refrained from accepting the bequest 
in his favour in the hope that Ns widows would increase it. 
In the meantime the village remained part of the Zamindari 
and the rents were received by or on behalf of A^'s widows 
and went into their treasury. 

In 1869, .S', being then dead, and his son having succeeded 
to his rights, the family differences were composed. It was 
arranged that the entirety of the village of K, should be 
made over to y, as from the commencement of the current 
year with the consent of S*s son, who was to receive satis- 
faction for his moiety from Ns widows. 

That arrangement was come to on 22nd January, 1869. 
In pursuance of it an order dated the same day, was ad- 
dressed by S*s son to the amildar directing him to make over 
the management of the village to the person sent by /, on 
behalf of his master. The order so far as it went was con- 
sistent with an absolute interest in the person in whose 
favour it was issued. There was not a word in it cutting 
down /’j interest to a life interest, or to a tenancy at will. 
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or imposing any terms as the condition of his continuing to 
hold the village. 

On a question arising as to the character or capacity in 
which J held the village while he was in possession, whether 
he was absolute owner, or was only tenant for life, or 
tenant at will, or grantee upon certain conditions for the 
breach of which he was liable to be dispossessed, or merely 
manager under a revocable appointmenr, held that, as / 
took an absolute estate in the moiety of the village under 
the will of Ns the effect of the arrangement of 1869 was that 
he was to hold the entire village in the same way as he was 
entitled to hold his own moiety, and that his interest in the 
two moieties should be commensurate (91). 

Such a transaction would be perfectly good as a family 
arrangement. J was put in possession of the whole, and as 
the law then stood no writing was necessary to vest S's 
moiety in him (91). (Lord Macnaghten). RaJA VEL- 
LANKi Venkata Rama Rao v. Raja Papamma Rao. 

(1898) 25 LA. 84 = 21 M. 299=7 Sar. 313. 

Father — Family arrangement by. See HINDU LAW 

— Joint family — Father — Family arrangement 

BY. 

Favour by Court of. 

—Courts favour family arrangements. (Viscount Cave.) 

Musammat Hardei V. Bhagwan Singh. 

(1919) 13 L. W. 436 (440) = 2 Pat L. T. 237 = 

24 C. W. N. 106 = 601. 0. 812. 

Impartible Estate — Junior member — Release of all 

interest in estate by, on receipt of allotment for maintenance 
—Family arrangement ejecting— Binding nature of— 
Custom of family — Arrangement purporting to be in 
accordance with — Effect. 

The respondent, the appellant, and another, were brothers, 
the appellant l>eing the eldest son. Their family owned an 
estate called “ Nad Gowdki,” Gowdki Enam, Government 
land and Houses in several villages. The respondent sued 
for a partition of the estate and for the recovery of his 
share thereof. The appellant alleged a family custom by 
which the younger sons were excluded from inheritance and 
were entitled only to maintenance. The appellant also 
relied upon a deed of release executed by the respondent 
in his favour nearly ten years before suit. 

That deed of release recited that it was customary in the 
family for grants for maintenance to be allowed for junior 
members, that in pursuance of the custom the respondent 
asked for land for the support and maintenance of his family, 
and that the appellant gave him for maintenance the land 
and houses described in the deed. The deed provided that as 
the appellant had given the respondent land and houses for 
maintenance, the respondent was not to be liable for any 
debts contracted by their ancestors and by the appellant, 
that the appellant was solely to be entitled to and liable for 
the debts, that he waste be solely entitled to the family 
estate and rights and privileges, and that the respondent was 
to have no manner of claim to them, nor the appellant to 
the land and houses allotted to the respondent. 

The respondent entered into possession of the allotted 
property and remained in possession till 1861, the date of 
the suit, without any complaint on his part except that the 
portion allotted to him by way of maintenance was too small, 
which complaint was met by a further portion being allotted 
to him for the purpose of increased maintenance. 

Held that the deed of release, if not open to challenge on 
the ground of fraud, or upon any other ground, would be 
given effect to as a family arrangement, followed, as it had 
been, by enjoyment and possession for a period of 10 years 

(37). 
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Ihe fact that the arrangement was made upon the expres- 
sion of belief on the part of the respondent that he was act- 
ing in accordance with the custom of the family does not in 
any way detract from, but rather adds to, the stringency and 
the effect of the family arrangement (36-7). {Lord Cairns,') 

Mandappa Nad Gowda v. Baswantkao Nad Gowda. 

(1871) U M. I. A. 24 = 16 W. R. (P.C.) 33 = 

2 Suth. 407= 2 Sar. 648. 

Manager — Family arrangement by. See Hinijuj 

Law— JOINT FAMILY— Manager— Family arrange- 
ment BY. 

Partition — Family arrangement of nature of. See 

Hindu l.aw— joint family — Partition — Family 

ARRANGEMENT OF NATURE OF. 

Stringency and effect of. See HINDU Law — 

Family arrangement— Impartible estate. 

(1871) 14 M.I.A. 24(36-7). 

Will or. See HINDU Law — Will — FAMILY' 

arrangement— Test. 

Gift. 

Absolute estate— Gift of. 

Adopted son — Gift to a person described as 
AN— Invalidity of adopiion. 

Alienation— Restraint upon. 

Ancestral property— Self-acquired property 
—Gift of— Validity. 

Aurasa son— Gift to a person described as an 
—Donee not in fact such— Effect of. 
Charity. 

Class— Gift to a. 

Completed gift. 

Condition. 

Confirmatory giit— Fresh gift. 

Consideration imaginary — Inser'jion of, in 

DEED OF GIFT. 

Construction of — Benignant construction. 
Daughter— Gift to. 

Death— Bed gift. 

Deed of— Nature of— Case in pleadings and in 
Court below as to— Finding in appeal incon- 
sistent with. 

Defeasance— Condition of — Application of— 
Postponement OF, for indefinite PERfbu. 
Donees under — Persons in existence capable 

OF TAKING AT TIME WHEN GIFT TAKES EFFECP. 

Donor out of possession— Gift by. 

Essentials of— intention to transfer title. 
Estate Conveyed under. 

Estate tail— Attempt to create. 

Evidence of. 

Freehold interest — Grant to Hindu of— Heri- 
tability of. 

Fresh gift— confirmation of prior gift. 

Gift over. 

Government notes — Gift of. 

Heirs— Class OF— i,eading member of— Enume- 
ration of. 

Illegitimate child. 

Immovable property subjeci' of— Furniture 

AND plant attached TO — DONEE’S RIGHT TO. 

Imperfect gift— completed gifi' — Evidence. 
Income — Gift of. 

Inference of, from a series of transaciions — 
Case of. 

Inheritance— Legal course of — Alteration of. 
joint gift to two donees— One of them incapa- 
ble OF taking and the other not. 


HINDU Ui.'^^iContd.) 

Gift— 

Legal obligation- Gift in discharge of— Dis- 
tinction. 

Life interest — Immoveable property gifted by 
PERSON with— Furniture and pi.ant aitached 
to— Donee’s right to. 

Lifetime of donor — Gift to take effect after 
— Donee’s rights under, in lifetime of donor, 
limitation— Words of— Insertion of, not in 
clause embodying gift, but in clause dealing 

WITH expiration THEREOF AND WITH Giri' OVER. 

Maintenance. 

Maintenance Allowance to donor— Payment 
OF— Condition of. 

Naturk of— Immediate absolute conveyance of 
PROPERTY— Lifetime of donor— Gift to take 
effect after. 

Persona designata. 

Pious gift. 

Preamble of deed— Substani ive di.sposition. 
Proof of. 

Religious Endowment. 

Sale deed— Gift intended by— Finding of. 
Se'iting aside of deed of. 

Substantive disposition— Preamble of deed. 
Trust. 

Unborn persons— Gift to. 

Validity of. 

Widow — Gift by. 

Widow— Gift to. 

Wife -(Hft to. 

Will— Dispositions by — Powers of. 

WILL or. 

Woman— Gift to. 

Words in deed of. 

absolu I E estate— (Ju t of. 

Restraint on alienation — What amounts to. 

Where a gift of an absolute estate to a lady was followed 
by the clause “ you shall enjoy it with your sons and grand- 
sons : if at any lime any heir of mine shall make any claim, 
that will be null and void,” held^ that the clause could not be 
construed as a limitation to the sons, and consequently as a 
restraint on alienation. 

The clause may have been added to express the absolute 
and irrevocable nature of the gift. COLLECTOR OF MOOR- 

shedabad V. Ranee Shebessurree. 

(1872) 2 Suth. 661 (662) = 18 W. B. 226. 

Word— Dakhilkar — Use of — Effect. See DaKHIL- 

kar. (1889) 16 I. A. 166 (172-3) = 17 C. 122 (129). 

ADOPTED SON— Gift to a person described as an— 

Invalidity of adoption. 

# 

Effect of, on validity of gift. See HINDU Law — 

Adoption — Adopted son — Gift to a person des- 
cribed AS an. 

Alienation — Restraint upon. 

Clause amounting to. See HINDU Law — GIFT — 

Absolute ESTATE — Gift of— Restraint upon Alie- 
nation. (1872) 18 W. E. 226. 

Estate created — Restraint inconsistent with — Validity 

of— Effect of. See HINDU Law — WILL — ALIENATION — 

Restraint upon. 

ancesi'Ral Property — Self-acquired property 

— Gift of— Validity. 

Law in Bengal and in Madras, 

The Law of Gifts during life is of the simplest character. 
As to ancestral estate it is said to be improper that it should 
be aliened by the holder, without the concurrence of those 
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Gift— (6>W.) 

ancestral Pkopertv — SeLE-ACQUIRED pro- 
PEKTv— (iiFT Of — Validity— 

who are interested in the succession, but by the law as pre- 
vailing in Bengal at least the impropriety of the alienation 
does not affect the legal character of the act (factum valet), 
and it has long I>een recognised as law in ikngal that the 
legal power of transfer is the same as to all property, 
whether ancestral or acquired (66-7). {A/r. Justice Willes.') 
JUITENDROMOHUN TaGORE v. GaNENDROMOHUN 

Tagore. (1872) Sup. I. A. 47-9 B.L.R. 377 = 

18 W. R . 359 = 3 Sar. 82 = 2 Sutli. 692. 

Aurasa son— Gift to a person described as an— 
donee not in fact such — Effect of. 

Persona designata — Gift if to donee as a. 

On February 16, 1889, the then Raja of Pittapur made a 
will, whose terms were : “ Though it is not specially neces- 
sary according to Hindu law' that (property) should be 
passed to the aurasa son by means of a will 1 have w ritten 
this will to declare my opinion to all people that I have 
according to Hindu Law passed the property to my aurasa 
son without (property) being disturbed. It is hereby settled 
that my entire property should go to my aurasa son Venkata 
Surya and that cash (allowance) settled already to be paid 
to my adopted son Ramakrishna should continue to be 
paid.” 

On September 7, 1889, the Raja made another will, by 
which after saying it had been his intention to give all his 
moveable and immoveable property to his aurasa son (again 
naming him) he gave him his self-acquired properties and 
other immoveable property W'hich he had got under a will, 
and also the whole of his moveable property. On March 17, 
1890, he made another will, by which he confirmed the gifts 
to his aurasa son and the allowance to tlie adopted son. 

Held^ on a construction of the will, that there was a gift 
to Venkata Surya, though he was not the aurasa son of the 
Raja, and that the false description of him as aurasa son 
did not vitiate the gift. {Sir Richard Conch.') Sri Raja 

Rao Venkata Surya Mahipati Rama Krishna Rao 
Bahadur v. Court of Wards. 

(1899) 26 I. A. 83(89-90) = 22 M. 383 (390-1) = 
3 C. W. N. 415 = 1 Bom. L. R. 277 = 7 Sar. 481. 

Charity. 

■ Gift to. See CHARITY. 

Class— Gift to a. 

Class of which no member existed at date of deed — 

Gift to— Invalidity of. {Lord Bnckmaster.) MADHAVRAO 
Ganpatrao Desai V. RaGHUNATH AGASKAR. 

(1927) 55 I. A. 74 = 52 B. 176 = 47 C. L. J. 198 = 
30 Bom. L. R. 282 = 107 I. C, 119=27 L. W. 400 = 
I. L. T. 40 B. 86 = 26 A. L. J. 660 = 32 0. W. N. 926 = 

A. I. R. 1928 P. C. 33 = 64 M.L.J.245. 

Class some of whom not in existence at the time and 

therefore not capable of taking — Gift to — Validity of — 
Effect of — English rules as to — Applicability. See HINDU 

Law — Joint Family — Manager — Gift by. 

(1883)11 I. A. 26 = 10 C. 626. 
(1884) 11 I. A. 164 (177-8, 178-9) = 

6 A. 560 (572-3, 574-5). 

- Designated person coupled with a class described in 
getural terms if merged into that class. 

It is a question in each case whether a designated person 
who is coupled with a class described in general terms is 
merged into that class or not (177-8). {Sir Arthur Hob' 
house.) Rai Bishen CHAND V. ASMAIDA Koer. 

(1884) 11 1, A. 164 = 6 A. 660(573-4)=4 Sar. 612. 
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Class— Gift to k^{Contd.) 

Leake v. Robinson — Rule in. 

The will of a childless Hindu, after giving his mother and 
wife possession of his property for their lives, , provided as 
follows : — “ On the death of my mother and my wife, the 
sons of my sisters, that is to say, those sons who are now in 
existence, as also those who may be born hereafter, shall, in 
equal shares, hold the said property in possession and enjoy- 
ment by right of inheritance.” 

//c4/, that the devise in favour of the testaWs nephew, 
alive at the time of his death, was valid, and was not invali- 
dated, because it could not operate in favour of nephews 
then unborn. 

It was contended that the gift, including, as it did, a gift 
to persons not in existence at the time of the testator’s death 
was altogether void. In their Lordships’ opinion the question 
was set at rest for all practical purposes by the judgment of 
Wilson,]., in 12 Cal. 663. In that case the learned Judge 
showed that the rule commonly referred to as the rule in 
Leake v. Robinson was introduced into India owing to a 
mistaken analogy and stated that he should be “prepared to 
hold as the general rule that where there is a gift to a class, 
some of whom are or may be incapacitated from taking 
l^ecause not born at the date of gift or the death of the 
testator as the case may be and where there is no other 
objection to the gift, it should enure for the benefit of those 
members of the class who are capable of taking.” In that 
conclusion their Lordships agree (^64). {I^ord Macnaghten.) 

Rhagabati Barmanya V. Kalicharan Singh. 

(1911)381. A. 54 = 38 0.468(472-3) = 

16 C. W. N. 393= 9 M. L. T. 411 = 13 C. L. J. 434 = 

8 A. L. J. 433 = 13 Bom. L. R. 376 = 10 I. C. 641 = 

(1911) 2 M. W. N. 295 = 21 M. L. J. 387. 

(.'ompleted gift. 

— • Case of — Rtnding of gift of corpus nvith reservation 

in tai'our of interest' — Propriety. 

Where a party to a suit puts forward the case of an out 
and out gift of immoveable property in his favour and 
neither alleges nor proves that the gift W'as a gift of the 
corpus of the property subject to a reservation in favour of 
the interest, it is hardly proper for the court to find that 
the gift was of the corpus only subject to a reservation in 
favour of the interest and to give judgment accordingly 
(10). ' 

It is hardly right to invent a new' case when the judgment 
conies to be delivered. {Lord Hobhouse.) NawaB 

Ibrahim Ali Khan v. Ummat-ul-zohra. 

(1896) 24 LA. 1 = 19 A. 267 (276-7) = 7 Sar. 117. 

Case of^ in pleadings and in Indian Courts^ — Privy 

Council appeal — Contract to make gift — Change of case into 
— Permissi bit ity . 

The suit was for the recovery of certain jewels mentioned 
in the plaint and the decree sought w’as delivery of the 
jewels or payment of their value conformably to S, 208 of 
C. P. Code of 1882, which deals with a suit for delivery of 
specific moveables on the ground of property. The plaintiff 
alleged that the said jewels were gifted to her by her deceas- 
ed great-aunt and that she had thereby become the owner 
of the same ; the cause of action w-as alleged to have 
arisen, when the Receiver of the estate of the deceased 
took possession of the said jewels. 

The Courts in India found against the gift alleged. On 
appeal to the Privy Council, the plaintiff suggested that there 
was an enforceable contract by the deceased to make a gift 
of the said jewels to her and that she was entitled to recover 
on the basis of that contract. There W'as no trace, however, 
of contract, as a possible cause of action, in the pleading.s, 
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COMPLETED GIFT— 

the issues, the evidence, or the judgments, for in India the 
issue was gift, not contract. 

ffild that, in view of the long duration of the suit and 
the lack of finality in any decree that would at that stage 
be possible, the change of front could not be permitted, and 
that the plaintiff’s contention must fail. 

The argument now advanced is contradictory of the case 
made in the courts below, and involves a line of attack that 
the defendants had no opportunity to meet, while the liti- 
gation was in the lower courts, where appropriate evidence 
could have been adduced. The case is essentially one 
where the observation of Lord Westbury in 11 M. 1. A. 7 
should be strictly applied, r/ 2 ., “It is impossible to con- 
clude parlies by inferences of fact which are not only not 
consistent with the allegations that are to be found in the 
plaint, w hich constitute the case that the defendant has to 
meet, but w'hich are in reality contradictory of the case 
made by the plaintiff.” (^/> lAiwrence Jenkins.) SKI 

Rajah Malraju Lakshmi Venkayamma Kao ? . Sri 
Rajah Venkatadri Appa Row. 

(1920j 13 L. W. 266(259) = (1921)M. W. N. 77 = 
23 Bom. L. R. 713 = 19 A. I*. J. 97 = 33 C. L. J. 171 = 
26 C. W. N. 654 = 69 I. C. 767 = 40 M. L. J. 144. 

Condition into — Importation of, subsequently — 

Validity. See HINDU Law — GIFT— CONDITION AT- 
J ACHEU TO— COMPLETED GIFT. 

(1883) 11 1. A. 44 (49-50) = 6 A. 313 (321). 

Imperfect gift — Test — Evidence. Sec HINDU l.AW 

—Gut— Imperfect gift— Completed gifi , 

(1928) 57 M. L. J. 581. 

Condition. 

Alienation — Ke.straint upon — Condition of — What 

amounts to. See HINDU LAW— GIFT-ABSOLUTE 

ESTATE— Gift of— Restraint on alienation, 

(1872) 18 W. R. 226. 

Alienation — Restraint on, inconsistent with estate 

created — Conditidn as to — Validity of — Effect of. See 

Hindu Law— Will— Alienation— Restraint upon, 

ETC. 

-breach of — Possession to donor on ground of — 

Decree for. See HINDU l.AW— GIFT — CONDITION — 

Maintenance allowance to donor. 

(1927) 26 L. W. 94. 

— Completed f^ift — I mpoi ling of condition snhseqnently 

into — V alidity of. 

by a verbal transfer one // transferred his absolute in- 
terest in certain property to his wife and her children. No 
condition was imposed at the time of the verbal transfer. 
Subsequently 11 presented a petition in the Settlement 
Department alleging that his wife and her three children had 
been put in possession in equal shares, on condition of the 
wife obeying her husband and the children remaining faith- 
ful to their religion, and that a mutation of names might 
take place. 

Held that, as.suming that II intended by the petition to 
import a condition into the gift, it was inefficacious for that 
purpose, inasmuch as the gift having been complete at the 
lime when the actual transfer took place, the parties could 
not afterwards import a condition (49-50). (.S'/V Arthut 
Hob/touse.) Ram SaRUP V. MUSST. BELA. 

(1883) 11 I. A. 44 = 6 A. 313 (321) - 4 Sar. 493. 

• Immoral condition — Gift subject to — Klfect. 

Where the condition attached to a gift, and not the con 
^ideration for it, is immoral, the case would fall under the 
{^neral rule of law that a gift to which an immoral condi 
tion is attached remains a good gift, while the condition is 
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Condition— (O w/^/,) 

void (50). (.S'/V Arthur Ilobhonse,) RAM SarUP v . 
Mussumat Bela. (1883) 11 1. A. 44 = 

6 A. 313 (321; = 4 Sar. 493. 

Alaintenance alhcivance to donor — Payment of — Con- 
dition of — Breach of — I nvalidity of deed in case of — Pro- 
vision for — Validity — Possession to donor on ground of 
b'‘each — Decree for. 

The suit was to recover posses.sion of certain zemindari 
lands which had been conveyed by the 1st plaintiff to the 
defendants by a registered deed of gift, subject to the pay- 
ment of a maintenance allowance of Ks. 2,000 a year for 
the benefit of the 1st plaintiff himself, of his two step- 
mothers, one of whom was the 2nd plaintiff, and of his wife, 
the third plaintiff, and subject to the condition that on any 
failure to pay the allowance the deed should lHX:ome null 
and void. 

The Sub-Judge found that the defendants had never paid 
anything to the second and third plaintiffs, and that 
though they might have paid .'Jomething to, and incurred 
certain expenses, for, the 1st plaintiff, for a few years after 
the deed, they never paid him anything thereafter for a 
period of 7 years, and that there had been a clear violation 
of the conditions. The Appellate Court agreed with the 
Sub-Judge, and found further that the condition as regards 
the payment of Rs. 2,000 annually was never complied w ith 
and that the defendants had no justification for withholding 
it. They accordingly made a decree for possession with 
mesne profits. 

Held, that the decree was the right decree to make on 
the findings (137). (6'/> John IVallis.) MaHANT RAI v . 

Mt. Lachhmina. ( 1927) 26 L. W. 94 = 

A. I. R. 1927 P. C. 123 - ( 1927) M. W. N. 456 = 
31 C.W.N. 1087 = 39 M.L.T 155= 101 I. C. 363 (2). 

Precedent or subsequent' — Test. 

Heldy on the construction of a deed of gift executed i)y a 
Hindu, that the provisions therein in the unborn son’s favour 
amounted to a condition subsequent. {_Sir John Wallis.) 

Narsingh Kao v . Mahalakshmi Bai. 

(1928)661. A. 180 = 60 A. 376=109 I.C. 703 = 
48 C. L. J. 106 = 32 0. W. N. 1065 = 28 L. W. 171 = 
26 A.L.J 897 = 30 Bom. L. R. 1331 =5 O. W. N. 961 = 
A. I. R. 1928 P. C. 156 = 55 M. L. J. 42 (54-6). 

Religion — Condition that donees should remain 

faithful to their — Gift subject to — Validity. 

Although a father m ght, on making a gift to his infant 
children, attach or purport to attach a condition that they 
should remain faithful to their religion, it would be a con- 
dition only and subject to the law of conditions (49). {Sir 
Arthur Ilobhonse.) KaM SaRUP v. Mussu.MAT BeLA. 

(1883) III.A. 44 = 6 A. 313 (321) = 4 Sar. 493, 

Subsequent condition — I nvalidity of — li/fect of. on 

prior disposition — Transfer of Property Act. Ss. 28, 30. 

It is a well-settled principle of law, wliich has now been 
emWlicd in Ss. 28 and 30 of T.P. Act, that in the case of a 
condition subsequent “ if the ulterior disposition is not 
valid the prior disposition is not affected by it. {Sir John 

Wallis.) Narsingh Rao?'. mahalakshmi Bai. 

(1928) 66 1. A. 180 = 60 A. 376 = 109 1. C. 703 = 
48 C. L. J. 106 = 32 C. W. N. 1066 -- 28 L. W. 171 = 
26 A. L. J. 897 - 30 Bom. L. R. 1331 = 5 O.W.N. 951 = 

A. I. R. 1928 P. C. 166 = 56 M. L. J. 42 (55). 

Confirmatory gift— Fresh (ufi'. 

Distinction. See HINDU- LAW — Gift — FRESH 

GIFT. (1919) 46 I. A. 286 (291) = 

43 M. 244(261), 
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CONSIDEKATION IM AGI NAKV— INSERTION OE, IN 

DEED OE GIET. 

• Comnio;. hi India, 

In India it is common in the case of a deed intended to 
l>e a deed of gift to insert an imaginary consideration. {Sir 
Arthur Uh/sou.) ISMAII. MUSSAJKE MOOKEEDUM v. 

IlAEiz Boo. (1906) 33 I. A. 86-33 C. 773 (786) = 
10 C. W.N. 670 = 3 A. L. J. 353 = 3 C.L. J. 484 = 
8 Bom L. R. 379 = 1 M. L. T. 137 = 9 Sar. 94 - 

16 M. L. J. 166. 

CONSTKUC'I'ION OE — BENIGNANT CONSTRUCTION. 

ASa/ meaning of deed to he regarded — Imperfection 

in or incorrectness of language to he ignored. 

Another general principle applicable to transfers by gift 
(more liberally applied in the law of England to wills than 
to gifts inter vivos) is, that a l>enignant construction is to 
be used, and that if the real meaning of the document can 
be reasonably ascertained from the language used, though 
that language be ungrammatical or untechnical, or mistaken 
as to name or description, or in any other manner incorrect, 
provided it sufficiently indicate what was meant, that 
meaning shall be enforced to the extent and in the form 
which the law allows (65). {Mr. Justice Willes.) JUTTEN- 

DKOMOHUN Tagore v. Ganendromohun Tagore. 
(1872) Sup. I. A. 47 = 9 B. L. R. 377 = 18 W. R 369 = 

3 Sar. 82 = 2 Suth. 692. 

Daughter— Gift to. 

f'State of inheritance conveyed under. 

A Hindu died leaving him surviving a widow, a daughter 
and an adopted son. Shortly before his death he executed 
a deed which was in these terms : “I am proprietor of one- 
third share of the whole 16 annas” of certain mouzahs 
“which I inherited from my forefathers. Whereas no son 
is born to me except one daughter, by name A, whom I 
have reared up like my son, and have still got in my house, 
and not allowed to go lo her husband’s house, and as on 
account of my dotage I have given up all hopes of my 
existence, consequently, in order to evade all future disputes 
I have made a partition in this wise : that a one-third share 

out of the whole 16 annas of mouzah Musli with dakhili, 

Rs. 1100 in-cash, and Bhichuck slave with his children. I 
have granted to *5, my daughter, for her maintenance, in 
order that she may enjoy possession of the same with her 
children, as proprietress, and thus pass her days.’' 

Held, that the daughter, S, took an estate of inheritance 
in the property conveyed to her (259). {Sir Robert 
P. Collier.) MUSSUMAT BHAGBUTI DaEE v. CHOWDRY 
BHOLANATH THAKOOR. (1876) 2 LA. 266= 1 C. 104 = 

24 W. R. 268 = 3 Sutb, 186 = 3 Sar. 628. 

Male heirs — Gift to daughter for her life and after 

her death to her — Effect of — Independent gift to male heirs 
— IVords “ male heirs ” vjords of inheritance or of gift. 

On 1st May, 1889, J, a Hindu dwelling in Bombay, in 
consideration of the natural love and affection which he bore 
to “his children and grandchildren,” made a voluntary settle- 
ment in their favour of property chiefly consisting of real 
estate. The children named a.s beneficiaries were four, 
Krishnabai, Pootlabai, Raghunath, and Kashibai, all of 
whom wrere married and had children living at the date of 
the deed, while Raghunath had both children and grand- 
children. The settlement took the form of a conveyance of 
properly to trustees upon trust to pay the income, after 
deducting Rs. 25 per month for taxes and repairs, to the 
settlor for life, and, after his death, then upon certain 
tiusts expressed in the following words : — 

“ Upon trust out of the said rents, dividends and profits 
W pay one-fourth part of the net amount to Raghunath 
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during his life and from and after the decease of the said 
Raghunath in trust to pay the same to all the male heirs of 
the said Raghunath share and share alike and as to one- 
quarter of the said rents, dividends and profits upon trust to 
pay the same to Krishnabai during her life for her sole and 
sep.m ale use and after her death in trust for the male heirs 
of the said Krishnabai share and share alike.” 

J, the settlor, died in July, 1894. Krishnabai died in 
1897, leaving six sons, all of whom were living at the date, 
of the settlement. The dispute arose in relation to her 
share, the contention of the heirs of the settlor being that the 
limitations in favour of her male heirs after her death were 
contrary to Hindu Law and void, and that in consequence 
there was a resulting trust in favour of the settlor. 

Held, that the true interpretation of the deed was that 
the persons who answered the description of male heirs at 
the date of Krishnabai’s death were the persons in whose 
favour an independent gift was made, but that by operation 
of the Hindu Law there would be excluded from that class 
people who were not living when the deed was executed, 
and that the estate so conferred upon those persons .was an 
absolute estate. 

It was argued that the words “ the male heirs of Knshna* 
bai after Krishnabai’s death ” themselves connoted a de- 
scendible quality of estate with which it was the intention of 
the settlor to impress the property either in the gift to 
Krishnabai or to the male heirs. Their Lordships are 
unable to accept this view, which Is permeated by the sugges- 
tion that the words when used in a Bombay settlement are 
primarily words of inheritance denoting the character of 
an estate. They do not think that the male heirs of Krishna- 
bai took by inheritance from her. They are of opinion that 
the estate that Krishnabai took was defined and limited by 
her life-interest, and that it was not by descent from her 
but by virtue of a wholly independent gift that her male 
heirs were beneficiaries under the deed. The words “ male 
heirs ” are not words of inheritance, but are words of 
gift. {Lord Buckntaifer). MADHAVRAO GaNTATRAO 

Desai V. Raghunath Agaskar. (192V) 66 I. A. 74 = 

62 B. 176 = 47C.L.J. 198 = 30 Bom. L. R. 282=' 
107 L C. 119 = 27 L. W. 400 = I. L. T. 40 B.. 86 = 

26 A. L. J,.660 = 32C. W. N,926=- 
A. I. R. 1928 P. C. 33 = 64M. L. J. 246; 

-^Mother entitled by custom to make absolute’ gift of 

husband^s share in family property — Gift by, of absolute 
estate — Deed amounting to. 

Where a Hindu widow entitled by custom to n»ake an 
absolute gift of her husband’s share in family property to 
her daughter or daughter’s son executed a deed of gift of 
such property to her daughter, the words of gift being 
followed by “ I promise and agree in writing that the done^ 
may, from the date of execution of this instrument, take 
proprietary possession similar to mine over the gifted pro- 
perty. There has been left no claim, right or dispute to me 
or any of my heirs,” held, that the gift was intended to be 
and should be construed as an absolute gift and not merely 
a gift of her widow’s estate (47). {Sir Richard Coueh.) 
Nandi Singh z/. Sii a Ram. (1888) 16 I. A. 44 = 

16 C. 677 (681-2)= 6 Sar. 309. 

— Reverter to donor and his heirs on death of daughtef 

without issue — Gift subject to condition of -^Evidence* 

In 1868 the then owner of the Bettia Raj made a verbal 
gift f)f a mouzjh appertaining to the Raj to his daughter 
on the occasion of her marriage with the appellant. The 
daughter died without issue, and thereupon the respond- 
ent, who succeeded to the Raj on the death of the donofi 
sued to recover possession of the mpujab from the appellant, 
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alleging that it was given to the deceased daughter, subject 
to the condition that, if she should happen to die without 
issue, it should revert to the Uaj, and that, therefore, the 
mouzah had reverted to the Kaj. The appellant, on the 
other hand, asserted that the mouzah was given to him, for 
the benefit of his wife and himself, and that, even if the 
gift was to his wife, it was not subject to the condition 
alleged. 

In June, 1883, the donor executed an ikrarnamah, by 
which, after reciting that the mouzih in question had 
been given to his daughter by way of Kohincha gift 
at the time of her marriage, but that no deed had 
been drawn up, the donor purported to convey the 
mouzah to his daughter by way of Kohincha gift “ with 
the same conditions as before,’* to hold possession and 
enjoy the income, but without power of alienation, suly^Kt, 
however, to the provision that, in the event of her dying with 
out issue, the property should revert to him and after him 
to his heirs. 

The High Court found that there was no ground for im- 
peaching the ikrarnamah, and, on the strengtli of that docu- 
ment and the facts and circumstances of the case, held that 
the gift was subject to the condition alleged by the respem 
dent. 

Their I^ordships afiirmed the High ('ourt, observing : — 
Trie ikrarnamah of the l5th of June, 1883, if not a frau- 
dulent deed, is decisive of the case. The character of the old 
Maharajah (the donor) for honour and probity stood so high 
that no one ventured to suggest that there could have been 
any fraud on his part (322). {Lord Macna^hten.) SHAM 
SHIVENDAR SaHI V. JANKI KOEK. (1908) 36 I. A. 

36 C. 311 = 5M. li. T. 130-9 C. L. J.517 = 
11 Bom. li. E. 759 -1 I. C. 126 = 19 M. L. J. 289. 

Death -BED gift. 

Validity — Proof —Quantum, 

When the disposition is, as in this case, in the nature of a 
death-bed disposition, the Court that upholds it ought, from 
whomsoever it proceeded, to be satisfied that it was the free 
voluntary act of the party by whom it purports to have been 
executed, and expresses his real intentions (431 ). {^Sir James 

IV, Coh'ile.) Geresh Chunuer Lahoree Mussu- 
MAT BHUGGOBUITY DEBIA. (1870) 13 M I. A. 419 = 

14 W. R. (P. C.) 7 = 2 Suth. 339 = 2 Sar. 579. 

Deed of— nature of— Case in pleadings and in 

COURT BELOW AS TO — FINDING IN APPEAL 

inconsistent with. 

Propriety, 

In a suit brought by the plaintiff against d/, the plaintiff’s 
case was that a deed of gift executed by T/, in favour of her 
daughter, the plaintiff’s deceased wife, was a present abso- 
lute gift of the property conveyed by it to his wife, d/’j 
defence, which was upheld by their Lordships, was that the 
deed was intended to be operative so far as to convey the 
property after her death, and that there was, at the time of 
its execution, an agreement that for her life she was to have 
the beneficial interest, and her daughter was to hold henami 
for her. She did not allege that the deed was a fraud 
against the creditors, and was therefore altogether void or 
inoperative. The plaintiff did not either set up any such 
case as that the deed was fraudulent, and that therefore 
was estopped from disputing it. 

Heldy differing from the High Court, that, as between the 
parties to the suit, the issue did not arise as to whether the 
deetl was fraudulent against the creditors, nor whether it was 
absolutely colorable and void, {Sir Robert P. Collier,') 
Ramanugra Narain V, Mahasundur KUNWAR. 

(1873) 12 B. L. B. 433 = 3 Sat. 277. 
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Gift— (CV/z/rA) 

Defeasance— CONDITION of— Application of — 
Postponement of, for indefinite period. 

: legality of. 

If the attempt to interfere with the cour.^e of flescent ac- 
cording to law is to l)e regarded as a condition of defeasance, 
it was applicable not merely to the ca.se of A, but to the ca^e 
of every male descendant who happened to leave no male 
issue; and its application might have l>een postponed for an 
indefinite jxjiiod. Their Lordships are not aware of any 
authority to warrant such a provision, ( A/r. Ameer Ah .) 
PURNA SaSTRI BHAITACHARJI KaI.IDHAN KaI 

CHOWDHUkl. (1911J14C L. J. 1 = 8 A.L.J. 6&1 = 

13 Bom. L. R. 451 = 15 C. W. N. 693 = 

11 I. C. 412 = 21 M. L. J. 1119 (1124 5). 

Donees under— Persons in exisi ence capable of 

TAKING AT time WHEN GIFT TAKES EFFECM . 

{See also HINDU LAW— GIFT— UNBORN PERSONS. 

Children in embryo, who afterwards come into sepa- 
rate existence, included in class of, by a rule now generally 
adopted in jurisprudence. (Mr, Justice ll'illes.) JU'JTEN- 

DROMOHUN Tagore v. Ganendro.mohun Tagore. 

(1872) Sup I- A 47=9 B. L. R, 377 = 

18 W. R. 359 = 3 Sar. 82 = 2 Suth 692 

» 

Condition as to. 

The Law of Gifts during life applies to all persons in 
exi>tcnce and capable of taking from the donor at the time 
when the gift is to take effect so as to fall within the prin- 
ciple expressed in the Dayabhaga by the phrase “ relin- 
quishment in favour of the donee who is a sentient person.” 
The donee must be a person in existence capable of taking 
at the time when the gift takes effect (67). (Mr. Justice 
iVilles.) JU'ITENDROMOHUN TaGORE r. (TaNENDRO- 

mohun Tagore. (1872; Sup. I. A. 47- 

9 B. L. R. 377= 18 W. R. 359 — 3 Sar. 82 = 2 Suth 692. 

Rule as to — .Adopted sons — Gifts to — Kxceptu n in 

case of — Reason for. 

The exception is based on the peculiar law applicable to 
the relation of an adopted child. In contemplation of law- 
such child is begotten by the father who adopts him, or for 
and on behalf of whom he is adopted. Such child may be 
provided for as a person wliom the law recognises as in exist- 
ence at the death of the testator, or to whom, by way of ex- 
ception. not by way of rule, it gives the capacity of inherit- 
ing or otherwise taking from the testator, as if he had exist- 
ed at the time of tlie testator’s death having been actually 
begotten by him (67). {Mr. Justice IVilles.) JUTI'EN- 

dromohun Tagore v. Ganendromohun Tagore 

(1872) Sup. L A. 47 = 9 B. L. R. 377 = 18 W. R. 359 = 

3 Sar. 82 = 2 Suth. 692. 

Donor out of possession— Gift by. 

Rule as to — Principle and reason of — Rnglish law — 

Analogy in. 

It was contended that what is said in the books on Hindu 
Law about the completion of a gift by possession is founded 
on a public policy relating to land and analogous to the 
feudal rule requiring investiture or livery of seisin. But the 
texts relate to moveables as well as to land ; and, with one 
not very clear exception, they relate to intended gifts which 
it is contemplated that the donor may take back until they 
are perfected. They appear to rest on a principle which has 
nothing to do with the feudal rules, and the Luiopean ana- 
logy to w hich is rather to be found in the cases relating to 
voluntary contracts or transfers, where, if the donor has not 
done all he could to perfect his contemplated gift, he cannot 
be compelled to do more (232*3). The reason for deliveiy 
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HINDU LAW— (Ow/,/.) 

Gift— (tV«A/.) 

Donok ou i- ok POSSKSSION— Gift bv— fCoW.) 

being necessary is th t the gift may not be resuinetl (230). 
{Sir Kirlinrd Couch.) KaLI DaS MULI.ICK v. KaNHYA 

Lal Pundit. (1884) 11 1, a. 218 = 

lie. 121 (135-6) = 4 Sar. 678. 

Validtly—Douor affirming gift— Possession of pro- 
perty Douce's right to, as against party claiming adversely 
to donor and donee. 

Under the Hindu Law, a gift is not invalid on the ground 
that the donor was out of possession, and that no posse.ssion 
was given to the donee (229). 

Wheie the donor was a party to a suit for possession 
brought by the donee and he affirmed the validity of the gift, 
but its validity was disputed by a person who claimed ad- 
versely to the donor and the donee, held, that the gift was 
valid, and that the donee was entitled to possession if the 
deed of gift conferred upon him a right to possession. 

If the lule were otherwise, so long as a tresspasser pre- 
vented the true owner from taking possession, however vio- 
lently or wrongfully, that owner could not make any title to 
a grantee (232). {Sir Richard Couch.) KALI DaS 

Mullick V. Kanhya Lal Pundit. 

(1884) 11 I. A. 218 = 11 c. 121(135) = 4 Sar. 578 

Essentials ok— Intention to transfer 'i itle. 

Proof of~A^ecessity. 

In a case in which the defendant, the widow of a pre- 
deceased brother of the plaintiff’s husband, set up a gift by 
the plaintiff of one-half of the property to which she became 
entitled as the widow of the surviving member of the family, 
held, reversing the High Court, that the transactions relied 
upon for inferring such a gift failed to prove any intention 
on the part of the plaintiff to transfer title to the defendant 
(159-60). {Lord Hobhouse.) DeO Kuar v. Man KUAR. 
(1894) 21 1. A. 148 = 17 A. 1 (15 6)=6 Sar. 489 = 

4 M. L. J. 272. 

Estate conveyed under. 

— Absolute estate— Words “ Dakhilkar ’’—Use of — 

Effect. See DaKHII.KAR— MEANING AND EfFI CT OF 

(1889) 16 I. A. 166 (172-3)- 17 C. 122 (129). 

Fstate of inheritance — Intention clear to create — 

Heirs — I mperfection or inaccuracy in description of— 
Effect. 

If the gift confers an estate upon a man with words im- 
perfectly describing the kind of inheritance, but shewing that 
it was intended that he should have an estate of inheritance, 
the language would be read as conferring an estate inheri- 
table as the law directs (65). {Mr. Justice IVilles.) JUT- 

tendromohun Tagore z/. Ganendromohun Tagore. 

(1872) Sup. I. A. 47 = 9 B. L. R. 377 = 
18 W. R. 359 = 3 Sar. 82 = 2 Suth. 692. 

- Where the intention to create by a deed of gift an 
estate of inheritance is clear, the circumstance that those 
who would take as heirs are named in wrong order, or (in 
other words) there is an inaccurate enumeration of them 
does not matter (184). {Lord Davey.) PaSANTA KUMARI 

Debi V, Kamikshya Kumari Debi. 

(1906; 321. A. 181 = 33 C. 23 (28) = 2 0. L. J. 238 = 

10 O. W. N. l = 7Bom.L.R.904 = 2 A. L. J. 810 = 

9 Sar. 1 = 15M. L. J. 320. 

■Gift to a man simply without words of inheritance 


HINDU J.K^^Contd.) 

Gift — {Contd.) 

Estate conveyed under— (cW//.) 

If there were added to such a gift an imperfect descrip- 
tion of It as a gift of inheritance, not excluding the inheri- 
tance imposed by the law, an estate of inheritance would 
pass (65). \Mr. Justice IVilles.) JUTTENDROMOHUN 

lAGORE V . Ganendromohun Tagore. 

(1872) Sup. I.A. 47 = 9 B. L. R. 377=18 W. R. 369 = 

3 Sar, 82=2 Suth. 692. 

Heirs other than those specified by Icm-^Gift to a 


man and his, without pewer of alienation. 

If the gift were to a man and his heirs to be selected 
from a line other than that specified by law, expressly ex- 
cluding the legal course of inheritance, as, for instance, if 
an estate were granted to a man and his eldest nephew, and 
the eldest nephew of such eldest nephew, and so forth, for 
ever to take as his heirs, to the exclusion of all other heirs, 
and without any of the persons so taking having the power 
to dispose of the estate during his lifetime; here, inasmuch as 
an inheritance so described is not legal, such a gift cannot 
take effect except in favour of such persons as could take 
under a gift to the extent to which the gift is consistent with 
the law. The first taker would, in this case, take for his 
lifetime, because the giver had at least that intention. He 
could not take more, because the language is inconsistent 
with his having any different inheritance from that which the 
gift attempts to confer, and that estate of inheritance which 
it confers is void (66). {Mr. Justice IVilles.) JUITEN- 

dromohun Tagore v. Ganendromohun Tagore. 

(1872) Sup. I. A. 47 = 9 B L. E. 377=18 W. R. 369 = 

3 Sar. 82= 2 Suth. 692. 

Indefinite words of gift-^Effect^Transfer of Pro- 


perty Act — Lazo prior to. 

Trior to the Transfer of Property Act the rule of law was 
that indefinite words of gift were calculated to convey all the 
interest of the grantor, but that it was necessary to read the 
whole instrument to gather the intention (228). {Sir. 
Richard touch.) KALI DaS MuLLICK KanhYA LAL 
PUNDIT. (1884) 11 I. A. 218=11 C, 121 (130-1) = 

4 Sar. 678. 

f Mention of donor as to ^Evidence of— Mutation of 

names Petition by donor for — Mutation Pursuant to 

V alue of— Oral gift. 

On an issue as to whether under an oral gift of property 
made by a person in favour of his wife and children an 
absolute interest or only a life-interest was convened to the 
donees, held, that a petition for mutation of names filed by 
the donor in the Settlement Department immediately after 
the gift, and a mutation of names effected in pursuance 
thereof, afforded no evidence as to the extent of interest 
conferred by the transfer (48). 

The petition and the mutation would Ixj evidence of a 
real bona fide transter of some kind at the time, but not of 
the quantum of interest conveyed thereunder. (,S’/> Arthur 
Hobhouse.) RAM SaRUP v. MUSST. BelA. 

(1883) 11 1. A. 44 = 6 A 313 (319 20)= 4 Sar. 493. 


— Addition to, of imperfect description of it as gift of 
iuheritcence. 

If an estate were given to a man simply without express 
words of inheritance, it would, in the absence of a conflict- 
ing context, carry by Hindu Law (as under the present state 
of law it does by will in England) an estate of inheritance. 


•^•Intention of donor as to — Evidence of — Will subset 

t/uent by him stating effect of gift— Admissibility of— Value 
of— Oral gift. 

The question was whether a lease or gift made orally, and 
for indefinite duration, was a lease for life, or a lease of 
gift resumable either at the pleasure of the lessor or upon 
notice. 

There was absolutely no evidence of the intention of the 
donor, which was contemporaneous with the gift. Within 
two years after the gift, but many years before the events 
which led to its revocation, in answer t9 the circular sent 
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HINDU LAW— 

ESTATK conveyed under — {Ccmtd.') 

out by the Government to talookdars, desiring to know who 
were their successors, the donor followed the not uncommon 
course of making what was called a will by way of pointing 
out to the Government who the successor was. In that will 
she stated that certain persons had rights, but she at the 
same moment asserted her own right of altering those dis- 
positions if she pleased. Among those rights were the four 
villages held by the donee. 

Held, tl at the evidence afforded by the will was not 
without bearing upon the donor’s right to resume (136-7 ) 
Thus Nve have stated on the face of a formal document 
put in for the purpose of informing the Government of the 
state of the donor’s talook that the talookdar tlien claimed 
the entire right of altering the tlisposition of these very four 
villages. Such evidence is by no means conclusive, and un- 
der some circumstances it might l)e wortliless, or even in- 
admissible. Under the circumstances of this case, however, a 
formal declaration by the donor as to the positions of herself 
and the donee with reference to the gift ought not to be dis- 
regarded ( 137). i^Sir Arthur Ilobhouse,') N.AJU.\N BUU 
V. Chand Bilil. (1883) 10 I.A. 133-10 C. 238 (242 3) - 

13 C. L. R. 401 - 4 Sar. 472 E.& J’s No. 74. 

Life estate — Absolute estati — I ude finite Wiirds — Pur- 


pose of ^ift sluru'i ui{ only ft of life estate — F.fleet. 

An ikrarnama executed l)y a Hindu widow in favour of 
R, her mother-in-law, ran as follows : — 

“That the taluqs compriseil in the mouzths mentioned in 
the annexed schedule, w’hich were purchased in my hus- 
band’s name and which are recorded in my name in tl.e col- 
lectorale sheristas, are under your control, with all riglits 
appertaining thereto ; and you have been performing the 
deb-seba, and have been entertaining religious mendicants, 
and have been celebrating the dole and durgutshub 
festivals (which were originally instituted by my decea- 
.sed husband and father-in-law,) by residing in the house at 
A'. In order that you may perform those religious cere- 
monies, celebrate the festivals satisfactorily, and may pro- 
vide for your own support, by having the property under 
your authority and control, I put a stop to my interest (in 
those taluqs) and withdraw n^y enjoyment thereof, and I 
make them over to you, with this promise, that you may 
remove my name from the collector’s sherista in respect of 
the taluqs named in the schedule, and you may have your 
name substituted for it ; that you should have undisputed 
possession in the mofussil ; that you should take the lowa- 
jima papers and the arrears of rent from the amlas and 
officers appointed by me ; that you should appoint men 
who are under your control to the offices of amlas, and 
through them you should collect rents from the tenants in 
the mofussil ; that you should perform the above-mention- 
ed sebas, and should provide for your support. I have no 
right or claim to the taluqs. If I advance any claim at any 
future time, such claim should be rejected. I have nothing 
to do with the profits and loss of the taluks. You can 

not claim anything from me. I have no claim against 
you. ” 

^^fd^ on the construction of the ikrarnama, that the in- 
definite words of the gift must be limited by the purpose 
of the gift, and that it was the intention of the executant 
that R should take the property only for her life (228). 

In this case the intention must be collected from the 
whole of the instrument. The words, “I put a stop to my 
interest (in those talooks), and withdraw my enjoyment 
thereof, and I make them over to you,” must be read in 
connection with the words which precede them, — “In order 
that you nfiay perform those religious ceremonies, celebrate 
the festivh(fi satisfactorily, and may provide for your own 


I HINDU LAW— 

Oin—{Coutd,) 

Estate conveyed under— ) 

support, by having the property under your authority and 
control”. (228). {Sir Richard Couch.) KALI DaS MUL- 
LICK V. Kanhya Lal Pundit (1884) 11 I.A. 218 = 

lie. 121 (131) = 4 Sar. 678. 

— — Words — Mokhasa — Eff^ect. 

The term “mokhasa” is explained to be the equivalent 
of the more generally known term “Jagheer ” Each shows 
that the land is to be held for the benefit of the holder. 
Neither defines the duration of the holding. These terms, 
therefore, are consistent with either theory (the theoiies 
being tliat the grant is an absolute grant and that it is only 
h)r the life of the grantee) ; and the Court must judge be- 
tween them by such indications as it can get. {Lord Hob- 
house.) Ski Hkaja Kisora Dlvu {;ai<u ?■. ski Kun- 
DANA Devi Patia Mahadlvi (Jaku. 

(1899) 26 I A. 66 ( 68) = 22 M. 431 (433 4) 7 Sar. 628 - 
1 Bom. L. R. 287 = 3 C.W.N. 378 = 9 M.L.J 157. 


KST.A'J E TAII.— .\1TKMK1 TO 


CkEA'IE, 


/urahdity of. {Lord Huekmaster .) MADHAVARAO 

(JANI'AIKAO DESAIt'. Raghunath Agaskak. 

(1927)55 I. A. 74 = 52 B. 176 = 47 C. L J. 198 = 
30 Bom L. R. 282 -107 I. C. 119 -27 L. W. 400 = 

1 L. T. 40 B. 86 - 26 A . L. J. 560 
32 C. W. N. 925 - A. I. R. 1928 P. C. 33 = 


54 M. L. J. 245. 


Evidence oe. 

-Possession lou^ ivith allei^ed donee — Value of. 

The defendant, tlie widow of a predeceased Ijrother of the 
plainiift’s husband, alleged a gift by the plaintiff of one-half 
of the entire family property to which she became entitled 
the w klow of the surviving member of the family. 

Held that tiefendant’s possession of the moiety claimed by 
her for about 8 years prior to suit was one of the circum- 
stances to be taken into consideration in estimating the 
theory of the plaintiff’s wish to make a gift to her 
sister-in-law, a very important one doubtless, and such as 
might reasonably incline a Court of justice in the tle/en- 
dant’s favour if the prior history of the case was in her 
favour (159). {Lord Hobhouse.) DeO KuaR 2 '. Man 

KUAR. (1894) 21 1. a. 148 = 17 a. 1(16-6^ 

6 Sar. 489=4 M. L. J. 272. 

Freehold interest— Grant to Hindu of— 

Heritability of. 


IVords of inheritance — Necessity. 

Where the grantee of a freehold interest is a Hindu, no 
words of inlieritance are requisite to continue his interest to 
his lieirs (64). .{Lord Chelmsford.) SreemuIT'V ANUN- 
DOMOHEV DOSSEE v. DOE DeM. THE EaST INDIA CO. 

(1859) 8 M. I. A. 43 = 13 Moo. P. C. 162 = 

1 Sutb. 383 = 4 W. R. 51. 

Fresh Gift — Confirmation of prior gift. 


Test. 

Where it was contended that the words in a will 
amounted to a devise of a portion of the pioperty comprised 
by it to D and accordingly that they afforded evidence that 
in the view of the testatrix no beneficial gift of that portion 
of the property had been previously made to D. held that 
even if the devise included the testatrix’s interest in the 
portion of the property in question, the gift w'as by way of 
confirmation only and did not negative a prior gift thereof 
to Z>. {Viscount Cave.) VaKATHA PiLLAI v. JeEVA- 
rathnammal. (1919) 46 I. A. 286 (291) = 

43 M. 244 (251) = 24 C. W. N. 346 = 27 M. L.T. 6 = 

18 A. L J. 274 = 22 Bom. L. R 444 = 
(1919) M. W. N. 724 = 10 L. W. 679 = 63 I. C. 901 = 

88 M- L. 313. 



THE PRIVY COUNCIL DIGEST 


-I aH 

HINDU ltAV/-{Could.) 

Gift over. 

« 

— ^Contingeticy of indefinite failure of male issue in 
' donor's line — Gift over depe^ident upo7i — Validity of. 

A gift over dependent on the contingency of the indefinite 
faihire of male issue in the line of the donor would be 
wholly invalid in view of tlie clear rule of law laid down in 
the Tagore case (1125). {Mr. Ameer AG.) PURNA SaSHI 
BHAITACHARJI V. Kalidhan Rai Chowdhuri. 

(leil) 14 C. L. J- 1 = 8 A. L. J. 681 = 

13 Bom. L.R. 451 = 15 0. W. N. 693 = 111. C. 412 = 

21 M. L. J. 1119 

‘V alidity of — Test — -Creation' — Ei/ents actual — Vali- 
dity as rcy^ards. 

The question is not whether the gift over was good in the 
event which happened afterwards but whether it was good 
in its creation. {Mr. Ameer Aii.) PURNA SaSHI 

Phaitacmarji V. Kalidhan Rai Chowdhuri. 

(1911) 14 C. L. J. 1=8 A. L. J. 681 = 

13 Bom. L. R. 451 = 15 C. W. N. 693 = 11 1. C. 412 = 

21 M, L. J. 1119 (1125). 

'.Government notes -Gift of. 

Trust upofi notes for idols — Impressing of — Proof 

of^Pencil writing OH notes indicating trust in hands of 
donee — Sufficiency of. 

The question was whether four Government notes given 
by M \o the defendant, <9, were impressed with a trust for 
certain idols, as alleged by the plaintiffs. In support of 
their case the plaintiffs relied upon writing in pencil upon 
those notes — upon the face of three of them, and on the 
back of one of them — indicating that S took the notes in 
trust as shebait for the idols. 

HeldXh^i it w’as somewhat dangerous to affix a trust of 
that description, whereby property was permanently aliena- 
ted from useful purposes to mortmain, upon such evidence 
( 212 ). 

Held further that, inasmuch as it appeared that the 
pencil writings upon the notes were not in the handwriting 
of and no evidence was given that they were written by 
any per.'^on authorised either by him or l)y the defendant, 
5, or when they were written, it would not be right to 
reverse the decision of the High Court, which was to the 
effect that, assuming all the documents relied upon by the 
plaintiffs to be genuine, nevertheless it had not been proved 
with the requisite certainty that those notes were endorsed 
by M to S impressed with the trust alleged by the plaintiffs 
(212). Kanai Lall Dun' V. SEEEMUITY Sudhamoni 
Dassya. ( 1875) 3 Suth. 210. 

Trust upon notes for idols — Impressing of. by donor 

subsequent to gift — Validity — Donee's rights in case of. 

The question was whether four Government notes which 
were given by A/ to the defendant were impressed with a 
trust for certain idols, as alleged by the plaintiffs. The 
time of the gift of the notes to the defendant was the years 

1852 and 1853. 

In support of their case the plaintiffs relied upon a docu- 
ment of the date of July 1854. It was not a testamentary 
disposition ; it was not a conveyance ; it was not a deed ; 
but it appeared to be a statement of properties more in the 
nature of an inventory than anything else. It was headed 
“Statement of properties belonging to Sudhamoni Dassya” 
(the defendant), and it began, “Statement of lands and 
houses, ghats and gardens, buildings etc., and com- 
pany’s paper, etc., belonging to Sudhamoni.” Then 
there was the further statement, “when Sudhamoni Dassya 
dies, Baboos Radharoman, Krishna Lai, and Nilini Lai Dult 
will succeed to the properties detailed below.” Then | 
followed a statement that the notes - in question were on 
account of those-idols, 
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Gift-CO/z/rf ) 

Government notes— Gift 0¥--4Cdnidl) 

that the document, which bore date in') July 1854, 
a considerable time after the notes h ad . been endorsed to 
the defendant (the notes having been all ■ endorsed between 
the dates of October, 1852 and April 1853) would not of 
itself have the effect of controlling those endorsements or of 
affixing a trust upon the notes (212), - 

Semble, the statement in the document that the notes in 
question were on account of those idols may after all be 
nothing more than a statement of the opinion of M at the 
time that the proper service of the idols might be properly 
performed out of the proceeds of the notes (211). KaNAI 

Lall Dutt v, Sreemutty Sudhamoni Dassya. 

(1876) 3 Suth. 210. 

Heirs— Class of— leading Member of— 

Enumeration of. 

M<) 

‘All members of class if included. See DEED- 

CONSTRUCTION OF— Heirs. (1875) 2 1. A. 263 (272). 

ILLEGITIMATE CHILD. 

Gift to. See HINDU LAW— ILLEGITIMATE CHILD 

—Gift TO, . 

Immoveable property subject of — 
Furniture and plant attached to— 

Donee’s right to. 

Properly itself adjudged to another. See HINDU 

Law— Gift — Widow — Gift bv — Immoveable Pro- 
perty subject of. (1889) 16 1. A. 126(128) = 

16 0. 763 (767). 

4 

Imperfect Gift— Completed gift— Evidence. 

4 

“■ Agarwalla Jatns-~-Gift to relaih’e on occasion of 
adoption and of marriage. 

Plaintiff, an Agarwalla Jain, claimed in right of his 
mother, M. to be entitled to two sums of money alleged to 
have l>een gifted to her, in accordance with the practice in 
the Agarwalla Jain community of making munificent 
presents to relatives on the occasion of adoptions and 
marriages, by her {M's') grandmother on the occasions of 
her adoption of a boy and of the marriage of that boy. 
The question for decision was whether the alleged gifts were 
imperfect gifts or were completed gifts. 

At the time of the alleged gifts A/ was only about l5. 
M's grandmother carried on, after her husband’s death, his 
business on her own account, and maintained account books. 

In her account books, there was a ledger account in the 
name of M which began in 1896 and was continued down to 
A/’j death in 1904. In 1901 there was an entry in the day 
book thus : “2,00,000, credited to M's account, dated 
14-1-1901, given credit to you on account of Chiranji 
Mahadeo Prasad” (the boy adopted by M's grandmother); 
and in 1903 another entry; “Rs. 31,000 credited \.o M's 
account, presented on the occasion of Mahadeo Prasad’s 
riding on horse at the time of his marriage ceremony.” 
Those were the two alleged gifts. The account of M was 
carried on from year to year. Periodically it was pedited 
with sums received from debtors as interest; occasionally it 
was debited with sums for legal expenses on payments to 
her father-in-law as her guardian. 

The books of the grandmother’s firm showed her entering 
those sums, not in any cash book as sums received from 
and deposited by M or on her account, but as credits und6r 
her granddaughter’s name, which afterwards were divided 
by the grandmother’s directions among M's children long 
after her death. There was no evidence that A/, who lived 
up to 19 ever knew about any of the things which were 
done by her grandmother. Neither she nor any one on her 
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iMPtRFECT GIFT— Completed gu t— Evidence 


(Co/Ud.) 

behalf gave any instructions or operated on the account at all, 
and whatever was done was done under the direction of the 
grandmother. There was no evidence that .1/ ever in fact 
accepted the alleged gifts. Though there were loans made 
ta debtors and credits of interest received from debtors in 
the accounts under A'/*s name, she was charged no com 
mission as apon an investment of her moneys, nor did she 
draw on the income. No accounts were rendered ; no cor- 
respondence passed. 

ffe/d that the Courts below correctly appreciated and 
applied the rules of law relating to imperfect gifts, and that 
their conclusion that neither of the sums in question was 
ever the subject of a completed gift at all must be affirmed. 

Sitinne^'.') HAKIRAM MaDAN OOPAI,. 

(1928) 33 C.W.N. 493 - 49 C. L. J. 335 - 
27 A.L.J. 406 = 114 I.C. 565-31 Bom. L.R. 710- 

A.I.E. 1929 P.C. 77 - 57 M L.J. 681, 


Income— Gift of. 

Corpus of estate when passes under. 

Where a gift, though in the form of a gift of income, 
was a gift unlimited in point of time, and there was no 
restriction in the gift, and no limitations beyoiul the actual 
beneficiaries, //rA/ that such a gift carried tlie whole estate. 
{ford Buckmaster.) MadHAVKAO (JaNPA'I'KAO DESaI 
7'. RaGUNATH AgaSKar. (1927) 55 I.A. 74 = 

52 B. 176 = 47 C.L.J. 198 30 Bom.L.R.282 = 
107 I.C. 119 = 27 L.W. 400-1. L.T. 40 B. 86 = 

26 A.L.J. 560 = 32 C.W.N. 925 = 
A.I.R. 1928 P.C. 33 = 54 M.L J. 245. 

Inference of. from a series of 
TRANSACTIONS— Case of. 

Consistency in the transactions relied upon — Proof 

of — A^ectssity. 

Those who allege that a gift is to ])e inferred from a 
a series of transactions .should be able to show a reasonable 
amount of consistency in the transactions on which they 
rely (l58). {ford Hobhouse.) Deo Kuar r-. Man Kuak. 

(1894) 21 I.A. 148 = 17 A. 1 (14) = 
6 Sar. 480 = 4 M.L.J. 272 

Inheritance— Legal course of — 

Alteration of. 

Gift resulting in — Validity. See HINDU Law — 

Inheritance— legal course of. 

Joint gift to two donees— one ok them 
Capable of taking and the other not. 

■ Effect. 

\n Humphrey V . Tayleur {Kmh. 138) Lord Chancellor 
Hardwicke said, *Tf an estate is limited to two jointly, the 
one capalrle of taking, the other not, he who is capable 
shall take the whole.’* This principle does not depend upon 
any peculiarity in English law*. 

Where, therefore, a Hindu w'idow, entitled by custom to 
convey absolutely her husband’s share in family property 
only to her daughter or daughter’s son, executed a deed of 
gift conveying the same absolutely to her daughter and to 
her daughter’s husband, to whom she was not competent to 
convey, and it was contended that the gift, being invalid as 
regards the daughter’s husband, was also invalid as regards 
the daughter, held that, the gift being to the two donees 
jointly, the above principle was applicable to the deed 
of gift, and the daughter took the whole (47). {Sir 
Richard Couch). NANDI SiNGH v. SiTA RaM. 

(1888) 16I.A. 44=16 g. 677 (682) = 6 Sar 309. 


HINDU LAW— (CV/z/rt-.) 

Gift— (Co/zA/.) 

Legal oblig.vi ion -Gift in discharge of 
I — Dlstinction. 

Illegitimate son — Maintenance of — A-ssignment of 

ance.stral property by Hindu of twice-born class for. See 

Hindu Law— Joint Family— Father— ancestral 
Property— Illecitim.atf. .son’s maintenance. 

(1877) 4 I.A. 159 (165) =3 C. 214 (219-20). 

Life interest— Immovable property gifted 
BY person with— Furniture and plant 

AITACHED TO — DONEE'S RKJHT TO. 

Property itself adjudged to another. See HINDU 

Law— Gift — Widow — Gift by — Immovable pro- 
Ver'i v subject OF. 

(1889) 16 I.A. 125(128) = 16 0.753 (757). 
LIFETIME OF DONOR— Gift TO take EFFECr AFI ER — 

Donee's rights under, in i.ifkii.mlof donor, 

Declaration of. See HINDU I.A w— Gl K r — N A- 

'I URE OF. (1873) 12 B.L.R. 433. 

LiMiiAi ION— Words OF — Insertion of, not in 

CLAUSE embodying GIFT. BUT IN CLAUSE DEALING 
WITH EXPIR.ATION THEREOF AND WITH Cl FT OVER. 

Practice of — Common in Indian documents . 

Clause 1 of the deed, which embodies the gift, contains in 
the actual terms of gift no words of limitation These are 
to be sought purely in other words in clause 1, but more 
clearly in clause 3, which deals with the expiration of the 
pensions gilted and the gift over. And this is a method of 
dealing with sucli matters not unfamiliar in Indian docu- 
ments. (IJO). {Sir Arthur Wilson.) NaWAB HaIDAR 

Husain Khan r-. Nawab f.\(;hfur Mikza. 

(1905) 32 I.A. 135- 27 A. 383(390) = 

2 C.L. J. 57 = 9 C.W.N. 817^ 3 A.L.J. 64 = 

7 Bom. L.R. 860 = 8 O.C. 270 = 

8 Sar. 826 = 15 M. L. J. 327. 

Maintenance. 

Gift for. See HINDU I.A W— MAINTENANCE- 

GRANT FOR. 

MAIN'I ENANCE ALLOWANCE to DONOR— PaVM ENT 

OK— CONDITION OF. 

r Preach of — Invalidity of deed in case of— Provision 

for — VTilidity — Pos.session to donor on ground of breach— 
Decree for. See HINDU LAW — GIFT — CONDITION — 

Maintenance allowance to donor. 

(1927) 26 L. W. 94. 

Nature ok — Immediate absolute conveyance of 
pkoi^erty — Lifetime ok donor— Gift to 

TAKE EFFECl' AFTER. 

Evidence — Donee's rights in latter case in lifetime 

of donor — Declaration of. 

.1/. a Hindu widow, executed two deeds conveying to her 
two married daughters in equal moieties, immediately 
and absolutely, certain nine mouzahs, of which she had the 
absolute power of disjxjsing. One of her daughters died, 
leaving an infant son, who survived her three days. There- 
upon, the plaintiff brought the suit out of which the appeal 
arose for the purpose of recovering possession of his de- 
ceased wife’s share of one-half of the nine mouzahs so 
conveyed by M. 

M's main defence to the suit was that, with a view of 
preventing disputes in future amongst her two daughters, 
she executed a deed of gift in the nature of a will, 
with the intention, that she should remain in possession 
during lier life, and after her death her daughters would be 
entitled. She adduced evidence to the effect that at tl e 
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Nature of--Immediate absolute conveyance 
OF PROPERTY— Lifetime of donor— Gift to 

TAKE effect \YT'EK—{Co7itd.) 

time of the execution of the deeds there was a verbal ar- 
rangement that they should operate only as a conveyance 
of the property after her death ; and that, during her life, 
her daughters were to retain her property in trust or, as it 
is sometimes called, henami for her. 

Heid, on the evidence reversing the High Court, that 
the defendant, A/, had made out her case, that the suit, in 
so far as it prayed for present possession, was not main- 
tainable, but that the plaintiff was entitled to a declara- 
tion that his wife had, and that he, as the heir of his wife 
tlirough his infant son, had the right to a vested remainder 
upon tlie death of ;)/, and that he was entitled to have his 
name substituted for that of his wife upon the register, 
(A'/> Robert P. Col/ier.) RaMANUGRA NaRAIN MAHA- 
SUNDUR KUNWAR. 

(1873) 12 B. L. R. 433 = 3 Sar. 277. 

Persona designata. 


HINDU JjAW--(Contd,) 

Gm^(Cof/td.) 

Proof or-~(CoHtd,) 

reverse this judgment (168). (Afr, Pemberton Leigh,) 

Baboo Kasi Persad Narain v, Mussumat Kawalbasi 
Koer. (1851) 6 M. I A. 146 = 1 Suth. 226 = 1 Sar. 412. 

Oral gift set up after donor's death. 

The Court is bound to watch with the greatest care, per- 
haps even with suspicion, the case of a verba! gift set up 
after the alleged donor’s death. The case is hotvever, dif- 
ferent where the alleged donor is shown not only to have 
been aw'areof the gift but to have taken steps to give 
effect to it (272). (Sir Montague Smith.) KaMAR-UN- 
Nissa Bibi 7'. Hussaini Bibi, (1880) 3 a. 266 = 

4 Sar. 185 = 3 Suth. 804. 

Religious Endowment. 

Gift to. See HINDU I.AW— RELIGIOUS ENDOW- 
MENT. 

Sale Deed— Gift intende;d by —Finding of. 

Propriety. .SV** SALE- DEED— GIFT INTENDED BY 

—Finding of. 


Gift to a. .S’i’c(i) Hindu Law-Adoption— 

Adopted son — Person described as an— Gift to 
(2) Hindu Law — Gift— Aukasa son and (3) Hindu 
Law— Gift — Wife— Lawful wife. 

Pious Gift. 

Expression usual in case of. 

“For the satisfaction of Sri” is the expression usual in 
cases of pious gift (38). (Sir Richard Couch.) MAHARAJAH 

Mirza Ski Anand v. Pidapakti Surianarayana 
SaSTRI. (1886) 13 I. A. 32 = 9 M. 307^314)- 

4 Sar. 696. 

Preamble of deed of — Substantive disposition. 

Test. See HINDU LAW- GIFT— WIFE— GIFT TO 

—Estate conveyed— Malik. (1924) 47 M. L. J. 585. 

PROOF OK. 

(See also HINDU I.AW— GIFT— EVIDENCE.) 

• Deed — Gift by. 


The defendant set up a gift in her favour of the suit pro- 
perty by its former owner through whom the plaintiff claim- 
ed. The Courts below concurrently found in favour of the 
said gift. But though they were agreed as to the gift, they 
were at variance on the vital question whether the gift was 
by deed or by word of mouth. On appeal by the plaintiff 
seeking to overturn the concurrent judgments of the Courts 
below, their Lordships felt that the case was attended with 
so much obscurity that, if it were unattended by previous 
decisions, they would have great difficulty in deciding it. On 
the whole, however, their judgment was in favour of the gift, 
and they w'ere clear that, if the evidence proved a gift, it 
proved a gift by deed. They, therefore, affirmed the judg- 
ment Ijelow (126-7). (Sir Arthur Hobhonse.) PRINCE 
Mizra Jehan Kadr Bahadur v. Nawab Badshoo 
Bahoo Sahib. (ISSS) 12 1. A. 124 = 12 C. l (8) = 

4 Sar. 630. 

Onus — Heir-atdaw — Claim under deed of gift 


against — Long possession with him. 

Held., affirming the Courts l>elow against the genuineness 
of a deed of gift set up by the appellant (168). 

Considering that the onus was upon the plaintiff-appel- 
lant : considering that the probabilities of the case, inde- 
pendently of the evidence, are rather against than in favour 
of the deed ; considering that the Judges of the Court below 
have decided against the claim of the appellant, and that 
for at least 12 years we have no satisfactory account of the 
reasons which occasioned the postponement of this appeal, 
we think it would not be safe to advise Her Majesty to 


Setting aside of deed of. 

Donor's suit for' — Equitable nature of bargain — 

Consideration of question of — Propriety. 

The suit was by a donor against a donee to have the 
deed of gift declared to be illegal and null and void, and to 
have a decree for possession of the property given by it. The 
plaint alleged that the defendant, as w'ell as his councillors 
and legal advisers, taking advantage of the plaintiff’s old 
age and of his illness and disqualiBcations, separated him 
from his son’s relatives and advisers, and induced him to 
sign the deed and have it registered, and that he was not 
aware of its effects and contents. 

fields that in such a suit the Court had not to decide 
whether the transaction was an equitable one which the 
the Court should enforce (160). 

The defendant was not ashing the Court to enforce the 
deed (160). (Sir Richard Conch,) GaNGA BAKHSH v. 

Jagat Bahadur Sinch. (1895) 221. A. 163 = 

23 C. 16 (24)= 6 Sar. 643. 

Eraud and mis representation — Donor's suit to set 

aside deed on ground of. and for account of profits received 
by donee — Deed foii/id to be perfectly valid. Nibandhana 
of evcft date with, by which donor was to remain in posses- 
Sion of portion of property for her life with reverter to 
donee after her death — Accounts of that portion of property 
on foot of— Decree for — Grant in appeal of ^Propriety. 

Plaintiff executed a deed of gift of her properties in favour 
of the defendant, who on the same day executed a Ni- 
bhandapatra in favour of the plaintiff under which a fourth 
share of the properties conveyed under the deed of gift were 
to remain with the plaintiff during her lifetime, and, on her 
death, the same were to revert to the defendant. Sometime 
after, the plaintiff sued to set aside the deed of gift on the 
ground that it w’as obtained by the defendant by fraud and 
misrepresentation, and also sought for confirmation of her 
possession in respect of the properties comprised in the said 
deed of gift and for an account. The trial judge and the 
High Court on appeal found against the plaintiff on the 
question of fraud and misrepresentation and held that the 
deed of gift w’as perfectly valid and operated in praesenti in 
favour of the defendant. 

In the appeal to the High Court, it was contended for 
the plaintiff that the Court below should have given the 
plaintiff a decree at least for an account in respect of the 
four annas share of the properties comprised in the 
Nibhandapatra, which was admittedly in the possession of 
the defendant. The Hig:^ Court, however, held that upon 



1489 


THE PRIVY COUNCIL DIGEST 


1490 


HINDU lATK—iConid.) 

Qm-{Coutd.) 

SetI'ING aside of deed of— 

the plaint as it was presented the plaintiff was not entitled 
to the relief claimed. On appeal, the Privy Council upheld 
the judgment of the High Court. 

The action of the plaintiff was upon the footing that 
the whole of the properties comprised in the deed of gift 
were properties belonging to the plaintiff and that the de- 
fendant held the same as agent. It has been found that 
three-fourths of the said properties were not in the posse-sion 
of the defendant as agent but as owner, and the only ques 
tion that may possibly arise is whether in regard to the one- 
fourth share of the properties comprised in the deed of 
Nibhandapatra, the defendant did not occupy the posi- 
tion of an agent of the plaintiff, and as such \Nheiher he is 
not bound to render to the plaintiff an account. If wc were 
to award to the plaintiff a decree calling upon the defendant 
to render an account in respect of the said four annas share, 
it would be upon a basis wholly different from that upon 
which the suit was founded. Further there was no sjx-cific 
issue directed to the said four annas share . — /\’f The High 
Court. {/.ord MaHMUD.A Kh.\II:n 

Chowdhukani V. Mahomed OLAHADAi) Khan I’ani. 

(1912') 23 I. C. 332-17 C. W. N. 427. 

1'' rand of donor hitnsel f — aside hy hun of 

deed on y;ronnd of — Permissibility. 

Quaere, whether a doiK/r could Ije allowed to avoid her 
own deed on the ground of her own fraud. {Sir Pole/ 1 l\ 
Collier.) KaMANUCKA NaRAIN v . .MAHASUNDUK KUN- 

WAK. (1873) 12 B. L. R.433- 3 iSar. 277. 

Undue influe/ice — Exeentio/t u/ider — Do/to/ 's suit to 

set aside deed on y^rou/td ol — Proof /leeessary i/i r./jc of. 

The suit was by a donor against a donee to have the deeil 
of gift declared to be illegal and null and void, and to have 
a decree for posses.sion of the property given by it. ’I'he 
plaint alleged that the defendant, as well as his councillors 
and legal advisers, taking advantage of the plaintiff’s old 
age and of his illness and discjualifications, separated him 
from his son’s relatives and advi.'^ers, and induced him to 
sign the deed and have it registered, and that he was not 
aware of its effects and contents. 

The donor was heir to a share in an ancestral estate, which 
was in the po.ssession of a third party. Expecting that his 
right would be contested by another claimant, the donor 
made a gift of his right to the share to his brother’s son, 
providing that he, the donor, should have nothing to do with 
the cost of getting possession. After the donee had obtain- 
ed possession, the donor sued to set aside the deed. It ap- 
peared that the donor had executed the deed with full know- 
ledge of its contents and effect, voluntarily and without any 
pressure. No undue influence had been exercised, nor had 
any unsound advice been given to him by or on l)ehalf of 
the donee and no confidence had been re|X)sed by the donor 
in the donee. 

Held, reversing the Court below, that the deed could not 
be set a.side on the ground that the transaction was an in- 
equitable bargain. (^/> Richard Couch.) GaNGA BakhSH 
7^ Jagat Bahadur Singh. (1895) 22 I. A. 153 

23 C. 15-5 Sar. 643. 

Substantive disposition -Preamble of deed. 

Test. Hindu Law— Gift— Wife — Gift to 

—Estate conveyed— Malik. (1924) 47 M. L. J. 585. 

Trust. 

7 ’declaration of — Distinction — Proof of gift^Step 
taken towards pro tanto negation of trust. 

A declaration of trust in favour of a person retains the 
actual ownership in the trustee, while an endeavour to make 
a gut is an endeavour to divest the property and pass it away 
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TrU.ST— 

to the donee. Every step, therefore, tak^n toward.s proof of 
a gift is in itself pro tanto a negation of a tru.sf. {Viscount 
Sumner.) HARIKAM?-. MaDAN GOPAI.. 

( 1928 ) 33 C.W.N. 493 = 49 C-L J. 335 
27 A. L.J. 406 = 114 I.C. 665 = 31 Bom. L E. 710 = 

(1929) M.WN 422 = 30 L.W 836 = 
A. I. R. 1929 P C. 77 - 57 M L.J. 681. 

Impressing of, upon properly sul)ject of gift. See 

Hindu Law — G ii-'r — (io\’ERNMENT noies. 

Unborn persons— ( di 'i’ to. 

See also HINDU LAW— GIFT— DONEES UNDER. 

J/iralidity of — Rnle as lo. 

4'lie rule of law tliat gifts cannot be made to persons un- 
l)orn at the time is well settled (1/7). {Sir .Irthnr /fob- 
house.) Kai P.ISHFN Ch and 7'. Asmaida KO£k. 

(1884) 11 I. A. 164 - 6 A. 560(572) 4 Sar. 612. 

— The well-known doctrine of Hiiuiu law is that a gift 

to an j>bject not in existence is absolutely void (63^. {Lord 
Mac/iaghlen.) Iff I.VGAB.V'Il IiARM.\N\ A KaEICHARAN 

Singh. (1911) 38 I. A. 54 38 0.468(472-3) = 

15 C. W. N. 393 = 9 M L. T. 411 = 13 C. L. J. 434- 

8 A. L. J. 433 13 Bom. Ii. R. 375 — 

(1911)2 M. W. N.295 10 I. C. 641 21 M. L. J. 387. 

{Sir John Wallis.) j\ARSIN(;h KaO 7'. MahA- 

EAKSHMi lUl. (1928) 55 I. A. 180 = 60 A. 375 = 

109 I. C. 703 - 48 C. L. J. 106 32 C. W. N. 1065 = 
28 L. W. 171 2G A. L. J. 897 = 30 Bom. L. E. 1331 = 

5 0. W. N. 951 = A. I. R. 1928 P. C. 156 = 

55 M. L. J. 42 (48). 

//iralidity of — Rnle as to— Appl ieabilit) — Deserip- 

tio/i of donee impo/ ti/iy that he may be nj/lwr/i i/i donor's 
I i felime. 


Qn.iere, wlielliei a gift to pc rxms vvliose (lescripti(jn does 
not import that they should be born in the donor’s lifetime 
can be valid (126). {Lord Llobhouse.) SURKNDRA KeSHAV 
Uov 7'. DurGASUNDARI DaSSEE. (1892) 19 I. A. 108 = 

19 C. 513 (530) = 6 Sar. 160. 

Validity of. 


Donor out of possession — Gift by. See HINDU 

i.aw—Gi I T— donor out of possession— Gift by— 

Validitv, (1884) 11 I. A. 218(232) = 11 C. 121 (136). 
Intention to transfer title — Proof of — Necessity. See 

Hindu Law —Gift— Essentials ok— Intention 
to i'ransfek Title. (1894) 21 I. A. 148 (169 60) = 

17 A. 1 (15-6). 

Maintenance allowance to donor — Payment of 

('ondition of — Breach of — Invalidity of deed in case of 

Provision for — Validity. See HINDU LAW — ^GifT — CON- 
DITION-MAINTENANCE allowance to donor. 

(1927) 26 L. W. 94. 

Widow— Gift bv. 


Adopted son — Handing orer possession of husband's 

estate to validly — Xot a gift. 

The handing over by a Hindu widow of the possession of 
her husband’s estate to a son whom she has validly adopted 
to her deceased husband is not making a gift of the estate 
to him. {Sir John Edge.) VaiTHIALINGA v. SRIRANGATH 

AnNL (1925) 52 I. a. 322 (320) = 48 M. 883 = 

6 L. E. P. C. 169 =42 C. L. J. 663 = 
(1926) M. W. N. 11 -- 28 Bom. L. R. 173 = 
30 C. W. N. 313 = A. I.R. 1925 P. 0. 249=92 I. C 36 = 

40 M. Ii. J. 769. 

Deed of — Genuineness of — Proof — Quantum . 

The plaintiff in the suit claimed under a deed of gift 
alleged to have been executed by Kany S, the widow of the 
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Gift— ) 

Widow— Gift 

last male owner of the suit properties ; and one of the ques' 
tions in the case was whether the plaintiff's deed of gift was 
genuine. 

Considering the circumstances in which the deed was 
alleged to have been executed by the Rany on the day before 
her death, the witnesses stated to have been then present, 
the length of time during which the plaintiff, though often 
called upon, neglected to produce the deed, and the whole of 
the evidence in the cause, their Lordships concurred in the 
decisions of the Courts below that the deed was not genuine 
but a forgery, and consequently that the plaintiff could 
establish no claim under it (320). {Lord Langdale,) Rany 

Srimuty Dibeah V, Rany Koond Luta. 

(1847) 4 M. I. A. 292 = 7 W. E. (P. C.) 44 = 

1 Suth. 182 = 1 Sar. 361. 

Husband's estate — Gift to third party of ^ with cou- 

curre7ice of heirs — Validity— Dayabhaga law. 

Held that, under the Dayabhaga law, a deed orf gift exe- 
cuted by a wddow conveying property of her husband to a 
third party with the confirmation of the heirs, the mother’s 
brother's sons of the husband, was valid, though not assent- 
ed to by relatives in the male line of the deceased who were 
not his heirs (319-20). {Lord Langdale.) Rany Srimuty 
Dibeah v, Rany Koond Luta. (1847) 4 M. I. A. 292 = 

7 W. E. (P. C.) 44 = 1 Suth. 182 = 1 Sar. 361. 

Immoveable property subject of — Furniture and 

plant attached to — Right to — Donee — Third party to whom 
property itself is adjudged — Right of. 

The appeal arose out of a suit relating to the title to the 
estate of one K. The respondents were the heirs of R^ and 
they alleged that K had made a gift of the estate to R. If 
there was no such deed of gift the title of the appellant was 
a good one. The Courts below and their Lordships found 
In favour of the gift. The appellant alleged that he had 
been in possession of the estate rightfully under a deed of 
gift from R's widow, and that he was entitled to the income 
during that time. The Court below adjudicated to the 
appellant the ownership of some villages which it appeared 
that during that period he purchased out of the surplus or 
savings from the income. But besides the land he received 
a certain quantity of chattels which might be cajled stock and 
plant. The appellant contended that, as the original stock 
and plant must have w'orn out, and the appellant was not 
under any obligation to replace it, therefore that which he 
had in fact brought in to replace it belonged to him and not 
to the estate. 

Held that, so far as there was stock and plant belonging 
to the villages which the Court below’ had adjudicated to the 
appellant, he was entitled to take the same ; but that with 
regard to the other property w’hich formed part of the estate 
which was adjudicated to the respondents the appellant was 
in the position of an ordinary tenant for life who enjoyed 
furniture and plant which wore out from time to time, and 
which he replaced, and that that which was found attached 
to the property which the respondents received must follow 
the title to that property (128). {Lord Hobhousef) LACH- 

man Singh v. Mussumat Puna. 

(1889) 16 I. A. 126= 16 C. 753 (767) = 6 Sar. 370. 

Proof of —Ontts— Quantum * — Husband's brother's 

wife — Gift set up by. 

The plaintiff was the widow of the last surviving male 
member of a joint Hindu family and was as such entitled to 
the entire joint family property. The defendant was the 
widow of a predeceased brother of the plaintiff's husband. 
She claimed to be entitled to a moiety of the family pio- 
perty, and she based her claim upon an alleged gift thereof 
by the plaintiff, 
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Held that in order to succeed upon such a case the defend' 
ant must shew that the plaintiff, knowing her rights and 
knowing that she was making a free gift to her sister-in-law 
did so make it (l56). {Lord Hvbhouse.) DeO KUAR v, 

Man Kuar. (1894) 21 1. A. 148= 17 A. 1 (12) = 

6 Sar. 489 = 4 M. L. J. 272. 

Widow — Gift to. 

Estate taken under — Absolute estate or only widends 
interest. 

The question in the case was whether, under a certain 
document called a waseeutnamah executed by a Hindu in 
favour of his wife, her estate was enlarged from the ordinary 
estate of a Hindu widow to an absolute estate. The High 
Court held that it conveyed only a widow’s interest thereby. 

Their Lordships affirmed the decision of the High Court 
(111-2). {Sir Robert P. Collier j) RaJ RAHADUR SINGH 
V. ACHUMBIT Lal. (1879) 6 I A. 110=6 C. L. E. 12= 

4 Sar. 16= Bald. 203 = 3 Suth. 698. 

Ltfe-ttUerest tn property without power of alienation 
and authority to adopt— Deed giving. 

An anumatipatra executed by a Hindu in favour of his 
wife ran as follows : — “ You are my wife. You have no 
children born. I am now very ill in lx)dy. I have no hope 
of life. On my death there will be no one to perform the 
ancestral deb-kisti (worship of the gods), etc., and offer the 
jolpinda (funeral cake and libations of water) of niy ances- 
tors. For the observance of all these rites, and of the jol- 
pinda to the ancestors, as well as the preservation of the 
Zemindarys, lakhiraj, dewutter, etc.. I, in my sound mind, 
give you permission on my death to keep possession of my 
Zemindarys, dewutter, etc., recording your own name in the 
Collectorate Sherishta, to remain in enjoyment of the profits, 
and to defray the expenses of the deb-kisti during your life- 
time, and to adopt one or two sons born in the family of true 
Brahmans. On your death, that adopted son will succeed to 
all properties ; and on the said adopted son attaining his 
majority, you will, if you should desire it, get his name re- 
corded in the Zemindary tahoot, and surrender the entire 
management to him. Now I am a debtor to mahajans 
(creditors). Some mehals of the Zemindary are in mortgage 
on account of those debts. If there should be ho other 
means of liquidating the debts, you will either sell a small 
portion of the Zemindary or make conditional sale of it, as 
appears necessary, and liquidate the debts.” 

Held, on the construction of the anumatipatra, that the 
widow took a life-interest in the properties, and that power 
was given to her by it to adopt a son, but that the deed gave 
her no authority to alienate the estate (56). {Sir Montague 
R. SmUkj) KONWUR DOORGANATH ROY 7). RaM CHUN- 
DER Sen. (1876) 4 I. a. 62 = 2 0 341(344-6)= 

3 Sar. 681=3 Suth. 376. 

Management of estate— Trust for— Creation of— 

Absolute estate to wid<no to be dwested on minor son 
coming of age— Conferring of— Test. 

A Hindu, who was suffering from corporeal illness, and 
who had a purpose of going to reside at Benares, executed in 
favour of his two wives a Hibbanamah, the material parts 
of which were as follows :--You, two individuals, being my 
wives ; my sons born of you, both are minors ; therefore, all 
my properties I give to you both by executing a deed of gift. 
They shall remain in my possession all my lifetime. After 
my death you, entering into possession of all the properties 
shall uphold the worship of my Deities, etc. You shall per- 
form the ceremonies of shradh, etc., according to my means. 
According to this deed of gift, you shall enter your own 
names in the Coll^torate, to the e^icluslon of my own name 
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and enjoy passession by paying the Government revenue. 
But you shall have no authority to make a gift or alienate by 
sale. When my two sons arrive at majority you shall have 
their names entered in the Collectorate, and your own names 
expunged. God forbid that one of my two sons should die. 
but if one should accidentally die, then the son, who may sur- 
vive you, shall have all the properties entered in his name. 

that the deed provided only a species of trust for 
n*anagement, and that it did not interfere with the devolution 
of the estate according to the ordinary law of succession 
under the Hindu Law. Their Lonlships overruled the C('n* 
tention that the deed gave to the widows an absolute interest, 
subject to be divested in the event of their sons or either of 
their sons coming of age. 

The learned C'ounsel have laid some stress upon the direc- 
tion, “ you shall perform the ceremonies of shradh. etc., 
according to my means,” and have conteiuled that that im- 
plies a charge to the p)erson to perform the funeral ceienumies 
of the donor, and, therefore, must be takei\ to imply a change 
in the course of succession to his estate. Their I.ordsliips, 
however, are of opinion, that the words ” Shradh, et-:.'' are 
somewhat wide and ambiguous, and that if the Hil)ljanamah 
be taken, as they think it ought to be taken, to l)e an 
arrangement providing for the management of everytliing 
from the date of it, during the life of the donor hiniself. it 
may be taken to refer to, certainly to include, those family 
religious ceremonies which the donor himself would, from 
time to time, if he remained in his home, and in povses>ion 
of his strength and faculties, l)e bound to perform. 'I'hey. 
therefore, cannot give to those words tiie force which, it has 
been contended, ought to l)e given to them (222-3). 

Jatms Colviie.) RaJ I.UKHKK DAHKA v. 

('HUNDER ChOWDHRY. (1869) 13 M. I. A. 209 = 

12 W. R. (P. C.)47-3 B L. R. (P. C.) 57 = 

2 Suth. 276 = 2 Sar. 618. 

Widinijs esltde taken under — Xature of — Alienation 

by widcnv — Pcnoer of — Accumulation!: by her — (houership 
and devolution of. 

In a casein which, under a deed of gift executed by a 
Hindu in favour of his wife, the latter takes the estate only 
of a Hindu widow, one consequence, no doubt, would be 
that she would be unable to alienate the profits, (>r tliat at 
all events, whatever she purchased out of them, would be 
an increment to her husband’s estate, and her husband’s 
heirs would be entitled to recover possession of all such 
property, real and personal. But, on the other hand, she 
would have certain rights as a Hindu widow ; for example, 
she would have the right under certain circumstances, if the 
estate were insufficient to defray the funeral expenses or her 
maintenance, to alienate it altogether. She certainly 
would have the pow’er of selling her own estate ; and it 
W’ould further follow’ that the person who, under the deed, 
was to be entitled to the estate after her death, would not 
be possessed in any sense of a vested remainder, but merely 
of a contingent one. It w’ould also follow that she would 
completely represent the estate, and under certain circum- 
stances the Sututeof Limitations might run against the 
heirs to the estate, whoever they might be (260-1). i^Sir 
Robert P. Collier,') MUSSUMAT BHAGBU'TI'I Daee v. 
CHOWDRV BHOLANATH THAKOOR. 

(1876) 2 I. A. 266 = 1 C. 104 = 24 W. R. 168 = 

3 Suth. 186 = 3 Sar. 628. 

Wife — Gift to. 

Absolute estate conveyed under. See HINDU I. AW 

—Gift — Wife— Gift to — Nature of— Gift pure 
AND SIMPLE. (1928) 66 I. A. 197 = 7 Pat. 600, 
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Estate comeyed — fifeestate^^PVidends estate — Ufe^ 

estate with vested remainder to adopted son. 

A Hindu died leaving him surviving a widow, a daughter 
and an adopted son. Shortly before his death he executed 
a deed wdiich, after reciting that he was proprietor of one- 
third share of the whole 16 annas of certain niouzas, and 
after giving an estate of inheritance to his daughter in a 
one-third share out of the whole 16 annas of mouza Mun- 
kowli usli with dakhili, Ks. I,l00 in ca.sh, and Bhichuck slave 
with his children, proceeded as follows : ” the remaining 
‘milkiut’ anti hninhai’ estates, together with the amount of 
ready money, articles, slaves, and all household furniture I 
have placed in the possession of C, my wife, to Ixj enjoyed 
during her lifetime, in order that she may hold jx>s.session of 
all the properties and milkiut pos.sessed by me, the declar- 
ant, during her lifetime, aiul by tlie payment of the (jovern- 
nient revenue, appropriate the profits tlerived therefrom, 
but that she shoultl not by any means lran>fer the milkiut 
estates and tlie >laves ; that after the death of my aforesaid 
wife the milkiut and hou.seludd furniture shall devolve on 
G, my knrta (adopted son), and that no objection thereto 
raised by anyone shall be ever held valid”. 

On the same day a document of a very similar character 
and veiy similar in terms was also executed by (7, the 
adopted son. 

1/cld, on a construction of the instrument, together with 
the surrounding circumstances, that the document was in the 
nature of a family settlement, giving to the widow an estate 
for life, with a power to appropriate the profits, and to G 
fthe adopted son) a vested remainder on her death (260), 
{Sir Robert P. Collier.) Ml'SSUMAT BHAGBUTTI DaEE 
r . ('HOWDKV HHGLANA'I H THAKOOR. 

('1875) 2 I. A. 256 1 C. 104 24 W. R. 168 = 

3 Suth. 186 3 Sar. 528. 

Estate eom-eyed — .Malik — Piffect of — .4lien,ttion — 

l\aoer of e.xpressly limited — F.ffect — I'reamble — Suhstan' 
tir e disposition — Test. 

A deed of gift executed by a Hindu in favour of his wife 
began as follows : — ” .... I. the executant, have made in 
favour of my wife M, a gift of the whole and entire shares 
In the Mouzas r)wned and possessed by me, together with 
boundary limits, all adventitious and inherent right in lands 
and foundations, water-courses, reservoirs, ahars, pokhars, 
fi.sheries, forest rights, toddy and date palms, orchards of 
mango and jack-fruit trees, l)aml)oo clumps, sair, salt sair, 
occupied and non -occupied houses, atid all rights appertain- 
ing theri to with the follenoing conditions : — ” The whole 
balance of the document consisted in the insertion of the 
conditions under which the deed of gift was accomplished. 

Heff that the clause set out above could not be chaiac- 
terised as a preamble in the deed, that the actual gift to the 
donee of the malik was in truth in that disposition, which 
was the substantive disposition, that, in construing the deed, 
it must be looked at as a whole, that the words in the clause 
set out above — “and all rights appertaining thereto with the 
following conditions” fundamentally affected the construc- 
tion of the deed as a whole, and that, so construed, the 
deed as a whole, left no room for doubt that it did not confer 
the maliki rights without conditions, nor did it confer on 
the donee those rights of property and alienation which a 
bare disposition in favour of a person denominated as malik 
would have involved. (Lord Shawl) ASHRAFI SiNGH v. 

BiDVA Prasad Narayan Singh. 

(1924) 20 L. W. 426 = 26 Bom. L. R. 776 = 

A. I. R. 1924 P. C. 191 (1924) M. W.N. 819 = 

35 M. L. T. 136 = 80 I. C. 826 - 6 Pat. L. T. 77 = 

47 M. Ii. J. 686. 


(Sir 
(iOKOOL 
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Gift— (Cr>iid.) 

Wife— Gift to— (O;////.) 

Estate conveyed— Malik— Effect of, (Mr. Ameer 

Ait.) hitendra Singh v. Rameshwar Singh Baha- 
dur. (1928) 551. A. 227 = 

3 Luck. 114 = 6 0. W. N.502 = 9L.W.N 4^- 
32 0. W.N. 790 = 26 A. L. J. 681-480. L. J. 23 = 
28 L. W. 26 -109 I. C. 417-30 Bom. L. E. 1373 = 
(1928) M. W.N. 863 = A. 1. E. 1928 P. 0. 162 = 

65 M. L. J. 646. 

Estate conveyed — Property given to woman by her 
husband — Estate which under Hindu Law woman has 
in — Absolute estate to wife and her successors subject only 
to defeasance in certain cvenj— ^Test-Deed-’ Construction. 

On 4th September, 1875, Raja /, a Hindu governed by 
the Mitakshara school, executed a deed of gift of his self- 
acquired property, the material terms of which are set out in 
the judgment of their Lordships. At the date of the deed, 
the Raja had a son by his senior wife, Balwant Singh, aged 
34, who was then in prison undergoing a sentence of impri- 
sonment for culpable homicide, and a daughter, M, aged 7, 
by his junior wife, Rani Kishori. It appeared clearly from 
the recitals in the deed that the Raja’s intention was to disin- 
herit his unworthy son, Balwant Singh, as regards his self- 
acquired property. It appeared equally clear from the body 
of the deed that his intention was that, if Balwant Singh 
had a son, that son on attaining majority should have the 
estate. The plaintiff was the son of Balwant Singh, but 
the provisions of the deed in his favour could not take 
effect by reason of the rule of law that a gift in favour of 
an unborn person is void and inoperative. The plaintiff 
had, therefore, to show that, on the true construction of the 
deed, there was an intestacy when he attained niajority by 
reason of the failure of the gift over in his favour and that 
he became entitled to come in as heir of the settlor. 

After reciting that the settlor had been compelled to 
exclude Balwant Singh from the right of representing him 
and from inheritance, and that for the purpose of maintain- 
ing the name and protecting the property, it was necessary 
that there should be some representative Oiterally some one 
to stand in his place), and that there was none but Rani 
Kishori, the deed went on. “I have therefore made a gift in 
favour of Rani Kishori of all my movable and immovable 
properties . . . and appoint her my successor and representa- 
tive subject to the following conditions.” Under Condition 1 
the villages were to be “ owned by the Rani Sahib just as 
I owned,” and complete possession was to be given her. 
Similarly as to the 10 per cent, on the revenue of seven 
villages, Condition 2 provided that, after the settlor’s 
death, the Rani Saheb would be entitled to get it 
and none would be able to offer obstruction.” 

Condition 6 provided that if a son was born to Balwant 
within the next 16 years — in other words, before he attain- 
ed the age of 50 — such son was to take the property on his 
attaining majority, and the Rani was bound to retain 
“the proprietary possession” until he did attain majority. 
If, however, no son was born to Balwant before he attained 
the age of 50, she was not to be bound to retain the proprie- 
tary possession herself, but was expressly empowered to give 
or bequeath it to her daughter or her daughter’s son, “ to 
appoint owner and representative and heir ” her daughter, 
or her daughter's son if she had one. and failing them to 
make an adoption, and in regard to all these cases she was 
empowered “ to impose any condition oi conditions which 
she thinks necessary in regard to manner of succession and 
possession of property.” 

Condition 7 then dealt with the birth of a son to Bal- 
want after he had attained the age of 50, when the widow 
might have transferred the estate to her daughter and her 
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daughter’s son or to an adopted son under Condition 6, 
and provided that she or her transferee should retain the 
property until Balwant’s son attained his majority and 
hand it over then. Further, it provided that, on succeeding 
to the property, Balwant's son should be bound to pay 
Rs. 100 a month to the person from whom he obtained it. 

Condition 8 provided for what was to happen in case 
of the Rani dying before Balwant attained the age of 50 in 
case a had been born to him but had not attained major- 
ity, or in case no son had been born to him. In either event 
the Rani s power of disposition under Condition 6 would 
not have come into operation, and, accordingly^ the settlor 
himself piovided that in those events tlie property was to 
“devolve on M or son if alive” who should remain in 
pos^ssion until a son was born to Balwant and attain 
majority, in which case he would take, and the person on 

whom the property had devolved would be entitled to 
receive Rs. 100 a month. 

Condition 9, whilst making some provision for Balwant, 
recited that he personally had l>een excluded from the suc- 
cession and had no power or authority to interfere w'ith 
the property, possession and future powers of the Rani. 

He/d, that the provisions of the deed clearly showed that 
the settlor’s intention was that the property should pass to 
the Rani and her successors under the deed to the exclusion 
of the settlor’s heir.s, unless a son was born to Balwant and 
attained majority, and that in that event Balwant’s son was 
to come in and take the estate under the deed, and not as 
the settlor’s heir on the suggested intestacy arising from 
I the failure of the gift over to him, following the determi- 
nation of the estate limited to the Rani and her successors 
until Balwant’s son should attain majority. 

Two intentions appear clearly in the deed, one to exclude 
Balwant altogether from inheritance, the other to bring in 
his son on his attaining majority. Both intentions are effec- 
tuated under the deed by holding that the Rani and her sue- 
cessors took an estate subject to defeasance on the happening 
of a certain event, the attainment of majority by a son of 
Balwant. On the other hand, the construction contended for 
on behalf of the plaintiff would defeat the settlor’s inten- 
tion by letting in Balwant as the settlor’s heir if he was 
alive, as he very well might have been, when the plaintiff 
attained majority. For these reasons their Lordships are 
of opinion that the provisions in the unborn son’s favour 
amount to a condition subsequent, and that the failure 
thereof does not affect the prior disposition. 

Their Lordships are therefore unable to agree with the 
learned Judges of the High Court “ that the Rani was left 
as a custodian of the property until its final devolution to 
a full owner. ” The Rani and her successors were put in, 
not merely as custodians until the attainment of majority 
of Balwant’s son, an event which might never happen, but 
also to effect the disherison of Balwant himself by leaving 
the property away from the settlor’s natural heirs. The 
terms of the deed clearly show that they were given an 
estate which was not limited but al^olute, in point oi 
duration, and subject only to defeasance in case of Balwant 
having a son who attained majority or the Rani dying 
before the settlor. (Sir John Wallis.) NarSINGH RAO 

V . Mahalakshmi Bai. (1928) 66 I. A. 180 = 

60 A. 376 = 109 I. C. 703 = 48 0. L. J. 106 = 

32 C, W. N. 1066 = 28 L W. 171 = 26 A. L. J, 897 = 

30 Bom. L. E. 1331 = 6 O. W. N. 961 = 

A. I. E. 1928 P. C, 166 = 66 M. L. J. 42. 

Gift pure and simple — Gift for consideration — - 


Estate conveyed under — Distinction — Mithila law. 
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Under the Mithila Uaw a simple and pure gift by the 
husband to the wife does not convey to her absolute owner- 
ship. She takes it only for her life without any right of 
alienation unless power of alienation is expressly conferred 
on her. The limitation imposed by the Mithila Law, which 
declares that gifts by husbands will only convey a life- 
interest to the wife, applies exclusively to pure and simple 
gifts, and not to a gift for consideration. (/I/r. Ameer 

Alt.) Hitendra Singh v. Rameshwak Singh Baha- 
BOOR. C1928) 55 I. A. 197 = 7 Pat. 500 = 

9 P.L. T. 295 = 32 C. W. N. 762 = 26 A. L. J. 652 = 
48 C. L. J. 83 = 28 L. W. 12 = 109 I. C. 858 = 
A. I. R. 1929 P. C. 112 = 55 M. L. J. 615. 


^tft pure and simple or gift for consideration — 
Gift for Consideration-Estate conveyed under — Absolute 

estate. 

A gift deed executed by a Hindu subject to the Mithila 
law in favour of his wife began with describing the hus- 
band as the absolute proprietor of seven annas eight gundas 
of the property. It then recited that there was a decree 
against the husband for Ks. 41,000 odd, that it was under 
execution, and that the husband was unable to procure 
money for the payment of the decretal amount. The 
document then proceeded as follows ; — 

“ As a sale (of the property) will entail loss of the said 
two milkiat properties on sale, belonging to me, the execut- 
ant, I, of my own free will and accord, have out of the 
said two mouzahs on sale made a gift for consideration 
(hiba-bil-ewaz) of 7 annas gundas share, etc., together 
with fruit-bearing and non-fruit-bearing trees, ahars, 
pokhars, reservoirs, tanks, tenants, all Zamindari rights! 
which I have in my possession up to this time, without 
participation of any one, to my wife Mussumat Aruragin 
Bahuasin on receiving from her Ks. 4l,532 ()-8 K, 16 m 16 
in cash and having paid therewith the decretal amount due 
to the said decree-holder got the properties released from 
sale and put the said Mussumat in possession of the gift 
properties. The said Mussumat should have and hold 
possession of the gift properties and enjoy the produce there- 
of generation after generation, and I, the executant and 
my heirs and representatives neither have nor shall have 
any demand or dispute with respect to the gift properties or 
the consideration thereof, as against the said Mussumat, 
her heirs and representatives. Should I, the executant, my 
heirs and representatives make any claim or put forward 
any demand in respect of the gift properties or the conside- 
ration thereof the same shall be deemed null and void. ” 

Held, affirming the courts below, that the transfer was 
not a gift pure and simple but was a gift for consideration, 
and that the Wife took the property in full right of owner- 
ship. {Mr. Ameer Alt.) IIlTENDRA SlNGH t/. KaMESH- 
WAR SINGH BahadOOR. (1928) 55 I. A. 197 = 

7 Pat. 600 = 9 P. L. T. 295 = 32 C. W. N. 762 = 
^ 26 A. L. J. 662 = 48 0. L. J. 83 = 28 L. W. 12 = 

109 I. 0. 868 = A. I. R. 1929 P.C. 112 =55 M. L. J. 615. 


I nimaveable property — Gift of^^Property 


strtd/tan of wife— Alienation of property— Wife's p-noer i 
—IJei’oiutton of property after her death— Mode of. 

According to the Mitakshara school of Hindu law, whe 

a usband makes a gift of immcveable property to h 
wife, such property is taken by her as stridhan and 
descendible to her heirs and not his, and would devolvefir 

I'hPm It. L daughlei’s daughter and failin 

«. I 1 <Jaughter's son ; but over such property sh 

ou ave no right of alienation unless the gift was coi 
^ With an express power of alienation, or, as held i 
Kama<^handra Kao v. Kamachandra Kao [(1922) I. L. 1 
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45 M. 320 (328)] unless there are words of sufficient 
amplitude to confer it upon her. (Sir John Wallis.) 

Narsingh Kao v. Mahalak.shmi Bai. 

( 1928) 66 I. A. 180 = 60 A. 376 = 109 I. C. 703 = 
48 C. L. J. 106 = 32 C. W. N. 1066 = 28 L. W. 171 = 
26 A. L. J. 897 = 30 Bom. L.R. 1331 = 6 0. W. N. 951 = 

A. I R. 1928 P. C. 166 = 65 M. D. J. 42. 

Lawful wife — Person described as a- — Gift to — /«• 

validity of marriage — Effect on gift of. 

The distinction between what is description only and 
I what is the reason or motive of a gift or bequest may often 
be very fine, but it is a distinction which must be drawn 
from a consideration of the language and the surrounding 
circumstances. If a man makes a bequest to his ‘‘wife 
A.B.,” believing the person named to be his lawful wife, 
and he has not been imposed upon by her, and falsely led 
to believe that he could lawfully marry her, and it after- 
wards appears that the marriage was not lawful, it may be 
that the legality of the marriage is not essential to the 
validity of the gift. Whether the marriage was lawful or not 
may be considered to make no difference in the intention 
of the testator (89). (Sir Richard Couch.) FaNINDRA 

Deb Kaikat v. Rajeswar Dass. 

(1885) 121. A. 72 = 11 C. 463 (484) = 4 Sar. 610. 

Maintenance— Absolute gift by way of— Zemindar's 

power to make— Hindu Law —Custom forbidding such 
gra uts — V a I idi ty of. 

There is no rule of Hindu law forbidding Zemindars to 
make absolute gifts to their wives by way of maintenance if 
they are so minded. There might be a rigid local or tribal 
rule forbidding such grants. (Lord Hobhouse.) Sri BraJA 

Kisora Devu Garu Ski Kunuana Devi Paita 
Mahadevi Garu. (1899) 26 IA. 66 = 

22 M. 431 (434)= 1 Bom. L R. 287- 3 C.W.N. 378 = 

7 Sar 628 = 9 M.L.J. 157. 

Maintenance Gift by way of — Estate conveyed 

under -'Question as to — Issue in case of, as to existence and 

validity of custom by which such a gift would be for life 

only— Propriety— Husband's power to make absolute sri ft 
admitted. 

The question was whether a gift of villages made by an 
Uriya zemindar to his wife by way of maintenance was ab- 
solute or for her life only. The power of the zemindar to 
make a complete alienation was not questioned. The terms 
of the grant, if any, were unknown. 

The District Judge held that the presumption in cases 
where an Uriya zemindar gave a village to his wife was 
that it was a life-interest only that was given, and that that 
presumption had not been rebutted. On appeal, the High 
Court remitted an issue “whether there is a local custom 
for zemindars to give villages to their wives for life only, 
and if such custom is valid.” 

Held that the inquiry directed by the issue remitted was 
unmeaning and misleading (68-9). (Lord Hobhouse.) SRI 
Bkaja Kisora Devu Garu v. Sri Kundana Devi 
Paita Mahadevi Garu. (1899) 26 I A. 66 = 

22 M. 431 (434)= 1 Bom. L.k 287 = 

3 C.W.N. 378 = 7 Sar. 528 = 9 M.L.J. 167. 

Maintenauce — Gift by tuay of— Estate conveyed 

under— Terms of grant, if any, not kni/ivn —Enjoyment of 
property by wife for many years alone ktunvn — Effect. 

Thequestiim was whether a gift of villages by a zemindar 
to his wife by way of maintenance was absolute or for her 
life only. The terms of the grant, if any, were unknown 
and all that appeared was that the wife enjoyed the revenue 
for twenty-six years. It was not disputed that the husbanrl 
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HINDU LAW— 

Gift — 

Wl KE— Gl I- T ro— (CV;/A/.) 

could, if he had been so minded, have conveyed the \ii- 
lages absolutely. 

that there was no general law to determine under 
such circumstances the amount of benefit which the husband 
had conferred on his wife. {Lon/ Hobhonsc.) Sri BraJA 

KisoRA Devi Garu v. Sri Kundana Devi Patta 
Mahadevi Garu. (1899) 26 LA. 66- 

22 M. 431 (435) = 1 Bom. L R. 287 
3 C.W.N. 378 = 7 Sar. 528 = 9 M.L.J. 157. 

■ AJuifiicfioiice Gi ft by ivay of — Li fc-cstate only con- 
veyed linden — Custom as to — Proof of— Quantum. 

On an issue “whether there is a local custom for zemin 
darsto give villages to their wives for life only,” three 
witnesses were examined, who said it was the custom in 
Chinna Kimedi and in other specified zemindaries to give 
villages to zemindarnis for life, to be resumed at their 
deaths. 

Held that the evidence was inadequate to prove a cus- 
tom. {Lotd Hobhousef) SRI BraJA KISORA DeVI 
Garu v. Sri Kundana Devi Paita Mahadevi Garu. 

(1899) 26 I. A. 66 (69) -22 M. 431 (434) = 
1 Bom. L. R. 287 = 7 Sar. 528 = 3 C.W.N. 378 = 

9 M.L.J. 157. 

Maintenance — Gift by loay of— Life estate only con- 

veyed under’^ Evidence. 

Held, reversing the High Court, and restoring the Dis- 
trict Judge, that a gift of villages by an Uriya zemindar 
to his wife by way of maintenance was not absolute but 
enured for her life only. {Lord Hob/iouse.) Ski Braja 

Kisora Devi Garu v. Sri Kundana Devi Pati*a 
Mahadevi Garu. (1899) 26 I.A. 66 = 

22 M. 431 = 1 Bom. L. R. 287 = 3 C.W.N. 378 = 

7 Sar. 528 = 9 M.L.J. 157. 

Money— Gift by husband of — Immovable oroperty 

purchased by wife with — Nature of— Alienation of^^Wife’s 
power of. Eee HINDU LAW— HUSBAND AND WIFE 

Wife— Immovable propektv purchased by, etc 

(1873) 19 W'.R. 292 . 
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Muveable property— Gift by husband of^P/ature of 

— Alienation of —Wife's po7uer of. 

Moveable property given by a Hindu to his wife is her 
stridban of which she is at liberty to make any disposition 
at pleasure (814). {Sir Barnes Peacock.) LUCHMUN 

Chunder Gur Gossain 7'. Kali Churn Singh. 

(1873) 2 Suth. 809=19 W.R. 292=4 Sar. 802. 


— Nature of — Gift pure and simple— Trans fer for 

consideration — Estate conveyed — Construction of deed of 

transfer. 

Held, on the construction of a hiba-bil ewaz executed by 
a Mithila Brahmin governed by the Mithila Law in favour 
of his wife, that it was not a gift pure and simple, but was 
a transfer for consideration and for substantial considera- 
tion, and that by it all the rights of ownership were actually 
conveyed to the wife. {Mr. Ameer Ali.) Hitendra 
Singh v. Kameshwar Singh Bahadur. 

(1928) 66 LA. 197 = 7 Pat. 600 = 
26A.L.J. 662 = 48 C L. J. 83 = 28 L.W 12 = 
32 C.W.N. 762 = 9 Pat. L T. 295 = 109 I.C. 868 = 

A. I. R. 1928 P.C. 112 = 56 M.L.J. 615 

Seeond marriage of husband — Property gi-oen to 

first wife on occasion of — Nature of — Stridhan if. 

It is not unusual for a husband, upon his being about to 

marry a second wife, to make a present to his first wife 
and, if he does so, the property so presented becomes her 


HINDU IiAW — {Contd.) 

Gift — {Contd f) 

Wife— Gift {Contd,) 

stridhanam (33). {Sir Barnes Peacock.) MUSSAMMAT 

Thakro z\ Ganga Pershad. (1887) 16 I.A. 29 = 

10 A. 197 (203-4) =6 Sar. 133. 

Will— Dispositions by— Powers of. 

Analogy between. See HINDU LAW— WILL- GIFT. 

Will or. 

See Hindu Law— Will— Gift or. 

Woman— Gift to. 

"Saniau S rent Kramane'*— Gift to sister and her 

— Estate conveyed. 

A grant of villages by a Hindu to his sister for her sup- 
port provided ; “Being in possession of the lands and 
paying rent according to the takut jumma, do you and the 
generations (Santan Sreni) born of your womb successively 
(Krame) enjoy the same. No other heir of yours shall 
have right or interest.” 

Held, on a construction of the grant, that the sister took 
an absolute estate defeasible in the event of a failure of 
issue living at the time of her death, in which event the 
estate was to revert to the donor and his heirs, and that 
he had, therefore, an estate which she could dispose of by 

will (148). 

The words of the grant with the exception of the last 
line “ No other heir of yours shall have right or interest ” 
appear to import an absolute estate, such as would have 
been given had the words been “your children and grand- 
children.” And no inference so far arises that the donor 
had an English estate tail in contemplation. The only 
difficulty is caused by the words which follow, “No other 
heir of yours shall have right or interest.” These negative 
words may be read as referring to the time of the death of 
the sister, and their effect is to make the absolute estate 
liefore given defeasible in the event of failure of issue living 
at the time of her death, in which event the estate was to 
revert to the donor and his heirs (147-8). {Sir Robert 
Collier.) BHOOBUN MOHINI DEBYA v. HURRISH CHUN- 

DER Chowdhry. (1878) 5 la. 138 = 4 C. 23(28) = 

2 C.L.R. 339 = 3 Sar. 816= 3 Suth. 637. 

- Sister Support of — Gift of immozuible property for 
—Estate conveyed. 

If the words of the suiinud (by which immoveable pro 
perty was grantefi by a i)erson to his sister), “ you are my 
sister, I accordingly grant to you a talook for your support,” 
had stcKJcl alone, it might have I>een open to question whether 
an absolute grant, or a grant for life only was intended 
(147), {Sir Robert Collier.) BHOOBUN MOHINI DeBYA 

v. Hurrish Chunder Chowdhry. 

(1878) 6 LA. 158 = 4 C. 23(27-8) = 

2 C.L.R. 339 = 3 Sar. 816= 3 Suth. 637. 

Words — Putra Poutradi Krame — Effect of. See 

Words-Meaning of— Putra Poutradi Krame. 

(1881) 8 L A. 46 (62)= 7 C. 304 (316). 

Words in deed of, 

Meaning of. WORDS— MEANING OF. 

Grant. 

AVt'(i)GRANT, (2) Hindu Law— Gift, and (3) 

Hindu Law— Maintenance— Grant for. 

Husband and Wife. 

Ante nuptial agreement. 

See Ante-nuptial Agreement. 

ante nuptial Settlement. 

See Deed — construction of — ANTENV rHAlf 

Seitlement. 
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HIND.tr LAW— 

Husband and wife— 

Husband. 


HINDU LAW-CC’t;;//./.) 
Husband and wife— (6Wa/.) 
Wife — {Contd.) 


-'Alienation by childless— IVifds consent to — Neces- 
sity, 

By the Hindu Law, a zemindar having no issue can, 
without his wife’s consent, alienate, by deed or will, a por- 
tion of his estate, which, in default of lenial male issue and 
intestacy, would vest in his wife. {Mr. Baron Parke.) 

Mulraz Lachmia V. Chalekany Vencata. 

r 1838) 2 M.I A. 64 = 1 Sar. 154. 

ONENESS OF. 

Survival of one-half of husband in wife. 

The doctrine of Hindu law is that the husband and wife 
are one, and that as long as the wife survives, one-half of 
the husband survives (3l2), {Lord Kingsdo7on.) MUSAM- 
MAT BHOOBUN MOYEE DEBIA V. RaM KISHORE 
ACHARJ CHOWDHRY. (1865) 10 M. I. A. 279 = 

3 W. B. (P. C.) 15 = 1 Suth. 674 = 2 Sar. 111. 

SAPINDAS to EACH OTHER. 

According to the Mitakshara definition of Sapinda 
husband and wife are sapindas to each other. {Lord 
Davey.) Bai KESSERBAI v. HUNSKAJ MOKARJI. 

(1906) 331. A. 176(188) = 30 B. 431(443) = 
10 C. W. N. 802 = 4 C. L. J. 9 = 8 Bom. L. B. 446- 
3 A. L, J. 484 = 1 M. L. T. 211 = 16 M. L J. 446. 

Wife. 

Bank deposit by husband of his money in name of, or 

in joint names of himself and his wife — Benami or not. 

Where a Hindu opened a deposit account for a sum 
belonging to him with a Bank in the names of himself and 
his wife “payable to either or survivor,” and a question 
arose after his death as to the ownership of the amount, 
held^ that There was no presumption, in the deposit note, of 
an intended advancement in favour of the wife (the survi- 
vor) and that the sum and interest were the property 
of the husband, and remained at his disposal at the date of 
his death. {Lora Parmoor.) GuRAN DiTTA v. KaM 
Dhta. (1928) 56 I. A. 236 = 65 C. 944 = 

32 C. W. N. 817 = 29 Punj.L. B. 429 = 28 L. W, 66 = 
1091. C. 723(2) = 48 C. L. J. 119 = 5 O. W. N. 668 = 

' I. L. T. 40 Lah. 144 = 30 Bom.'L. B. 1384 = 

- "28 A L. J. 1216 =(1928)M. W. N. 917 = 
A. I. B. 1928P. C. 172 = 65 M. L. J. 651. 

liequest to. Set under HINDU LAW — WILL. 

Family of. Sec HINDU Law — Marriage- 

Effect- WIFE. (1876; 3 I. A. 154 (191) = 

IM. 69 (81). 

-First wife — Precedence and privileges of — Inappli- 
cability ofy to others— Subsequent wives of same class and 
caste— Fqual footing of. 

There are, undoubtedly, authorities which show that the 
first wife occupies a position of honour and precedence 
above all others ; but no just analogy can be established 
between the status of the first wife and that of any subse- 
quent wife. Hsr title to special rank and privileges rests 
upon grounds peculiar to the first wife, and which can have 
no application to others. The reasons upon which she 
alone of all the wives is entitled to peculiar honour and 
privileges rather point to the conclusion that the wives 
subsequently married, if of the same caste and class, are on 
an equal footing (9). {Sir Montague F. Smith.) KaMA- 
LAKSHMI AMMAL V. Sivanantha Berumal Sethu- 
Raver. (1872) Sup. I. A. 1 = 14 M. I. A. 570 = 

17 W. E. 653 = 12 B. L. B. 896 - 2 Suth. 603 = 

3 Sar. 108. 

"" Lirst wife — Precedence and privileges of — Inappli- 
cability of ^ to succession of sons to their father. 


The reasons on which the precedence and privileges of 
the first wife over her co-wives are founded are scarcely 
IJertinent to the succession of .sons to their father, which is 
governed by other considerations (7). {Sir Montague 
E. Smith.) PEDDA KAMAPRA NaYANIVAKU z/. BaNGARU 

Seshamma Nayanivaku. (1880) 8 I A 1 = 

2M 286(293)=8 C.L.B. 316 = 4 Sar. *203. 

—Third wife married after death of 

prroious wives if in position of a. 

Quaere, whether a third wife, who was not married after 
the deaths of the two former wives, stands in the position 
of a first-married wife (7). {Sir Montaque E. Smith.) 
PEDDA RAMAPPA NAYANIVARU t-.BaNGARU SeSHAMMA 

Nayanivaku. (1880) 8 1. A. 1 = 2 M. 286 (293) = 

8 C.L. B. 315 = 4 Sar 203. 

— Iirst wife — Transfer by husband to, on occasion of 

his second marriage — Benami transaction or srift — Object 
of transfer to prevent issue of second wife from claiming 

shares in property. 

In a case in which it was found that a Hindu, when about 
to marry a second wife, stated to his first wife that he would 
appropriate that part of the property which he had 
purchased in his own name as a present to her in considera- 
tion of his being about to marry the second wife and nearly 
Id years afterwards caused the property to be changed from 
lus own name into that of his first wife, their Lordships 
affirmed the finding of the trial Court that mutation of 
names was not for the purpose of putting the property into 
the name of the first wife benami for the husband, but for 
her own benefit, and that it was therefore her stridhan 
I (3d). 

Ihe husband, when he made the transfer into the name 
of his first wife, did not appear to have had any creditors or 
; any particular reason for putting the property into her name 
instead of allowing it to remain in his own name, unless it 
w-as for the purpose of giving her a benefit (35). Further 
the circumstance, appearing in the evidence, that the object 
of the husband in putting the properly into the name of the 

first wife was that the i^ue of the second wife should have 

no share in it, is inconsistent with the view that the trans- 
fer was merely benami (35). {Sir Barnes Peacock.) 
Musammat Thakko V. Gang.-^ Pekshad. 

(1887) 16 1. A. 29 = 10 A. 197=6 Sar. 133. 

Gift to. See HINDU Law — GIFT — WIFE — GIFT 

TO. 

Gotra of. See HINDU LAW — HUSBAND AND 

WIFE— Wife— Sapinda ok husband’s family. 

(1880) 7 I. A. 212 (231-3) = 6 B. 110 (118). 

Immovable property gifted by husband — Stridhan of 

wife — Alienation of — Power of — Devolution of property 
after wife’s death — Mode of. See HINDU Law — GiFT — 

Wife — Gift to — Immoveable property — Gift of. 

(1928) 66 I. A. 180 = 60 A. 376, 

Immovable property purchased by, with money given 

by husband — Nature of— Alienation of — Wife’s pow'er of 
immovable property purchased by a woman with money 
given to her by her husband would be equally her stridhan 
and would be disposable by her according to her pleasure 
(814). {Sir Barnes Peacock.) LUCHMAN CHUNDER GUR 
Gossain 7c Kali Churn Singh. (1873) 2 Suth. 809 = 

19 W. B. 292 = 4 Sar. 802. 

Lawful wife — Gift to a person described as a 

Invalidity of marriage — Effect. See HINDU LAW— GiFT 

—Wife-Gift to — Lawful wife. 

(1886) 12 1. A. 72 (89) = 11 C. 463 (484). 
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HINDU LAW— 

Husband and wife — {Co/iid.) 

Wife— (C twA/.) 

AfaijitenaiKt — Arrears of^Claim against husband 

for — Right to — Residence apart for long time itithcut 
justification — Effects 

Suit by Hindu wife against her husband to recover 
twelve years’ arrears of maintenance. Admittedly, the 
plaintiff had left her husband’s house 23 years before suit 
and had not lived with her husl^and or in his house as his 
wife for 23 years before his death. The main question in 
the case was whether she was justified in so leaving her 
husband’s house, and in continuing to remain away for all 
the intervening years that had elapsed prior to suit. 

Ileld^ on the evidence reversing the High Court and 
restoring tlie Sub-Judge, that the plaintiff had voluntarily 
lived away from her husband without justification, and that 
there having been no real attempt on her part to enforce a 
claim for maintenance or to procure a return to her 
husband’s house during the long series of years which had 
elapsed prior to suit, she, was not entitled to the arrears 
claimed. {Lord Carsonf) BOMMADEVARA NaGANNA 

Navuuu Bahadur Bommadevara Kajya Lakshmi- 
DEVI Amma. (1928) 28 L. W. 105=^110 I. C. 30== 

48C.L. J. 171= A. I. R. 1928 P. C. 187 = 

66 M. L. J. 242. 

Alaintenanc- — Ri ght to — Eorfcititre of — Husband's 

house — Non-residence in — Effect. 

A wife cannot leave her husband’s house when she 
chooses, and require him to provide maintenance for her 
elsewhere (210). {Sir Barnes Peacock.') KaJAH PiRTHEE 
Singh v. Ranee Raj Kower. (1873) Sup. I. A. 203 = 
12 B. L. R. 238 = 20 W. R. 21 = 3 Sar. 259 = 2 Suth. 846. 

Maintenance of — Gift by husband for. Sec HINDU 

Law — Gift— Wife— Gift to— Maintenance. 

• Movable property gifted by husband during married 

life — I mmovable property purchased by wife withy after 
husband's death — Nature of — Stridhan if. 

A Hindu widow, who received presents of moveable 
property from her husband from time to time during their 
mariied life, purchased, after his death, immovable 
property, partly out of the property so obtained by her and 
partly with money which represented the sale proceeds of 
jewellery forming part of her stridhan. Held that the 
immoveable property so purchased by her was hc-r stridhan. 

Venkata Rama Rao v. Venkata Suriya Kao. 

(1880) 2 M. 333 = 8 C. L. R. 304 - 4 Sar. 209. 

Purchase in name of — Benatni for husband or not 

— Presumption — Onus of proof — Evidence. 

There can be no doubt now that a purchase in India I>y 
a native of India of property in India in the name of his 
wife unexplained by other proved or admitted facts is to be 
regarded as a benami transaction, by which the l>eneficial 
interest in the property is in the husband, although the os- 
tensible title is in his wife. The rule of the law of England 
that such a purchase by a husband in England is to be 
assumed to be a purchase for the advancement of the wife 
does not apply in India. 

Where, therefore, a Hindu son brought a suit for the re- 
covery, as against his father’s creditors, of a house purchas- 
ed by his father in the name of his wife (plaintiff’s mother) 
alleging that the purchase was made by the father in per- 
formance of an ante-nuptial agreement made by him to set- 
tle a house upon her, that the suit house really Ixrlonged to 
her, and that she was not a mere benamidar for her hus- 
band. 

Heldy that, if the plaintiff failed to prove the anle-nup- 
lial agreement alleged by him, and that it was in perform- 
ance of that agreement that the suit property was purchas- 
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HINDU 

Husband and wife— 

Wife— 

ed by his father in his mother’s name, the plaintiff’s 'suit 
must fail. 

Held furthery that the plaintiff had failed to prove the 
ante-nuptial agreement set up by him, and that his mother 
had no beneficial interest in the suit property and was a 
mere benamidar for her husband. {Sir JohnEdgef) SURA 

Lakshmiah CHEITY V. Kothandarama Pillai. 

(1926) 52 I. A. 286 = 48 M. 606 = 23 A. L. J. 662 = 
42 C. L. J. 8 = 27 Bom. L.R. 1076=29 C. W. N. 1013= 
(1926) M.W.N. 717 = 3P. L. R. 290 = 23 L. W. 138 = 

A. I. R. 1926 P. 0. 181 =88 I, C. 327 = 

49 M. L. J. 109. 

Purchase in name of — Benami for husband or not— 

Evidence* 

Heldy on the evidence in the case, that property purchas- 
ed in the name of a Hindu wife, was purchased with her 
own funds and was her stridhanam, and that the purchase 
was not made by her husband with his own funds benami 
in the name of his wife (425). {Sir James Colvilef) 

Geresh Chunder Lahoree Mussumat Bhuggo- 
butty Debia. (1870) 13 M.I. A. 419 = 2 Sar.679 = 

14 W. R. (P. C.) 7 = 2 Suth. 339. 
In a case in which the question was whether a pur- 
chase by a Hindu wife of a share of her husband’s ancestral 
estate was benami for her husband, held on the evidence, 
reversing the High Court, and restoring the decision of the 
Sub-Judge, who was a Hindu and would be better acquaint- 
ed with the habits of Hindu ladies than the Judges of the 
High Court could be, and who had seen the witnesses, that 
the purchase was benami. {Sir Richard Couch.) DHARANI 

Kant Lahiri Chowdhry z/. Kristo Kumari Chow- 
dhrani, (1886) 13 I. A. 70 = 13 C. 181 = 

4 Sar. 769. 

Sapinda of husband's family. 

On her marriage the wife enters the gotra of her husband, 
and it can scarcely be doubted that in some sense .she be- 
comes a sapinda of his family (231), 

Authorities on the point referred to (23J-3). {Sir Mon- 
tague Smith.) Lulloobhoy Bapoobhoy V. Cassibai. 
(1880) 7 I. A. 212 = 6 B. 110 (118) = 7 C. L. R. 446 = 

4 Sar. 164 = 3 Suth. 796. 

Stridhan of. See HINDU LAW — STRIDHAN — 

Wife. 

Wives OTHER than the first of same class and 

CASTE. 

Equal footing of. AVt- HINDU LaW— HUSBAND 

AND WIFE — Wife — First wife— Precedence and 
privileges of— Inapplicability of, to others. 

(1872) Sup. I. A. 1 (9) = 14 M. 1. A. 670. 

Illegitimate child. 

Caste of — Christian father and Hindu woman liv- 
ing in adultery 7uith him — Child of , 

It is impossible to treat the illegitimate sons born of a 
Christian father and a Hindu woman living in adultery 
with him as the sons of a Sudra father (423). {Lord 
A'ingsd(rwn.) MYNA BOYEE v. OOTARAM. 

(1861) 8 M.I. A. 400 = 2 W.R.4 = 2M. H. C. E. 196 = 

1 Suth. 462 = 1 Sar. 797. 

Englishman— Illegitimate child of, by Hindu woman 

—Hindu if a. See HINDU— ENGLISHMAN. 

(1861) 8 M.I. A. 400 (420). 

Mokurruree pottah in fai'our of — J nlerest conveyed 

under — Words "^generation to generation" — Effect of. 

A Hindu Zemindar having an illegitimate family by a 
Mahomedan lady domiciled in his house executed a mokur- 
raree pottah in favour of one of the infant daughters of 
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HINDU LAW— 

Illegitimate child— (CVW.) 

that faiiiily. By the pottah, the terms of which are set out 
on pp. 92- 3 of the report of the case in L. K. 3 I. A. 92, the 
zemindar granted a mouzah to and her children from 
generation to generation, and in the pottah she was descril)- 
ed as absolute (Moostukkil) mokurruredar. 

//M, that the grant was clearly inlende i to create an 
absolute and hereditary mokurruree tenure f97). 

The grant contains the essential words, “generation to 
generation,” which in documents of the kind in c|ueslion 
have always been considered to have that effect ; and tlieir 
Lordships do not find in the particular document any spe- 
cial terms w'hich would distinguish it from a gram of an 
ordinary mokurruree istimraree tenure (97-8). (AV/- Jiitnes 

W. ColviU.) Ranee Sonet Kowar v. Mikza Himmut 
BaHADOOR. (1876) 3 I.A. 92 = 1 C. 391- 

25 W. R. 239-11 M. J. 119. 


Illegitimate son. 

Children oe—Caste or. 

Claim as— Proof of. 

Father’s estate— Share in, as against his 

WIDOW, 

Inheritance by. 

Inheritance to. 

joint Family between an, and another ille- 

GITIMAIE SON OF SAME F.VTHER BY DIFFERENT 

mother. 

Main'ienance. 

Right by birth of, in parental est.ai i:. 

Sudra in Madras Presidency— Son of— Rights 
of. 

Survivorship TO legitimate brother. 


Children of— Caste of. 

.\li the par lies being of the Soodra caste, it is .said, 
that becau.^ it is shown that the father of tlie mother of the 
prerenl plaintift and respondent was illegitimate, therefore, 
the child of that father could not contract a valid marriage, 
and was in substance of no caste at all. No decision or 
authority is brought forward supporting any sucii proposi- 
tion (158). {Lord Jitsliu'Gid'anl.) INDLKUN VaLUNGY- 

poolyTaver V. Ramasamy Pandia Talaveu. 

(1869) 13 M. 1. A. 141 = 12 W. R.(P. C.J41- 
3 B, L. R. (P. C.) 1 = 2 Suth. 267 = 2 Sar. 498. 

Claim as— pr(30f of. 


Quantum. 


Held, on the evidence in the case affirming the court.s be- 
low, that the plainlift’s mother was in the exrlu>ive and 
permanent keeping of the formei zemindar of N'ettiapuram 
as his mistress, and that llie jiiaintiff was the illegitimate 
issue of the said zemindar by that woman. {Sir James IV. 

Colviled) Muthuswamy Ja(;avera Veitappa Naicker 
VencatESWara YeitAYA. (1868) 12 M. I. a 203 = 

11 W.R. (P.C.) 6 = 2 B L R. (P. C.) 15 = 

2 Suth 175 = 2 Sar 395. 


Father’s estate — Share in, as .against his 

WIDOW. 


Computation of — True method of. 

'I'he question was whether under the Mithakshar.i law the 
sole illcgilirnale son of a zemindar was entitled as against 
the zemindar’s lawfully m trried witlow, to a one-third or 
one half share in the personal or self-acquiroil properties of 
the zemindar. 

Held, affirming the High <’ouit, that the plaintiff was 
entitled to sh.arc equally with llie widow. 

The text and the coninientary .speak of ilie illegitimate 
son being made partaker of a moiety of a .share or partici- 
pating for half of a share, but there is no explicit statement 


HINDU LAW-(LV«/y.) 
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WIDONN— (6Vy///r/.; 


IN, \S AGAIN.^J HIS 


as to the unit in whicli he is to lake his half >hare. 'I'heie 
are two ])os.sible views — cither that he is to talce one-half of 
the other participant's share, or one-half of what tin- illegiti- 
mate .son would have taken had he been legitim,. (e. 'i'he true 
method of compuiaticm is to allot to the illegitimate -on on» - 
half of what he would have taken had he been legitimate. 
Wliere, therefoje, the competition is between the illegiiiniate 
.son and the widow the former, if born of a lawfully-wedd- 
ed wife, wouk.l have taken the whole, by rea.son of Ids ille- 
gitimacy this would be reduced to one half ; and so he and 
the lawlully- married wi !ow would take in equal shares. (.Sir 
Laiorcnoe Jeukius.) KaMCI AMM.\L YlSN'ANA'lH A- 


swA.Mi Naicker. 


(1922) 50 I.A. 32 46M. 167-32 M. L. T. 48 = 

37 C. L. J. 363-25 Bom. L. R. 577 = 
27 C. W. N. 1021 17 L. W. 298 = 

A. I. R. 1923 P. C. 8 = 71 I. C. 643 44 M. L. J. 465. 


Inheritance by. 

Another illegitimate son — I nheritance to — Right of. 

It is co.niended that two illegitimate sons, neither of whom 
could inherit from their father, can yet inherit from one 
another. The contention does not command assent at first 
sight (182). {Lord Hobheuse.) GaJAFA'II KADHIKA.. 

VAbUDEVA Santa Singaro. (1892) 19 I. A. 179- 

15 M.503(510) = 6 Sar. 218. 

L ather~^ Inheritance to — Right of — Christian father 

living in adulterous intercourse loith Iliudn 7ooman — Son 
of. 

In the case of a Hindu woman living in adultery with a 
Christian, tlie sons born of such an adulterous intercourse 
have no light to succeed to their father (423-4). {Lord 
Kingsd.'ion.) MVNA BOYEE z*. OOTARAM. 

(1861) 8 M. I. A. 400 = 2 W. R. 4 = 2 M. H. C.R. 196 = 

1 Suth. 452 = 1 Sar. 797. 

— Idol — Shebaitilu (y of — I nheritance right to. 

I he plaintiff claimed to be entitled to certain sevas des- 
ciibcd in the plaint as the sevas of the idol B. He claimed 
them as his ancestral property, and said that his father D 
died leaving him, according to the custom of the family, as 
his successor to the gaddi and rajgi, and his lawful heir to 
and owner of all his moveable and immoveable property, in- 
clusive of that under claim. 

It was fouiKl that the plaintiff was only an illegitimate son 
of D and that tlie sevas in question were not appurtenant 
to the raj. The plaintiff failed to prove that, even if he, as 
an illegitimate son, might succeed to the raj in the absence 
of oil er relatives, that rule of succession was applicable, not 
only lo the raj, but also to the other properly of D. 

Held, that the plaintiff had failed to prove that he w'as 
the heir to the sevas. {Sir Barnes Peacock.') JUGGARNATH 

Hhramakbar Roy v. Ram Gobind. 

(1880) 3 Suth, 802 = Bald. 374=4 I. J. 629. 

A/"lher — I nheritance to — Right of — Mother a Hindu 

looniau living in adultery loitli Christian father. 

In tlie ca.se of a Hindu woman living in adultery with a 
Chus'Jan, Quaere, whether the sons born of .such an adulte- 
rous inlticcHiise can inherit the property of their mother 
(423--1). {r.ord Kingsdinun.) MVNA Bov KE rc OOTARAM, 
(1861) 8 M. I.A. 400 = 2 W. R.4 = 2 M. H. C. R. 196 = 

1 Suth. 452 = 1 Sar. 797. 

— Piop, rty beifueathed by father to illegitimate sons as 
sui h and mctU/t by him to be paternal pr,>- ision for them — 

I nheritance inter se tis regards — Ri ght of. 

In the case of a Hindu woman living in adultery wiih’a 
Christian, Quaere, whether the sons born of such an aduUe. 
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HINDU LAW— (CW/./.) 

Illegitimate son— (cV//A/.j 

INHEKII ANCK in' — (Co///</.) 

rolls intercourse have the right to inherit /fi/rr si' as regards 
property which Iiad l)een becjueathed by tlie father to his 
sons, as his sons, and was me int by him to be a paternal 
provision for Ins children (423-4). {Lord Kin^sd-.nvn.') 

Myna P.ovee 7'. Ootaram. (1861) 8 M. I. A. 400 = 
2 W. E. 4 -2M. H. C. R. 196-1 Suth. 452 = 1 Sar. 797. 

Right of — Deed taking aivay — //7/a/ amounts to. 


In a suit for partition l)rought by one of the illegitimate 
sons of an ICngli'hman by two native women against his 
brothers, a ra/jenamah was entered into, which provided 
that there should be no sale, mortgage, lease, or security of 
any separate share of the property left to the five sons by 
their father ; that, during the lifetime of 7', one of the 
defendants, he should have the management of the whole 
estate, the plaintiff receiving a fixed income ; and that after 
T's death, the plaintiff should have the management of his 
fifth, and the management of the other four-fifths should be 
entrusted to M or 6', also defendants. 

Held that, on the right construction of the Kaz^enamah, 
the right of inheritance which the plaintiff in the suit in 
which the razeenamah was entered into might have to T was 
not intended to be taken away by the razeenamah (419-20). 

The provisions of the razeenamah point to management, 
and to management only. They affect the mode of enjoy- 
ment, not the right of property. That right does not appear 
to be affected by the deed otherwise than by the particular 
provisions against alienation — provisions which, it is to be 
observed, are carefully limited by the deed, and do not ex- 
tend to prevent alienation by devise, for it is plain that the 
deed contemplates that each co sharer might devise. It is 
scarcely possible to suppose that it could be intended that 
the right to devise should be preserved, but that the right of 
inheritance should be taken away (419-20). {Lord Kings- 
down.) MYNA BOYEE V. OOTARAM. 

(1861) 8 M. I A. 400 = 2 W. R. 4 = 2M. H. C. R. 196- 

1 Suth. 452 = 1 Sar. 797. 

-Sudra caste— Son of a Hindu of — Right of. See 


Hindu law— Illegitimate son— Maintenance of 

— SUDRA CASTE. (1869) 13 M. I. A. 141 (159). 

♦ 

Twice-born classes— Son of one of —Right of. Sec 

Hindu law— Illegitimate son— Maintenance of 

—Twice-born classes. 

(lS9d) 27 1. A. 51 (57) - 21 A. 191 (198 9). 


Inheritance to. 

Law applicable — European father 


— Son of. by 

native woman. 

There is nothing to indicate the religious belief or profes- 
sion of the Colonel or his family, or what were their habits 
or usages. His origin is unknown ; being illegitimate, he be- 
longed to no family, and all that can be collected is, that he 
was probably a soldier of fortune, who rose by his courage 
and military skill to a certain rank and distinction. It is 
impossible under these circumstances to affirm that any 

particular law’ is applicable tD the regulation of hi^^ succes- 
sion. Any questions that may arise respecting it must, there- 
fore, be determined by the principles of natural justice. 
{Lord Westbury.) BARLOW v. ORDE. 

(1870) 13 M. I. A. 277 (309) = 13 W. E. 41 = 
6 B. L. E. 1 = 2 Suth. 324 = 2 Sar. 640 = 
6 Moo P.C. (N. S.) 437 = Punj. (P. C. J.) 1870. 

jOI>rr FAMILY between an, and another lEEEOn I 
mate son of same father by DIFFERENT MOTHER. 

p^atnre of — Rights of succession and of survivorship 


in case of. 


HINDU LAW— (CV/////.) 

Illegitimate son— (CV;////.) 

JOINT FAMILY BETWEEN AN. AND ANOTHER ILLEGI- 
TIMATE SON OF SAME FATHER BY DIFFERENT 
M OTH E K — ( (7/7/////. ) 

Illegitimate sons of a Christian father by different Hindu 
mothers, constituting themselves parceners in the enjoyment 
of their property after the manner of a Hindu joint family, 
are not an united family in the ordinary sense in which that 
term is used in the text-w'riters on the Hindu law. On the 
(leath of each, his lineal heirs, representing their parent, 
woukl, by the effect of the agreement, enter into that part- 
nership ; collaterals, however, could not so enter by succes- 
sion, unless the Hindu law gave, in the case under con- 
sideration, a right of inheritance also to collaterals. The 
paities could not by their agreement give new rights of suc- 
cession to themselves or their heirs unknow'n to the law. 
The law of survivorship, which is the consequence of such a 
partnership amongst Hindus, would come in only on failure 
of the heirs (420). {I.ord Kingsdownf) MYNA BOYEE r/. 
OOTARAM. (1861)8M.I. A. 400 = 2 W.E 4 = 

2M. H. C. E. 196=1 Suth. 462 = 1 Sar. 797. 

MAINTENANCE.- 

Ancestral property — Assignment of— Validity of, 

against subsequently born legitimate son of assignor — 
Mithakshara law — Twice-born classes. See HINDU LAW— 

Joint family — Father— Ancestral Property — 

I Illegitimate SON’S maintenance. 

(1877) 4 LA. 159 (166) = 3 C. 214(219-20). 

Fathers estate — A/ainienanee out of — Right to 

Birth in fathers house or of concubine possessing peculiar 
status therein not a condition of. 

Where A is proved to be the natural son of his deceased 
father, B, a Hindu gentleman, and to have been recognized 
by By as such, it is not essential to A's title to maintenance 
out of /VV estate that he should be shown to have been born 
in the house of his father, or of a concubine possessing a 
peculiar status therein (220). {Sir James W. Colviie.) MUT- 

tuswami Jagavera Veitappa Naicker V . Venkates- 
wara VEri'AYA. (1868) 12 M. 1. A. 203 = 

11 W.E. (P. C.) 6 = 2 B.L.E. (P. C.) 15 = 2 Suth. 176 = 

2 Sar. 395. 

Oudh taluk — Villages ///, assigned for maintenance 

— Rent payable for — Family arrangement as to — Altera^ 
turn of terms of y by note in order of Settlement Officer as to 
rent payable — Conditions. 

1 he plaintiff was an illegitimate son of a deceased holder 
of an Oudh talook, and the defendant, its holder before and 
at the time of the suit, was the legitimate son of the deceased 
holder. It was found that there was a binding family 
arrangement between the parties by w hich the plaintiff was 
entitled to hold an estate appertaining to the' talook for his 
maintenance on payment to the defendant of, at most, a 
rent of Rs. 2 001. In proceedings for the Settlement of the 
talook, the plaintiff was recorded as an under-proprietor of 
the estate held by him. The order of the Settlement 
Olficer, however, contained a note to the following effect : — 

‘‘ As B ” (plaintiff) “ is to be recorded as under-proprietor 
of the Sawansa estate without condition, it is desirable, for 
the security of the talooka, that his liability to pay the talook- 
dary allowance at the rale of 5 per cent, besides the jumnia, 
which may be fi.xed. should be noted ; and as the Rajah ” 
(defendant) “and B assent to this: Ordered, that the 
name of B be entered as under-proprietor of all the villages 
in talooka .Sawansa.” There was, however, no evidence 
that the defendant insisted upon a change of the terms on 
\\1 ivh ih • estate was to l>e held by the plaintiff, and that the 
plaintiff assented to it. 'i'here was also no evidence that 
after the order of the Settlement Officer the plaintiff made 
the enhanced payment of Rs. 3,650 noted in it, 
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HINDU liA.Yi—iContd.) 

Illegitimate son— 

Maintenance— 

Heldy that the note in the order might have been intended 
only for the purpose:* of the Government, and tiiat, in the 
absence of any explanation, the note could not be relied 
upon as altering the rights of the parties which had then 
existed under the family arrangement. (A’/> Montague H. 

Smith,) Rajah Hijai Bahadur Singh Baboo Bhv- 
RON BUX Singh. (1879) 3 Suth. 690 = Bald. 335 = 

6 C. li. R. 21. 


Stidra caste — Children in — Right of. 

In the Soodra caste illegitimate children may inherit, and 
have a right to maintenance. {^Lord Justice Gtffard.) 
iNDERUN VaLUNGYPOOLV TaVER v. KaMASAMV P\N- 
DIA TaLAVER. (1869) 13 M. I. A. 141 (159) = 

12 W.E.(P. C.)41 = 3 B.L.E. (P. C.) 1 = 2 Suth. 267- 

2 Sar. 498. 


Tu'ise-horn classes — Son of one of— -Right of. 

The illegitimate son of one of the three regenerate or 
twice-born cla.sses cannot succeed to the inheritance of his 
father (50 ]). 

Held, accordingly, that an illegitimate son of a Kshatriya 
could not inherit, whether his mother was a Soodra or of any 
other caste (49). 

The right of an illegitimate cliild of one of the three regene- 
rate classes to maintenance out of the estate of his father, 
is recognised by all the authorities on Hindu law (52). 
{Sir Edward Ryan.) ChUOTUKVA RUN MURDUN SVN 

V. Sahub Pukhueau Syn. (1857) 7 M. I. A. 18 = 

4 W. R. 132-1 Suth. 313 = 1 Sar. 591. 


Had both the sons been illegitimate, their claim, un- 
less some special custom governed the case (which is not in 
proof), would have I>een to maintenance only (506-7). 
{Lord Cairns.) SrI GaJAPATHI RADHIKA PAITA MaHA 

Devi Garu v. Sri Gajapathy Nilamani Pa'ita Maha 
Devi Garu. (1870) 13 M. I. A. 497 = 

14 W. R. iP. C.)33 = 6B. L. R. 202 = 

2 Suth. 365 = 2 Sar. 601. 

It is unquestionably the law. that the illegitimate son 

of a person belonging to one of the twice-born classes has a 
right of maintenance (165). {Sir James IK Colvile.) 

Rajah Parichatzl Zalim Singh. 

(1877)4 I. A. 169 = 3 C. 214 (220) = 3 Sar. 728 = 

3 Suth. 436. 

—Under the Hindu law, an illegitimate son of one of 
tlie twice-lx)rn classes takes no part of the inheritance, but 
is entitled to maintenance from the estate of his father (57). 
Klord Hobhouse.) ROSHAN SiNGH BalwaNT SINGH. 

(1899) 27 I. A. 61 = 22 A. 191 (198 9) = 
4 C W. N. 363 = 2 Bom. L. R. 629 = 7 Sar. 642. 


T wUe-born classes — Son of one of— Right of— 

sVature and incidents of, 

Ihe right of an illegitimate son of one of the twice-born 
chisses to maintenance from the estate of his father is a per- 
sonal right and is not heritable. Queere^ whether it is not also 
an interest in, or charge upon, the property of the putative 
lather within the meaning of Ss 91 and 100 of the Transfer 
ot Property Act (57). {[^rd //obhonse.) RoSHAN Singh 
f. Baewant Singh. (1899) 27 I. A. 61 = 

22 A. 191 (198-9) = 4 C. W. N. 363 = 
2 Bom. L. E. 529 =7 Sar. 642. 


Right by birth ok, 


IN PAREN'I'AE K.SrA'lK. 


, f Mitakshaia law during the lifetime of 

le .1 ler the l;iw leaves the iliegitiniale son to take a share 
by hi:* father s choice, and it cannot be said that at his birth 
he acquires any right to share in the estate in the same way 


HINDU JjAVZ-iConid,) 

Illegitimate son— (Contd.) 

Right by birth ok, in parental estate— 

(Contd.) 

as a legitimate son would do (132). (Sir Richard Conch.) 

Raja Jogendra Bhupati Hurri Chundun Maha- 

PATRAZ'. NITVANUNI) Mansingh. 

(1890) 171. A. 128 = 18 0. 161 (155) = 5 Sar. 596. 

Sudra in Madras Presidency— Son of— Rights ok. 

Te.vts and Commentaries relating to. 

The rights of the illegitimate son of aSudtain the Madras 
Presidency rest principally on a text of Vagnavaikya as 
explained and developed i n the Mitakshara and other autho- 
ritative commentaries (36). 

Their I.ordships referred also to the Sara.-iwati Vilasa, 
tlie Dattaka Chandrika, the Dayabhaga, and the Daya Kar- 
ma Sangraha (38). {Sir Lrwrence JenKins.) KamaLAM- 
MAE re VISVANATHASWA.MI NaICKER. 

(1922) 50 I. A. 32 = 46 M. 167(172; = 
32 M. L. T. 48=37 C. L. J. 363 25 Bom. L. R. 577- 

27 C. W. N. 1021 = 17 L. W. 298 = 
A. I. R. 1923 P. C. 8 = 71 I. C. 643 = 44 M. L. J. 465. 

Survivorship io legitimate brother. 


Right of — Impartible estate. 

The plaintitf sued to establish his title loan impartibie 
raj. The plaintiff was the illegitimate son of one C. On the 
death of l \ he was succeeded in the raj by his legitimate 
son. A' died leaving no son, but leaving three widows — 
Ranis— and a daughter by one of them. On the death of 
.\', the plaintiff claimed to be entitled by right of survivor- 
.''hip t<; succeed to the Raj. L ' and his family were Sudras ; 
the law governing tlie family was the Mitakshara law ; and 
the .suit raj was the joint impartible estate of A-" and the 
plaintiff. 

Held, aliirming the High Court, that the plaintiff was 
entitled to succeed to the Raj by \ ii tue of survivorship. ( Sir 
Richard Couch.) RaJA JOGENDR.V BhuP.ATI Hurki 

Chundun Mahapatra mtvanund Mansingh. 

(1890) 171. A. 128 = 18 0. 151=5 Sar. 696. 


Impartible Estate. 

Impartible Estate— accretion to. 

IiMPAKTIBLE ESTATE — ACCUMULATIONS. 

iMPARiiBLE Estate— Alienation ok. 

Impartible Estate— a mg.aon Estate in Central 
Provinces. 


i.mpartible Estate— Ancestral or selk-acouik- 

KD. 

Impartible Est.ate — British Rule— Estate exis- 
ting before advent of— Settlement or re- 
grant BY British Government ok. 

Impartible Estate— Compromise regarding— 

IMPARTIBILITY OK ESTATE IK ALTERED BY. 

Impartible Estate— Confiscation and re-grant 

OK. 


Impartible Estate— Custom— Creature ok. 
Impartible Estate— Dakbhanga Raj. 

IMPAR'FIBLE ESTATE— DeVARAKOTTA ESTATE. 

Impartible Estatf — Dhalboom Esfai f.. 
Impartible Est.yfe — Dispossession of holder 
OF, BY neighbour, AND RE INSTATEMENT SUBSE- 
QUENTLY BY GOVERNMEN I . 

Impartible p:st ate— Execution salf. 


Impartible Estate — Holder of. 
Impartible Estate— Hunsapore Raj. 
IMPAR I iBi.F. ESI A'n:— I mp AR iiHiLn V 


OF— Effect 


« 


ON. 

.IPAK'i IBLE ES'FA'FE 

ipari ible Estate- 
4PARTIBI.E Estate 


IMJ’AKTIBILITV OK ESI A'I E. 

Income of. 

■JOINT ancestral ESTATE, 
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HINDU LAW-(6\'//A/.) 

Impartible Estate— 

lAiUARTini.r, Kstatk- Joint ka.mh.v with an, 

DIvSCENDlNC; ACCORDING TO lU’l.K OK LINEAL 
I’KIMOGLNn UKE WIIH RIC.H'IS OK MAINTENANCE 
AND <)'1HKR KKIVILKGKS TO JUNIOR MEMBERS. 
IMPAK riBLE KSTA'KE — JOIN'I’ KAMILV PP.OPICU'I’V — 

Estate iorming. 

IMPARTIBLE ESTATE— JOINT KAMILV PROPEP/IV IK 
MAY BE. 

Impartible Estate— Junior members. 

IMPARTIBLE ES TATE— K lENJPUR A RAJ. 

iMPAL'i iBj.E Estate— Madras reg. XXV ok 1S02— 

SaNAD in common KOKM under— ACCFI'TANCE 

OK. 

iMPARTiBLi: Esta te — Maintenance out ok. 

I M PARTI BEE ESTATE — MATERNAL GRAN DEATH KR’S 
ES'IATE, 

IMPAKTIBEE, ESTATE— MERANGI ZEMINDARY. 

iMPARjiBLE Estate — Military jagik— Estate 

HELD AS. 

Impartible Estate— Nature and incidents ok. 
Impartible Estate— Mdadayole Zemindary. 
Impartible Esta te— Nuzvid Zemindary. 
Impartible Estate— Origin ok. 

Impartible Estate- Parlakimidi Zemindary. 
Impartible Estate— Partible estate or. 
Impartible Estate — Patcum Raj in Chota 
Nagpur. 

Impartible Estate— Polliem or Palayam. 
Impartibij: Es'tate— Raj. 

Impartible Estate — R \j — Raja — Technical 

NAMES OE, TO ESTATE AND TO HOLDER THEREOK 

—Necessity. 

Impartible Estate -Raj Bhara. 

Impartible Estate — Ramnad Zemindary. 
Impartible Estate— Revenue arrears— Resump- 
tion OF Estate for — Division 'jhereok into 
TWO estates, and grant ok one ok IKEM 

UNDER SANAD. 

Impartible Estate - Service AriACHED to— 
Discontinuance of 

Impartible Ksia'i e — Seti itd and unsetj led 
estvtes. 

Impartible Estaj e— Shivagunga Zemindary. 

IMPAK I IBEE ES I ATE— SIVAGIKI ZeMINDAKY. 

Impartible E.yjatk — southern India— Zemik- 

DARJES LARGE IN. 

iMPARi iBLE Estate— Succession to. 

Impartible Estai e— Sunnud cranikd by Gov- 
ernment IN RESPECT ok — EKKECI OK. 

Impartible Est .ate— Sunnud gran j ing— v^^etting 

ASIDE OK, ON ground OK FRAUD— Sl.'ir FOR. 

Impartible Estate— Tippekah Raj. 

Impartible Estate— Tirhoot Zemindary. 
Impartible Estate— Title to— Contest as to - 
Evidence in case of. 
iMPARi ible Estate— Transfer ok. 

Impartible Est.ai e— Udayarpalavam Estate. 
Impartible Estate— Usurp vlion oe. by anoihlk 
member of family wt'jh aid oksupekiou-- 

RECOGNITION ok U.SURI'ER by SUPKKiOK — 

Effect. 

^ Impartible Estate— Widow (with like intlresi 

UNDER WILL OK HUSBAND) IN POS.SESS/ON OK— 

Manager ok estate — Pension on resignation 

TO. 


HINDU LAW— 

Impartible Estate — Accumulatiofis. 

Income of estate — Purchases therewith— Accretion 

to estate or not. Sec HINDU Law— IMPARTIBLE ESTATE 
— INCOME OF. 

Impartible Estate — Alienation of. 

Custom prohibiting. 

Evidence of— Absence of instances of alienation — 

Value of. See HINDU LAW— CUSTOM— ALIENABILITY 

OK PROPERTY- Custom against. 

—Evidence of — Statement of last holder that a previ- 
ous holder had no right to make a will — Admissibility of — 
Statement a self-serving one. See ADMISSION — SeLK- 

serving statement— admissibility of— Hindu Law 

—Impartible est.atf. (1927) 64 1. A. 289(298) = 

64 C. 995. 

Joint ancestral estate — Alienation of — Custom pro- 
hibiting. AVi- Hindu Law - Impartible estate- 
joint FAMILY property— Estate forming— Alie- 
nation OF. 

OfH/s of proof of. 

It cannot l)e laid down that, as a matter of law’, the 
impartibility of a raj makes it inalienable. The question 
of inalienability is one depending upon family custom, 
which requires to be proved (253). (A'/V Richard Couch.') 
Rajah Udaya Adeiya Deb v. Jadub Lal Aditya 
Deb. (1881) 8 I. A. 248-8 C. 199 (208) = 4 Sar. 290. 

Property, though impartible, may be alienable. {Lord 

Athh/sou.) DUKGADUT SiNGH v. RAMESHWAR SiNGH. 

(1909) 36 I. A. 176 (183) = S6 C. 943(962 3) = 
6M.L. T.68=10C. L. J. 223=130. W. N. 1013 = 
11 Bom L R. 901 = 6 A. L. J. 847 = 4 1.0.2 = 

19 M. L. J. 667. 

An impartible estate is alienable, in the absence of 

proof of custom restricting alienation. {Viscount Sumuer.) 

Kumar Raijnath Prasad Singh 7-. Kedar Nath 
Goenka. (1927) 30 Bom L. E. 116 = 

32 0. W. N. 481 = 27 L. W. 802 = 1. L. T. 40 P. 18 = 

5 O. W. N. 93 = 106 I. 0. 646 (2) = 47 0. L. J. 134 = 

54 M. L. J. 6. 

Proof of — Poi hcct Zemindary . 

It appears to us that the inalienability of the Zemin- 
dary (of Pacheet) has not been sufficiently established 
(I03\ {Lord Lani^daic,) ANUND LAL SING DEO %\ 

Mahapaja dheraj Gurkood Naravan Deo Haha- 
DUR. (1860; 5 M. I. A. 82 = 1 Suth. 221= 1 Sar. 399. 

Proof of — Ptitcnm Rai in Chota A\i^pur. 

field, on the evidence in the case affirn)ing the courts 
below, that there was no custom in the impartible raj of 
Patcum in Chota Nagpur making it inalienalile (253). 
(.S7/- Richard Conch ) RaJAH UDAVA ADITVA DeB v. 

Jadub Lal Aditya Deb. (1881) 8 I. A. 248 = 

8 0. 199(206) = 4 Sar. 290. 

Proof of—Paiknnthpnr Raj. 

It appear.' to have been the opinion of this C’oniniittec 
ll’.at such an impaitil)le estate as this of JJaikunthpur might 
by family custom be inalienalJe. 'I'here is some evidence 
in iliis case of a family custom forbidding alienation by 
gift and consvtpienily by will, but their Lordships do not 
propose to enter into (he question wliether there is suffici- 
ent proof of it (?^3). {Sir Richard Cench.) FaNINDKA 
Dl B RaIKAT r. RaJESWAR DaSS. (1885) 12 I. A. 72 = 

11 C. 463 (483) = 4 Sar. 610. 

Estate noi* inalienable by custom or by 

REA.SON of j is 'l ENURE. 


Impaitible Estate— Accretion to. 

See Hindu Law— Imparjible est.vie — Income 

OF, 


Alienation of — Validity. 

If the palayam W’as not inalienable either by custom or 
by reason of its tenure the Palayagar for the time was 
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HINDU LAW^CO///.^.) 

Impartible Estate — Alienation of—iCofitd.) 

Estate not inalienable by custom or by rea- 
son OF ITS tenure— (LV/ z/ry.) 

entitled to mortgage or to transfer absolutely every village 
in the Palayam according to his pleasure. Tliat is the 
result of the decisions of the Board in cases of impartible 
estates in India which descend according to a custom of 
primogeniture. Until the law on this subject was placed 
by decisions of the Board beyond a doubt, there was a 
current of judicial decisions in the Presidency of Madras 
to the effect that a holder of an impartible estate which 
descended by a rule of primogeniture could not tiansfcr 
except for his own lifetime anypaitofthe estate unless 
possibly for necessity. {Sir John ApraYASAMI 

Naickkr <■. Midnapur Zemindary Co., Ltd. 

(1921) 48 I. A. ICO (106)-44M. 675(580-1) = 

(1921) M. W. N. 352 = 34 C. L. J. 6 = 
29 M. L. T. 383 = 14 L. W. 49 = 26 C. W. N. 1G6 = 

60 I. C. 963 = 20 A. L. J. 393 = 
A. I. R. 1922 P. C. 154 = 40 M. L. J. 537. 

IMPARTIBILITY of estate does not. as a MAITER OF 

LAW, MAKE IT INALIENABLE. 

It cannot be laid down that, as a matter of law, the 

impartibility of a raj, makes it inalienable. {Sir Nicharii 

Conch.) Rajah Udaya Aditya Deb Jaduh lal 
Aditya Deb. (1881) 8 I. A. 248 (253) = 

8 C. 199 (208) = 4 Sar. 290. 

See aiso HINDU LAW--ImpaRTIBLE ESIA'IE— 

Alienation of— custom pROHiBniNt;— onus op 

PROOF OF. 

Inalienability of EsrAi E— Condition of. 

Custom of inalicnahility proved or nature of tenure. 

If. as their Lordships are of opinion, the elde>t son, where 
the Mithakshara law prevails and there is the custom of 
primogeniture, does not become a co-sharer with his father 
in the estate, the inalienability of the estate depends upon 
custom, which must l>e proved, or it may be in some cases, 
upon the nature of the tenure (65). {Sir Richard Couch.) 

Rani Sartaj Kuari v. Rani deoraj Kuari. 

(1887) 15 I. A. 51=10 A.272(289) = 5 Sar. 139. 

joint ancestral estate— Alienation of. 

Custom prohibiting. See HINDU LAW— IMPARTI- 
BLE Estate— JOINT family property— Est.ate eor- 
MiNG— A lienation of. 

Madras— Law in, prior to lO All. 272 and since. 

In 1873 and 1876, it W’as the accepted law in Madras 

that the holder of an impartible Zemindari who was himself a 
member of an undivided family, could not alienate or encum- 
ber the corpus of the estate so as to bind his co parceners, 
except for justifiable e.special causes. Prior to 1889, there 
had been a series of decisions to this effect in the Madras 
Courts, but in that year, following the decision of this Com- 
mittee in 10 A. 272 {Sartaj KuarVs case), the High Court of 
Madras over-ruled those decisions (13 M. 197) ; and it has 
recently been held by this Committee In the Pittapur case (22 
M. 383) that impartible Zemindaries in the Presidency of 
Madras are not inalienable in the absence of proof of some 
special family custom or tenure attaching to the Zemindari, 
and having that effect. {Sir Audrno Scoble.) ABDUL 

Aziz Khan v. Appayasami Naicker. 

(1903)31I.A. 1(9) = 27 M. 131(142) = 6 Bom.L.B. 7 = 

8 C.W.N. 186 = 8 Sar. 668. 
Military or feudal nature of tenure — 
Inalienability by reason of. 

R7>i deuce . 

Where for upwards of a century there had been nothing 
military or feudal in the tenure and tlie estate had Ireen an 


, HINDU 'LPC^—iContd.) 

Impartible Estate— Alienation of— {Coutd.) 
Mijjtary or feudal nature of tenure— In- 

ALIENABIUTV BY REASON ()F—(Coutd.) 

ordinary Zemindary, he/d. that no inalienability could result 
from the ancient militaty or feudal nature of the (enure 
(298-9). {f.ord Warrington of Clyffe.) PkOTAI* CHANDRa 
Deo 7^ jAGADiSH (’handra Deo. (1927) 54 I. A. 289=; 

64 C. 995 = 25 A. L. J. 628 = 102 I. C. 599 = 
20 Bom. L.R. 1136 = 1927 M. W. N. 613 = 
31 C.W.N. 943 = 4 0. W.N. 660 (2) = 39 M. L. T. 1 = 

46 C. L J. 136 --8 Pat. L. T. 623 = 
A. I. R. 1927 P. C. 159 = 53 M. L. J. 30. 

Will— Alienation by. 

Va/idity — Party entitled to impeach alienation a 

consenting; party to it. 

Held, in the case of the Hunsapore Raj, clescendiljle, 
according to custom, to the eldest male heir, that a will by 
the late Rajah bequeathing the Raj to the respondent was 
valid inasmuch as the only person entitled to impeach the 
dispo.«ition by will was a consenting party to it (59j. {Sir 
James W. Colvile.) BaBOO BEER PEK'J'AB SaHEE v. 

Maharajah Rajender Pert.\b Sahke. 

(1867) 12 M. I. A. 1 = 9 W R. rP.C.) 15 = 

2 Suth. 114 = 2 Sar. 348. 

Impartible Estate— Amgaon estate in Central 

Provinces. 

Not in nature of a raj or an inqjarlilde estate. {Lord 

Sinha.) MartaND KAO 7'. MaLHAR RaO. 

(1927) 551. A. 45-55 C. 403 = 47 C. L. J, 150 = 
107 I. C.7 = 30 Bom. L B. 251=27 L. W. 350 = 

24 N. L. R. 25 = 32 C. W. N. 621 = 

( 1928) M. W. N. 942 - A. I. R. 1928 P. C. 10 = 

64 M. L. J. 397. 

Impartible Estate— Ancestral or Self acquired. 

Confiscation and re-grant — Lstale subject of — 

Nature of, in grantee’s hands. See HINDU I..\w — Imfar- 

Tiiii.E Est.ate— Nature and incidkn'is of— Confis- 
cation AND RE-GRANT. 

Dispos.ses.sion of zemindar by neiglibour and re- 
instatement subsequently by Government— Nature of estate 
in reinstated holder’s hands. See HINDU Law^ I.MPAR- 

tible Est.ate— N. vruRE and incidents of— Dispos- 
session of Zemindar, etc. (1921)48 I. A. 196 (200) = 

43 A. 228 (233). 

Maternal grandfather — Estate inherited by daughter’s 

son from. See HINDU Law— DAUGHTER’S SON — M.ATER- 
NAL grandfather— Property inherited from _ 
Nature of, etc. (1882) 9 I. A. 128 fiiS) = 

6M. 1(17L 

Usurpation of estate by another member of family 

with aid of superior — Recognition of usurper by superior 

Estate not separate property of usurper by reason of. See 

Hindu law— Impartible Estate— N.ature and inci- 
dents of— USURPA' l'ION OF, ETC. 

a870) 13 M. LA. 333. 

Impartible Estate — British rule— Estate existing 
before adveat of— Settlement or re grant by 

British Governnient of. 

Effect of, on nature and incidents of estate — Presump- 
tion. See Hindu Law— impartible Estate— Nature 

AND INCIDENTS OF— BRITISH RUI.F. 

(1927) 55 I. A. 45 = 55 C. 403. 

Impartible Estate — Compromise regarding— Imparti- 
bility of estate if altered by. 

Widi/io of last holder settim; up will by him in f 

favour Glut reversioner — Compromise between. 
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Impartible Estate— Compromise regarding— Impar- 
tibility of estate if altered by— 

After the death of the last holder of an impartible estate 
descendible according to the rule of primogeniture a will 
was set up by his widow and a suit was instituted by the 
reversioner contesting the genuineness of the will and an 
agreement was entered into by the parties which provided. 
inter alia, that the widow was to have a life-interest for her 
life in the estatd subject to certain conditions and that the 
reversioner or his successor should be the absolute owner of 
the estate and should occupy the gaddi, and the will was 
subsequently admitted to probate. lieiJ, in a suit by the 
reversioner’s widow claiming proprietary possession of the 
estate as against her husband’s distant cousin in the male 
line and certain other members of his family, that the rights 
of the parties to the suit depended upon the construction of 
the compromise and not upon the will, and that the imparti- 
ble character of the estate was not changed by the terms of 
the compromise. 

Upon the language of the compromise it is not possible to 
hold that the character of the estate, as it had been handed 
down from father to son for generations, was changed. As 
an impartible estate the reversioner laid claim to it, and the 
compromise provided that as an impartible estate it should 
devolve upon him. The reversioner never admitted the 
validity of the will as against him, and never admitted that 
the widow obtained any title under the will (17-8). {Sif 
John Edge.) LkkhRAJ KUNWAK IIaRPAL SiNGH. 

(1911)39 I. A. 10 = 
34 A. 65(70) = 9 A. L. J. 40 = 11 M. L. T. 1 = 
(1911) IM. W. N- 16 = 14 Bom. L.R. 33 = 
16 C. L. J. 72=13 I. C. 269=16 C. W. N. 217. 

Impartible Estate-Confiscation and re grant of. 
See Hindu Law — Impartible Estate — Nature 

AND INCIDENTS OF — CONFISCATION AND RE-GRANT OF 
ESTATE. 

Impartible Estate— Custom— Creature of. 

{Lord Dunedin.) RAxMA RAO RaJA OF PlTTA- 

PUR. (1918) 45 I. A. 148 (154) =41 M. 778 (783-4) = 

24M.L. T 276=(1918)M. W.N.922 = 
23 C. W. N. 173 28 C. L. J. 428 = 
20 Bom. L. R. 1056 = 16 A. L. J. 833 = 

5 Pat. L. W. 267=47 I. C. 354 = 35 M.L.J. 392 

{Viscount Cai'e.) NaRAVAN SiNGH r/. JaNKI KOER. 

(1920) 12 L. W 349 = 24 C. W. N. 857 = 

62 I. C. 289= 28 M. L. T. 105. 

{Sir John Wallis.) KONNAMMAL v. ANNADANA 

Jadaya GouNDER. (1927) 55 1. a 114 = 

61 M. 189 = 27 L. W. 497 = 5 0. W. N. 411 = 
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HINDU ljh'^^{Conid,) 

Impartible Estate— Darbhanga BaJ— 

' Babuana and Sohag grants-^Nature and incidents 

of. 

The younger sons of a Maharaj of Darbhanga are styled 
Babus, and by the kulachar each younger son is entitled, by 
way of a Babuana grant, to a portion of the raj reasat for 
the maintenance of himself and his male descendants in the 
male line, and the wife of a younger son of a Maharaja of 
Darbhanga gels, by way of a Sohag grant, the usufruct of a 
portion of the raj reasat for the maintenance of herself and 
her male descendants in the male line. In each case the 
property, village or villages, granted continues to form part 
of the raj reasat, from which it is never separated ; it is 
entered in the Government revenue registers under the name 
of the Maharaja for the time being of Darbhanga as the 
proprietor, and the property so granted reverts to the Maha- 
raja for the time being of Darbhanga on the failure of male 
descendants in the male line of the grantee. Babuana 
grants and Sohag grants differ essentially in their nature 
! from absolute grants, and are subject to the kulachar under 
which they are authorised and in accordance with which 
they are n)ade (279). {Sir John Edge.) EKRADESHWAR 

Singh v. Janeshwari Bahuasin.' 

(1914) 41 LA, 276 = 42 C. 682 (694 6) = 
(1914) M W.N. 807 = 16M.L T. 382 = 1 L. W. 863 = 

18 C.W.N. 1249 = 12 A.L.J. 1217 = 17 Bom. L.R. 18= 

21C.L.J. 9=26 I.C. 417 = 27 M.L J. 373. 

Babuana and Sohag grants — Nature and incidents 

of — S u ccessi on to — Di stin cti on . 

Except that a Babuana grant is made to a male while a 
Sohag grant is made to a female, there is no difference so 
far as the right to succession to the property is concerned 
between a Babuana grant and its incidents and a Sohag 
grant and its incidents. In the one case the grant is made 
for the benefit of the grantee and his male descendants in 
the male line, in the other case the grant is for the benefit of 
the grantee and her male descendants in the male line ; in 
each case, females, widows and daughters and the descen- 
dants of daughters, are by the custom applying to such 
grants excluded from the succession, and on the failure of 
such male descendants in the male line the property granted 
reverts to the Maharajah of Durbhanga for the time being 
(285). {Sir John Edge.) EKRADESHWAR SINGH 7'. 

Janeshwari Bahuasin. 

( 1914) 41 I. A. 276 = 42 C. 582 = (1914) M, W. N. 807= 

16 M. L. T. 382=1 L. W. 863=18 C. W. N 1249 = 

12 A. L. J. 1217=17Bom. L R. 18=21 C. L. J. 9 = 

26 I. C. 417= 27 M. L. J. 373. 


108 I. 0. 354 = 30 Bom. L. R. 802 = 47 0. L. J. 488 = 
9 Pat. L. T. 347=26 A. L. J. 642 = 32 0. W. N. 983 = 

A. I. E. 1928 P.C. 68 = 54 M. L. J. 504. 

Impartible Estate— Darbhanga Raj. 

—^Babuana grant — Purchase luith — Accretion to origin 

nal grant if. 

Immoveable properties acquired from the income and 
profits of the babuana properties are to be con.siUered as 
accretions to the babuana properties (289). {Sir John 
Edge.) ERKADESHWAR SiNGH V. JANESHWARI BAHUA- 
SIN. (1914) 41 I. A 275 = 420. 682 (606) = 

(1914) M. W. N. 807 = 16 M. L. T. 382 = 1 L. W. 863 = 

18 0. W. N. 1249=12 A. L. J. 1217 = 
17 Bom. L. R. 18 = 21 O.L J. 9 = 25 I. O. 417 = 

27 M.L J. 373. 

Babuana grant — Words — Auras putra pautradik in 

— Meaning of — Females if included. Grant — Bab- 
uana GRANT. (1914) 41 LA. 275 (286) = 

42 C. 682 (602 3). 


Babuana and Sohag grants — Succession to — Widows 

— Excluston of — Custom of — Applicability of, before and 
after partition. 

Held, that a custom had been proved in the suit family of 
the Darbhanga raj by which females were excluded from the 
succession to Babuana property and to Sohag property where 
the members of the branch remained joint (286). 

Held further, that that custom must even without evi- 
dence that it had been applied where the members of a 
branch had separated in food, worship, and estate, be held 
to exclude the widow of a childless and separated member 
from a Hindu widow’s interest in the Babuana and Sohag 
properties which had been held by her husband as his sepa- 
rate property (286, 289). {Sir John Edge.) EKRADKSH- 

WAR Singh r. Janeshwari Bahuasin. 

(1014) 41 1. A. 276 = 42 C. 682(603, 606) = 
(1914) M. W. N. 807=16 M. L. T. 382 = 1 L. W. 863 = 

18 C. W. N. 1249 = 12 A. L. J. 1217 = 
17 Bom. L. B. 18 = 21 O. L. J. 9 = 26 1. 0. 417 = 

?7 M. L. 373. 


PRIVY COUNCIL DIGEST 


1S17 


1518 


HINDU UCiN-iConld.) 

Impartll)le Estate— D.arbhanga Eaj— 

Lmv g<n>eniing family of’- Mithila law. 

The family of the Darbhanga raj are Hindus, and, except 
in so far as customs of the family and its branches exist and 
apply, the members of the family are governed by the Mithila 
School of Hindu Law (279). i^Sir John Edgef) P!kka- 
deshwar Singh v, Janeshwari Hahuasin. 

(1914) 41 I. A. 275 = 42 C. 582 (696) - 
(1914)M. W. N. 807 = 16 M. L. T. 382-^1 L. W. 863 = 

18 C. W. N. 1249 = 12 A. L. J. 1217 = 
17Bom. L. R. 18=21 C. L. J. 9 = 25 I. C. 417 = 

27 M. L. J. 373. 

Impartible Estate — Devarakotta Estate. 

Madras Regidatiot XXV of 1802 — Sufutd under — 

Grant of — Effect of — Estate impartible or partible. 

Held., on the evidence reversing the High Court and res- 
toring the District Judge, that the Devarakotta estate was 
impartible and descended to the eldest son of the last 
owner. 

The result of the evidence is that at tins time(l8l)I) 
Ankanna was in possession of the estate by right of piimo- 
geniture as an impartible estate, and was so regarded by the 
Government. On 8th December, 1802, an isiimrar sanad 
was granted under Regulation XXV of 1802 by the then 
Governor of Madras to Ankanna fixing the assessment of the 
Zemindari, and declaring it to be permanent. Ankanna thus 
acquired a permanent property in the land at a fixed assess- 
ment, but there was no grant of the land, and the rule of 
succession to it was not altered. The estate remained entire, 
and there is no evidence of any intention of the Government 
to alter the nature of the tenure. What is said by this 
Board in the judgment in the Hiinsapore case is applicable 
to the present case. The estate continued to l)e impartible, 
and the rule of succession to it was not altered. (.V/> 
Richard Couch.) SrimaNTU RaJA VarLAGADDA .MALLI- 
KARJUNA V. SRIMANTU RAJA VaRLAGADDA DURGA. 

(1890) 17 I. A. 134= 13 M. 406 = 5 Sar. 547. , 
Impartible Estate— Dbalboom Estate. 

Dhalboom family — Origin — Law gcn'crning — Titles 

of honour detioting precedence in family. 

The Dhalboom family is one of a group of families whose 
ancestors originally came from the north-west part of India 
and established themselves by conquest in that part of 
Bengal which is known as the Jungle Mehals. Some of these 
families, like the Dhalboom family, are now governed by the 
Mithakshara law, and others by the Dayabhaga. But there 
are intermarriages between them. In all the Raj descends 
on a single heir. These families, or, at any rate, the more 
important of them, keep up a sort of semi-ioyal state, and 
dignify the heir-apparent and those in immediate succession 
with titles of honour which denote precedence. Thus in the 
Dhalboom family the eldest son of the ruling Raja takes the 
title of Jubraj, the second that of Hikim, the third that of 
Bara Thakoor, the fourth that of Koer, the fifth that of 
Musib, and the remaining sons that of Babu. {Iwrd 
Macnaghlen.) MOHESH CHUNDER DHAL SaTRUGHAN 
Dhal. (1902) 29 I. A. 62 (67) = 29 0. 343(353) = 

6 C. W. N. 469 = 4 Bom E Br. 372 = 8 Sar. 238. 

Impartible Estate — Dispossession of holder of, 
by neighbour and re instatement subsequently 

by Government. 

Impartibility and ancestral nature of estate — Effect 
on. See HINDU Law — IMPARTIBLE ESTATE — NATURE 

and incidents of — Dispossession of Zem indar, 
ETC. (1921)481. A. 196 (200) = 43 A. 228(233). 

Impartible Estate — Execution sale. 

Purchase of estate by Government at — Grant of 
estate by Government to a son of former zemindar — Im- 


HINDU LAW— ((7^>;/A/.) 

Impartible Estate— Execution mXt—iConid.) 

partibility of estate and rule of succession applicable to it— 
Effect on. See HINDU LAW— IMPARTIBLE ESTATE — 

Nature and incidents of — Execution sale of 
ESTATE. ri891) 18 I. A. 45 = 14 M. 237. 

Right, title and interest of holder in joint ancestral 

estate— Sale of, in 1876 — Purchaser's rights under. See 

Execution rale— Purchaser at— Rights of— Law 
governing. (1803) 31 I. A. 1 = 27M. 131(142-3). 

Impartible Estate— Holder of. 

Abdication in favour of eldest son or next immediate 

male heir — Custom of- Proof of — Tirhorjt Zemindary. See 

Hindu Law— Impartible fst.-\te— Tirhoot Zemin- 

DARV. ETC (1855) 6 M. I. A. 164 (193). 

Alienation by. See HINDU LaW— IMPARTIBLE 

ESTATE— ALIENAI ION OF. 

Covenant running with estate — Creation of— Validity 

against successor of. See HINDU Law — I.MPAR'IIHLE 

ESTATE— Holder of— quasi— Servitude on. 

(1872) Sup. I. A. 34 (38 9). 

Debts of — Income of estate in son’s hands if liable 

for. See HINDU LAW — IMPARTIBLE ESTATE — POLLIFM 

—Holder of— Debis of, (1874) 1 LA. 268 (315). 

Debts of — Son getting!' estate by descent from his 

fiithcr — IJ ability of. 

l'he.''On’.s share taken by heritage from the father is liable 
for the payment of his father’s debts. The fact of the estate 
being an impartible Zemindary could not affect his liability 
for tlie payment of the father’s debts when it came into the 
hands of the son by descent from his father (144). (.S'/V 

Eiirnes /\'acoeh.) .MUITAS'AN CHF.TTIAR SaNGILI 

Vika Pandia Chinnata.mbiar. (1882) 9 I. A. 128 = 

6 M. 1 (17 8) = 12 C. L. R. 169 4 Sar. 364. 

Eldest s. n of last — Legitimacy of— Decisii at as to. in 

suit by one of younger sons to recover estate fr, m him — 
Effect of, on another younger son by different wife of last 
holder. 

The last male holder of an impartible e.^tate died leavin.g 
several wives and several sons. On his death a contest arose 
among his sons as to who should succeed to the Raj, and, 
with the Raj, to the possession of the property. M, the 

father of the appellant and the eldest son of the deceased, 

was put into pc)S.se.<^sion. Thereupon a suit was instituted on 
behalf of A’, an infant son of the deceased, to recover from 
M the possession of the Raj and the possession of the pro- 
perty that went with the Raj. A* alleged that A/ was illegiti- 
mate. Ic was found in that suit that R was the legitiniate 
.son of the deceased, but it was also found that M was also 
a legitimate son, and it was held that, being at least in equal 
rank with A*, and being the elder, M was entitled to succeed 
to the Raj in preference to R. 

The rc.spondent before their Lordships was a posthuntous 
.son of the deceased Raja by a different wife, and he insti- 
tuted the suit out of which the appeal arose raising the ques- 
tion of the illegitimacy of M and al.so the question of a prio- 
rity of right by reason of the superior nature of the marriage 
between the last holder and his mother. 

Held, afiirming tlie High Court, that the respondent’s suit 
was not barred by res judicata by reason of the decision in 
R's suit (375-6). 

The issues in the two suits are not precisely the same. Kvt 
even if they had been precisely the same their Lordships 
would still have been of opinion, that the decree in the for- 
mer suit is not a bar to the further prosecution of this suit. 

In this case all the members of the family had confli.tin'y 
interests. A”j suit was a mere suit for possession by a party 
claiming to have a preferable right to the party in possession, 
and having failed to establish that case by proving the jlRr 
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HINDU \iAVJ~(Co!itd.) 

Impartible Estate— Holder of— (CW</.) 

gitimacy of the other party (375-6). (.SV;- James if. Cvlvihd) 
JOGENDRO Dee Rov Ku r?'. Fanindro Dee Rov Kut. 
(1871) 14 M. I. A. 367- 11 B. L R. (P. C ) 244- 

17 W. R. 104-2 Suth 517=3 Sar. 32. 

■ Execution sale of right, title and interest in e^^tato < f 

— Purchaser’s rights under — Joint ancestral e-tate— Sale of, 
in 1876. See EXECUTION SALE — PURCHASER AT— 

Rights of— law governing. 

(1903) 31 I. A. 1-- 27 M. 131 (142-3). 

Income of estate — Rights over — Purchases Ly him 

with — Accretion to estate or not. See HINDU T.AW — IM- 

PAin IEEE Estate— Income of. 

Quasi-servitude ou estate— Cneuaut ruiniiu^ with 

estate— Creation of — Validity against sueecssor of. 

The Zemindar for the time being has no power to impress 
upon the estate a quasi-servitude or to burden it with a 
covenant which would run with it into the hands of any 
possessor of it by any title (39). 

//c/fy, accordingly that an ikrarnamah between two for- 
mer Zemindars as to the mode of determining the boun- 
daries of their estates according as a river became fordable 
on the side of one or other of such estates, whatever might 
be its effect as between the parties thereto, was not binding 
upon the defendant who derived his title from a person who 
was a stranger to the arrange.ment (38-9). {Sir Robert P. 
Collier.') BaBOO BISSESSUKNATH v. MaHAKAJA MOHES- 

SUR Bux Singh Bahadoor. (1872) Sup. I. A. 34- 

11 B. L. R. 265 = 18 W. R. 160 = 3 Sar. 147 = 

2 Suth. 650. 

Raja — Title of — Necessity. Scl HINDU Law — 

Impartible Estate— Raj— Raja. 

Relationship of plaintiff to deceased — Status of 

family of plaintiff and of deceased — Evidence of — Return 
made by former holder to Collector of District pursuant to 
requisition by Government — Authenticated copy of— Admis- 
sibility. See PIINDU LAW — iMPARTIlil.E INSTATE — POL- 

ITEM — Poligar — Relationship to deceased. 

(1861) 9 M. I. A. 66 (9l 2). 

Impartible Estate— Hunsapore Raj. 

Junior members — Maiutenauee of—Pahuaua allo- 

'iOances for— Liability of holder t y prtwide. 

1 he Rajah in possession of the Uaj of Hunsapore is sub- 
ject to the burden of providing Babuana allowances to the 
junior members of the family for maintenance. {Sir 
James Colvile.) BaBOO BeeR PEKTAB Sahee?'. MAHA- 
RAJAH Rajender Pertab Sahee. 

(1867) 12 M.I. A. 1 (18) = 9 W. R. 16-2 Suth. 114 = 

2 Sar. 348. 

— Origin and history of. {Sir James IV. Crlvilef) 

Baboo Beer pertab Sahee zc Maharajah Raikndra 
Pertab Sahee. (1867) 12 M. I. A. 1 (19 20) 

9 W. R. 15 = 2 Suth. 114 = 2 Sar. 348- 
Impartible Estate— Impartibility of— Effect on. 

Self-acquisition in hands of member of joint family 

— Estate becoming — Effect of. See HINDU LAW— IM 

partible P^state — Nature and incidents of — 
Self-acquisition, etc. (1881) 8 I. A. 99 (116) = 

3 M. 290 f3C8). 

See also cases under HINDU LAW — iMPARTIBf.K 

Estate— Nature and incidents of. 

Impartible Estate— Impartibility of Estate. 

[See also HINDU LAW (1) I.MPARTIBLE ESTATE— 

Partible estate or, (2) Inheritance— Primogem 
TURE, and (3) Joint Family— Partition— partibi e 

PROPERTY ] 


HINDU hAW—(Cofitd.) 


Impartible Estate— Impartibility of Estate— 

Admission by istimrar Zemindar against. 

What amounts to. See HINDU Law— IMPARTIBLE 


INSTATE— SHIVAGUKGA ZeMINDARY— PaRTIBILITY OF. 

(1881) 8 LA. 99 (110-1) = 3 M. 290(303). 


Custom of. 

Ancient and invariable custom — Claim io — Maith 

tainability — Lapse of time necessary for^ 

It may well be doubted whether an estate of which the 
origin dates back only to 1796 could claim at the time of 
the Thirty Yeais’ Settlement in 1863 that it was governed 
by an ancient and invariable custom. {Lord Sinha.) 

Mart.\nd Rao V Malhar Rao. (1927) 56 I. A. 46 = 
55 C. 403 = 24 N. L. R. 26=32 0. W. N. 621 = 
30 Bom. L. R. 251 = 27 L. W. 360 = 107 I. C. 7= 
47 C. L. J. 150 = (1928) M. W. N. 942 = 


A. I. R. 1928 P. 0. 10 = 64 M. L. J. 397. 


Ancient and invariable nature of — A^eeessity for — 

Proof of — Evidence required for. 

A custom of the impartibility of an estate modifying the 
ordinary law of succession must be ancient and invariable 
and must be established to be so by clear and unambiguous 
evidence. To use the words of Lord Justice James in 13 
M. I. A. 542 at 549, “The custom must be proved by 
something like what we should call in this country imme- 
morial usage. It is a thing which cannot be predicated of 
a simple and single estate, tlie title to which dates from 
comparatively a short period of time back.” (Lord Sia/ia.) 

Maktand Rao v. Malhar Kao. (1927)561. A. 45 = 

56 C. 403 = 24 N. L, R. 25 = 32 0. W. N. 621 = 
30 Bom. L. R 251 = 27 L. W. 360 = 107 I. 0. 7 = 
47 C. L. J. 160 = (1928)M. W. N. 942 = 
A. I. R. 1928 P. C. 10 = 54 M. L. J. 397 (401). 


Family custom - Proof of — Amytaon estate. 

Held, on the evidence, that by the lime of the Settlement 
no custom had grown up in the Amgacn family that the 
estate should be held as an impartible estate subject to the 
rule of single succession. {Lord Sinha.) MaKTAND RAO 
v. Malhar Rao. (1927)55 1 A. 45 = 550. 403 = 
24 N. L. R 25 = 32 C. W. N. 621-30 Bom. L. R. 261 = 
(1928) M. W. N. 942 = A. I. R. 1928 P. C. 10 = 


54 M. L. J. 397. 


Proof of — A^ecessity — King., chief or semidudepetr 

dent chief — Estate of — Custom in case of. 

It is true that an estate only becomes impaitible by cus- 
tom, and that the custom has in each case to be proved. 
Bat it is a custom which is usually found to exist where the 
estate belongs to a king or independent chief, or even a semi- 
independent chief of sufficient importance. {Lord Phillt- 
more.) SahdEO NaraiN DEO KUSUM KUMARI. 
(1922) 50 1. A. 58 (68) = 2P 230 = 32 M L. T. 121 = 

A. 1. R. 1923 P. C. 21 = 4 Pat. L. T. 217 = 
37 C. L. J 369 = 18 L. W. 597 = (1923) M. W. N. 377 = 
27 C. W. N. 901 = 26 Bom. L. R. 560 = 71 L C. 769 = 

44 M. L. J. 476. 


Territorial custom — Proof of—rAmgaon estate. 

Held^ that neither by the terms of the grant, nor by terri- 
torial custom, any more than by its inherent nature, could 
the Zemindari of Amgaon be considered an impartible 
estate. {L.ord Sinha ) MaRT.AND RaO v. MALHAR RaO. 

(1927) 55 LA. 45 = 66 0. 403 = 24 N. L. E. 26 = 
32 C. W. N. 621 = 30 Bom. L. R. 261 = 27 L. W. 360 = 
1071. C. 7 = 47 0 L. J. 160 = (1928) M.W.N. 942 = 

A. 1. R. 1928 P. 0. 10 = 64 M L. J. 397. 

Evidence OF. 


Family belief for half a century. 

Though the question (whether the Shivagunga Zemindary 
is a partible or an impartible Zemindary) must be decided 
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HINDU LAW— 

Impartible Estate— Impartibility of Estate— 

EVIDENC E— 


HINDU LAW— 

Impartible Estate — Impartibility of Estate 

(Cim/f/.) 

V.\l\)KKCK—(C(>/i/,/.) 


upon its merits, it is impossible to disregard wliat has pass- 
ed, whether in this suit or in others. For half a century 
this Zemindary has been under the harrow of litigation ; for 
many years between the elder and younger branch of the 
Padamattur Tevar family, and again for many years be* 
twreen separate scions of the younger branch. During this 
long period of discussion and examination, up to the settle* 
ment of issues in this suit, every body has concurred, whetlier 
by statement, admission, or assumption, in ascribing 
to the Zemindary an impartible character (110). (Si/ 
Arthur Hobhouse.') MUTHU VaDUG.ANADH A TvXARv. 

Dorasinga Tevar. (ISfU) 8 I. a. 99 = 

3M. 290 (303) = 4 Sar. 239. 


Family tradition — Xo/i-di- isio/i of estate in spite of 

occasions for di'aision — Estate in possession of family of 
trespassers during period. 

The question was whether the Shivagunga Zemindary was 
a partible or an impartible estate. 

The estate was in the possession of the elder branch of 
the family for thirty years, and during that time three des- 
cents had occured. There were co parceners in that branch 
who would have taken shares if the Zemindary had been 
considered as partible ; but in fact it was alvvai's taken 
entire by the eldest male representative. The elder branch 
were, however, ultimately held to he in wrongful possession, 
and were therefore usurpers. 

Held that, all the same, their ilealing with the eUate 
while they had it was evidence of the family traditions and 
of their practical operation (111). {Sir Arthur l/obhonse.) 


4 

I 


» 


MUTHU VADUGANAOHA TKVAK re DOKASIXGA Ti:\ AH. j 

(1881') 8 I. A 99 = 3 M. 290 (303 4) 4 Sar.239. 
^Gaddinashin — CuUom of — Eviden e of — Value of. 

See Hindu Law— Inheritance— Primogenitukk— j 
Custom of— Gaddinashin. i 


Xoii'divisio/i for a long time. 

The circumstanc<} that a Zemindary had been held entire 
for a very long period would seem to indicate that the ordi- 
nary rules of succession had not been applied to it, and 
gives great countenance to the supposition iliat a custom of 
indivisibility existed (475). {Mr. Baron Parkel) EaJAH 

Deedar Hossein V . Ranee Zuhoor-oon-NTssa. 

(1841) 2 M.I.A. 441 = 2 Suth. 993=1 Sar. 217. 

The fact that an estate had never been divided 

during 6 or 7 generations alone cannot control the operation 
of the ordinary rule of Hindu Law, or deprive the parties, 
if members of a joint and undivided family, of the right to 
demand a partition when they are so minded. {Sir Ja/nes 
W. Colvilel) THAKUR DUKRIAO SlNGH THAKUR 

Dari Singh. (1873) 1 1. A. 1 (8) = 13 B. L.R. 165 = 

3 Sar. 301 = & J’s. No. 25 (Oudh). 

AVt- H indu Law — Impartibility of estate — 

Custom of — Evidence of— Family tradition — 
Non-division, etc. (1881) 8 I. A. 99 (lll) = 

3M. 290(303 4). 

The High Court think that the absence of partition 

for many generations is as consistent with partibility as with 
primogeniture, unless it is shown that partition was claimed 
and refused. Of course if that was shown it would be very 
cogent evidence in favour of primogeniture. And it is 
possible that a divisible estate may remain undivided for a 
longtime. But their Lordships do not think it probable 
that any great number of generations would pass without 

persons entitled to insist upon a partition taking steps to 
enforce it. And the fact that though, during those gene- 
lations, there were occasions for a partition, yet no parti- 
tion took place in fact, to put it at the lowest, lays a 

96 


ground for the favourable reception of evidence in favour of 
primogeniture, or, to put it higher, makes it probable that 
primogeniture is the real custom of the family- (fard 
Hobhonse .) THAKUR NlTR Pal SinGH v, ThaKUR JaI 

Pal Singh. (1896) 23 1. A. 147 - 19 A. 1(8-9)= 

7 Sar. 49. 

^ Official reports — facts stated in — Opi nions express- 
ed in — History of estate given in. 

'J'hough official reports are valuable and in many cases 
the hm evidence of farts slated therein, opinions therein 
expressed should not be treated as conclusive in respect of 
matters requiring judicial determination however eminent 
the authors of such reports may be. So far as the reports 
contain a historical narrative of the Zemindaries referred to 
therein, they are of great value, and probably the l>est 
available history thereof under the circumstances. {Lord 
Sinha .') MARI ANU KaO : . MaLHAR Kao. 

(1927) 55 I. A. 45 = 55 C 403 24 N. L. E. 25 = 
32 C. W. N. 621 = 30 Bom. L. E. 251 = 107 1. C. 7 = 

47 C. L J. 150 =(1928) M W. N. 842 = 
A. I. E. 1928 P. C. 10 - 54 M. L. J. 397. 


Presumption— Onus of Proof. 

The proof lies upon the party seeking to except any 

property from that principle of partition known to the 
Hindu I.aw. 


Held that the oj)peIl.'int not having brought forward proof 
that the suit property was within those exceptions, the 
general lule of partition must prevail. (The /.n'd Chancel- 
lor.) LuXfMON Row SadaSFW re MULLAR ROW BaJEE. 

( 1831) 5 W. E. 67 1 Sutb. 1 = 2 Knapp 60 = 

1 Norton’s L. C. 169 = 1 Sar. 19. 


-yit l^een contended that the suit raj is an indivisi- 
ble /<//, and that the appellant is, as heir, entitlef] to succeed 
to the whole. Now both the Courts below were of opinion 
that the evidence produced wholly failed to establish the 
position that this raj was indivisible, the onus of proof 
under the circumstances clearly lying upon the appellant. 
The course of possession and enjoyment is most distinctly 
opposed to such a claim. The property had been held 
jointly, or m co-parcenary, and the person through whom the 
appellant makes his claim had himself, upon a former occa- 
sion, set up a title to the property, entirely inconsistent with 
the judgment of the Court. Nay, even the appellant 
himself, at the commencement of these proceedings, filed a 
document, in conjunction with the respondent, setting forth a 
joint claim (351). { Dr . Lnshington .) ChirdhaREE 
Singh Koolahul Singh. (1841) 2 M. I a. 344 = 

6 W. R. P. C. 1 = 1 Suth. 98 = 1 Sar. 200. 

I>y the general law prevailing in Tirhoot, and indeed 

generally under the Hindu law, estates are divisible amongst 
the sons, when there are more than one son ; they do not 
descend to the eldest :^n. but are divisible amongst all 
(187). { Mr . Pemhoton Leigh .) BaBOO GuneSH DUTT 
Singh r-. Maharaja Moheshur Singh. 

(1855) 6 M. I. A. 164 = 2 Suth. 20 = 1 Sar. 521. 

The general rule of the Hindu Law of Inheritance is 

partibility. The succession of a single heir, as in the case of 
a Raj. is the excc-ption (,537). (Lord Kingsdmonl ) SECRE- 
TARY OF State in Council of India K.amachee 
BOYE SahaBA. (1869) 7 M. I. A. 476 = 

13 Moo. P. C. 22 = 7 W R. (Eng.) 722 = 
4 W. E. p. c. 42 = 1 Suth. 373 = 1 Sar 684. 

Theoniisof proyingtheexceptionaIca.se that a Zemin- 

dary is impartible in its nature lies upon tlie party setting up 
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HINDU LAW~(r(v/^/.) 

Impartible Estate —Impartlbility of Estate — 

{Con id.) 

Presumim'ion — Onus ok Proof— (Owa/.) 
the same (55). {Mr. S/iand .) ZEMINDAR OF MeRANGI 

V. Sri Rajah Satrucharla Ramarhadra Razu. 

(1891) 18 I A. 45 = 14 M. 237 (246) = 5Sar. 645. 

When there is a dispute with respect to an estate 

being imoartible or otherwise, the onus lies on the party 
who alleges the existence of a custom different from the 
ordinary law of inheritance according to which custom the 
estate is to be held by a single member and, as such, not 
liable to partition. In order to establish that any estate 
is impartil)le, it must be proved that it is from its nature 
impartible and descendible to a single person, or that it is 
impartible and descendible by virtue of a special custom. 
{Lord Sinha.) MARTAND RaO v. MaI.HAR RAO. 

(1927)551. A. 45 = 55 0. 403 = 24 N. L. R. 25 = 

32 C. W. N. 621 = 30 Bom. L. R. 251 = 
27 L. W. 350 = 107 I. C. 7 = 47 C. L. J. 150 = 
(1928) M. W. N. 942 = A. I R. 1928 P. C. 10 = 

54 M. L. J. 397. 

(QUESTION AS TO. 

Mixed laio and fact. 

The question of partibility of an estate is a mixed ques- 
tion of law and fact (110). (A*/r Arthur Hohhouse.) 

MtJ'iTu Vaduganadha TEVAR V. DORASINGA TEVAR. 

(1881) 8 I. A. 99 = 3 M. 290 (302) = 4 Sar. 239. 

Raj — Raja — Technical names of, to estate and 

TO HOLDER THEREOF. 

Necessity — Absence of. Sec HINDU RAW — IM- 
PARTIBLE Estate— Raj— Raja. 

Impartible Estate— Income of. 

Acquisitions ivith — /neorperation with estate of-In- 

tention as to^ Evidence. 

All the estate possessed by the last male holder of an 
impartible estate other than the impartible raj was derived 
from the income of the raj itself which income in the end 
produced very considerable property. There were certain 
villages, mortgages, usufructuary and otherwise, sums due 
on bonds and decrees. Government promissory notes to the 
extent of two lakhs, and other moveable and immoveable 
properties. The whole of the evidence on the question 
whether they \sere intended to be treated as accretions or 
not was as follosvs : — 

“ Some new properties were acquired out of the savings of 
Serampur gadi. When there were savings in my hand I ” 
(the manager of the estate) “used to send the money to the 
raja and take receipts from him. The money was utilised 
by the raja by giving loans and purchasing other properties. 
On some occasions the raja used to lend the money himself 
and these sums are not entered in our books. When the 
loan was given through us, then we used to keep accounts 
of such money. I can’t give the sums that passed through 
our hands or their probable amount. The moneys that 
passed through our hands were invested in loan and also in 
purchasing Zamindaries. The incomes of Zamindaries 
purchased were also entered in our books. It was treated 
as part of the income of the estate. Loans with interest 
repaid were also entered in our books. That money was also 
treated as part of the estate. All this was done at the 
instance of the raja. Loans advanced by the raja person- 
ally and not through our hands, and those that were not 
entered in the estate account at the time of the advance, 
the money when repaid used sometimes to come to our 
hands and sometimes paid to the raja direct. Those that 
came to our hands were entered in our book. What was so 
entered into the estate account was considered as estate 
money with the raja’s consent. I can’t say if the raja 


HINDU LA 

Impartible Estate— Income of— {Cofitd.) 

purchased any landed estate out of the money advanced by 
him personally.” 

Hcid, reversing the Courts below, that the evidence was 
wholly insufficient to affect the property in question with 
the character of impartibility. {Lord BuckmasterS 
JAGADAMBA KUMARl v. NARAIN SlNGH. 

(1922) 50 I. A. 1 (7 8) = 2 P. 319 = 32 M. L. T. 167= 

25 Bom. L. R. 676 = (1923) M. W. N. 460= 
18 L. W. 555 = 28 C. W. N. 98 =37 C. L. J. 287= 
4 Pat. L. T. 319= A I. E. 1923P. 0. 69 = 

77 I. C. 1041 =44 M. L. J. 603. 

Moveable property if can ever be treated as an accre- 
tion to estate. 

whether it be possible in any circumstances to 
treat movable property as an accretion to a landed estate 
of this character (namely, an impartible estate). {Lord 
Bnchmaster.) JAGADAMBA KUMARI v NARAIN SiNGH, 

(1922) 50 I. A. 1 (8 9) = 2P. 319 = 32 M. L T. 167 = 

25 Bom. L. R. 676 = (1923) M. W. N. 460 = 
18 L. W. 556 = 28 C. W. N. 98 -= 37 C. L. J. 287 = 

4 Pat. L. T. 319 = A, I. B. 1923 P. C. 69 = 

77 1. C. 1041 = 44 M. L. J. 603. 

- JVainre of^ in holdeC s hands — Joint family pro- 
perty — Income from ordinary —Nature of— Distinction. 

The income of an impartible estate when received is the 
absolute property of the owner of the estate. It differs in 
no way from property that he might have gained by his own 
effort, or that had come to him in circumstances entirely 
dissociated from the ownership of the raj. It is a strong 
assumption to make that the income of the property of this 
nature is so affected by the source from which it came that 
it still retains its original character. 

It is possible that the confusion that the produce of the 
impartible estate naturally belongs to and forms an accre- 
tion to the original property is due to the consideration of 
the position with regard to an ordinary joint family estate. 

In such a case the income, equally with the corpus, forms 
part of the family property, and if the owner mixes his own 
moneys with the moneys of the family— as, for example, 
by putting the whole into one account at the bank, or by 
treating them in his accounts as indistinguishable — his 
o\yn earnings share with the property with which they are 
mingled the character of joint family property ; but no such 
considerations necessarily apply to the income from imparti- 
ble properly. {Lord Buckmaster.) JAGADAMBA KUMARI 

V. Narain Singh. (1922)60 I. A. 1(7) = 2P. 319 = 

32 M. L. T. 157 = 26 Bom. L. E. 676= 
(1923) M. W, N. 460 = 18L. W. 566 = 28 C. W. N. 98 = 

37 C. L. J. 287 = 4 Pat. L. T. 319 = 771. C. 1041 = 

A. I. R. 1923 P. C. 69 = 44 M. L. J. 603. 

Pnrehasts loith — Accretion to estate or not — Court 
of Wards in management of estate — Purchases by, on be- 
half of 7oard. 

The property in dispute was bouglit for P by the Court 
of Wards out of savings of the Zemindary and must be con- 
sidered as P\f savings, {Lord Robertson.') SRIMATI RANI 
PARBATI KUMARI DEBI V, JAOADIS CHUNDER DHABAL. 

(1902) 29 I. A. 82(98) = 29 0. 433(463) = 

6 C. W. N. 490 = 4 Bom. L. E. 366 = 8 Sar. 206. 

Purchases ivith — Incorporation with estate of — In- 
tention as to — E7>idence. 

All that the respondents can point to as indicating P's. 

(the Zemindar’s) intention to deal with property purchased 
out of savings of the Zemindaiy as part of the Raj is that the 
rents w’ere collected by the same servant, and the collection 
papers kept with the papers of the Raj. These meagre 
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HINDU LAW— 

Impartible Estate— Income of— {Contd .) 

facts afford no adequate ground for holding that the Raja 
intended to incorporate the property so purcliased with the 
ancestral estate for the purposes of succession (98). {Lord 
Kobertson.) SrIMATI KANI RarBATI KUMAKI DLBI 7'. 
JAGADIS CHUNUER DHABAL. (1902)29 1. A. 82^ 
29 C. 433 (463) - 6 0. W. N. 490 = 4 Bom. L.R. 365 - 

8 Sar. 205. 

Impartible Estate — Joint ancestral estate. 

See Hindu Law — Impartible Estate — Joint 

Family Property— Estate forming. 


Impartible Estate— Joint family with an, descending 
according to rule of lineal primogeniture with rights 
of maintenance and other privileges to junior 

members. : 

If can be established in modern times. 

A joint family with an impartible estate descending ac- 
cording to a rule of lineal primogeniture with right.s of main- | 
tenance and other privileges for the junior members cannot ) 
be established in modern times (89). {Sir John ! 

Palani AMMAL V . Muthuvenkatacdala Mont.agak j 
(1924) 52 I. A. 83 = 48 M. 254 - 6 P. L. T. 133 - | 

21 L. W. 439 = (1926') M. W. N 330= ■ 
27 Bom. L. E. 735 ^ 3 P. L. R. 126 - 23 A. L. J. 746 = 


29 C.W.N. 846 = 6 L.R.P.C. 143 = 
A. I. R 1925 P. C. 49 = 871. C. 333 = 48 M. L. J. 83. 


Impartible Estate— Joint Family Property — 

Estate forming. 

Adverse Possession OF, barking right oi suc- 
cession of JUNIOR branch, 
alien.ation of. 

CO-Pv>RGENARY IN. 

Execution SALE OF “kkjht, title and inferest” 

OF HOLDER IN— PURCHASER’S RIGHTS UNDER. 
MAINTEN.ANCE to junior MEMBERS OUT OF. 

Partition of. 


% 

\ 

I 

I 

I 

( 

I 

I 


Right by birth under Mithakshara law in. 
Separate property of last holder or — Evi- 
dence. 

Separation as regards. 

Succession to. 

Survivorship. 

Adverse Possession of. Barring Right of 


$ 

Succession of junior branch. I 

^ f 


Proof of. See HINDU LAW — IMPARTIBLE ESTATE 

— Joint Famii.y Property — Estate forming — Suc- 
cession TO— Junior branch’s right of. 

(1897) 24 I.A. 118(127) =20 M. 256 (268). 


ALIENATION OF. 


-^Gift^ Alienation by 7vay of-— Validity of — Cnstot 

prohibiting — Onus of proof of. 

The holder of an impartible estate, the succession \ 
which was governed by the lule of primogeniture, made 
gift of a number of villages, forming part of the estate, to h 
junior wife. The family was governed by the law of tl: 
Mithakshara, His son sued to set aside the gift on t 
ground that it had not been made for necessary purposes. 

The courts below held that the plaintiff and his fathe 
the defendant, being members of a joint Hindu family, ai 
the suit estate being joint ancestral property, and the law' 
the Mithakshara being applicable, the holder of the esta 
could not make a gift of property appertaining to the esta 
fcxcept for necessary purposes, and that the gift in questic 
not having been made for such purposes was void and mu 
be set aside. The Courts below thought that the oni 
was upon the defendant to prove that by custom the esta 
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A LI EN ATI ON t >F— ( Contd. ) 

was alienable, and held that the custom had not been pro- 
ved. 


Held, reversing the courts below, that the onus, was on 
the plaintiff of proving a custom of inalienability, and that, 
as he had failed to prove such a custom, the gift ought not 
to have been declared invalid (65-6). {Sir Richard Couch}) 
Rani Sartaj Kuari Ram Deoraj Kuari. 

(1887) 15 1. A. 51=10 A. 272(289) = 5 Sar. 139. 


Restraint npon^ Mithakshara la7o rule as Ap- 
plicability of. 

The reason for the restraint upon alienation under the 
law of the Mithakshara is inconsistent with the custom of 
impartibility an^l succes,sion according to primogeniture. 
1 he inability of the father to make an alienatir)n arises 
from the proprietary right of the sons (03). The property 
in the paternal or ancestral estate acquired by I)irth under 
the Mithakshara law is so connected with the right to a par- 
tition, that it does not exist where there is no right to it. 
By the custom or usage the eldest .son succeeds to the whole 


estate on the death ot the father, as he would if the pro- 
perty were held in severalty. It is difficult to reconcile this 
mode of succes.sion with the rights of a joint family, and to 
hold that there is a joint ownership, which is a restraint 
upon alienation (64). If, as their l.ordships are of opinion, 
the eldest son, where the Mithakshara law prevails and 
there is the custom of primogeniture, does not become a co- 
sharer with his father in the estate, the inalienability of the 
estate depends upon custom, which must be proved, or, it 
may be in some cases, upon the nature of the tenure (65). 
{Sir Rio hard C 'ouchf) Ram Sartaj Kuari v. Rani 

Deoraj Kuari. (1887) 15 I. A. 51 = 10 A. 272 (289) = 

6 Sar. 139. 


Will — Alienation by, depri: iug son of all interest 

in estate — V alidity — Estate not inalienable by custom or by 
reason of its tenure. 

1 he Impartil)Ie Estate of Pittapur was admitted to be not 
inalienable by virtue of any special family custom or tenure 
attaching to the Zemindari. 

Held, that it was within the power of the holder of the 
estate to alienate it by his will so as to deprive his son of all 
interest in the estate. {Sir Richard Couch.) Sri RaJA 
Rao Venkata Surya Mahipati Rama Krishna Rao 
Bahadur Court of Wards. 

(1899) 26 I.A. 83 (90) = 22 M. 383 (391) = 7 Sar. 481 = 

3 C. W. N. 416= 1 Bom. L. R. 277. 


The junior members of a joint Hindu family owning an 

ancestral impartible estate descendible according to the rule 
of primogeniture have no co-parcenary rights in the impar- 
tible estate, and no rights in that estate which entitle them 
to a partition of the impartible estate. They cannot pre- 
vent the holder from alienating that impartible estate in 
such a way as to determine any contingent interest they 
have in it under the custom of the family. Their contin- 
gent interest under the custom is liable to be defeated by an 
alienation of the estate by the holder, even if the family re- 
mains joint (201 ). {Sir John Edge.) THAKURANI TaRA 

Kumari V . Chaiturrhuj Nakayan Singh. 

(1915) 42 I. A. 192 = 42 C. 1179(1195) = 
19 C. W N 1116 = 18 M.L.T. 228 = 2 L.W. 843 = 
(1915)M.W. N 717 = 13 A. L J 1034 = 30 1. C. 833 = 
17 Bom. L.R. 1012 = 22 C. L. J. 498 = 29 M. L J. 371. 

Will — Alienation by — Custom against — Evidence of 

—Statement by last holder, the validity of whose disposi- 
tion was in question, that a previous holder had no right to 
make a will— Admissibility of— Statement made by way 
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of pleading in procee lings in which last holder was contest- 
ing will of his predecessor. Sre AD.MISSIOM — SelF-SERV- 
ING STATEi\rENT — ADMISSIHILITY OF — HtNPU LAW— 

iMPARTini.E Esi'atf. (1927)54 I.A. 289(296) = 

64 C. 996. 

Wi 1 1 — Ai id ft (j/i on hy^Ciistcm prohi Inti ng^ Proof 

of — Offtis — Qua fituffi. 

It was recognised in the Sartaj Kuari case aud the first 
Piltapur case that the general rule that the holder of an 
impartible estate can alienate it by will, although the family 
is undivided, might be displaced by proof of a family cus- 
tom restricting alienation, the onus of proving such cus- 
tom being cast upon the person who alleges it (297-8) 

//et(t that the appellant who set up such a custom had 
failed to establish it (298). {Lord li^art i/igiott of Ctyffef) 
PROTAP CHANDRA DeO JAGADISH CHANT)KA DEO. 

(1927) 54 I. A. 289 = 54 C. 995 = 25 A.L.J. 628 = 

102 1.0.599 = 20 Bom. L.R. 1136 = 
(1927) M.W.N. 513 = 31 C.W.N. 943 = 
4 O.W.N. 650(2) = 39 M.L.T. 1 = 46 C L. J. 136 = 
8 Pat. L.T. 623 =A. 1. R. 1927 P. 0. 159 = 

53M.L.J. 30. 

■ Will — Alienation hy — P^ilidity. 

The last holder of the Dhalbhuni Raj made a will, where- 
by he appointed the respondent executor, and bequeathed the 
estate to him and declared him to be the next Raja. The 
family was a joint and undivided one, governed by the 
Mithakshara School of Hindu law. The estate was ances- 
tral, and succession to it wa.s governed by a family custom 
according to the rule of lineal primogeniUire. The Raj was 
impartible. Admittedly, if the will of the last holder was 
inoperative, the appellant, according to the rule of lineal 
primogeniture, would be the next heir, and would as such 
be entitled to succeed to the estate. 

//eld, following the deci.sions of the Hoard in the Sartaj 
Kuari and the first Pittapur cases, that the will was valid, 
and conferred a valid title to the estate on the respondent 

(297). 

The Sartaj Kuari and the first Pittapur cases are not in- 
consistent with those on the right of succession (297). 
(Lord Warrington of Clyffe.) PrOTAP CHANDKA DeO 
V. JAGDISH CHANDRA DeO. 

(1927) 54 I.A. 289 = 64 C. 995 = 25 A.L.J. 628 = 

102 I.C. 599 =20 Bom. L.E. 1136 = 
(1927) M. W. N. 513 = 31 C.W.N. 943 = 

4 O.W.N. 650 (2) = 39 M.L.T. 1 = 46 C.L.J. 136 = 

8 Pat. L. T. 623 = A.I.B. 1927 P C. 159 = 

53 M.L.J. 30. 

Co parcenary in. 

Survivorship cannot obtain in a Raj enjoyed and in- 
herited by one sole member of a family from its very na- 
ture, and there can be no community of interest (54l\ 
(L^ord Chelmsford.) NEELKISTO DEB BURMONO v. 
BEERCHUNDER ^'HAKOOR. ( 1869) 12 M.I.A. 623 = 

12 W.R. (P.C.) 21 = 3 B. L.R (P C.) 13- 

2 Suth. 243 = 2 Sar. 623 

• 

The property in the paternal or ancestral estate ac- 
quired by birth under the Mithakshara law is so connected 
with the right to a partition, that it does not exist where 
there is no right to it. By the custom or usage the eldest 
son succeeds to the whole estate on the death of the father, 
as he would if the properly were held in severalty. It is 
difficult to reconcile this mode of succession with the rights 
of a joint family, and to hold that there is a joint owmership, 
^'hich is a restraint upon alienation (64). The ejde.st .son 
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where the Mithakshara law prevails and there is the cus- 
tom of primogeniture, does not become a co-sharer with 
his father in the estate (65). (Sir Richard Couch,) RaNI 
Sartaj Kuari r-. Rani Deokaj Kuari. 

(1887) 15 I.A. 51 = 10 A. 272 (289)= 6 Sar. 139. 

The junior members of a joint Hindu family owning 

an ancestral impartible estate descendible according to the 
rule of primogeniture have no co-parcenary rights in the 
impartible estate, and no rights in that estate which entitle 
them to a partition of the impartible estate. They cannot 
prevent the holder from alienating that impartible estate in 
such a way as to determine any contingent interest they 
have in it under the custom of the family. Their contin- 
gent interest under the custom is liable to be defeated by 
an alienation of the estate by the holder, even if the 
family remains joint (201). (Sir John Edge.) ThaKURANX 

Tara Kumari r-. Chathurbhuj Naravan Singh. 

(1915) 42 I.A. 192 = 42 C. 1179 (1196)^ 
19 C.W.N. 1115 = 18 M.L.T. 228 = 2 L.W. 843 = 

(1915) M.W.N. 717 = 13 A.L.J. 1034 = 


17 Bom. L'R. 


1012 = 22 C.L J. 498=30 IC. 833 = 

29 M.L.J. 371. 


The decisions in the Madras Courts prior to the case 

of Sartaj Kuari embodied the theoiy that there was joint 
property in an impartible Zemindari, which only fell short 
o? co-parcenary because, by custom, partition was inadmis- 
sible. But by that decision and by the decision in the 
Pittapur case it has now been definitely settled that in im- 
partible properties there is no co parcenary (152-3). An 
impartible Zemindary is the creature of custom, and it is of 
its essence that no co-parcenary exists (154). (Lord 
Dnnedifi). RaMA RAO KaJA OF PriTAPUR. 

(1918) 45 I.A. 148 = 41M. 778 (783-4) = 
24 M L.T. 276 = (1918) M.W.N. 922 = 
23 C.W.N. 173 = 28 C. L. J. 428 = 20 Bom. L.R. 1066 = 
16 A. L. J. 833=5 Pat. L.W. 267 = 47 1,0. 364 = 


35 M.L.J. 392. 


An impartible Zemindary is the creature of custom, 

and it is of its essence that co parcenary in it does not 
exist. 

In a case in which the claim of the appellant to the 
Bettiah Raj was founded upon the view that his branch of 
the family was joint with the family of the late Raja and 
accordingly became entitled, upon the death of the late 
Raja wiihout male issue, to succeed l)y the rule of co-parce- 
nary to the estate, htdd that, even on the appellant’s view 
of the facts, he cou! 1 not .succeed in the appeal. (Vis- 
count Cave.) NAUAVAN SinGH v, JANKI KOER. 

(1920) 12 L.W. 349 = 24 C.W,N. 867 = 

28 M.L.T. 106 = 621.0. 289. 


Execution sale of “right, title and 

IN I EREST " OF HOLDER IN —PURCHASER’S 

RIGHTS UNDER, 

Sale in 1876. See EXECUTION SALE— PURCHA- 
SER AT— Rights of— Law governing. 

(1903) 31 1. A 1 = 27 M. 131(142-3), 

Maintenance to junior members out of. 

See Hindu Law — Impartible estate— Junior 

MEMBERS— Maintenance of. 


Partition of. 

See Hindu Law— Impartible Estate— Joint 

Family Property — Estate forming— Co parce- 
nary IN, 
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Right by Birth under Mithakshaka Law in. 

The property in the paternal or ancestral estate ac- 
quired by birth under the Milhakshara law is so connected 
with the right to a partition, that it does not exist where 
there is no right to it. By the custom or usage the eldest 
son succeeds to the whole estate on the death of the father, 
as he w’ould if the property were held in severally. It is 
difficult to reconcile this mode of succession with the 
rights of a joint family, and to hold that there is a joint 
ownership, w’hich is a restraint upon alienation (64). {Sir 
Richard Couch.) KaNI SaUTAJKuaRI t'. KanI DeOKAJ 
KuaRI. (1887) 15 I A. 51 - 

10 A. 272 (289) -5 Sar. 139. 

Separate property ok last holder or— 

Evidence, 

■ Statement of former holder of estate on oftieial re- 

quisition — Admissibility o) — Value of. 

Where the question was whether, though the family of 
the plaintiff and the appellant’s husband, the last holder of 
an impartible estate, was undivided, the estate was in fact 
the separate property of the appellant’s husliand, and the 
evidence concerning the original grant of the estate, and 
the terms on which it was held, was extremely scanty, held 
that the statement of a former holder of the estate, made 
on an official requisition at a time when he had no interest 
in giving, nor apparent motive for giving, any but a true 
account of the history of the ccsiate and of the custom id his 
family, was in every way w{>rihy of credit (336). {Mr 
James H'. Colvile). STREE RaJAH VanU.MALA VENKA- 
YAMAH V. STREE KAJAH VaNUMALA ROOCHIA Vf.N- 

KONDORA. (1870) 13 M.I.A. 333 = 

2 Suth. 302 = 2 Sar. 546 = 13 W. R. 21. 

Separ.ation as regards. 

Agreement effectinct— Agreement by holder renoune’ 

ing on behalf of himself and his descendants all interest in 
the estate in favour of junior member if an — liffeet of., on 
future rights of succession on foot of estate being separate 
property. 

Muthu Vaduga was the Z- niindai of Padamaitur in 1826. 
He was joint in estate wiih his younger brothers, Muttu* 
swami and Chinnasami. In 1826 the uncle of the three 
brothers w'as the Zemindar of the impartilde Zemindary of 
Shivaganga, of which Padamatlur was a Sul)-tenurc and he 
died leaving no male issue, but a wdfe, Parvata, then preg- 
nant. On the death of the uncle, the Shivaganga Zemin- 
dary was claimed by Muttu Vaduga, and was given over to 
him by Government when Parvata was delivered of a daugh- 
ter. In anticipation of that event a family arrangement 
took place which was embodied in an agreement of 1829 
passed by Muthu Vaduga to his second brother Muthusami. 

The agreement provided that, in the event of Parvata 
being delivered of a daughter, Muthu Vaduga and his off 
spring should have no interest in the palayappat of Pada- 
mattur, but that Muthu.swami alone should be the Zemindar 
and rule and enjoy the same, allowing at the same time, as 
per former arrangement, to the youngest l>rother Chinna- 
sami the village that had been assigned to him before. The 
agreement also provided that Muthuswami should have no 
concern with any debt cpntracted by Muthu Vaduga duiing 
the time he was Zemindar of Padamattur, and that the lat- 
ter should himself lie re.spon^^ible for the saire. 

Padamattur was, in pursu.ance of tl.at agreenunt, enjoyed 
Muthuswami tluring his lifetime, and by his only son 
Dorai Pandian, after his death. Shivaganga was similarly 
enjoyed by Muthu Vaduga, and his son and grandson. As a 
result of a litigation commenced by Parvata and her daugh- 
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ter, Sliivaganga, however, passed from the line of Muthu 
Vaduga. 

Dorai Pandian died leaving a widow , but no issue. There- 
upon the last son of Muthu Vaduga sued for the recovery of 
the Zemindary of Padamattur, on the ground that it wa.s 
joint family property of the deceased and of the desenclants 
of Muthu Vaduga, and that he (plaintiff) was therefore en- 
titled to succeed to that estate in preference to the widow of 
Dorai Pandian. The question for decision was whether, by 
reason of the transaction in 1826, the particular property of 
Padamattur ceased to be the joint property of the three bro- 
thers, and so upon the deatli of Dorai Pandian became sub- 
ject to the rule of succession affirmed in the Shivaganga 
Case. 

Held, that the effect of the agreement of 1829 was to 
make Padamattur the property of the two instead of the 
three brothers, with, of course, all its incidents of imparti* 
bility and peculiar course of descent, and to do so as effectu- 
ally as if in the course of an ordinary partition between 
Muthu Vaduga, on the one hand, and the two younger bro- 
thers, on the other, a particular property had fallen to the 
lot of the two (75), and that, consequently, as between the 
descendants of Muthu Vaduga and Dorai Pandian, Padamat- 
tur was tlie separate properly of the latter, and. devolved, on 
his death without issue, to his widow, notwithstanding the 
undivided status of the family, under the rule of succession 
affirmed in the Shivaganga Ca^e (77). 

Of course, the renunciation by Muthu Vaduga would not 
deprive liis descendants of sucii future rights of succession 
as they might aftei wards have in that property (Padamat- 
tur). treating it as separate property quoad them, — such a 
right of succession, for instance, as might accrue to them in 
the present case on the death of the wido\v of Dorai Pandian 

ERIASAMI r . PEKIASAMI. 

(1878) 5 I. A. 61 = 1 M. 312 (322, 329) = 

2 0. L. R. 81 = 3 Suth. 508-3 Sar. 795. 

Agreement effecting — What amounts to. 

The question for decision in the suit was whether the suit 
Zemindary was separate property in the hands of its holder 
at the time of his death and devolved thereafter upon his 
widow, the defendant in tlie suit, or whether it was joint 
family property and plaintiff was entitled to the same to the 
exclusion of the widow. The decision depended upon the 
construction of a Sunmid or Samakhia entered into in 1809 
between the paternal uncles of A, the father of the last hol- 
der of the estate, and a minor at the time. The arrange- 
ment was not one which was then for the first time come to, 
but one which had been come to by the uncles in conjunc- 
tion with their father, who at that time constituted the 
head of the family. 

Held, in vievv of the terms of the Sunnud and of the 
subsequent conduct and acts of the parties, that the SulxDrdi- 
nate Judge was right in his construction of it, and that the 
document umounled to an agreement by which the joint 
family estate was divided among the sevtnd members of the 
joint family, and that the Zemindary in dispute fell to the 
lot of as his sej)arate property. Held , accordingly that 
the defendant was entitled to the Zemindary- {Sir Rarnes 
Peacoek.') VaDREVU RaNGANAVAK AMM A 7-. VaDREVU 
BULLi Ra.maiya. (1879) 3 Suth. 680 = Bald. 321 = 

5 C. L. R. 439. 

Annuity p,iid to junior member out of estate — Stop- 
pa!^e of. iioing to his miseoudui t id time of Jndiau A/utinv 
- /i^eet of. 

P and the plaintiff were the two sons of the holder of an 

impartible estate, the succession to which was governed by 
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(74). (Sir James If ’. Cohile.) 1 
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the rule of primogeniture. On the death of their father, P, 
the elder son, succeeded to the estate, and plaintiff, as a 
younger brother, became entitled, according to the usage of 
the family, to maintenance. For sometime after the death 
of his father the plaintiff received an annuity of Rs. 1,000 
out of the estate of the Raj. The family was joint and 
undivided down to the time of the Indian Mutiny ; but, in 
consequence of the plaintiff’s misconduct during the distur- 
bances, the payment of his annuity was withheld with the 
sanction and under the direction of Government. Further, 
in a suit brought, after P's, death, against the manager of 
the Court of Wards to enforce payment of the annuity duiing 
the minority of P's son the last male holder of the estate, it 
was held that there had been that which, adverting to the 
nature of the property, was equivalent to an attachment 
thereof, and the suit was dismissed. Theie was not, how- 
ever, any adjudication of forfeiture under Act XXV of 1857, 
nor was any proceeding ever taken under that Act ^Yith 
reference to the estate itself. 

Held, that the stoppage of the annuity, and the proceed- 
ings in respect thereof, did not amount to a confiscation of 
the estate, and did not in any manner alter the status of the 
plaintiff as a member of the joint family (153-4). {Sir 
Barnes Peacock). RaJAH RUP SiNGH v . RaNI RaISNI. 

(1884) 11 I. A. 149 = 7 A. 1 (10-1) = 
A. W. N. (1884) 246 = 4 Sar. 533. 

Arrani(ement not effecting, and preniding merely for 

mode of enjoyment of family property. 

Where one of two brothers, who had jointly inherited a 
Zemindari, allowed the other to succeed to the Estate and 
become Zemindar and executed in his favour two documents 
called “ Pharikat Sunnuds ” which ran as follows : — 

“ As we have both equally divided and taken all the cash, 
etc., to which both of us are entitled, I bind myself not to 
claim anything from you at any time, I shall reside in the 
village which you were pleased to give me for Tny mainten- 
ance, and act according to your wishes.” 

“ I or my heirs shall not at any time make any claims 
against you or your heirs in respect of property, moveable 
or immoveable, or in respect of any transaction. As our 
father put you in possession of the Zemindari, I or my heirs 
shall not make any claim against you or your heirs in res- 
pect of the said Zemindari. ” Held, that, even if the estate 
W’as impartible, the arrangement embodied in the docu- 
ments had not the effect of taking the Zemindari out of the 
category of joint or common family property so as to make 
it descendible otherwise than according to the rules of law 
applicable to such property and that it was nothing more in 
substance than an arrangement for the mode of enjoyment 
of the family property which did not alter the course of des- ( 
cent. The arrangement was quite consistent with the i 
continuance of the legal character of the property (123). l 
{Lord Daveyl) SRI RaJA ViRAVARA THODRAMMAL RaJYA , 

Lakshmi Devi Garu z'. Sri Raia Viravara Thoij- 

RAMMAL SURYA NARAYANA DHATKASU BAHADUR 

GaRU. (1897)241. A. 118 = 20 M. 256(264-5) = 

7 Sar. 186. 

' ' — Concurrent findings as to — Prh'y Council's inter- 
ference zoith. 

Now, the facts upon which this alleged separation is based 
have been concurrently found by the two courts below, and 
are no longer the subject of dispute. The argument properly 
open to the appellant is not upon the fads theni.selves, but 
that these facts, when accepted, do establish separation (5). 

The Courts below’ having concurrently found against the 
alleged separation and there having been no mis-application 
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of the principles of law' which regulated the question, their 
Lordships held that the appellant w'as concluded by the said 
findings ol fact (6). {Lord Buckmaster.) JAGADAMBA 

Kumari z'. Narain Singh. (1922) 60 1. A. 1 = 

2 P. 319= 32 M. L. T. 167 = 77 I. C. 1041= 
25 Bom. L. B. 676= (1923) M. W. N. 460 = 
18 L. W. 555 = 28 C. W. N. 98 = 37 C. L. J. 287= 
4 Pat. L. T. 319= A. I. E. 1923 P. C. 69 = 

44 M. L. J. 603. 

Intention to seller — Intimation unequivocal of^ 

Separation by — Rule as to — Applicability of — Evidence of 
separation in that way snust be strong. 

The rule of Hindu law that it is competent to a member 
of a joint family to separate himself from the family by a 
clear and unequivocal intimation of his intention to sever 
applies equally to an impartible estate belonging to a joint 
family ; but as in that case the person separating forfeits 
his chance of inheriting the whole of the estate by survivor- 
ship, it requires strong evidence to establish sucli separation. 

Where all that appeared was that a village appertaining to 
an impartible estate was granted to a junior member of the 
family for maintenance, that the junior member himself 
did not go to reside at that village, but that after his death, 
his son, the plaintiff, went there, when the then holder of 
the estate was a minor and the estate was under the ma- 
nagement of the Court of Wards, the effect of which change 
of residence necessarily effected a separation in food and 
mess, held that there w’as no separation of the joint family. 
{Lord Buckmaster,) JaGADAMBA KUMARI v, NARAIN 

Singh. (1922) 60 I. A. 1 (6-6) = 2 P. 319 = 

32 M. L. T. 157=25 Bom. L. B. 676 = 18 L. W. 666 = 

(1923) M. W. N. 460 = 28 C. W. N. 98 = 
37 C. L. J. 287=4 Pat. L. T. 319 = 77 I. C. 1041 = 

A. I. R. 1923 (P, C.) 69 = 44 M. L. J. 603. 

Joint zoorship —Absence of — Evidence of — Value of, 

in Southern India, 

In Southern India evidence as to the absence of joint 
worship is of very little weight. There is practically no 
joint family worship. {Sir John Wallis.) KONNAMMAL 

z'. ANNADANa Jadaya Goundar. (1927) 56 I. A. 114= 

51 M. 189 = 27 L. W. 497 = 5 O. W. N. 411 = 
108 I. C. 354 = 30 Bom. L. R. 802 = 47 C. L. J.488 = 

9 Pat. L. T. 347=26 A. L. J. 642 = 32 O- W. N. 983 = 

A. I. R. 1928 P. C. 68 = 64 M. L. J. 604. 

Onus of proof of. , 

It being established in the present case that this imparti- 
ble estate was at onetime the joint property, of a family 
consisting of the descendants of the common ancestor of the 
defendant and the last holder it is in their Lordships’ 
opinion incumbent on the plaintiff to adduce satisfactory 
grounds for holding that the joint ownership of the defen- 
dants’ branch in this estate w as determined so that it became 
the separate property of the last holcler’.s branch. {Sir John 
Wallis.) KONNAMMAL Z'. ANNADANA jADAYA GOUN- 

i>AK. (1927) 65 I. A. 114 = 61 M. 189=27 L. W.497 = 

5 O. W N. 411 = 108 I C. 364 = 30 Bom. L R. 802 = 

47 C. L. J. 488= 9 Pat. L.T. 347=26 A. L. J. 642= 

32 C. W. N. 983 = A. I. R. 1928 P. 0. 68 = 

64 M. L. J. 604. 

Partible property — Partition of — Effect of. 

Once it is established — ^as it must now be taken to be — 
that for the pm'pose.s of su(:ces.sion an impartible estate may 
be joint family property, it is dillicult to see u|x>n what prin- 
ciple the fact that the niember.s of the joint family or of any 
branch of the family have exercised their right of partition 
over their partible* property should be held to divest them 
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of their interest in the impartiljle estate over which they 
have no right of partition. It certainly cannot be put upon 
the ground of surrender or renunciation, for there is nothing 
in the fact of these partitions of their partible property to 
suggest any intention of renouncing their rights of succes- 
sion to the impartible estate, nor do they receive any consi- 
deration for such renunciation. Further, to lay down tliat 
members of a joint family :ould not partition their partible 
property without losing their rights of succession in the im- 
partible estate would impose on these families a restriction 
on the free right to partition which has been so fully lecog- 
nised by the decisions of this Board in recent years. (Sir 
John Waliis.') KONNAMMAI. v. ANNADANA JaDAVA 
GounDER. (1927) 55 I. a. 114 = 51 M. 189- 

27 L. W. 497=5 O. W. N. 411 = 108 I. C. 354 = 
30 Bom. L. R. 802 = 47 C. L. J. 488- 9 Pat. L.T. 347- 

26 A. L. J. 642 = 32 C. W. N. 983 = 
A. I. R. 1928 P. C. 68 = 64 M. L. J. 504. 
Partition of impartible estate itself if necessary. See 

Hindu Law— Impartible Estate— Joint Family 
Property— Estate forming— Separation as re- 
gards— Proof OF. (1915) 42 I. A. 192(201) = 

42 C. 1179(1194-5). 

Partition of impartible estate and of other property 

— Jujiior members' suit for — Decree in, dismissin;^ suit as 
regards former and direetin^ partition of latter —E/fect 
of. 


In a suit for partition brought by a junior member of a I 
family against his elder l>r(>ther, the Court found that a . 
considerable portion of the suit property, the zemindari 
estate of Challapalli was impartible, dismissed the suit with j 
regard to it, and granted a decree for the partition of cer- | 
tain property, not forming part of the zeniindary estate. 

Held, that the family did not become a divided one in 
consequence of the proceedings in the said suit and that, as j 
regards the impartible estate, the junior members retained' 
such right and interest in respect of maintenance as belonged 
to the junior members of a raj or other impartible estate 
descendible to a single heir (l56 7). 

It is true that in the prior suit a decree was made for the 
partition of a portion of the family property, but it was a 
very inconsiderable portion, and had no relation whatever ; 
to the Zemindary estate, which was held to be impartible. ' 
{^Sir Henry De Villiersf) KaJA N'ARLAOADDA MaLLI- i 

karjuna Prasad Navudu v. Raja Vari.agaod.a i 
Durga Prasad Navudu. (1900) 27 I. A. 161 = 

24M. 147 (163)= 5 C. W. N. 74 = 2 Bom. L. R. 945= i 

7 Sar. 761 = 10 M. L. J. 294. ! 


“ Partition of other property and giving up by junior 
member of claim to share in impartible estate as co parcener 
— Deed evidencing — Effect of. 

, In 1831, the then holder of the talooka of Gungore 

died, and G, his eldest son, became entitled to it. On 

31-1.1832, two documents, called deeds of partition, were 

executed and filed in the collectorate on the 9th of March, 

following. One was executed by the father of the appellant 

and his uncle S, and was, so far as was material, as 
fol low’s : — 

Whereas the said ^’,proprietorandZemiiKlar,dei:ar- 

k I him surviving his eldest son C7, and us 

the declarants, his heirs ; consequently we, the declarants, of 
our own free will and accord, in acroidan t* with th<; 
testament of our brother and father deceased, who while 
alive constituted the said G, conformably with fanuly custom I 

he proprietor and his successor, do hereby ingenuously 
declare as follows:— e, jr , 


HINDU LAW— 

Impartible Estate - Joint Family Property- 
Estate forming -(CW^/.) 

Separation as regards— ( cvw.) 

“ Taiooka Gungore, an ancestral estate, ha.s been, in 
a-tordance with family custom, from time immemorial, held 
by one person, the eldest son, and the registered proprietor, 
from generation to generation ; and in case the registered 
proprietor dies without issue, the younger brother of the 
deceased or his eldest son becomes the rightful proprietor 
of taiooka Gungore, The said G, is competent to present 
a^ petifioii and have his name enrolled as proprietor in the 
Collectorate Ke.ords by the removal of the name of B 
deceased, in respect of the entire taiooka aforesaid ; and,’ 
after payment of the Government revenue, to appropriate 

the produce thereof without allotting any shares and any 

other participating therein. We the declarants have not 
; nor shall have, any claim, right, or demand in respect 
I thereof. If ever we or our heirs hereafter, contrary to this 
I deed, prefer any claim for co-partnership or shares in 
I taiooka Gungore aforesaid before the authorities for the 
.time being, such claim shall be null and void, and of no 

I etrect. 




• w w » 
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called P, as to which a was admitted that the three decla- 
rants were entitled to equal shares. 

The other document was executed by G, and was, so far 
as was material, as follows ; — 

“ Whereas B, my father, departed this life ; and where- 
as niy late father, in accordance with the family custom 
which prevails with regard to taiooka Gungore for the 
eldt.st son to succeed to the proprietorship after the death 
of the registered proprietor, constituted me the declarant in 
his lifetime the proprietor and his succe.-sor to the whole 
estate afoiesaid and all properties ; accordingly, that is to 
say, Ml accordance with the will of the father and the 
family custom, taiooka Gungore, the ancestral estate, has 
teen in my po.ssession without any other participating or 
having shares therein.” e b 

The rest relat^ed to the rights of the other declarants to 

the properties other than Gungore. 

///■A/ that the partition which took place in 183'> of the 

other property could not be held to have affected the 
character or ihe mode of descent of taiooka Gungore 

The partition then made was clearly intended to be con- 
fined to the property which was then admitted to be 

^ intention of the parties was to leave 

the Taiooka in the condition in which they found it. There 
is nothing in the transaction which evinces any intention on 
the part of the junior members of the family to part with or 
transfer any right or contingent right of property, which 
they might have ; they only admitted that they had no claim 
to share in lalooka (ningore as co parceners (2/1-2) 

Held further tliat a deed of 1852 by which a suit brought 

by one of the junior members against the holder of the 
estate was compromised had only the same effect (273). 
(Sir James IV. Co/vile.) CHOWDHRV Chintamun 

Singh 7\ Muss.\.mmai’ nowlukho Konwaki. 

(1876) 2 I. A. 263-1 C. 153 (161-2)= 24 W. R. 255=^ 

3 Sar. 537 = 3 Suth. 204. 

— Possibility of —Modes of. 

lu tegarcUo an impartible estate it is dear that where an 
impartible Zemindary has Iteen acquired by the last holder 
or hjs I, ranch as a self-acquisition, the other undivided 
members of In.s fanniy take no interest in it and it descends 
as tlie separate property of tl,e acquirer. That was what 
liappened m the S/i,vai;aii^„ ais.' 9 M I A ^-,9 

On the other hand, it is also well settled that as regards an 
impartible estate which was or had to be considered johu 
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family property, a member of the joint family might become 
separate with legard to it so a.^ to lose his right to succeed 
to it by sui vivorsliip. That is wliat liappenerl in Ptriasaini 
V. Pcria^anii (1JS7S) I,. K. 5 I. .\. 01 '- I. R. K. 1 M. 312 
(l\ wliere a member of the joint family, believing 
himself to be next in siuce>sion to the larger Zemindari ol 
Shivagunga, joined in a settlement under which he was held 
to have renounced all claims to the lesser Zemindari. Or, 
again, an impartible Zemindari might by consent be settled 
on a particular branch of the family as their separate 
property as in PiUi^iinayakamvia v. Ramaiya (1879) 
5C. 1.. K.430. {Si/ Ji'/in iraliis.) KuNNAMMAI, 7'. 

Annadana Jadava (ioUNl>i:R. (1927) 55 I. A. lli = 

51 M. 189 = 27 L, W. 497 = 5 O. W. N.411 = 
108 I. C. 354 = 30 Bom. L. R 802 = 47 C. L. J. 488 = 
9 Pat. L. T. 347-26 A. L. J. 642=32 C. W. N. 983 = 

A. I. R. 1028 P. C. 68=54 M. L. J. 504. 


Proof of— Estate itself if must be partitioned, 

A’, the holder of an impartible estate descendible by 
family custom by the rule of primogeniture but otherwise 
governed by the law of the Mitlsak-hara, granted to his 
brother, JP a mokurruri patta of a part ot the estate for the 
maintenance of P and his descendants. Subsequently B 
built a pucca house to the westward of the family house, 
established a tulsi pinda there, and removed his family to 
his pucca house, and lived there separately from R. As a 
fact B built a wall between his pucca house and the family 
hou.se of R and established a separate thakurbari in his 

house. The houses were quite separate houses. After the 

grant a daughter of B's son was married and the expenses of 
the marriage were defrayed by 2?, the amount being raised 
by a mortgage of the lands whicli he held under the 

mokkurruri patta. 

Held, reversing the High Court, that the evidence clearly- 
proved that there had Iieen . complete separation between 
A* and /^in worship, in food, and in estate, and that there 
had been complete separation between them (’201). 

The High Court eirad in thinking that there could liave 
been no complete separation of the joint family, as the 
impartible estate itself had not l)een partitioned between 
R and B. B and his son had no co-parcenaiy rights in the 
impartible estate, and no rights in that estate which entitled 
them or either of them to a partition of the impartihlc 
estate (201). {Sir John Ed-e.) ThaKKURANI TaKA 
Kuhari V. Chaturbhuj Naravan Singh. 

(1915) 42 I. A. 192=42 C. 1179(1194 5) = 
19 C. W. N. 1115-18 M. L. T. 228 = 2 L. W. 843 = 

(1915) M W. N. 717=13 A. L J. 1034 = 
17 Bom. L. R 1012 = 22 C. L. J. 498 = 30 I. C. 833- 

29 M. L. J. 371. 


Proof of — Qiiuutum. 


In a case in which the succession to an impartible estate 
was in dispute, both the courts Ijelow lield that the family 
of which the last male holder wa.s a mendjer was a jf int 
family and that there had been nothing equivalent to parti 
tion. Their [.ordships agreed witii that finding. {Lord 
Dunedin.) BAIJNA'IH PRASAO SINGH 7'. TEJ PaLI 
SINGH. (1921) 48 I. A. 195 (200)-- 43 A. 228(233) = 

23 Bom. L. R. 654 = 3 U. P. L, R. fP-C.) 35 = 
29 M. L. T. 358 = fl921) M.W N. 300 = 
19 A L J. 317 = 2 P. L.T. 257 = 33 C.L.J. 388 = 

60 I C. 534 -40 M 1. J. 387. 

Proof of — Quantum. 

The suit related to the succession to an iinjiaitible estate 
in the Madras Presidency. The first plaintiff, the mother 
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of the last holder, claimed the estate as the nearest heir to 
hi.s separate property, while the defendant, who was a dis- 
tant male agnate, claimed to succeed to it as joint family 
property. The estate was shown to have been once, the 
joint family property of the defendant’s branch and the last 
holder’s branch. The question was whether the first plain- 
tiff had adduced satisfactory evidence to establish that the 
joint ownership of the defendants’ branch in the suit estate 
had been determined so that it had become the separate pro- 
1 X 1 ty of the last holder’s branch. The evidence was to the 
effect that the members of the defendant’s branch continued 
to live in the old family residence on a hill in houses closely 
adjoining the so-called palace of the jagirdar (holder of the 
estate), w hile the jagirdar ceased to reside in the hills and 
acquired a new residence more to his taste in the plains ; that 
the position of the junior members was in no way altered; 
that they went on living as they did before, and continued 
to enjoy the privilege of cultivating the land free of the 
plough tax and poll lax levied on the other inhabitants, a 
privilege which in the primitive conditions obtaining in 
those hills was equivalent to maintenance ; and that they 
aI.so on such occasions as marriages, as members of the 
Jagirdar’s family, received contributions from the inhabi- 
tants of the same kind as those received by the jagirdar 
himself. 

/AAf, that the evidence w'as of a tiivialand inconclusive 
kind and was in.«ufiicient to establish separation as regards 
the suit estate between the last holder’s branch and the 
defendant’s brancli. (S r John Wallis.) KONNAMMAL 
V. ANNADANA JaDAVA GOUNDAR, 

(1927) 55 LA. 114 = 51 M. 189 = 27 L. W. 497 = 

6 0. W. N. 411 = 1081. C. 354 = 30 Bom. L.E. 802 = 

47 C. L. J. 488 =9 Pat. L. T. 347 = 26 A. L. J, 642= 

32 C. W. N. 983 = A. I. R. 1928 P.C. 68 = 

54 M. L. J, 604. 

Separate food — lA idenee of — Value of^ in Southern 

India. 

In LSouthern India ev idence as to separate food is of very 
little weight. It is not the practice for the junior branches 
of the family to live with the owner of an impartible estate 
and no inference as to sepaiation can be drawn from sepa- 
rate living. {Sir John Wallis.) KONNAMMAL Z'. ANNA* 

DANA Jadava Goundak. (1927) 65 I.A. 114 = 

61 M. 189 = 27 L. W- 497 = 5 O.W.N.411 = 
108 I. C. 364 - 30 B,om. L. R. 802 = 47 0. L. J. 488 = 

9 Pat. L. T. 347-26 A. L. J. 642 = 32 O. W. N. 983 = 

A.I.R. 1928 P.C. 68 = 54 M. L. J. 604. 

; — Separate living — Effect of. 

There are undoubtedly strong reasons for concluding that 
O (the last holder of the Shivagunga Zemindary) and his 
brother, after the acquisition by the former of the Zemin- 
tiary, lived very much as if they were separate. But this 
circumstance is not necessarily inconsistent with the theory 
of non division (between them), if, as was likely, the family 
and undivided property was very inconsiderable in compari- 
son with the separately enjoyed Zemindary (605-6), {Lord 
Justice 7'nrner.) KaTAMA NATCHIAK v. THE KAJAH 

OF Shivagunga. (1863J 9 M.I.A. 539= =2 Sar. 26 = 

2 W. R. (P. C.) 31= 1 Suth. 620. 

Succession — Separation altering course of. 

As between the appellant (the widow of the last holder of 
the Zemindari of Helgaiim the .succes.sion to which was in 
que.stion) and the respondent (who claimed the Zemindari 
as against the appellant on the fcxjting that it was joint an- 
cestral estate and that he and his brother, added as a defen- 
dant to the suit, were the nearest heirs of the late Zemindar) 
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the question whether the Zemindari is partible 01 not is of 
no importance. Even if impartible it may still be part of 
the common family property and descendible as such, in 
which case the widow’s estate of the appellant would be ex- 
cluded. The real question, therefore is, whether it has cea- 
sed to be part of the joint property of the family of the 
first Zemindar, or (in other words) whether there has been 
an effectual partition so as to alter the course of descent 
(122). {Lord Daz’ty.) RaJA ViRAVARA ThODHRAMMAL 

Rajya Lakshmi Devi Garu v . Sri Viravara Thodh- 
rammal Surya Narayana Dhatrazu Bahadur 
Garu. (1897) 24 I.A. 118(122) = 20 M. 256 (264) = 

7 Sar, 185. 

Succession - Separation for purposes of — Intention of 

itinior members to f/rv up their chance of succession' — I^roof 
of — Necessity. 

In order to establish that an impartible estate has ceased 
to be joint family property for the purposes of succession, it 
is necessary to prove an intention expressed or implied on 
behalf of the junior members of the family to give up their 
chance of succession to the impartible estate. {Sir John 
WallisI) KONNAMMALz/. ANNADANA JaDAYA GOUNDAR. 

(1927) 65 I. A. 114 = 61 M. 189 = 27 L. W. 497 = 
6 0. W. N. 411=108 I. C. 354 = 30 Bom. L. R 802 = 
47 C. L. J, 488=9 Pat. L. T. 347=26 A. L. J. 642 = 

32 C. W. N. 983 = A. I. R. 1928 P. C. 68 = 

54 M. L. J. 504. 

Succession 

■ Agreement or arrangement affecting right of. Sec 

under HINDU LAW — IMPARTIBLE ESTATE — JOINT 

eamily property— Estate forming— Separa i ion as 

REGARDS. 

Daughter — Uncle — Preference. 

On the death of the next male member of the joint 
family, his uncle, would, under the law of the Milhakshara, 
be entitled to succeed to the ancestral estate, though im- 
partible, in preference to the daughter of the last holder. 
Hence, to make out the daughter’s title to the whole estate, 
it must be shown both that by custom it was impartible, and 
descended according to the law of primogeniture ; and also 
that either by special family custom, or by the operation of 
the law of the Dayabhaga, as the law which should govern 
the case, she, on the death of her father, was entitled to suc- 
ceed to it, in preference to her great-uncle (924), MuSSa- 
MAT SheO SoONDOREE v . PIRTHEE SINGH. 

(1873) 2 Suth. 922 = 21 W. R. 89. 

Female — Preference of., to qualified male member — 

Custom of — Onus of proof of. 

A female cannot inherit an impartible ancestral estate be- 
longing to a joint Hindu family, governed by the Mithak- 
shara law, when there are any male members of the family 
who are qualified to succeed as heirs. This is a rule of law 
not dependent on custom, and a custom modifying the law 
must be a custom to admit females, not a custom to exclude 
them (154). {Sir Barnes Peacock.) RaJAH RUP SinGH 
Rani Baisni. (1884) 11 I. A. 149 =7 A. 1 (10-1) = 

A. W. N. (1884) 246 = 4 Sar. 533. 

Junior Branch's right of — Bar ofy by adverse posses- 
Sion — Proof of. 

The last male holder of the Zemindari of Belgaum (alleged 
by his widow to be impartible) died in 1888 without leaving 
any issue and intestate. In 1889, the respondent, a collate- 
ral relation of the deceased, brought a suit for the recovery 
of the Zemindari from the appellant, the widow of the 
deceased, who was placed in possession of the Zemindari by 
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the Government. The re.spondent claimed the Zemindari on 
the ground that it was part of the joint property of his and 
the late Zemindar’s family, and that he was entitled to the 
same to the exclusion of the widow. The widow pleaded, 
utter aha, that the Zemindari was separated estate in the 
hands of her husband, and that the suit was barred by limi- 
: tation. With regartl to the plea of limitation the judgment 
of the High Court was to the following effect : 

(1) That it was incumlient upon the appellant to show that 

her husband’s, and his lather’s and grandfather’s enjoyment 

of the Zemmdary was not the enjoyment of a mere co-parce- 

ner, but was inconsistent with the rights asserted by the 
respondent ; 

(2) That in tlieir opinion tlie elder brunch of the family 
did not assume the position of strangers to the rest of the 
family, I)ut admitted the lights of the younger branch so far 

as their rights were compatible with the supposition that the 
Zemindari was impartible ; 

and (3) that the appellant had failed to show that her hus- 
band had by long possession acquired a title such as would 
by Hindu law descend to his widow, and had in fact proved 
no more than that her husband held the property as an im- 
partible estate, and had not shown that there was any allega- 
tion of division or self- acquisition, and that, therefore the 
plea of limitation failed (119-20;. ’ 

Their Lordships agreed that the suit was not barred bv 
limitation (12/). ^ 

As between the appellant and the respondent, the suit is 

not one for partition. The claim of the latter is not to hold 
jointly with the appellant, but to succeed adversely to her as 
one of the right heirs on the deatli of the late Zemindar 
1 here has been no denial the title of the respondent’s' 
ancestor and his family, or e.xcIusion of them from the estate 
(127). {Lord Davey). Ski Raja VTkavaka ThudraM- 
MAL Rajya Lakhmi Devi Garu z/. Sri Raja Viravara 
Thodrammal Surya Narayana Dhatrazu Baha- 
dur Garu. (1897) 24 I. a. 118 = 20 M. 256 (268) = 


Relinquishment by holder of all interest in estate on 

behalf of himself and his offspring—Effect of^Reversian 

zfany, left in him Devolution of that reversion on his 
descendants in direct line. 

In a case in which the holder of an impartible estate 
relinquished by deed in favour of his younger brother all in- 
terest in the estate on behalf of himself and his offspring, 
held. Quaere, whether, consistently with the ruling in the 
Tagore case, it could be assumed that a certain Aversion 
remained in the executant of the deed ; and whether, assu- 
ming that it did remain, that reversion did not descend to 
his descendants in the direct line according to the law of 
primogeniture (73). {Sir James Cohnle), PeRIASami v 
Periasami. (1878) 5 I. A. 61 = 1 M. 312 (328) = 

2C.Ii. R 81 = 3 Suth. 608=3 Sar. 796. 

Senior branch—Eldest member of~~Younger brothers 

of father of, nearer in degree to common ancestor~Pre- 
ference. 

On the death of the last male holder of an ancestral joint 
family impartible estate, his widow possessed the estate and 
continued in posse.ssion till her death. The question then 
arose as to the succession to the estate, the rival claimants 
being the plaintiff, who was the direct senior lineal descend- 
ant of the common ance.'stor, the person who, by the law of 
primogeniture as applied in England, would succeed, and 
the defendants, who were younger brothers of plaintiff’s 
father and were thus one degree nearer to the common an, 
cestor than the plaintiff. 
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Held, that the succession fell to be designated according 
to the ordinary rule ot the Mitakshara law and, that the 
plaintiff being tiie person who in a joint family would, being 
the eldest of the senior branch, be the head of the family, 
was the person designated in the impartible raj to occupy 
the gaddi in preference to the defendants. 

There are under the Mitakshara law only two possible lines 
of devolution and the only test to be applied is : Was there 
community or was there separation ? The arguments of the 
defendants would involve there being two tests, (1) Was 
the property joint or separate ? and (2) If it was joint, was 
it an impartible raj ? If this were right, there would have 
been no inquiry in the Shivaganga case whether the raj was 
self-acquired property or not. It would have been enough 
to take the admission that it was an impartible raj. {^Lord 
Dunediff'). BaIJNATH PRASHAI) SiNGH v, TeJ KaLI 

Singh. (1921) 48 I. a. 195- 43 A. 228 = 

23Bom. L. R, 654 - 3 U. P. L. R. fP. C )35 = 

29M.L.T. 358^ (1921) M.W.N. 300 19 A.L J 317 = 
2P. L. T. 267=33 0. L. J. 388 -60 I. C. 534 = 

40 M. L. J. 387. 

Senior branch—Ri ^ht of, on failure of junior line 

^Loss of—tvidence of —satin, e: aside of an aaeestor of 

senior branch in favour of his younger brother and his line 
if by itself. 

T lie fact that an ancestor of the senior brancli was set 
aside in favour of his younger brother and his line is not of 
itself sufilicient to show that the senior line thereby lost their 
rights as members of the joint family to succeed to the estate 

on failure of the younger brother’s line {Sir John Wal- 
hs.) Konammal 7^. Annadana Jadaya Goundar. 

(1927) 55 I. A. 114 = 51 M. 189 = 27 L. W. 497 = 

6 O. W. N. 411 = 108 I. C. 354=30 Bom. Ii. R. 802 = 

47 C. L. J. 488 = 9 Pat. L. T 347 = 26 A. L. J. 642 = 

32 C. W. N. 983 =A. I. R. 1928 P. C. 68 = 

54M.L. J. 504. 

Separate property — Mithakshara rule of succession 
to— Applicability of, by reason of very fact of impartibility 
of estate. 

It has been aigued that the e.state in question in this case 
being impartible, must, from its very nature, be taken to 
be separate estate, and consequently that, according to the 
decision in the “Shivagunga case,” the succession to it is 
determinable by the law which regulates the succession to 
a separate estate, whether the family be divided or un- 
divided (336-7). 

The authority invoked, however, affords no ground for 
this argument. The decision in the “Shivagunga case” 
will be found to proceed solely and expressly on the find- 
ing of the Court, that the Zemindary in que.^-tion was proved 
to be the self-acquired and separate property of Gowary 
Vallaba Tevar. It assumes that if this had not been so, 
the decision would have been the other way (337). It is 
therefore, clear, that the mere impartibility of the estate is 
not sufficient to make the succession to it follow the course 
of succe^ion of separate estate (339). {Sir James IV. Cot- 

vilej) Stree Rajah Yanumulla Venkayamah v. 
Stree Rajah Vanamulla Boochia Venkondora. 

(1870) 13 M.I.A. 333= 13 W.R. 21 = 

2 Suth, 302 = 2 Sar. 546. 

The case in 13 M.I.A. 333 is a complete answer to 
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succession (270). (Str James fV. Cohnle). CHOWDHRY 

Chintamun Singh v. Musst. Nowlukho Konwari 

(1875) 2 I.A. 263 =1 C. 163 (169-61)= 

24 W.R 255 = 3 Sar. 637 = 3 Suth. 204. 

Separation altering course of. See HINDU LAW 

Impartible estate — Joint Family property 

Estate forming— Separation as regards- Suc- 
cession. (1897) 24 I.A. 118 (122) = 20 M. 266 (264). 

—Separation for purposes of- Intention of junior 

member to give up chance of succession— Proof of— Neces- 
sity. See Hindu Law— Impartible estate— Joint 
FAMILY property-estate FORMING-SEPARATION 

AS KEGARD.S— SUCCE-SSION. 

.... (1927)66 LA. 114 = 61 M. 189. 

^/K'vagunga case—Sule in- Applicability of 

( , Am I “A ■" ‘he Shivagunga case 

(11 M.I.A. d29) is confined to the case where the imparti- 
ble estate was the separate property of the last holder 
thereof, though he himself was at the time of his de ith a 
member of an undivided family. It would be inapplicable 
b) the case of a joint ancestral estate. (Sir James H'. 

Colvtle). Rajah Suraneni Venkata Gopala Nara- 
•SiMHA Row V. Rajah Suraneni Lakshma Venkama 

(1869) 13 M I.A. 113 (138-40) = 

12 W.R. (P.C.) 40 = 3 B.L.R.(P.C.) 41 = 

„ 2 Suth. 266= 2 Sar. 496. 

IVtdenv — Brother — Preference. 

In families observing the Mithakshara law, the brother 

and not the widow of a childless man, takes a joint ances-’ 
tral impartible estate. (Lord A'ohertson.) SrimaTI Rani 
PARBAT. K”™ iJKB j ChUNDER DHABAI. 

r (88) =--29 C. 433 (462) = 

6 C.W N. 490 4 Bom. L. R. 366 = 8 Sar. 206. 

heir— Reference. 

(1916)43 I. A. 269 ('281 2) = 38 A. 662(567 8) 

-—^i,/cao-M’Pbe7v uud.vided— Preference. 

If the Zemindar, at the time of death, and his nephews 
were members of an undivided Hindu family, and the 
zemindary, though impartible, was part of the common 
family property, one of the nephews was entitled to .suc- 

°fhis uncle to the exclusion of his 
widows (589J. (Lord Justice Turner.) KaTAMA 

Natchiar Raja OF Shivagunga. 

(1863) 9 M. I. A. 639 = 2 W. R. (P. C.)31 = 

,, , 1 Suth. 620 = 2 Sar. 26. 

By the Hindu law, Z, if the legitimate male heir of 


the contention that even while the family remained a joint 
and undivided family in the full sense of the term, an im- i 
partible estate would from its very nature of being im- f 
partible have been treated as separate property, and there- 
by governed by the law of the Mitakshara as to separate 


the great anCMtor, would have taken the Raj on the death 
of his uncle, T, to the exclusion of the widow of T, the pro- 
perty teing assumed to be ancestral, and the family undivid- 
, , u Sh't'aganga case, it was admitted that this 

according to the 

Mithakshara, if the property had been ancestral. The reason 
why in thal case this Committee preferred the title of the 
daughter to that of the nephew of the last possessor, was, 
that the bhivagiinga Raj was the separate acquisition of the 
deceased, and, therefore, passed according to the canon 
which regulates the descent of separate property, and not 
ac, ording to that which determines the succession to the 
joint or ancestral property of an undivided family (533-4). 
(Str Edward V. Williams.) JOWALA BUKSH v. DHARUM 

Singh. (1866) lo M. I. A. 611 = 2 Sar. 189. 

Widosv— Preference of, to collateral male Heir- 

Custom of— Evidence of— Descent to two widows jointly on 
death of husband if. 

Raj Bbara wa.s admittedly an impartible raj held by only 
one member of the family at a time, and that one the eldest. 
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HINDU LAW— 

Impartible Hetate -Joint Family property 
Estate forming— 

Succession TO~(Cont(/.) 

And the question was whether the Mithakshara law of suc- 
cession had been so far modified by custom, with respect 
to that raj, as that failing lineal descendants of a deceased 
Rajah, his widow was entitled to succeed to the raj in pre- 
ference to a collateral male heir who was also the eldest 
male member of the joint family. 

Held that it was rather remarkable that the Courts below 
should have considered that a descent to two widows jointly 
upon the death of their husband was evidence of the custom 
of descent in question (161). {^Sir Barnes Peacock,') 

Rajah Rup Singh v. Rani Baisni. 

(1884) 11 LA. 149 = 
7 A. 1 (17 8) = A. W. N. (1884) 246 = 4 Sar. 533. 

Widow — Preference of^ to collateral male heir — 

Custom of — Proof of. 

Held that there was no sufficient evidence that, in the 
raj of Ruh Ruh, a custom existed by which a widow succeed- 
ed by inheritance to the estate of her husband in preference 
to collateral heirs on his dying without issue (162-3). {^Sir 
Barnes Peacock^ RaJAH RUP SiNGH z/. RANI BaISNI. 
(1884) 11 1. A. 149 = 7 A. 1 (19) = A.W.N. (1884; 246 = 

4 Sar. 533. 

Wideno — I ^ncle paternal — Preference . 

M, the last male holder of an impartible estate descendi- 
ble according to the law of primogeniture, and his uncle 
(father’s brother), were members of a joint Hindu family 
governed by the Mithakshara law. 

On the death without issue of A/, held that his uncle was, 
in the absence of any special custom to the contrary, entitl- 
ed to succeed to the ancestral estate in preference to his 
widow (154, 163). {Sir Barnes Peacock.) RaJAH KUP 
.Singh v. Rani Baisni. (1884) 11 1. A. 149 = 

7 A. 1(10, 19) = A. W. N. (1884) 246 = 4 Sar. 533. 

Widow or daughter — Collateral male heir Clearest — 

Preference. 

Where the family, to W'hich ancestral property held by a 
family custom of primogeniture belongs, is governed by the 
law’ of the Mitakshara, that law in the event of a holder 
dying without male issue w'ould, if the family be undivided, 
give the succession to the next collateral male heir in prefer- 
ence to the widow or daughters of the last possessor (269). 

The case in 13 M. I. A. 333 is a complete answer to the 
argument that even while the family remained a joint and 
undivided family in the full sense of the term, an impartible 
estate would from its very nature of being impartible have 
been treated as separate property, and thereby governed by 
the law of the Mithakshara as to separate succession (270). 
{Sir James W. Colvile.) CHOWDHRV ChiNTAMUN 

Singh v. Mussamut nowlukho Konwari. 

(1876) 21. A. 263 = 1 C. 163 (169-61) = 
24 W. E. 266 = 3 Sar. 637 = 3 Suth. 204. 

Survivorship. 

Custom of-^Proof of — Necessity — Right in absence 

of. 

Title by survivorship, where it varies from the ordinary 
title by heirship, cannot, in the absence of custom, furnish 
the rule to ascertain the heir to a property which is solely 
owned and enjoyed, and which passes by inheritance to a 
sole heir (541). \^Lord Chelmsford.) NeeLKISTO Deb 

burmono */. Beerchunder Thakoor. 

(1869) 12 M. I. A. 623 = 12 W. R. (P. C.) 21 = 
3B. L. E. (P. 0.) 13 = 2 Suth. 243 = 2 Sar. 623. 

Devolution by^ from one line to another — Senior line 

— Nearest co-parcener of — Co-parcener nearest in blood — 
Preference. 


HINDU LAW— ((T^^W.) 

Impartible Estate — Joint Family property— 

Estate forming— {Conid.) 

Survivorship— (O///^/.) 

It is settled in accordance witli a ruling of this Board that 

when impartible property passes by survivorship from one 

line to another it devolves, not on the co-parcener nearest in 
blood, but on the nearest co parcener of the senior line 
(265). {Lord Macnaghten.) KaCHI KaLIYANA REN- 
GAPPA KALAKKA I'HOLA UDAYAR V. KaCHI YUVA REN- 

gappa Kalakka Thola Udayar. 

(1905) 32 LA. 261 = 28 M. 508 (512.) = 2 C. L. J. 131 = 
10 C. W. N. 95 = 1 M. L. T. 12 = 2 A. L. J. 846 = 
7 Bom. L. R. 907 = 8 Sar. 865 = 15 M. L. J. 312. 

1 — Illegitimate son— Survivorship to iegiiimate brother 

— Right of. See Hindu Law — Illegitimate son 

Survivorship TO legitimate brother. 

(1890; 17 I. A. 128 = 18 C. 151. 
Rule of — Applicability. 

If an impartible raj is the family property of a joint un- 
divided family, succession to it will be regulated according 
to the rule which obtains in an undivided joint family, so 
far as the selection of the person entitled to succeed is con- 
cerned, i'., the person will be designated by survivorship, 
although then, according to the custom of impartibility, he 
will hold the raj without the others sharing it (205). {Lord 
Dunedin.) BAIJNATH PRASHAD SinGH v. TEJ BaLI 
Singh. (1921) 48 1. A. 195 = 43 A. 228 = 

23 Bom. L. E. 654 = 3 U. P. L. E. (P. C ) 36 = 
29 M. L. T. 358 = (1921) M. W. N. 300 = 
19 A. L. J. 317 = 2 P. L. T. 257 = 33 C. L. J. 388 = 

60 I. C. 534= 40 M. L. J. 387. 

Rule of — Applicability of. 

As to the rule of succession appii- able to impartible es- 
tates where no special custom is piajved, the customary law 
of succe-ssion is to be found in the Mithakshara. which is the 
general customary law in this part of India, “ with sucli 
qualifications only as flow from the impartible nature of the 
subject,” and consequently in applying this law the imparti- 
ble estate, though in the sole enjoyment of the holder, is to 
be regarded for the purposes of succession as the joint pro- 
perty of the holder and his family and as passing by survi- 
vorship, unless it is shown to be tlie separate property of the 
holder, or his branch, in which case it is descendible accord- 
ing to the rules of the Mithakshara. {Sir John Wallis.) 
KONNAMMAL V. annadana Jadaya Gounder. 

(1927) 55 I. A. 114 = 51 M. 189 = 27 L. W 497 = 

6 O. W. N. 411 = 108 1. C. 354 = 30 Bom. L. E. 802 = 

47 C. L. J. 488 = 9 Pat. L. T. 347=26 A. L. J 642 = 

32 C. W. N. 983 = A. L R. 1928 P. C. 68 = 

54 M. L. J. 604. 

Impartible Estate Joint family property 

if may be. 

The normal state of every Hindu family is joint. 

Presumably every such family is joint in food, worship and 
estate. In the absence of proof of division, such is the legal 
presumption ; but the members of the family may sever in 
all or any of these three things. The family in which a title 
to a kingdom exists in one member follows this general law 
but it follows it in part only, for the succession to a king- 
dom is an exception to it from the very natute of the thing. 
The family may have property distinct from that to which a 
sole heirship belongs, and may continue joint. Still when a 
Raj is enjoyed and inherited by one sole niember of a family, 
it would be to introduce into the law, by judicial construction) 
a fiction, involving also a contradiction to call this separate* 
ownership, though coming by inheritance, at once sole and 
joint ownership, and so to constitute a joint ownership with 
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HINDU LAW -iCvutii.) 

Impartible Estate — Joint Family property if 
may be— 'T. wa/.) 

out the conmion in: idents of co-parcenership (540-1). {Lord 
C/ic/msford.) N KKI.K IS'] (.) Dl-.H BUKMONO v. KkER- 
CHUNDER 'I'H.XKOOK. (1869) 12 M. I. A. 523- 

12 W. R. (P. C.) 21-3 B. L. R. (P. C.) 13- 

2 Suth. 243-2 Sar. 523. 


HINDU LAW-(6V«A/.) 

Impartible Estate— Junior members. 

JOINT ancestral ESTATE. 


For cases. Sre under HINDU Law— IMPARTIBLE 

ESTATE— JOINT FAMILY PROPERTY— ESTATE FORMING. 

Maintenance of. 


’See also HINDU LANS’ — IMPARTIBLE ESTATE 


Joint family proper'! v— Estate forming— Succes- 
sion TO— Separate propertv—Mithakshara rule 
OF, Eir. (1870) 13 M. I. A. 333(339) 

and (1875 ) 2 I. A. 263 f270)- 1 C. 153 (159 61). 

■ -On the death of Oiya Thevar, the then Zemindar of 

Padamattur, the estate descended to Miitliu Vadiiga, the 
eldest of his sons. Wliether Oiya Thevar was a member of 
a joint family or a divided member, the estate of Padamat- 
tur must be taken to have descended to Mulhu Vaduga, as 
ancestral estate. He would therefore necessarily be joint in 
that estate, so far as was consistent with its impartible 
character, with his two younger brothers, the latter taking 
such rights and interests in respect of maintenance and 
possible rights of succession as belong to the junior 
members of a joint Hindu family in the case of a raj or 
other impartible estate descendible to a single heir. Hence 
the estate, though impartible, was in a sense the joint pro- 
perly of the joint family of the three brothers (70). (.SVr 
James IV. Cohnle.) PeriaSAMI v. PeriaSAMI 

(1878) 5 I. A. 61 1 M. 312 (325) = 2 C. L. R. 81 = 

3 Suth. 508 -3 Sar. 795. 


'Lhe impartil)ility (jf property does not destroy its 

nature as joint family property, or render it the separate 
estate of the last holder, so as to destroy the right of ano her 
member of the joint family to succeed to it upon his death 
in preference to thase who would ])e his heirs if the property 
were separate (159-60). {Sir Barnes PeacoekV) Tekafi 

Doorga persad Singh v. Tkkaitni I)oor(;a Kon- 
warl (1878) 5 I. a. 149 4 0.190(201) = 

3 C. L. R. 31 3 Sar. 827 - 3 Suth. 640. 


An ancestral estate, even though impartilde, is not 

the separate or self-accpiited estate of the >ingie member 
upon whom it devolves, so long as the family continues joint 
(154-5). {Sir Barnes Peacock.) KaJAH RUP SinGH 
Rani Paisnl (1884) ll 1. A. 149 = 7 A. 1(11) = 

A. W. N. (1884) 246-4 Sar 533. 


Amount of, fixed by agreement — Reduction of— 
Grounds. 


A , the great grand father of the appellant and the grand- 
father of the respondent, bequeathed the whole of his zemin- 
dary to his eldest son, leaving a certain fixed stipend to each 
of his other children. The settlement upon the younger 
children was admitted to have been originally a fair one ; 
but it was urged for the appellant that, in consequence of 
events which had subsequently occurred, there ought to be a 
reduction in the .stipends originally fixed. 

If eld, that to be entitled to the relief prayed for the ap- 
pellant should have made out clearly that the value of the 
zemindary had been reduced, and had been reduced not by 
any default of his own or of those through whom he 
claimed, but by an act of God. 

T he appellant, however, adduced no such proof, nor was 
there even an allegation by him to that effect. There w^as 
nothing but the vague, indefinite assertion, that by degrees 
the value of the zemindary had been reduced by a sale of 
some portion of it ; but whether that sale had been occa- 
sioned by bad seasons, or by neglect of the person, or by any 
other cause, was nowhere alleged. It w-as not even alleged 
to have taken place in consequence of bad seasons. 

Hdd further, that there were really no materials upon 
which the appellant could be given the relief prayed for 
yMr. Thomas Erskine.) MAHARAJAH GreeS ChUND 

Roy V. Shumbhoo Chund rov. 

(1835) 5 W. R. (p. c.) 98 = 1 Suth. 24 = 1 Sar. 63. 








/ M / i llOfi 




Court as to — /Vvr y CouuciPs inter fereuce with. 

With respect to the question raised touching the amount 
of tl^ B iljooana allowance (allowance to junior members of 
the Hunsapore Raj), their Lordships see no sufficient ground 

for interfering with the discretion exercised on that Jpoint 

o ^«urt(40). {Sir James Colvile.) BaBOO 

Beer T ERi AB Sahee?/. Maharajah Raiender Per- 

TAB Sahee. (1867) 12 M. I. A. 1 = 9 W. R. (P. C.) 15 = 

2 Suth. 114 = 2 Sar. 348. 


The zemindary, even if impartible, may still be part 

of the common family property (of the joint family). {Lord 
DaveyJ Srt RaJA VikaVARA ThODHRAMMAL Rajva 
r.,AKSHMi Devi Garu Sri Viravaka Thodkammal 

SURYANARAYANA DhATRAZU BAHADUR GaRU. 

(1897) 24 1. A. 118 (122) = 20 M. 256 (264) = 

7 Sar. 185. 

The fact that a raj is impartible does not make it 
separate or self-acquired property. A raj, though imparti- 
ble, may in fact be self-acquired or it may be family pro- 
perty of a joint undivided family (205). {Lord Dunedin ) 
Baijnath Prashad Singh v. Tej Bali Singh. 

(1921) 48 I A. 195 = 43 A. 228= 23 Bom. L. R 654 = 

3 U. P. L. R. (P. C.)35 = 29M. L. T. 358 = 
(1921) M. W. N. 300 = 19 A. L J. 317 = 
2 P. L T. 257 = 33 C- L. J. 388 = 60 I. C. 534 = 

40 M. L. J 387. 

{Sir John Wallis.') KONNAMMAL 7'. ANNADANA 

Jadaya GOUNDER. (1927) 55 I A. 114 = 

61 M 189 = 27 L. W. 497 = 6 O. W. N 411 = 
108 I. 0. 364 = 30 Bom. L. R. 802 = 47 C. L. J. 488 = 

9 Pat L. T. 347 = 26 A. L. J. 642 = 32 0 W N QRT — 

A. I.E 1928 P.C. 68 = 64 m;" jTo;. 


Arrears of—Kight to—Forfeitiire of—Fartition of 
impartible estate-Suit prior unsuccessful but bona fide by 
nnnor members for — Effect. 

The junior members of the family of the holder of a joint 

ancestral impartible estate sued the latter for partition of 
the irnpartible estate and of certain properties not forming 
part thereof. That suit was dismissed as regards the im- 
partible estate. They thereupon sued the holder for arrears 
of maintenance for 12 years prior to suit. 

It was found that, though the prior suit for partition was 
dismissed as regards the impartible estate, the junior mem- 
bers acted in perfectly good faith in instituting the same. 
The defendant did not allege in his defence, nor was there 
any evidence, that he w*as in any way prejudiced by the 
foi m of the previous suit. 

Held, that it was impossible to hold that the younger 
bioihers of the defendant had forfeited their undoubted 
right to arrears of maintenance merely because they were in 
the first In.stance advised to institute a wrong suit, and did 
not claim their maintenance as it fell due. 

Semb/e, if the defendant had l>een misled by the prior 
suit into the belief that the claim for maintenance was 
abandoned and had in consequence not set aside any portion 
of his annual income, he would have had a good defence to 
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HINDU LAW-CCt;///./.) 

ImpartiWe Estate— Junior members— 

Maintenance of- {Coni<f,) 

the present action. {Sir Henry De V’Ulicrs,') !<aJ.\ 
Yarlaoadda Mallikarjuna PKASADA NAYIIDU r. 
Raja Varlagauda Durga Prasau Nayudu, 

(1900) 27 I. A. 161 (160 l)-24 M. 147(154-7)- 
5 C. W. N. 74 = 2 Bom. L. R. 946 = 7 Sar. 761 = 

10 M. L. J. 294. 

Co-parcenary — Claim based on ^ and not on custom or 

relationship — Maintainability — Adopted son of last holder 
— Claim by^ against person holding estate under udll of 
holder. 

The plaintiff, the son of an adopted son of the last male 
holder of a zemindari, which was by custom impartil)Ie and 
governed by the rule of primogeniture, sued the defendant, 
a devisee of the zemindari and other lands under ilie \^ill of 
the last holder, for maintenance. The plaintiff’s claim was 
rested, not on any custom affecting the suit zemindari which 
enjoined the making of grants of maintenance to any per- 
sons, nor on any relationship between him and the defen- 
dant, but on the fact that the zemindari, though impartible, 
w’as joint family property, and that he (plaintiff), as a 
junior member of the family of the last holder, liad, under 
the general law, a right by birth to maintenance out of the 
zemindari, which right followed the property into the hands 
of a third party. 

Held^ affirming the High Court, that the plaintiff’s claim 
was unsustainable. 

.\n impartil>le zemindari is the creature of custom, and 
it is of its essence that no co-parcenary e.xi.>ts. This being 
so, the basis of the claim is gone, inasmuch as it is founded 
on the consideration that the plaintiff is a person who, if 
the zemindari were not impartible, would be entitled as of 
right to maintenance. The right to maintenance, so far as 
founded on or inseparable from the right of co parcenary, 
begins where co-parcenary begins and ceases where co par- 
cenary ceases. {Lord Dunedinf) Ram.\ KaO i', Raja Of 
rriTAPUR. (1918)45 I. A. 148 = 41 M. 778 = 

24 M. L.T. 276 = (1918) M. W. N. 922 = 
23 C. W. N. 173 = 28 C.L. J. 428 = 20 Bom. L. R. 1056 = 
16 A L. J. 833 = 5 Pat. L. W. 267 = 47 I. C. 354 = 

35 M. L. J. 392. 

Cousin — Custom entitling— Onus of proof of. 

Ill a suit by the plaintiff, the cousin of the 1st defendant, 
the Maharajah of Jeypore, for maintenance out of the im- 
partible estate held by the defendant, the plaintiff rested his 
case upon the contention that, according to the general 
Hindu Law, he, as the son of a brother of the late Maha- 
rajah, was entitled to maintenance out of the estate. The 
defendant, in his written statement, proceede.l more or less 
upon the same basis, but alleged a special custom which de- 
prived the plaintiff of that which was treated as being his 
prima facie right. The issue framed in the case with regard 
to the custom alleged cast the onus of proving the same on 
the defendant. Held by their Lordships that the burden 
should have been put upon the plaintiff to prove the custom 
entitling him to maintenance, and not upon the defendant 
to prove a custom negativing the ordinary law. 

Thtir Lordships accordingly recast the issue and sent it 
down for a finding. {Viscount Cave.) MAHARAJAH OF 

Jeypore v. Vikrama Deo Garu. 

(1919) 17 A. L. J. 1011 = 24 0. W. N. 226= 
10 L. W. 436 = 27 M. L T. 137 = (1919) M.W.N. 824 = 
31 C. L. J. 91 = 62 I. 0. 333 = 21 Bom. L. R 930 = 

37 M. L. J. 188. 

— — Darbhanga Raj — Junior members in — Habuana and 
Sohag grants to. See Hindu Law — IMPARTIBI.E ESI'aTE 

-Darbhanga Raj. 


HINDU LAW— (CW^/.) 

Impartible Estate— Junior memher s-~(Contd.) 

Maintenance o i ■ — ( Con td . ) 

L>eed allotting properties for — Effect of — Perma- 
nent settlement of portion of estate inuing to semi-hostile 

assertion by jnnier member of right to such settlement 

Deed if an. 

An instrument, by wliieh the holder of an impartible 
estate, gave ceitain properties to a junior member of his 
family, in lieu of the yearly sum of Ks. 210, formerly received 
by the hitler for niainlenam e. to<;k the form of a letter 
written by the junior meml.er to the holder of the e.stale. 
It ran thus : — 

“I shall get Ks. 210 annually for my food and other ex- 
penses. You should therefore cause it to be paid to me 
directly from the Sarkar — ( ] ) land of the village of P; (2) 
old mango grove at Lhampur; (3) Muwha Grove of Kam’pur; 
(4 Mhe house situate on the road ill which I live. 1 sliall 
be receiving as above and I will serve the Kaj and will go 
wiierever ordered. ' My descendants aiul I will enjoy it. In 
case there shall be no descendant from me it will lap.-e to 

the Kaj. I will not give it to any one. I will not act 
against your pleasure”. 

Held, that tiie instrument was simply an agreement by 
the head of the family to clc\a>te certain portions of the 
family proix^rty to tlie maintenance of a junior member, 
that is. an alienation protanto of an impartible estate which 
evety head of >uch a family not restrained from alienation 
liy a family custom was entitled to makt; ihougli the estate 
be impartible, and that the court below erred in treating 
the instrument as an example of the semi-hostile assertion 
by Uie younger members of a family of a right to a provi- 
sion out of the family as a permanent settlement, in the 
shape of a portion of the c-tate. {Lord Atkinson.') RaO 

Kishokf. Singh Mr.^AMMAT Gahknabai. 

(1919) 12 L. W. 730 (738)- 15 N. L. R. 176 = 

17 A. L. J. 1077 -26 M. L T. 494 - 24 C-W.N. 601 = 

22 Bom. L. R. 507 = 53 I. C. 630-37 M. L. J. 662. 

"Grant for Estate token under — Absolute heritable 

estate. 

In consec]uence of arrears of revenue due to Government 
by the Zemindar of Nidadavole. who owed various other 

debts to other persons, and, among them, arrears of main- 
tenance to a younger branch, an arrangement was come to 
by which a portion of the estate should be given to the 
Nuzvid Zemindar “in the event of his satisfying the other 
creditors”, the Government relinquishing their claim. In 
order to carry out such arrangement the estate was pur- 
chased by the Government in revenue sale and a portion of 
tlie estate was given to the Nuzvid Zemindar and an ad- 
justment was made through the mediation of Government 
with the otlier creditors by winch the Tengallamudi Mutta 
was assigned in satisfaction of the claims of the younger 
branch upon the zemindar of Nidadavole for past and future 
maintenance. Some time after this adjustment, the Nuzvid 
Zemindar granted the estate of Chevendra in perpetuity to 
the same branch for a similar purpose, and a partition was 
effected among the different members of tlie younger branch 
with the privity of the Zemindars of Nuzvid and Nidadavole 
by which each of the two estates was allotted to the several 

members. 

Held, (1) that the grant of Tengallamudi was a grant by 
Government, and (2) that the said grant was not resumable 
but created an heritable estate in the grantees. {Sir Andreiu 

Scoblc.) Raja Raja Jee Bahadur Garu v. Raja Par- 

THASAKADHI APPa ROW'. (1902) 30 I. A. 14 = 

26 M, 202 8 C. W. N. 106 = 8 Sar. 419 = 

13 M. L. J. 126. 

Grant for — Male descendant of withiii mea- 
ning of — Adopted son under adoption by grantee's uddmo, 
if a. 
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HINDU LAW— 

Impartible Estate— Junior members— 
Maintenwnce of— (OW.) 

By the family custom of a Hindu Rajput family in the 
Bombay Presidency land granted out of the impartible 
family estate to younger sons for jivai or maintenance 
reverted to the estate upon a failure of the grantee’s male 
descendants, widows being excluded from inheriting. The 
holder of such a jivai grant died in CVtober 1903, leaving a 
widow, but no male issiie. His widow remained in posses- 
sion. and in March 1904. adopted a son to her deceased 
hu'-band. In a suit by the estate-holder for the recovery of 
the village, the subject of the grant, on the ground that on 
the death of the last holder of the grant without male issue 
it reverted to him, //cA/, reversing the High Court, that the 
grant did not revert to the estate-holder, but was inherited 
by the adopted son. 

The contention that the grant reverts to the grantor’s 
estate immediately the jiiujiiiat- dies is unsustainable. Ad- 
mittedly a posthumous son would prevent the reversion. If 
the widow happened to be the reversion naturally 

would remain in suspense until the birth of the child, to see 
whether it was a male or a female. Here the adoption was 
made within the period of natural gestation ; and the pro- 
perty was at the time of the adoption in the possession of 
the widow and still is in the possession of the adopted son. 
{Mr, Amevr A/i.') PRA'J’APSING ShiV.SING 7’. AGARSINGJI 
RaiSiNGJI. (1918)46 I. A. 97=43 B. 778 (794) = 

17 A. L. J. 522 = (1919)M. W. N. 313 = 
21 Bom. L. R. 496 = 24 C. W. N. 57 = 10 L. W. 339 = 
27 M. L. T. 47=50 I. C. 457= 36 M. L J. 511. 

Grant for — Male line of grantee — Grant made to 
enure for benefit of — A^aturat-born issue of grantees — Cus- 
tom confiuiPig line to — Proof of — Quantum. 

Where, in the case of a hereditary grant for maintenance 
or jivai subject to the limitation that it shall be descendi- 
ble in the direct male line, or in othei words, that it .'^hall 
enure so long as the grantee’s male line lasts, a custom is 
alleged confining the line to natural-liorn issue alone, it 
must be proved affirmatively and conclusively, and not de- 
rived from implication';. 

Held that the plaintiff, wlu) set up such a custom, had 
failed to establish it. {Mr. Ameer Ali Pk V'I'aPSING 

Shivsing r-. Agak.singji Kaisingji. 

(1918) 46 I. A. 97 (106)= 43 B. 778 (791-2) = 
17 A.L.J.522 = (1919) M. W. N. 313=24 C.W.N. 67=- 
21 Bom. L. R. 496=10 L. W. 339=27 M. L. T 47 = 

50I.C. 457 = 36 M.L.J. 511. 

* Grout for —Male line of grantee “vithin meaning of 

Existence of Lasx) applicable for determining — Hindu 
ZM7v-—Cu5to7n imrying — Proof of — Necessity . 

When a hereditary grant for maintenance or jivai is 
made by a Hindu subject to the limitation that it shall be 
descendible in the direct male line, or, in other words, that 
it shall enure so long as the grantee’s male line lasts, the 
existence of the line must be determined by the rules and 
provisions of the Hindu law, unless there l)e any custom 
varying those rules. The limitation itself is a variation of 
the Hindu law. {Mr. Ameer Ali.) PRATAPSINGH 

Shivsingh V . Agarsingji Raisingji. 

(1918) 46 I. A. 97 (106) = 43 B 778 (791) = 
17AL.J. 522 = (1919)M. W. N. 313 = 
21 Bom. L.R. 496 = 24 C. W N. 57=10 L. W. 339 = 
27 M. L T. 47 = 50 I. C 467 = 36 M L. J. 611. 

Grant for -Practice of. 

These grants by way of maintenance are in the ordinary 
^urse of what is done by a person in the enjoyment of a 
Raj, or impartible estate, in favour of the junior members 
of the family ; who, but for the impartibility of the estate, 


HINDU LAW— 

Impartible Estate — Junior members — {Contd.') 

MAINTENANXE 0¥~-{Contd.) 
would be co-parceners with him C340).3(*S';> James W, Col- 

vile.') Stree Rajah Yanumula Venkayamah v, 
Stree Rajah Yanumula Boochja Venkondora. 
(1870) 13 M I A. 333 = 13 W, E. 21 = 2 Suth. 302= 

2 Sar. 646. 

Grant in lieu of — Estate conveyed under — Presump- 
tion — Resumption on death of grantee — Right of— Right in 
default of resumption. 

A grant of villages by a Zemindar to his nephew express- 
ly made “in lieu of maintenance,” is pritnu facie resumable 
on the death of the grantor. Where the grant contains no 
words purporting to grant a perpetual interest, Quaere, 
whether the grantee’s family will take the benefit 
of it if not resumed. {Lord Dave y.) MaHARANI BeNI 
PERSHAD KOERI V. DUDH NATH ROY. 

(1899) 26 I. A. 216(220) = 27 0.166(161) = 

4 0. W. N. 274 = 7 Sar. 680. 

Grant of alloToance for — Duration of — .Allcnuance 

for maintenance of A, his younger brothers three in all, 
''and the rest of your family''* — Issue of brothers if cpititled 
to the allenvanee. 

An agreement made between P, the then Zemindar of 
Pedda Kimidy, and J, the eldest son of P's younger bro- 
ther, recited that there were disputes between the elder and 
younger branches of the family, and was in the following 
terms : — P agrees “to give (you)” — that is, J — “ presently 
Rs. 10,000 so that neither you nor your younger brothers 
nor the members of your family may make any demand in 
future in respect of the household articles, jewels, etc., or 
anything, or in respect of the debts incurred by your deceas- 
ed father.” The next paragraph of the agreement was as 
follows: — “To give (you) through the Collector every month 
Rs. 300 on account of the maintenance of yourself, your 
younger brothers three in all, and the rest of your family. 
As we hereby agreed that you, your younger brothers 
and the other members of the family shall have no concern 
whatever henceforward in the said Zeniindary or any 
other thing, you should enjoy the said towji ’’—that is al- 
lowance. 

J and his two younger brothers died, and the plaintiff 
was the son of the youngest of them, apparently the only 
issue of the three. 

In a suit brought by the plaintiff against the defendant, 
the son of P and the Zemindar for the time being of Pedda 
Kimidy. the question was whether the plaintiff was entitled 
to be paid out of the revenues of the Zemindary the allow- 
ance of Rs. 300 granted by the said agreement. The de- 
fendant contended that the payment of Rs. 300 a month 
was only to endure for the life of J, or at the most for the 
lives of three brothers. 

Held, affirming the High Court, that the issue of the 
! three Brothers were intended to have the benefit of the pro- 
vision for maintenance, and that the plaintiff, as the issue 
of one of the brothers, was entitled to be paid the amount 
of the same. 

Either of the constructions put forward by the defend- 
ant is directly at variance with the terms of the agieement 
It cannot be reasonably suggested who is to be included in 
the expression “the rest of your family,” unless the issue of 
the three brothers are to be included. {Lord Hobhousef) 

Sri Sri Sri Lakshmi Narayana Ananga Garu v. 
SrT Mauh.awa Deo Garu. (1892) 20-1. A. 9 = 

16 M. 268 = 6 Sar. 270. 

Grant of villages appertaining to estate for — Estate 

conveyed^Grantee to hold possession and support kts do- 
pendants and relations from genereUion to generation. 
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HINDU I,AW—(C(7W.) 

Impartible Estate— Junior members {Coutd.) 
Maintenance 

By a sunnucl, in the nature of a deetl of maintenan e, 
certain villages and lands were granted by a Zemindar in 
possession, to /, to hold “possession of the villages, and 
lands, etc., and support his dependants and relations from 
generation to generation.” /was a member of the gran- 
tors family. 

Held, on a construction of the instrument, tliat J look an 
absolute estate in the property assigned to liim, and could 
alienate it beyond the term of his own life. 

The reference to maintenance was merely for the pur- 
pose of showing the consideration for the instrument, or 
the transaction. The instrument does not evince an inten- 
tion that from son to son, the property granted should 
remain in the family ; with the head of the family for the 
time being, in order to enable him to afford the mainten- 
ance. Giving the land to a member of the family to wliom 
it was given, had the same effect, and was an act of the 
same character as giving a sum of money to him absolutely, 
in lieu of any claim for maintenance burdened with the duty 
upon his part of maintaining those who ought to be main- 
tained. 

If that had been done, the money would have been abso- 
lutely the property of the person to whom it was given, and 1 
would have well discharged the duty incumbent upon the 
person who should have paid the same. The worfls 
“continue to hold and enjoy possession to us uninterrupted- 
ly from generation to generation” render this con'-truction 
sufficiently certain. Every part of that portion of the deed 
appears to refer to the enjoyment of the land, and not the 
identity, or the persons, or the continuance of the persons 
of those who were to l)e maintained. {Lord Justice Kui'^ht 
Srncc,') KAJAH NURSING 1)EH 7 . KOVLASN'ATH KOV. 

(1862) 9 M.I.A. 55-1 Sar. 812. 

Ilansapore Raj — Junior meml)ers — Maintenance of 

— Babooana allowances for — Liability of holder to provide. 

See Hindu Law— Impartible esv.ate- Hunsafore 
Raj— Junior members. (1867) 12 M. I. A. 1 (18). 

Next heir to estate but for will of last holder — 

Claim by^ against person holdiu!^ estate under the will — 
When not maintainable. 

Held that the appellant, who would as the next heir 
have l)een entitled to a joint ancestral impartible estate, if 
it had not been validly bequeathed by the last holder by 
will in favour of the respondent, was not entitled to main- 
tenance from the estate, because (1) the maintenance of 
appellant and his family had already been provided for by a 
khorposh grant of certain villages to his predecessors, which 
villages were still in his pos.session ; (2) he had failed to 
establish a right to maintenance by custom or jelationship 
or in any other way (.^00). {Lord Warrington of Clyffe.') 

Protap Chandra Deo v. Jagadish Chandra Deo. 

(1927) 64I.A. 289=54 C. 995 = 25 A. L. J. 628 = 

102 I. C. 599 = 20 Bom L. R. 1136 = 
(1927) M. W. N. 513 = 31 C.W.N. 943 = 39 M L T. 1 = 

4 O.W.N. 650 (2) = 46 0 L.J. 136 = 8 Pat- Ii T. 623 = 

A. I. R. 1927 P. C. 159 = 27 L. W. 119 = 

53 M. L. J. 30. 

] ^Patcum Raj in Chota Nagpur — Younger sens of 
Raja in — Maintenance grants to — Duration of — Custom of. 

See Hindu Law— Impartible Estate— Patcum Raj 

IN. ETC. (1881) 8 I. A. 248 (249) = 8 C. 199 (202). 

Rei^enut due on villages granted for — Caoenant by 
gremtor to pay — Personal covenant or charge on estate. 

The talukdar of certain villages granted to a junior mem- 
ber of the family certain specific villages in lieu of main- 
tenance, it being agreed between the parties that the taluk- 
dar should pay the whole revenue and that the grantee 


HINDU LAW— (C^>;/A/.) 

Impartible Estate— Junior members— 

Maintenance 01 — f Contd.) 

I should enjoy the villages given to him revenue-free. 

Held, on a construction of the arrangement that the 
talukdar undertook a personal liability to pay the revenue 
j of the villages granted under it. and that it was not intend- 
i ed to charge the remainder of the taluka with such obljga- 
I lion (U)3). (d/r. Ameer Ali.) SUNDARLAI, 7 . HaMJI- 

' LAL. (1920) 47 I A. 149 -47 C. 932(949 60) = 

24 C W N. 929 = 16 N L.R. 114 = (1920)M WN 447 = 

28M.l t 319-12 L. W 311 = 57 I C. 156 = 

2 U.P.LR (P C )19, 

Reienue and cesses due on "tillages allotted fot — Eti- 

hancement of — Laaldlity for — Compromise -- Construrtiati. 

Plaintiff and defendant were members of a joint Hindu 
family, plaintiff Ixring the head of the family anfl the pr(j- 
prietor of a taluka, and defendant being the representative 
of a junior branch. Disputes between the defendant and 
the plaintiff’s father as to the former’s claim uprm the taluk 
were settled, by a compiomise which awarded 11 villages 
forming part of the taluk to the defendant and provided 
that the plaintiff’s father was to pay out of his own 
pocket the Government revenue in respect of those 
villages, and that the defendant was to have no con- 
cern with the same. That compromise was embodied in a 
decree of court. The terms of the arrangement were enter- 
ed in an administration or wa/ib-ul-arz. of the talook 

before the settlement of 1867, in the record whereof they 
were also entered. And they were referred to in a sanac! 
granted to the talookdar. 

Held that, on the right of construction of the compromise, 
the talook vested in tlie plaintiff, subject to the right of the 
tlefeiuiant to hold possession of the 1 1 villages on the terms 
; specified in the wa / 1 b- ul : of 18()/ ; and tluat. as between 

J the plainlift and the defendant, the plaintiff was liable for 
I the (iovernment janmni. and ihe (.Ufendant for the local 
I rates and cesses levied on such villages or on the taIfKik in 
' respect of them. 

■ All the judgments lielow proceed on the principle 
: that the dispute between the parties is of the ordinary kind 
I which occurs when the head of a family and a junior niem- 
I l)er cannot agree on the proper amount of maintenance. 
Courts have no jurisdiction to disturb compromises or set- 
tled arrangements of a permanent character on the ground 
that they were originally based on claims for maintenance. 
The principle adopted by the learned Judges below has no 
I warrant in law unless it can be shown that the defendant’s 
I interest in the villages was of (he variable character which 
j belongs to an ordinary allowance for maintenance. To 
I attribute that character to it is to misread the history of 
I the case. (Lord Hobhouse.) LOKNATH l^ISSESSAK- 
I NATH. (1899) 26 I. A 268 (279-80) = 

27 C. 103 (115-6) = 7 Sar. 669. 

PigJit to Basis of — Custom — A^ear relationship — 

Limits to. 

Apart from custom and from certain near relationships to 
the holder the junior meml>ers of the family of a Zemindar 
entitled to an impartible zemindari have no right to mainte- 
nance out of it, and there is no invariable custom by which 
any member of the family beyond the first generation from 
the last holder can claim maintenance as of right. {Vis- 
count Cavef) Maharaja of Jeypore v. Vikrama Deo 
GaRU. (1919) 17 A, L. J. 1011 = 24 C. W. N. 226 = 

10 L. W. 436 = 27 M. L. T. 137 = 
(1919) M. W. N. 824= 31 C. L. J. 91 - 
21 Bom. L. R. 930 = 52 I. C. 333 = 37 M. L. J. 188. 

Right of — Custom recognising — Proof of — Necessity 

— First generation from last holder— Cenerations below 
that — Disti nett on . 
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HINDU 

Impartible Estate— Junior members — {Contd,') 
Maintenance ov—iContd.) 

Just as the iinpaitibiliiy of an estate is the creature of 
custom, so custom may and does affirm a right to mainten- 
ance in certain members of the family. The failure to 
prove a special custom would not by itself be fatal in the 
case of some claims. When a custom or usage, whether 
in regard to a tenure or a contract or a family right, is 
repeatedly brought to the notice of the Courts of a country, 
the Courts may hold that custom or usage to be introduced 
into the law without the necessity of proof in each individual 
case. Their Lordships do not doubt that the right of sons 
to maintenance in an impartible zemindari has been so often 
recognised that it would not be necessary to prove the custom 
in each case. But their f.ordships can find no invariable 
or certain custom that any below the first generation from 
the last Raba can claim maintenance as of right ( 154-5). 
{Lord D/tfiodJf/.) KAMA KAO ?•. RaJA OF Pll'l’AFUR. 

(1918) 45 1. A. 148-41 M. 778(785) = 
24M. L. T. 276 = (1918)M. W. N. 922 = 

23 C. W. N. 173 = 28 C. L. J. 428 = 
20 Bom. L. R. 1056=16 A. L. J. 833 = 

5 Pat. L. W. 267 = 47 I. C. 354 = 35 M. L. J. 392. 
Tirhoot /emindat i — Junior members in — Baboo allow- 
ances to — (jiants by way of — Absolute grants to them — 
Incidents of — Distinction. Sec HINDU LAW — IMPARTI- 
BLE Estate — Tirhoot Zemindary — Junior mem- 
bers IN. (1855) 6M. I. A. 164(197). 

Wro>i^t III '-.oithholdiiig; of — Itifcreucc of — CirctimS’ 

tanccs justifying. 

The junior memliers of the family of the holder of a joint 
ancestral impartible estate sued the latter for partition of the 
impartible estate and of other properties not forming part 
thereof That suit was dismissed as regards the impartible 
estate. They subsequently instituted the suit out of which 
the appeal arose for, ipiter alia, the recovery of anears of 
maintenance for twelve years prior to suit. 

The District Judge awarded arrears of maintenance for 
12 years prior to suit on the ground that, although no de- 
mand had been made, maintenance must be deemed to 
have been withheld by the dcfentlant, the holder of the 
estate, in view of his attitude in the prior suit and since, 
including his attitude in the several stages of the suit out of 
which the appeal arose. 

Held, reversing the //. C., and restoring the District 
Judge, that the District Judge was right in inferring from 
the circumstances a wrongful withholding (159-61). {Sir 
Henry De Villicrs.') RaJA YaRLAGADDA MaLMKAR 
JUNA PRASADA NAYUDU Raja VARLAGADDA DURGA 
PRASADA Nayudu. (1900) 27 I. A. 151 = 

24 M. 147(154-7) = 5 C. W. N. 74 = 

2 Bom,. L. R. 945 = 7 Sar. 761 = 10 M. L. J. 294. 

Raj descendible by custom to eldest male heir. 

Inchoate rights of inheritance in. See HINDU LAW 

—Impartible Estate— Raj— Descent of, to eldest 
male heir. (1867) 12 M. I. A. 1 (39). 

Succession to joint ancestral estate— Right of 

—Bar of, by adverse possession. 

Proof of. See HINDU LAW— IMPARTIBLE ESTATE 

— JOINT Family property — Estate forming— S ue- ' 
CESSION to — Junior branch’s Right of. 

(1897) 24 I. A. 118 (127)= 20 M. 256 (268). 

Impartible Estate of Kunjpura Raj. 

Origin of. {Mr. Ameer AH'). Ibrahim ALI KhaN 

V. Mahammed Ahsan Ullah Kh.an. 

(1912) 39 I. A. 85 = (89-90) 14 Bom. L. R. 271 = 

9 A. Ij. j. 390=16 C. L. J. 362=16 C. W. N. 626 = 

13 L 0. 696 = 22 M. Ii. J. 478. 


HINDU LAW— (O///^.) 

Impartible Estate- Madras Reg. XXV of 1802— 
Sanad in common foim under— Acceptance of. 

Effect, Hindu Law — Impartible Estate — 

Nature AND incidents of— Madras Reg. XXV of 
1802. 

Impartible Estate— Maintenance out of. 

Grant for. 

■ Collateral relation — Grant to — Resumption on decth 
of grantee without issue — Right of— Proof of . 

The appellant, the owner of an impartible talook, sued to 
resume a mouzah, which at one time formed part of the 
talook, on the death of the last owner of the mouzah, 
without natural issue. The appellants’ case was that the 
suit mouzah had been granted, some hundred years before, 
to an ancesterof .5, a collateral relation, for maintenance, 
and that he was entitled to resume it upon the death of the 
tenant without issue. The defendants in the suit were the 
widow’s of B. 

Held, that the appellant had not established the right set 
up by him (82). {Sir Robert P. Collier.) RaO BAHADUR 

Singh 7-. Musst. Tawahi Kuar. (1884) 11 1. A. 76 = 

10 C. 887(890) = 4Sar. 640. 

Junior members — Grant to. See HINDU LAW — 

Impartible Estate— Junior members— Mainten- 
ance of. 

Restraint on alienation contrary to Hindu Law — 

Grant imposing — Grant in favour of non-existing persons 
on a condition 7vhich may never arise — Validity of. 

Where the mainfest purpose of a deed executed by the 
holder of a Raj estate in favour of four named persons was 
to fasten upon the grantor, and his successors in the Raj, a 
perpetual duty of giving, in some way or other, the means 
of maintenance to all the descendants of those four persons, 
and, though the deed did not directly impose that obli- 
gation, yet it provided that, on the failure of the then 
Rajah, at any further time, to maintain those descendants, 
the latter were to have immediate right to four of his vil- 
lages, which thenceforth were not to appertain to his King- 
dom, held that the grant of the four villages might be 
regarded! either as a present assignment to persons not then 
in existence, subject to a suspensive condition, which might 
prevent its taking effect at all, or for generations to come, 
or as a contract, not a mere personal contract, but a coven- 
ant running with the Raj estate, and binding its possessor 
to give the villages to those |)ersons in the event specified, 
and that, being a provision in favour of non-existing per- 
sons, it was, in either view, invalid. Held further^ that if 
it prevented the owner from alienating his estate discharged 
of such future interest, before the emergence of the condi- 
tion. and that event might possibly never occur, it imposed a 
restraint upon alienation which was contrary to the principles 
of Hindu Law (155-6) {Lord Watson?) CHUNDI CHURN 
Barna V. R.ANI SIDHESWARI DEBI. 

(1*888) 15 I. A. 149 = 16 C. 71(79 80) = 6 Sar. 231. 

Jllcgitimate son of deceased Zemindar — Mainte- 
nance of — Property liable for — Zemindai y itself — Private 
properties of deceased and of then holder. 

In a suit by the illegitimate son of a former Zemindar 
against the appellant, the present Zemindar, for maintenance 
out of the income of the zemindary the Zillah Judge, on first 
appeal, decreed the amount of maintenance to be paid an- 
nually by the appellant from the villages forming the pri- 
vate property of the appellants* family. That decree was 
sustained by the High Court on special appeal, apparently 
on the view that the decision of the Zillah Judge involved a 
finding of fact that the appallant was possessed of pri - 
vate property. The High Court refrained from deciding 
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HINDU LAW— 

Impartible Estate— Maintenance out of— 

the question, whether maintenance could in such a case he 
charged on a zemindary. 

Being of opinion that the decree of the Zillah Judge 
directing the payment of the maintenance from the private 
property of the appellant was not warranted by the plead- 
ings and evidence before him, their Lordships remitted the 
cause to the High Court with directions to determine whether 
the decree should be varied by directing the maintenance to 
be paid out of the income of the zemindary, or whether it 
should direct any further inquiry in order to ascert«'iin 
whether there was any otlier property upon which it could 

be charged (221-3). 

The plaintiff may have a right to l>e maintained out of 
private property which descended from his father to the ap- 
pellant ; yet he may liave none to be maintained out of 
private property which the appellant has acquired in any 
other way (222). (.9//' James W. Coivile.') MUTHU- 

SAWMY JAGAVIRA YETI APPA NAICKER 7'. VENKATFS- 
WARA YettaPPA. (1868) 12M.I.A. 203 = 11 W.R. 6 

2 B. L. R. (P. C.) 15 = 2 Suth. 175 = 2 Sar. 395. 

junior members — Maintenance of. See HINDU l..\W 

— Impartible Estate— Ji ntok Members of— Main- 
tenance OK, 

Impartible Estate— Maternal grandfather's estate. 

Daughter’s son inheriting — Alir-nation by — I<e^tric- 

tions on — Ancestral property — Restrictions applicable to — 
Applicability of. .SVt’ HINDU I. AW — DAUGHTER’S SON — 

Maternal ('.randeai her — Property inherhed 

FROM— ALIEN.vnON 01- . fl882) 9 I.A. 128 (143) = 

6 M. 1 (17\ 

Inheritance ]>y daughter’s stm of — Devolutioit of, on 

his death — Son of that tlaughter’s son — Son cT another 
daughter of original zemindar — Ibeference. See HINDU 

Law — Daughter’s son — M.vteknal Grandfather 
—Impartible est.\te, etc. 

(1896) 23 I.A. 128 = 19 M. 451. 

Inheritance by daughter’s .‘'on of — Nature of estate 

in his hands — Self-acquisition if. See HINDU LAW’ — 

Dauhtek’s son— Maternal grandfather— Pro- 
perty INHERITED FROM— NATURE OF. ETC. 

(1882) 9 I.A. 128 fllS) - 6 M. 1 (17). 

Inheritance by daughter’s son of — Survivorship as 

regards — Right of — Son of another daughter of original 
zemindar if has. See HINDU LA W— DAUGHTER’S SON — 
M ATERN AI. OR AN DI'ATHER— IMPARTIBLE ESTA'IE, ETC. 

(1886) 23 I.A. 128 = 19 M. 451. 

Inheritance to — Right of — Preference as between 

sons of several daughters. See HINDU I,AW — DAUGHTER’S 

SON — Maternal grandfather— Impak i ible estate 
OF. (1881) 8 I.A. 99 (109) = 3 M. 290 (300). 


HINDU LAW— (6V/r/./.). 

Impartible Estate — Military Jagir- Estate held 

as -i^Conld.) 

//eld further that tliere was, in the ca.se, sufficient 
ground for the presumption that, after the settlement and 
Regulation XI of 1793, the family were induced to regard 
the former state of things, and the ancient tenures, what- 
ever they were, as at an end, and to consider and treat the 
propeity as an ordinary estate held under the British Gov- 
ernment; and that their acts showed, in fact, that they did 
socon.sider and treat it (747). RaJAH RaJ Kjshen SinGH 

7'. Ramjov Surma Mozoo.mdar. 

(1872) 2 Suth. 744 = 19 WR. 8=8 M.J. 161. 


Impartible Estate — Nature and incidents of. 


Alter.ation by will of. 

British rule— Estate exis'iing before advenj- 
OF— Settlement or kegrant by Government 
OK— Effect of. 

COMPROMISE affecting. 

.confiscation and re-grant of ESTA'IE. 
Dispossession of zemindar'bv neighbour and re- 

INST.ATEMEN'r SUBSEQUENTLY BY GOVERNMENT. 
P:XECUT10N sale of ESTATE — PURCHASE BV GOV- 
ERNMENT .VJ’, AND GRANT TO .\ Sf)N OF FORMER 

ZEMINDAR— Effect of. 

Madras Regulation 25 of 1802— S anad in com 
MON FORM UNDER— acceptance 01 — KfEECI. 

Revenue arrears— Resumption of esiaie for. 

DIVISION thereof IN'J'O TWO ESTATES, AND 
(;RANT OK one OF THEM UNDER SANAD. 

Self- ACQLT sn ION in hands of .member of joint 

FAMILV — E.STATE BECOMING. 

Service a'il xched to estate— Discontinuance 

OF. 



SURPA'nON t)E ESTATE BV ANUIHEK .MEMBER OF 
FAMILV WITH All) OF SI PEKIOR — RECOGNITION OF 
USURPER BV SUPERIOR — LfFECT OF. 


ALTERATION BV W ILI. OF. 

yalidity of. 

It is admitted that if Randhir Singh (the owner of an 
impartible estate descendible according to the rule of primo- 
geniture) was of testamentary capacity when he executed 
the will by which he left his entire estate to his junior wife, 
he had power as the owner in possession of the impartible 
estate to make that will, and by it to put an end to the im- 
parlibility of the estate, and to exclude his nephew from the 
succession, whi< h was the effect of t!)e will as it was execu- 
ted (15). {Sir John Edi^e). LEKHRAJ KuNWAR r. 

Harpal Singh. (1911) 39 I.A. 10 = 34 A. 65 (68) = 
9 A.L.J. 40 = 11 M.L.T. 1 = (1911) 1 M.W.N. 16 = 

14 Bom. L. E. 33 = 15 C.LJ. 72 = 
16 C.W.N. 217 = 131.0. 269. 


Impartible Estate— Merangi zemindaii. 

■ Partible or impartible — Evidence. See HINDU Law 

—Impartible estate— Nature and incidents of — 
Execution sale of estate 

(1891) 18 I.A. 45 = 14 M. 237. 
Impartible Estate — Military Jagir — Estate held as. 

Jneideuts of — Alteration of^ by perpetual settlement 
and by Regulation XI of 1793. 

Heldy upon the evidence in the case, that, upon the settle- 
ment of the suit zemindary by the Government at the time 
of the perpetual settlement, any incidents of the old tenure, 
as a military jagir, requiring the render of services, if 
any such had ever existed, were as conditions of tenure im- 
plicitly at an end; and that the zemindary, so far as related 
to tenuie, was thenceforth held under the Government a.s 
an ordinary zemindary free from any such conditions (746). 
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BRITISH rule— Estate existing before 
ADVENT OF— Settlement or re-grant bv 
British Government of — Effec'f of. 

R resum pi i on. 

If an impartible estate existed as such from before the 
advent of British rule, any settlement or re-grant thereof by 
the British Government must, in the absence of evidence to 
the contrary, and unless inconsistent with the e.xpress terms 
of the new settlement, be presumed to continue the estate 
with its previous incidents of impartil)ility and succession 
by special custom. i^Lord Siuha.^ M.ARTAND RaO v. 

MalhakRao. (1927) 65 I.A. 46 = 

65 C. 403 =47 C.L.J. 160 = 107 I.C. 7 = 
30 Bom. L.E 251 = 27 L.W. 350 = 24N L.R. 26 = 

32 C.W.N. 621 = (1928) M.W.N. 942 = 
A.I.R. 1928 P.O. 10 = 64 M.L.J. 397 (401) 
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HINDU LAW— 

Impartible Estate — Nature and incidents of — 

{Contd .) 

o M [> R f ) M I s E A *■' V EC 'J ' I N ( ; . 

Hindi: I. \\v— Impartible Estate--Com 

(1911) 39 I.A. 10(17 8) = 

34 A. 65 (70). 


PROMISE REO\RDIXO. 


('ONMSCA'J ION and RE-GKAN'l' OK ESTATE. 

- -Impartiality ajid dcsrait of estate— Effect on. 

Prior to 1802. the /emindary o{ Xnzrid formed part of 
an ancient and much larger estate which was indivisible and 
descendible to a single heir, and prior to the British rule it 
uas a military Jaghir held on the tenure of military ser- 
vice, and in the nature of a raj or principality. 

In 1772 V . who had succeederl to the estate, died, and 
was succeeded h> his son who was proclaimed a rebel 
and made a State prisoner in 1783. The entire estate was 
confiscated and resumed by Government, and in the year 
1784 was restored to the eldest son of .V, the rebel. 

Held that it might be assumed that the estate, which 
was restored in its entirety, was restored as it existed prior 
to the confiscation, and that the rule as to impartibility and 
descent continued as before (4.3). {Sir Earner Peacock.') 

Kaj AH Vknkaia Nakasimha Appa Kao Bahadur 
Raja N aravva Appa Rao Bahadur. 

( 1879) 7 I.A. 38 - 2 M. 128 ( 129 30) = 
6 C L R. 152 = 4 Sar. 81-3 Suth. 725. 

Nature of estate in ytrantee's hands — Alteration of 


—Intention of Gia'crnnient as to— Inference of from pas- 
sing of general latv .■> years after — Propriety of. 

Mr. J^ieltl does not contend that if the estate granted to 
i in 1790 wasa Raj. descendible by family custom, accord- 
ing to the rule of primogeniture, it lost that character on 
the passing of Regulation XI of 1/93; but lie insists on 
that Regulation as evidence of intention. He argues that, 
inasmuch as it was passed to reduce the number of estates 
descendible by special custom, the intention of the Govern- 
ment was, presumably, to make the property restored to C 
subject to the ordinary law of succession. Their Lordships, 
however, are of opinion, that they cannot safely draw any 
inference concerning the inli-nlions of Government in 
niakinga parlicular grant in 1790, from the passing in 
1793 of a general law which, confes-^edly, does not affect 
the descent of the large zemindaries held as Kaj, or subject 
to Koolachar, or family custom (36-7). {Sir James W. 

Colvile.) Baboo Beer Pfrtab Sahee v. Maharafah 

K MENDER PERTAB SaheE. (1867) 12 M.I.A. 1 = 

9W.E. 15- 2 Suth. 114 = 2 Sar. 348. 

■Nature of estate in grantee's hands —Alteration of 


hy subsequent cxeeutii'c xiet — Poiver of Gen'ernment as to. 

The Shivagunga zemindary, which was an ancient im- 
jiartible estate, was granted to the Istimrar zemindar by the 
Madras Government by a proclamation of July, 1801, the 
terms of which showed that the Government had no inten- 
tion of altering thecpiality of the estate. In August, 1801. 
the Government installed him as ruler of the district. 

Sanble \\\^ istimrar zemindar having thus been placed in 
the old position of dignity and authority which his prede- 
cessors occupied, the Madras Government could not, by any 
executive act, alter that position (114). 

Whether the Government had exercised an act of para- 
mount power on the footing of reconquest after rebellion, 
or whether they w*ere merely supplying a vacancy causerl by 
Reheat, they had in July, cr at latest in August. 1801, per- 

zii!f and they could not undo it 

(114-5). {Sir Arthur Ilobhouse.) MUTTU VaDUCA- 
NADHA TEVAR V. dorasinga Tevar, 

(1885) 8I-A. 99 = 3 M. 290 (307) = 4 Sar. 239. 


HINDU -{Contd,) 

Impartible Estate — Nature and incidents of — 

{Contd.) 

Confiscation and re-grant of Estate— 

{Contd f) 

Nature of estate in grantee's hands— Ancestral or 
self-acquired. 

Notwithstanding the fact that the grantee selected by 
Government after the escheat of the Shivagunga zamindary 
was a remote kinsman of the zemindar of the former line, 
it was held to be the necessary conclusion from the 
teinis of the grant and the circumstances in which it was 
made that the zemindary was the self-acquired property of 
the grantee. {Lord Justice Turner.) KatAMA NATCHIAR 

V . THE Rajah of Shivagunga. 

(1863) 9 M. I.A. 539 (606) = 2 W. R (P. C.)31 = 

1 Suth. 620=2 Sar. 26. 

_ - 1 he Zemindary of Hunsapore in Behar, was an 

impartible Raj, which by family usage and custom descen- 
ded, for many generatiou.s, on the death of each successive 
Rajah, to his eldest male heir, according to the rule of 
primogeniture, subject to the burthen of making Babooana 
allowances to the junior' members of the family formainten 
ance. In the year 1767. A, the then reigning Rajah of 
Hunsapore. having relx-lled against the British Govern- 
ment, was^ expelled by force of arms, and the Raj confis- 
cated by Government, who kept possession of the same for 
upwards of twenty years, and ultimately, in 1790, granted 
the Raj to C, a younger member of the family of A, on 
whom, some years afterwards, the Government conferred 
the title of Rajah. On a question arising as to whether the 
estate was the .separate and self-acquired property of C7, or 
w’as ancestral property in his hands, hcld^ that the estate 

must be taken to have been the separate and self-acouired 
property of G (34), 

On the facts, ii is at least clear, Ihal there was 
a virtual confis--.ition of the interest of A and 
his flescendants in the property, and the assertion 
of full dominion over it on the pirt'of the East India Com- 
pany. The Government has not only persistently treated 
the estate of I as forfeited, and refused to recognise any 
claim on the pu t of his de.scendanls ; it has for more than 
tw'enty yeais apjjlied the revenue to its own purposes ; it 
held Itself at liberty either to reject (as it ultimately rejected) 
the applications of /I/, (tlie father of Cf) or to make a fresh 
grant of the estate to him, imposing new conditions upon 
the tenure ; it held itself at lil^erty in 1790 to dispose of the 
property by sale, though as a matter of grace and favour it 
finally conferred it on c’ (33). 'I'he fact that C was the 
member of the family which had so long held the estate, 
next in succession to the line of A, and the son and grand- 
son of persons who had established claims on the gratitude 
of the company, may have been a motive determining the 
selection of him as grantee; but it does not affect the 
nature of his estate, or give to it the character of ancestral 
property. The legal foundation of his title is still the 
grant to him from those who had power to make or to with- 
hold it. This point was ruled in the Shivagunga case (34). 
{Sir James /K. Colvilel) BABOO BEER PERTAB SiNGH v. 

Maharajah Rajknder Pertab Singh. 

(1867) 12 M.r.A. 1 = 9 W. R. (P. C.) 16 = 2 Suth. 114 = 

2 Sar. 348. 


The holder of an impartible raj was driven out of the 

country for acts of rebellion. The Raj was thereupon 
seized by the East India company, and placed under the 
management of their officers. Subsequently a division of 
the estate was effected by the company, and in portion of 
it the heir of the former holder was reinstated, the other 
portion being granted to members of another branch of the 
same family. 
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HINDU LAW-CCVwM'.) 

Impartible Estate — Nature and incidents of— 

(Contd?) 

CONFISCATION AND KE-GRANTOF ESTATE— (C’r'//A/.) 
Held, that the portion in which the heir was reinstated 
thereupon became his self-acquired property, though with 
all the incidents of the family tenure of the old estate as an 
impartible raj. 

It cannot be doubted that the grant to the members of 
the other branch of the family of the other portion of the 
raj was a direct exercise of sovereign authority and j)rocee- 
ded from grace and favour alone, and, if so, it is ditiicuU 
to avoid t!ie conclusion that the reinstatement of the heir of 
the for Tier holder in a portion of his father’s former estate 
also bore that character. {Lord DairyL) RAM NlJNDUN 

Singh v , Maharani [anki Koer. 

(1902) 29 I. A. 178 (192-3) - 29 C. 828 (850 1) - 
7 C. W. N. 57 = 4 Bom. L. R. 664 = 8 Sar. 351. 

Qualities of estate, iarludiny: its impartible character 

— Alteration of — Intention as to — Evidence. 

In or shortly before the year 1801, the lineal descendants 
of Sasivaina, the person to whom the Shivagunga Zemin- 
dary was originally granted. ])ecame extinct. Thereupon, 
certain ministers, who had for sometime l)efore had the 
management and control of the Zemindary. maintained their 
position there by force, and broke out into open lebelhon. 
Upon that the Madias Gtivernment issued a Pioclamation, 
dated the bth of July, 1801, Ijy wliich tliey apptanled one 
of the Tevar family, a collateral relative of Sasivama, to 
lx.* Zemiiuiar. On the 22nd of April, 180a. a Sunnud was 
issued l)y the .same Government, fixing the assessment of 
the Zemindary in accordance with the permanent settle- 
ment effected by Madras Regulation XXV of 1802. 1 lie 

terms of the Proclamation f wliich are set out on pp. 112 — 
114of theii I.ordshijis’ judgment in 8 1. .\.) showevi that 
from the begimiing to the end the Zemindary was referred 
to, not in its proprietary and private, but in its political and 
public aspect, that tlie intention of the Government was to 
instal the istimrar Zemindar not merely as proprietor Init 
as ruler of the district, and that tlie policy of the Govern- 
ment clearly was to appoint a ruler whom the rebellious 
inhabitants would obey. The actual installation of the 
istimrar Zemindar was effected in August, 1801, the month 
after the Prcx:lamation. 

Held, that though the Ma.Iras Go\ermnenl weie in a 
position to grant out the estate on other than the old terms, 
they did not in fact intend to alter the ancient qualities of 
the estate, including its character of impartibility (112. 1 1-IT 

Whether they had exercised an act t)f jiaramounl powti 
on the footing of reconquest after rebellion, or whether 
they were merely supplying a vacancy created by escheat, 
they had in July, or at latest in August. 1801, perfected the 
act of appointment, and they could not undo it (114-5). 

Held further that, even if tlie Proclamation of 1801, tlie 
Regulation of 1802, and the sunnud of 180.5, were taken as 
together constituting one transaction, and the whole were 
read together, the conclusion would not be different, for the 
Proclamation only designated the individual Zemindar, 
while the Regulation and the Sunnud indicated the policy of 
the Government (which required the appointment of a ruler 
with authority in hi.s hands) and the quality of his estate 
(115). {Sir Ar/hnr Hohhouse.) MU'ITU VaDUGANADH A 

Tevar v . dorasinga Tevar. 

(1881) 8 I. A. 99 = 3 M. 290 (307 8) = 3 Sar. 239. 

Haj tenure — Estate in nature of, before confiscation 

— L^e-grant of, as such tenure — Evidence — Title of Eaja 
conferred upon grantee some years after re-grant — Effect 
alue of. 

The Hunsapore Raj was an impartible Raj, which by 
family usage and custom descended, for many generations, 
on the death of each successive Rajah, to his eldest male 


HINDU LAW-(Cwr///.) 

Impartible Estate — Nature and incidents of— 

{Contd.') 

CONFISCA'J ION AND RE-GRANT OF ESTA'J E— (Ctv/A/ ) 
heir, according to the rule of primogeniture. In \1U1,F, 
the then reigning Rajah, having rebelled again.st the Rriti'sh 
Government, was expelled by force of arms, and the Raj 
confiscated by Government, who kept possession of the same 
for upwards of 20 years, and ultimately in 1/00, grantcil the 
Raj to C, a younger member of the family of /- . The 
grant was in the first instance of the Zemindaiy witfioul the 
title of Rajah, and that ^.ircunistance was relied upon in 
support of the contention that the Zemindary was not 
granted as a Raj tenure. The title of Rajah was. however, 
conferred upon C in 18,57 upon hi.s application, founded on 
the fact, that it had been enjoyed by his predecessors, and 
annexed to the Zemindary. 

Held, that that act of the Government in 1857 Cf>uld not 


alter tne legal ettect ot what was actually done in 1790; 
l)ut that the grant of the title on that representatifui at least 
showed that the Government of 1857 did not dissent from 
the construction which C. then put upon the act> of their 
predecessors 1790 (56). {Sir James Iff Co/v/le.') HabOo 
liEER PERTAB SaHEE 7 \ MaHARAJA K.\JENDEK PEKTAB 
SaHEE, (1867) 12 M. I. A. 1 = 9 W. R. 15 - 

2 Suth. 114 --2 Sar. 348. 

A/zi' (C.r.'vcy/ //> Citatc — Rule of, tipplii'abie befor con- 
fiscation — Alteration or preservation of — fntcntioii ,is to 

Faidcncc. 

Hunsapore was an impartible Raj, which by family u.sage 
and custom descended, for many generations, on the death 
of each sm ce.s^ive Rajah, to his eldest male heir, according 
to the rule of p: imogenilure. subject to the burthen of mak- 
ing iJalxjo.in.i allow<nu'e to the jiininr members of the family 
for maintenance. In 1767, /• . the then Raja of Hunsapore. 
having iebt-lleti against the Hritish (lovernment. was exjjel- 
led, aiui the Raj confiscated by Government. The (Jovern- 
menl kept pos.se^sion ot the Raj for upwards of 20 years, 
and uitimatdy. in 1790. granted it to a younger member 
of the family of F. Some years afterwards, the (Govern- 
ment conferred \i[x>n C, the title of Raja, 

Held, that the estate granted to C in 1790, was the Raj 
of Hunsapore, and that the right of succession to it from 
him was to be governed by the law or custom which regu- 
lated its descent in the time of his ancestors (37). 

There was not in this, as in the Shivaganga case, a new 
San'id. There is no evidence of the intention of the 
grantors, nor is there any manner of knowing the precise 
giounds on which the (Government determined to cr»nfer 
the property on C. No doubt the term " Raj ” is never usetl 
in the proceedings connected with the grant of the estate, 
and the subject of the grant is spoken of only as “ the land 
in Hunsapore which belonged to Rajah Gn the other 

hand, there is no expressed intention to alter the nature of 
the tenure. The estate, whilst it was in the hands of the 
company, had never been broken (34-5). The intention to 
alter the quality of the estate, if it existed, would have been 
expressed. Again, the selection of a member of the old 
family, the next in succession to the excluded line, though 
it cannot make ancestral that which was .‘-elf-acquired, is a 
very strong circumstance in favour of the hypothesis, that 
the intention of the Government was to restore the Zeniin- 
dary as it had existed before the confiscation, making no 
further change than was involved in the forfeiture of the 
rights of F, and his descendants, and the substitution, by an 
act of power, of the person next in the order of succession 
(35-6). That the title of Raja was not granted with the 
Zemindary does not affect the position, Ix-cause that title is 
not absolutely essential to the tenure of the estate as a Raj, 
Even as regards this matter, the fact that the title was, on 
C’.T application, conferred upon him in 1837, shows that the 
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( ( ) 

CONI ISt'A'I ION AND KKC.RANT OR ESTA'J'K— 

(bjverniiR'nt did nol intend to alter tlie (jualily of the estate 
(30). {Sir JnffiLS !!\ Tn/r/Vr.) 1R\1U.)0 liEER PER’I'AU 
vSaHM: M \H \KAIAH KajENDER PtRTAIt Sahee. 

(1867) 12 M. I. A. 1 0 W. B. (P.C.') 15 -2 Suth. 114- 

2 Sar. 348. 

DISPOSSEJSSION OK ZKMINDAR HV NEIGHBOUR AND 
RK-INS'I AH MI NT SUBSEOUENTI.V BV GOVERNMENT. 

— ! mpartihility niid Kiiiccstral nature cf estate — Effect 

r'//. 

d'he family in question was an ancient family, holding 
swMy as independent Rajas. They were dispossessed by a 
neighbouring Raja in the 18th centiuy, but having helped 
the English, they were reinstated by Warren Hastings. 
Their la.rdships are satisfied that the re-instatenient. which 
was finally carried nut at a subsequent period, restored the 
fatnily possession to what they had always been in ancient 
times — namely, an impartible raj or Zemindary. and that 
the Zemindary now is ancestral ijroperty anti not .-elf- 
a((|uired {300), {I.oni Dunet/in.) liAIJNATH PRASHAD 

SfNc.H;. TE[ Ham Sin(;h. (1921) 48 I. A. 125 == 

43 A. 228 (233)-^ 23 Bom. L. B, 654- 
3 U. P. L. B. (P. C.) 35-29 M. L. T. 358 = 
(1921) M. W. N. 300 19 A.L.J. 317-2 P. L. T. 257- 

33 C. L. J. 388-60 I. C. 534-40 M. L. J. 387. 

EXECU'JiON SALE OK KS'I A'J’E—PURCH ASE BY 
(iO\ ERNAlEN r A T. ANi) GRAN ! KO A iiON OK KORMER 

Z K M 1 N D A R — Ic 1- K EC I' O F . 

.l/cfiinyi Zeniindari — Partible or impartible — 

Evidence . 

Held, affirn)ing the Courts below, that, assuming that 
impartibility was the rule at one time applicable to the 
Zemindari of Merangi, the subsequent dealings with the 
estate, the nature and terms of the grants under which it 
had been held throughout that century, the absence of proof 
of any usage or practice of iinpartibility in the succession to 
the estate, contraiy to the ordii aiy Hindu lass of succession, 
and the iharacter of the esinle. which was in no way 
distingui.-'hable from an ordinary Zemindari subject to the 
payment of a fi.xed as<c>snient of re\a*nuL. all clearly led to 
the iX)nclnsi()n that the Zemindari was at the dale of suit a 
partil)le estate in a ()uestioj^ of succession f53). 

I'he Nannad-i-milkeat i.'-tiniirar of 1S03 was in the ordi- 
nary terms of such granl>. 'fhere is nothing in the circum- 
stances under which that grant was made to lead to the 
inference that the Government had in view, in making this 
new grant, ilie creation of an impartible Zeniindary, as an 
exception to the ordinary rule of succession of the Hindu 
law. The single circumstance that the property was given 
to a representative of an elder l)ranch of the family formerly 
in possession, in preference to the representative of a 
younger branch who had been in arms again.st the Govern- 
ment, is of very little weight. Accordingly, even at this 
early date, in the beginning of the century, it appears that 
the Zemindari, if impartible before, became partible in a 
question of succession, ms it became also subject to the 
disposition of the Zemindar by deed of transfer on sale or 
gift of the whole or part of the properly (53). 

In 1 835, the Zemindary was exposed to public .sale for 
payment of debt due by the Zemindar, and was purchased 
by the Government, who held it for sometime- During this 
time, the dewan of the former Zemindar, and certain of the 
doratanams, performed an important service to the Govern- 
ment, and, instead of the pecuniary reward which the 
Government had promised to them, they ]:egged that a new 
grant of Zemindari might 1)6 given to the son of the former 
Zemindar, and the grant was accordingly made to that Ix-y 


HINDU LAW— 

Impartible Estate — Nature and incidents of 

( Contd. ) 

Execution sale of Estate — Purchase by 
Government a'i-, and grant to a son of for- 
mer Zemindar— Effect of~{ Conid.) 

in the usual terms of a Sunnud-i-niilkeat-istinirar, and his 
heirs, with the ordinary power of sale or di.'-posai of the pro- 
perty in whole or in part. Here again for a second time, 
there was such a dealing with the estate, as in the circum- 
stances, and having regard to the terms of the grant clearly 
shows that there was no intention to create an impartible 
estate, assuming there was power to do so, or to restore an 
estate previously impartible (53-4). (,P/r. Shand.) ZEMIN- 

DAR OF Merangi Sri Rajah Satrucharla Rama- 
BHADRA Razu, (1891) 18 I. A. 45= 14 M. 237= 

5 Sar. 645. 

Madras Regl. XXV of 1802 — Sanad in Common 
FORM UNDER— Acceptance oe — Effect. 

Sec Hindu Rau' — Impartible or Partible 

ESTATE -DEVARAKOTTAH ESTATE. 

(1890) 17 I. A. 134 = 13 M. 406. 

— L'Uayarpalayam Estate — Partible or Impartible. 


The Zemindari of Udayarpalayam was in its origin 
a<lniittedly impartible. I'p to l765 it was held by one 
member of the family only not being subject to the ordinary 
rule of Hindu Law. Between the year 1765 and the 
establishment of British rule in 1801. the fortunes of the 
family were of a very varied character. Throughout those 
troul^lous times, in turmoil or warfare, sometimes successful 
rebels, .sometimes outca.stes or exiles, the Poligars of Udayar- 
palayam maintained or asserted their claim to the posses- 
sion of their ancestral estate. 

On December 23. ]8l7, a Sanad in common form was 
granted to P, the Pc ligar of LRlayarpalayam, conferring upon 
hmi the rights of a Zemindar under Regl. XXV of 1802 in 
65 villages named in the Sanad. The Sanad was expressed 
to be granted in lieu of all former privileges. It declared 
that the grantee continuing to perform the specified stipula- 
tions and to perform the duties of allegiance to the British 
Government, its laws and regulations, was authorized and 
empowered to hold in perpetuity to his heirs, successors, and 
assigns at the permanent a.ssessn)ent therein named the 
Zeniindaiy of Udayarpalayam. From the date of the grant 
of the Sanad to the date of .«uit the Zemindary was 
uniformly enjoyed as an irr.partible estate. 

Held, affirming tlie High Court, that the estate was 
impaitibie. and descendible according to the rules of primo- 
geniture (268). 

3'he Zemindari of Udayarpalayam represents the ancient 
palayam of Uclayar, and although for political reasons the 
estate has been circumscribed in extent, it is clear that it 
was granted and accepted as equivalent in value to the 
ancient palayam. On the cession of the Carnatic the British 
Government a.ssured the Poligars, of whom the Poligar of 
Iklayar was one. that they would enjoy every just and ascer- 
tained civil light, with a free exercise of the religious 
institutions and dome.'^tic usages of their ancestors. To this 
assurance the Government over and over again expressed a 
determination to adhere, although they deliberated long, and 
recon.sidered their views more than once as to the precise 
arrangements to be made for the settlement of the country 
and the restoration of the Poligars (269). {En d Macnagh- 
ten.) KaCHI K At. I YANA KENGAPPA KALAKKA THOLA 
UDAYAR 7'. KACHI VUVA RFNGAPPA KaLAKKA THOLA 

UdayaR. 8 Sar. 865 = (1905) 32 I.A. 261 = 28 M. 608 = 

C. L. J. 231 = 10 C. W. N. 95 = 1 M. L. T. 12 = 

2 A. L J. 845 = 7 Bom L. B. 907 = 16 M L. J. 312. 

Unless there !_>e an existing estate with other incidents 

which a Sanad in common form under Regulation XXV can 
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Madras Regl. XXV of I8O2 -S.\nai> in common 

FORM UNDER — ACCEPI ANC'E OF — I*:fFKC F — 
{C07ttl{.) 

operate to confirm, such Sanacl will confer (jii or confirm in 
the grantee an estate descendible according to the ordinary 
rules of inheritance of the Hindu I,a\v. {Lord I\}rkcy.) 

Venkata Narasimha Appa Row Pakthasarathv 
Appa Row. (1913) 41 I. A. 51- 37 M. 199 

18 0. W. N. 554-(1914) M. W N. 299- 
16 Bom. I* R. 328-19 C, L. J. 369 - 15 M. L. T. 285 -- 
12 A. L. J. 315 = 23 I. C. 166- 26 M. L. J. 411. 

The acceptance of a Sanad in common form under 

Regulation XXV does not of itself, and apart from oilier 
circumstances, avail to alter the succession to an hereditary 
estate. ^Lonl Parker.) VENKATA NAKA.SIArHA APPA 
ROW V. PAK'I'HASAKA^H^ APPA KOn . 

(1913) 41 1. A. 51 = 37 M. 199 18 C. W. N. 554- 

(1914) M. W. N. 299 -16 Bom. L. R. 328 
19 C. L. J. 369 = 15 M. L. T. 285 12 A L. J. 315 

23 I. C. 166 26 M. L. J 411. 


Revenue arrears— R]:sumption oe est a j e for, 

DIVISION thereof INTO 'I'WO ES'J'A I KS. AND GK AN l' 

OF ONE OF I HEM UNDER SaNAD. 


Partihility of ami sucecssieni to, estate ^raided itudet 

Safiad. 

The Zemindary of Nuz\id, prior to lts()2, forn'ed part of 
ancient and much larger e>talc which was indivisible aiul an 
descendible to a single heir, and prior to the Uriiish lule it 
was a military jaghir held on the tenure of military service, 
and in the nature of a raj or principality. 

In 1783, A’’, the then holder of the estate, was proclaimed 
a rel>el and made a state prisoner. The entire estate was 
confiscated and was resumed by (lovernmenl . and in 1/84 
was restored to \\ the eldest '•on of A\ In l7'^.3 the estate 
was again lesumed by Government lor arrears of revenue, 
and in 1802 two new Zemindaries were carved out of it, of 
which the Zemindari of Nuzvid was granted to P, the 
second son of /V, and the other Nidadavolu was granted 
to r. 

The provisions of the Sunnud under whicli Nuzvid 
was granted to A' differed in no respect from those whicli 
ate contained in every ordinary deed of permanent settle- 
ment ; the feudal or military tenure was at an end ; the 
6 pergunnahs to which the Sunnud related became a new 
Zemindary sul)ject only to the payment of a fixetl land 
revenue, and subject to the ordinary stipulations and the 
performance of the duties ordinarily imposed on Zemindars. 
There was no State policy which required that the new 
estate of Nuzvid should Ire indivisible. On the otlier hand, 
cl. 7 of the Sunnud expressly provided that the grantee was 
to be at liberty to transfer, either by sale, gift, or otherwise, 
to whomsoever he pleased, his proprietary right in the 
whole or in any part of his Zemindary, and that such trans- 
fers should be valid, provided they were not repugnant to 
the Mahomedan or the Hindu Laws, or lo the regulations 
of the llritish Government. Such transfers would have been 
repugnant to the Hindu or Malit^niiedan laws if ihey had 
b^n intended to be limited to the eldest son or other single 
heir. Cl. 15 of the Sunnud provided that the grantee was to 
hold the Zemindary in perpetuity to his heirs, successors, 
and assigns, at the permanent assessment therfin named. 

Heldy that on the proper construction of the Sunnud of 
1802, granting the Nuzvid Zemindary, that the Zeminflary 
thereby created for the fir.st time was not impartible or 
descendible otherwise than according to the ordinary rule of 
the Hindu l^aw (50). 

By the limitation to the heirs in cl, 15 of the Sunnud, the 


HINDU LAW— (6WA/.) 

Impartible Estate— Nature and incidents of— 

{Contd.) 

Revenue ah r fa K. s—RF.suMLnoN of Esi a j e 

FOR, DIVISION J HEREOF INTO 1 \\ O ESTA'I KS. 
AND GKAN'I OF ONE OF J HFM UNDER .SaN Ad’ 
— {('o/ltd. ) 

granlee’s heirs according to the ordinary rule of Hindu 
l.aw were intended (48j. (Sir Parncs Peaevek.) KaJA 

Venkata Narasimha Affa Rao Bahadur Raja 
Naravva .\FFA Rao Bahadur. (1879) 7 1. a 38- 

2 M. 128 (133-5) 6 C. L. R. 152 = 4 Sar. 81 - 

3 Suth. 725. 

.SKI.F VCOUISITION IN' HANDS OF MKMIiFk Oi 
JOIN']' FAMIEV— ESTA'IK REUOMINO. 

Pffeet of, on its unfai tihle chaish ter . 

The Hunsapore cas .MS an authority for holding that a 
mod. of acquisition which con.'-titute-' a pi(>periy as >eB- 
ac{[uired in the hands of a meniljer oi an undi\iil<rfi f.imih', 
and thereby subjects it to rules of devolution or disposition 
different from those applicable to ancestral properly, rlf.es 
not tiiereby tiestroy its character of impartibilily (IIU). 
(Sir Arthur //oh/ionse.j MUTI U VvDUGANADHA 'FeVAK 

?/. UoRASiNtiA Tevar. (1881 J 8 I. A. 99 = 

3 M. 290(308) - 4 Sar. 239. 

SeRVIUE .A'JTACHED to F.SI AI E — OlSrON'l INUANUK OE. 
Effect of. 

The discontinuing of a service attached to an impartible 
e-stale does not alter the nature oi that estate and render it 
partible. {/. 'rd Afkinson.) Rao KISHORE SjNCH - 
-Mussam.v'I Gahenahai. (1919; 12 L. W. 730(743; = 
15 N. L R. 176 17 A. L. J. 1077 = 26 M. L. T. 494 = 
24 C. W. N. 601 22 Bom L. R. 507 53 I. C. 630 = 

37 M. L. J. 562. 

I SUkl'AFION OF IMAIF ID \>oj!HKR MEMHER 
OE EAMUA' \Vn H AID OE SUi'KRlOK — K EUt j( ; N n io.n 
OE USURPER HV SUPERIOR— Lei K(T OE. 

PEtaie not separate property in hands of usurper — 

Rule as to confiscation and re grant inapplieahU' to sneh a 
case. 


A Mansulidary Talook was held I)y a joint Hindu family 
under a grant from the zemindar. By the custom of the 
family, the Talook was impartible and descendible to a single 
heir. One of the members of the family took forcible pos- 
session of the Talook, and refused to pay the zemindar’s 
revenue. He was ousted out of posse.s.sion by the zemindar 
by the aid of //, anothei member of the family, whom the 
zemindar recognised and put in po.ssession, and afterw.ards 
entered into an agreement witli him to pay the revenue. 
There was no division of the family. Held, that the estate 
had not thereby become the self-acquisition <ir .separate pro- 
perty of A. 

I’here is a clear distinction between the Shivaganga case 
and the pre.sent case. In the “Shivagunga ca.se” the zemin- 
dary had escheated to Government, wliich was free to deal 
with it as it chose. By a new .sunnud it granted to the 
Taver, conferring a legal title wliich none could dispute. In 
the present case, on the otlier hand, there was no legal for- 
feiture ; no fresh grant by any person comjx-tent to grant a 
legal title. The evidence only shows that on a dispute be- 
tween the holder of the estate and the superior, another mem- 
ber of the family came in, and with the strong hand, and in 
conceit with the superior, succeeded in ousting the holder 
and in assuming the position and rights of the zemindar 
(340 2). (Sir James li\ Coh'ite.) STREE RaJAH VaNiu 
MALA VENK.AYAMAH 7'. STREE RAJAH VaNUMALA 
BOOCHIA Venkondara. (1870) 13 M. I. A. 333 = 

2 Suth. 302-2 Sar. 646 = 13 W. R. 21. 
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HINDU LAW— (6’<v//r/.) 

Impartible Estate— Nidadavolu Zemindary. 

PartihU or impartible — Devoluiioi of. 

//e/il, on the evidence affinning the courts l)eIo\v, that the 
zemindari of Nidadavolu was not in the nature of a raj\ im- 
partible and descendible to a single heir, but was ordinary 
partible property and descendible according to the ordinary 
rules of inheritance of the Hindu law. {Lord Parker.) 

Venkata Narasimha Appa Row v. Parthasarathy 
Appa Row. (1913) 41 1. A. 51 = 37M. 199 = 

18 C. W. N. 554 = (1914) M. W. N. 299 = 
IGBom. L. R 328 = 19 0. L. J. 369 = 
15 M. L. T. 285 = 12 A. L. J. 315 = 
23 I. C. 166 = 26 M. L. J. 411. 

Impartible Estate — Niizvid Zemindary. 

Nature and incidents of, prior to 1802 and to 

British rule. 

The zemindary of Nuzvid, prior to the year 1802, formed 
part of an ancient and much larger estate which was indivi- 
sible and descendible to a single heir, and prior to the British 
rule it was a military jaghir held on the tenure of military 
service, and in the nature of a raj or principality (43). (.57/' 
Barnes Peacock.) RAJA VjiNKATA NARASIMHA APPA 

Rao Bahadur r*. Raja Narayya Appa Rao Bahadur. 

(1879)7 I. A. 38 = 2 M. 128 (129) = 6 C. L. R. 152 = 

4 Sar. 8T=3 Suth. 725. 

Impartible estate— Origin of. 

Custom— Estate creature of. See HINDU LAW — 

Impartible estate— Custom. 

Pamily arrangement if may be. 

No doubt one of the ways in which impartible estates may 
originate is by independent Chiefs or feudatories, exercising 
almost autocratic powers^ being gradually in the course of 
time reduced by a paramount power to the position of ordi- 
nary zemindars ; but these impartible estates may also owe 
their origin to family arrangements followed up in practice 
for many generations, whereby it was originally agreed that 
the family property should be impartible and be held and 
managed for the benefit of the whole family by a single 
mem&r at a time in a certain order of succession, the other 
members being entitled to maintenance only, without any 
power of interference with the management. {Lord Atkin- 

sonf) Rao Kishore Singh v. Mu.sammat Gahfnabai. 

(1919) 12 L. W. 730 (740) = 15 N. L. R. 176 = 
17 A. L. J. 1077 = 26 M, L. T. 494 = 24 C. W. N. 601 = 
22 Bom. L B. 507 = 53 I. C. 630 = 37 M. L. J. 562. 

Impartible Estate— Parlakimidi Zemindary. 

“ Maliahs ” in —Proprietary right in—Crenvn— 

Zemindar of Parlakimidi — Right of. 

The question in dispute was whether the proprietary right 
in certain tracts, mainly hill tracts, known as the “maliahs” 
of Parlakimidi, belonged to the plaintiff-appellant, as zemin- 
dar of Parlakimidi in the District of Ganjam, or to the 

Crown. 

Held, on a consideration of the various proceedings of 
the Government in relation to the zemindari of Parlakimidi, 
that the proprietary right in the “ maliahs” belonged to the 
Crown and not to the zemindar. {Sir Arthur Wilson f) 

Rajah of Parlakimidi v. Secretary of State for 
India in Council. (1906) 32 I. A. 53=28 M. 130 = 

1 C. L. J. 460 = 9 C. W. N. 553 = 8 Sar. 749. 

Maliahs in — Savaras — Bisoyees — Explanation of. 

{Sir Arthur Wilson.) RAJAH OF PARLAKIMIDI v. SeC- 

RE-i ARY OF State for India in Council. 

(1906) S2 I. A. 63 (63-6) = 28 M. 130 (145-7) = 

1 0. L. J 460=9 0. W. N. 653 = 8 Sar. 749. 


HINDU 'LAW~{Contd.) 

Impartible Estate— Partible Bstate or. 

See also HINDU LaW (1) IMPARTIBLE ESTATE— 

Impartibility of Estate (2) Inheritance— Primo- 
geniture AND (3) Joint family — Partition — Parti- 
ble property. 

Concurrent Findings as to — Privy CounciPs inter- 

ference with. 

{Lord Parker.) VENKATA NARASIMHA APPA ROW v, 

Parthasarathy appa Row. (1913) 41 1 A. 61 = 
37 M. 199=18 C. W. N. 564 = (1914) M. W. N. 299 = 

16 Bom. L. B 328 = 19 C. L. J. 369 = 
15 M. L. T. 285 = 12 A. L. J. 315 = 23 I. C. 166 = 

26 M. L. J. 411. 

{Mr. Ameer AH.) GlRDHAR DaS SRI KRISHNA 

DAT! Dube. 

(1919) 12 L. W. 759 = 22 Bom. L. E. 1348 = 
29 M. L. T. 71 = 56 I.C 293=39 M. L. J. 18 (23). 

Deshgat watan — Partible or impartible — Presumption 

— Onus of proof. See DeSHGAT WaTAN. 

(1903) 30 1. A. 77(80) = 27 B. 363(367). 

-Devarakotta estate. See HINDU Law — IMPARTI- 
BLE ESTATE— DEVARAKOTTA ESTATE. 

(1890) 17 I. A. 134 = 13 M. 406. 

Enam villages granted by Gervernment to be held in 

male line from generation to generation. 

The question in the appeal was as to the right of the ap- 
pellant to a partition of certain enam villages in the 
Southern Mahratta country, which had been granted by the 
Government of Bombay by a sunnud, dated 9th April, 1823, 
to the ancestor of the appellant and respondents, to hold to 
him and his posterity in the male line from generation to 
generation. 

Held, that there was no reason why the enam villages so 
granted sliould not be governed by the general principles of 
the Hindu law respecting partition of the father’s estate 
among his heirs, and that the division must be according to 
the Hindu law. 

The mode of collecting the revenue has nothing to do with 
the question. {Mr. Pemberton Leigh.) BODHRAO HUN- 

mont v. Nursing row. 

(1866) 6 M. I. A. 426=1 Sar. 660. 

Enam village granted by Peishwa to Brahmin bro- 
thers in consideration of reli gious services. 

The village of A, was granted in 1762-3 by the Peishwa to 
six brothers, who were Brahmins, in consideration of their 
devotion to religious worship, and the arduous services per- 
formed by the youngest brother, C. The grant did not 
declare the property to be impartible, nor did it say any- 
thing about the management of the village, but, in fact, C 
acted as manager, paying his brothers their share of the 
income. Afterwards the village was attached, but ultimately 
in 1800, the attachment was removed, and the Peishwa re- 
granted or continued the inam to C's son. Having thus got 
into possession, he attempted to appropriate the whole 
income and refused to recognise the interest of the five elder 
brothers. The representatives of the elder brothers prefer- 
red a complaint to the Peishwa, from which it appeared that 
the brothers had then become separate. An inquiry followed, 
and an order was made to the effect that in future the re- 
presentatives of all six brothers should receive equal shares. 
The management, however, was left in the hands of C's son, 
and notwithstanding some disputes, it afterwards remain- 
ed in the hands of that branch of the family. Two 
yadis filed in the case, however, shewed conclusively that 
it was by the consent of the other co-sharers that the man- 
agement was continued in C^s line. 

Held, affirming the High Court, that the inam village 
was partible property. 
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HINDU LAW— (Co///-/.) 

Impartible £state — Partible Estate or—CCV;////.) 

Neither by the terms of the original grant or ot the subse- 
quent orders of the ruling power, nor by family custom, nor 
by adverse possession has C's branch of the family acquired 
a right to perpetual management of the village of or in 
consequence to resist its partition. {Lord A/acna^/itL'n.) 
ViNAYAK WaMAN JOSHI RaYARIKAR 7'. GORAL HaKI 
JOSHl RaYARIKAR (1903) 30 I. A. 11 =-21 B 353 - 
7 C.W.N. 409 - 5 Bom. L. R. 4C8 - 8 Sar. 453. 

Evidence of partihility. 

In a case*in which the facts admitted or found bv tlie 
courts below were that the family of the parties was joint 
and undivided ; that the suit estate, though engaged in the 
name of one brother, was, in point of fact, held and enjoy- 
ed by the two brothers as co-sharers ; and that, thougli 
there had been no partition of tlie estate for 6 or 7 genera- 
tions, the property of the family had in former times i)eeii 
the subject of partitions, held, reversing the court below, | 
that the estate was partible. {Sir James //^ Colvilc.) 

Thakur Durriao Singh v. Thakur Davi Singh. 

(1873) 1 I.A. 1 (7 8) 13 B.I,.R. 1G5 --3 Sar. 301 - 

R. &. J’s No. 25(Oudh). i 


Jaunpore estate. AVc HINDU I.AW -IMPARTIBLE 

Estate — Par riBi.E Ebi a'i e or— ('oncurren r Find- 
ings AS TO. (1919) 39 M. L. J. 18 (23). 


Merangi estate. (1891) 18 I. A. 45(53-4) = 

14 M. 237. 

Misapprehension of parties as to — Effect. See 


Grant— CONSTRUCTION— ES'i VI E conveyed— i\ARTI- 
BLE.OR. (1897) 24 I.A. 118(122) 20 M. 256 (264). 

— Nidadavolu Zeminclary. See HINDU — IMR.AR- 

TiBLE Estate — Nidadavolu Zemindarv. 


Raj — Raja — 'I'echnical names of, to estate and to 

holder thereof — Necessity. See Hindu I,a\\ — Imr.arti- 
BLE Estate— Kaj- Kaja. 

Shivagunga Zeinindary. See HINDU J,A\V — IM- 
PARTIBLE Estate— Shivagunga Ze.mindaki. 

Udayarpalayam estate. See HINDU Law — IM- 
PARTIBLE Estate— Udayarpalavam estate. 

(1905)32 I.A. 261 (268-9) = 28 M. 508 (515). 

Impartible Estate— Patcum Raj in Chota Nagpur. 


HINDU LAW-(6Wr/.) 

Impartible Estate— PolUem or Palayam— 

poligar — Relationship to deceased — S'iaius 

OF EAMILY OK PI AINTIKK AND OK DECEASED — 

Evidence. 

Setitedand unsetti.ed Palavams. 

Succession to. 

Unsetiled palavam — Tenure of — ascertain- 
ment OK. 

Ai.ienation ok— Validity— Military service — 

Palavam held on 'i enure ok. 

Aholition of service before alienation — Effect. 

Tlie Palayam of Kanuivadt was originally held on mili- 
tary service tenure and subject to tlie payment of a tribute 
to the paramount power. In 1895, the appdlant’.s grand- 
father, the palayagar, for the time, mortgaged villages of 
llie palayam for debts previously incurred by him but not 
binding uijon the appellant or up()n tlie palayam. In J900 
the villages were iiought by the niortgagc-e.s at a sale held 
in execution of the decree on the m/utgage. \o peima- 
nent settlement had been made with the J*aia>.igar. but in 
1905 one was made with the alienees. 

In a suit by the appellant for the recovery of the villages 
sold in execution of the decree on the ground that the pala- 
yani was inalienable, it was found that the tenure of mili 
taiy ser\ ice under which the Palayam had ])een held hari 
been al)olished and determined by the proclamation of the 
1st December, 1801. 

//c/f/. that in 1895 the Palayam of Kunnivadi was not 
inalienable, and that the then Palayagar had power to alie- 
nate it to suit his own purposes. {Sir John Edc^e.) 

Appavasami N aicker 7'. Midnapore Zemin DARI 
Company. (1921^ 48 I.A. 100 -- 44 M. 575 = 

(1921)M.W.N 352 34 C.L. J. 6 = 29 M.L.T. 383 - 
14L.W. 49 = 26 C. W. N. 106 -20 A. L. J. 393- 
(1922) P. C. 154 60 I.C. 953 40 M.L.J. 537. 

Debts ok la.st holdfr. 

Id ability fot\ of income of estate in son's hana'^. 

Where a polliem is hereditary and descends to a son as 
the heir of his father, the income of the zemindary is lia- 
ble to pay the debts incurred by the deceased Zemindar 
(3I5.) (Sir Barnes Peacoeh.) OOLAGAPPACHElTYr- 

Hon. D. Arbuthnot AND others. 

(1874) 1 I.A. 268 = 14 B. L. R. 115 = 21 W. E. 358 = 


-YotDiser sons of Baja — Alainienance grants to — 

Duration of— Custom of —Title of younger sons. 

There is a custom in the raj of Patcum in Chutia Nag- 
pur that the younger .sons of the Rajah are entitled to main- 
tenance, the second being called Hakim, the thirtl- Kon- 
war, and the fourth and subsequent, Dais ; but the main- 
tenance given according to this custom ceases with the life 
of the grantor, and has to be renewed upon a succession to 
the raj (249). {Sir Richard Couch.) RaJAH Ud.AYA 
Aditya Deb v. Jadub Lal Aditya Deb. 

(1881; 8 I.A. 248 = 8 0. 199(202)--4 Sar. 290. 

Impartible Estate —Polliem or Palayam. 

Alienation of— Validity— Military service — 
Palayam held on tenure ok. 

Debts ok last holder. 

Enfranchisement — abolition ok mfi-itary 

SERVICE. 

Gundamanaikanoor. 

Hereditary or not— Evidence. 

JADAYA GOUNDER JaGIR. 

Origin, nature and incidents ok. 

Partible OR impartible. 

Poi.iCE SERVICE TO STATE— Tenure of. 

policy of Government in regard to. 


3 Sar. 318. 

Enfranchisement— Abolition ok .Military 

Service. 

inetdents of estate — Effect of. 

It was held in I. D. R. 10 M. 1 that the inam title-deed 
which had been granted to the palayagar in that case did 
not confer any new title and that the enfranchisement had 
no “ larger operation than as a release granted by the Crown 
in respect of its reversionary interest and of the obligation 
of rendering service”. When a paia 3 'am was abolished, in 
so far as the duty of rendering military service was concern- 
ed, the estate was continued with all it.s hereditary incidents 
to the Palayagar in the same manner as if possessed by a 
zemindar (254-5). {Lord Shaw.) VENKATA J.AGANNADHa 
VeeraRHADRAYVA. (1921) 48 I. A. 244 = 

44 M. 643 (654 5) = 30 M. L. T. 14 = 14 L. W. 69 = 

(1921) M. W. N. 401 = 34 C. L. J. 16 = 
26 C. W. N. 302 = (1922) P. C. 26 = 61 I. C. 667 = 

1 M. L. J. 1. 

Gundamanaikanoor. 

•Hereditary or uot. 

Prima facie the polliem of Gundamanaikanoor was 
hereditary (31 5). 
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HINDU LAW— ((TtW.) 

Impaitible Estate — PoUiem or Palayain— 

GUNDAMANAIKANOOR— 

I'heir i.orclships are of opinion that no sufficient evidence 
was given to prove tliat the polleim reverted absolutely to 
Government upon the death of tlie late poligar, or that the 
defendant (his son) held under a fresh grant, by which a 
newly-created estate for life became vested in him (316). 
{Sir Barnes Pcacook,) OOLAGAPPA CheTTV v. HON. 

D. Akbuthnot and others. (1874) 1 I. A. 268^ 

14 B. L. R. 115 = 21 W. R. 358 = 3 Sar. 318. 

Hereditary or not — Evidence. 

— IMarungapuri — Ancestral hereditary polliem. 

Held that the finding of the High Court upon the evi- 
dence adduced that the polliem in dispute (Marungapuri) 
was an ancestral hereditary estate was correct (312). {Sir 
Barnes Peacock?) THE COLLECTOR OK TRICHINOPOLY 

7'. LEKKAMANT. (1874) 1 1. A. 282 = 14 B. L. R. 115 = 

21 W. R. 358 = 3 Sar. 318. 

J\)llieni not permanently settled under Peytula- 

turn XX r of 1802. 

A polliem may be hereditary though not permanently 
settled under Reg. XXV of 1802. Each case must depend 
upon its own particular circumstances ; a polliem may be 
hereditary, and the position laid down by the High Court is 
correct. They say : — ‘'The existence of a proprietary estate 
in polliems or other lands not permanently assessed, and the 
tenure by which it has been held, are, in our opinion, 
matters judicially determinable on legal evidence, just as the 
right to any other property.” (3112). 

Proof of possession or receipt of rent by a person who 
pays the land revenue immediately to Government is prima 
fade evidence of an estate of inheritance in the case of an 
ordinary Zemindary. The evidence is still stronger if it be 
proved that the estate has passed, on one or more occasions, 
from ancestor to heir. There is no difference in this respect 
between a polliem and an ordinary zemindary (3l3). {Sir 
Barnes Peacock? OOLAGAPPA CHETTV 7 *. HON. 1). 
ARBUTHNOT AND OTHERS. (1874) II. A. 268 = 

14 B. L. R. 115 = 21 W. R. 358 = 3 Sar. 318. 

Polliem ){ot permanently settled under Regulation 

XXV" of 1802 — Application by successor to Coaler nment for 
recogni ti cm — Etfec t . 

A polliem may be hereditary though not permanently set- 
tled under Reg. XXV of 1802. Each case must depend up- 
on its own peculiar circumstances ; a polliem may be heredi- 
tary, and the position laid down by the High Court is 
correct. They say The existence of a proprietary estate 
in polliems or other lands not permanently assessed, and the 
tenure by which it has been held, are, in our opinion, mat- 
ters judicially determinable on legal evidence, just as the 
right to any other property.” (311-2) 

It does not at all follow from the fact that on the death 
of a poligar an application was made to Government for 
the recognition of the successor that he had not an heredi- 
tary estate. It was extremely common in Bengal, before 
the acquisition of the Dewanny, where a tenure was in fact 
hereditary from father to son, to take out a new sunnud 
upon each descent. So also it appears that upon a transfer 
of title to lands in Calcutta, either by alienation or descent, 
a fresh pottah was given to the new-holder ; but that was 
merely a fiscal regulation, and the pottah formed no part of 
the holder’s title (312). {Sir Barnes Peacock.) THE COL- 
LECTOR OF TRICHINOPOLY V. TEKKAMANI. 

(1874) 1 I. A. 282 = 14 B. L. R. 115=21 W. R. 358 = 

3 Sar. 318. 

Receipt of rent by person who pays land rroenue im- 
mediately to Government^/Jescent from father to son. 


HINDU ’LhXN-^iContd.) 

Impartible Estate— Polliem or Palayam— 

KUNDAMANAIKNOOR— 

In England, proof of the possession of land or of the 
receipt of rent from the person in possession is prima fade 
evidence of a seisin in fee. 

In India ihQ proof of possession or receipt of rent by a 
person who pays the land revenue immediately to Govern- 
ment is prima fade evidence of an estate of inheritance in 
the case of an ordinary zemindary. The evidence is still 
stronger if it be proved that the estate has passed, on one 
or more occasions, from ancestor to heir. There is no 
difference in this respect between a polliem and an ordinary 
zemindary (313). {Sir Barnes Peacock? THE COLLEC- 
TOR OF TRICHINOPOLY v. LEKKAMANI. 

(1874) 1 1. A. 282 = 14 B. L. R. 116 = 21 W. R. 368 = 

3 Sar. 318. 


Jadaya Gounder Jagir. 

Origin and history of — Devolution of. {Sir John 

Wallis? KONNAMMAL 7\ ANNADANA JaDAYA GOUN- 

DER. (1927)55 1. A. 114=51 M. 189 =27 L. W. 497 = 
5 O. W. N. 411 = 108 I. C. 364 = 30 Bom. L. R. 802= 
47 C. L. J. 488 = 9 Pat. L. T. 347 = 26 A. L. J. 642 = 

32 C. W.N. 983 = A. I. R. 1928 P. C. 68 = 

54 M. L. J. 604. 

Origin, n.atuke and incidents of. 

” A Polliem is a tract of country subject to a petty 

Chieftain. In speaking of Poligars. Wilson describes them 
as having been originally petty Chieftains occupying usually 
tracts of hill or forest, subject to pay tribute and service to 
the paramount State, but seldom paying either, and more 
or less independent ; but as having at present since the 
subjugation of the country by the East India Company, 
subsided into peaceable landlords. A Polliem is in the 
nature of a Raj ; it may belong to an undivided family, but 
it is not tiie subject of partition ; it can be held by only one 
member of the family at a time, who is styled the Poligar, 
the other members of the family being entitled to mainten- 
ance or allowance out of the estate” (85-6). {Lord Kindgs- 
aown? NARAGUNTY LUTCHMEEDAVAMAH 7/. Vengama 

Naidoo. (1861) 9 M. LA. 66 = 1 W. R. P. 0. 30 = 

1 Suth. 460 = 1 Sar. 826. 

Southern India — Palayams in — Sources of informa- 
tion regarding. 

The history of the polliams of Southern India is well 
known. It is to be found in the Fifth Report from the 
Select Committee from the House of Commons on the affairs 
of the East India Company, presented in 1812, a work of 
great research, and in the Madura Manual, compiled by Mr. 
Nelson of the Madras Civil Service, by order of the Govern- 
ment of Madras (314). 

The account given in the Fifth Report was adopted in the 
judgment pronounced by Lord Kingsdown in 9 M. I. A. 66 
(314), {Sir Barnes Peacock? The COLLECTOR OF TRI- 
CHINOPOLY V. Lekkamani. (1874) 1 1. A. 282— 

14 B. L. R. 116 = 21 W. R. 358 = 3 Sar. 318. 


The history of the palayams, or polliams, of Southern 

India is set out in the Fifth Report of the Select Committee 
on the affairs of the East India Company. It is there 
stated that the Carnatic Poligars “were originally no more 
than officers of police to whom was committed the protec- 
tion of a given portion of country ; headmen of villages, or 
public servants of other de.scriptions, whose actual condition 
had l^ecome changed to that of military rulers during those 
revolutions of power in the Deccan which liad everywhere 
contributed to the usurpation of authority and in no part 
more than in the Southern division of the Peninsula.” The 
following passage on the same point occurs in 9 M. I. A. 66 

at 85 : — 
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HINDtJ LAW— (Co«W.) 

Xmpartible Estate— PoUiem or Palayam— (cVW.) 

Origin, nature and incidents ok — {Contd.) 

A polliam is explained in Wilson’s Gliossary to be a tract 
of country subject to a petty chieftain. In speaking of 
poligars he describes them as having been originally petty 
chieftains, occupying usually tracts of hill or forest, subject 
to pay tribute and service to the paramount state, but seldom 
paying either, and more or less independent, but as having 
at present, since the subjugation of the country by the East 
India Company, subsided into peaceable land-liolder.s. This 
corresponds with the account read at the Ear from the Re- 
port of the Select Committee on the Affairs of India in 
1812. A polliam is in the nature of a Raj ; it may belong 
to an undivided family, but it is not the subject of partition, 
it can be held by only one member of the family at a time, 
who is styled the poligar, the other members of the family 
being entitled to a maintenance or allowance out of the 
estate. (Lord Macna^hten.') KaCHI KaLIVANA KANGAP- 

PA Kalakka Thola Udayar 7^. Kachi Vuva Kangap- 
PA Kalakka Thola Udavak. 

(1905) 32 I. A. 261 (266 6)-28 M. 508(612 3)- 
2 C. L. J. 231-10 C. W. N. 95=1 M. L. T. 12 = 
2 A. li. J. 845 = 7 Bom. L. B. 907=8 Sar. 855 = 

15 M. L. J. 312. 

Palayai^ars — Position of. 

A palayam is in the nature of a Raj, it may belong to an 
undivided family, but it is not the subject of partition ; it 
can be held by only one member of the family at a time. 

Palayagars were originally petty chieftains occupying 
usually tract of hills or forest country, subject to pay tribute 
and service to the paramount state, but seldom paying 
either, and more or less independent ; but having at present, 
since the subjugation of the country by the East India ('om- 
pany subsided into peaceable landholders, 

Kannivadi held to l)e a palayam of this descripthui. (Sir 
John Edge.) APPAYASAMI NAICKEK v. MiDNAPUR 
ZeminDARY Co., ITD. (1921) 48 I A. 100 (108)-= 

44 M. 676 (682-3) = (1921) M. W. N. 352 = 
34 C. L. J. 6 = 29 M. L. T. 383 = 14 L. W. 49 = 

26 C. W. N. 106 = 20 A, L. J. 393 = 
A. I. R. 1922 P. C. 154 = 60 I. C. 953 = 40 M. L. J' 637. 

The palayagars were originally petty chieftains occu- 

pying usually tracts of hills or forest country subject to pay 
tribute and service to the paramount state, but seldom 
paying either, and more or less independent (254). (Lord 
Shaw,) Venkata Jagannadha v. Veerabhadrayya. 

(1921) 48 I. A. 244 = 44 M. 643 (653) = 14 L. W. 59 = 
(1921) M.W.N. 401 = 34 C.L.J. 16 = 30 M.L.T. 14 = 

20 C.W.N. 302-A.I.R. 1922 P. C. 96 = 61 I. C. 667 = 

41 M. L. J. 1. 


Partible or impartible. 

j — Palayamsin the polygar countries are generally im- 
partible (111). (Sir Arthur Hobhouse,) MUTTU Vadu- 
GANADHA TEVAR V. DORASINGA TEVAR. 

(1881) 8 I. A. 90 (111) = 3 M. 290 (304) -=4 Sar. 239. 

Southern India — Ancient Palayams in — Always held 

to l>e impartible. (Sir John Wallisf) KONNOMMAL v. 
ANnad.-vna JadaYA GOUNDER. (1927) 65 I. A. 114 = 

61 M. 189=27 L. W. 497 = 6 O. W. N. 411 = 
108 1.0. 364 = 30 Bom. L.R. 802 = 47 C. L. J. 488 = 
9 Pat. L. J. 347 = 26 A. L. J. 642 = 32 C. W. N. 983 = 

A. I. E. 1928 (P.C.) 68 = 64 M. L. J. 604. 

POLICE Service to state — Tenure of. 

Abolition in Southern India of — Date of. 

The police duties of the zemindars in that part of the 
country (Madura District) were aliolished in 1816 by the 

95 
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Impartible Estate— Polliem or Palayaln— 


Police service 10 si ai k— Tenure ov - jContd .) 

Government of Madras. (Sir John I^id^e.) AppaYA.SAMI 

Naicker7>. Midnapore Zemindaky Co., Ltd. 

(1921)48 I. A. 100(113) - 44 M. 675(687) = 
(1921)M. W.N. 352 = 34 C. L. J,6 = 29M. L. T. 383 = 


14 L. W. 49 = 26 C. W. N. 106 = 20 A. L. J. 393 = 
A. I. R. 1922 P. C. 154 = 60 I. C. 963 = 40 M. L. J. 637. 


Eld donee of. 

The best and most reliable evidence that a palayam was 
held on police service tenure would be a sanad showing that 
it was so held. (Sir John EM^'e.) AI’PAYASAMI NaICKER 

V. Midnapur Zemindary Co., ltd. 

(1921) 48 I. A. 100 (112 3) = 44 M. 576(586-7) = 
(1921)M. W. N 352 = 34 C. L J. 6 29 M. L. T. 383 = 
14 L. W. 49=26 C. W.N. 106 = 20 A. L. J. 393 = 
A. I. R. 1922 P. C. 154 - 60 I. C. 963 = 40 M. L. J. 537. 


— Sanads creating — What amount ti>. 

Wliere the question was whether the Palayam of Kanni- 
vadi was held under a tenure of the I^alayagar rendering police 
service to the state and the only sanads ever shown to have 
been granterl to any Palayagar of Kannivadi contained con- 
ditions by which the Palayagar was bound to protect the 
inhabitants by preventing as far as might be in the power of 
the Palayagar, robberies, depredations, etc., in their proper- 
ties. to deliver up persons guilty of murder, and not to give 
shelter to deserters, and to apprehend and deliver them to 
the Collector, held, that the conditions were similar to the 
duties which all landholders and zamindars in British India 
had to perform, and that there was nothing in either of the 
Sanads from which it could be inferred that the Palayam 
Wit'' lield on a tenure of rendering police duties to the State. 
(Sir John Ed^e.) APKA\ ASaMI NaICKER 7'. MiDNAFORE 

Zemindary Cg., i/i d. ('19211 48 I. A. 100 (112 3) = 
44 M. 575 (587) = (1921 ' M. W. N. 352 -34 C. L. J. 6 = 
29 M. L. T. 383 = 14 L. W. 49- 26 C. W. N. 106 = 
20 A. L. J. 393 = A.I.R. 1922 P. C. 154 = 60 I. C. 963 = 

40 M. L. J.537. 


POLICY OF Government in regard to. 

Proclamation of L^ord Clive of 1801 — Meaning and 

effect of. 

The State policy with regard to palayagars was definitely 
announced by the proclamation of Lord Clive in 1801. To 
all intents and purposes the palayagars were relieved of 
military duties ; they had to give up possession of firearms 
and weapons of offence and become zamindars ; a certain 
number of pikemen whose names were to be registered were 
allowed to the.se chieftains in deference to their personal 
feelings and “for the purpose of maintaining the pomp and 
state heretofore attached to the persons of the said palaya- 
gars.” The meaning of the proclamation is that their 
estates were subjected to as.sessment “upon the principles of 
zamindar tenures.” Palayagars so treated were dealt with 
as zamindars with hereditary estates, their ancestors’ posses- 
sions being secured to them. (Lord Shaw.) VENKATA 

Jagannadha v. Veerabhadrayya. 

(1921) 48 I. A. 244 (264-5) = 44 M. 643 (664) = 
14 L. W. 59 = (1921)M. W N. 401 = 34 0, L. J. 16 = 
30M.lt. 14 = 26 0. W. N. 302 = A.I.E. 1922 P. 0. 96 = 

61 1. 0. 667=41 M.L. J. 1. 


Poligar — KEL. vrioNSHip to deceased — Status 

OF family of PLAINTIFF AND OF DECEASED — 

Evidence. 

Return made by a former Poligar to Collector pur- 
suant to requisition by Government — Authenticated copy of 
— Admissi bility. 
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Impartible Estate — Polliem or Palayam — {Contd.') 


POLiGAR— R elationship to deceased— Status 

OF FAMILY OF PLAINTIFF AND OF DECEASED— 

Evidence— 


The plaintiff claimed to be entitled to succeed to a 
Polliem as against the widow of its last liolder who had died 
without male issue. His case was that the Polliem was 
ancestral property ; that it belonged to the undivided family 
of himself and the deceased ; and that on the death of the 
last possessor the right to the Polliem vested in the plaintiff 
as the next male heir of the family in preference to the 
widow. The widow denied that the plaintiff and her hus- 
band were related at all, and alleged that in any event they 
were not members of an undivided family. 

When the East India Co., took possession of the Polliems, 
including the suit one, in 1802, they made allowances out of 
the proceeds to the families of the Polligars, and contem- 
plated the restoration at a future time, when order sliouM 
have been established in the country, of the properly so seiz- 
ed to its owners, 'I'o give effect to these views, they procur- 
ed and forwarded a statement of the particulars of the prf) 
perty so seized, and of the names .md families of tlie exis- 
ting Polligars. d'hey required returns to be made by the 
Polligars of those particulars. On that occasion a return 
was made l)y the then Polligar of the suit polliem. lo 
prove his case the plaintiff obtained an<l filed a copy of that 
return, authenticated l)y the signature of the Collector of 
Chittoor, to whose office the ruturn purported to be sent. 
The accuracy of the copy so produced, and the genuineness 
of the document, were made out beyond all controversy. 
And it established beyond doubt that the plaintiff and the 
deceased were member.sof the same family ; that the suit 
Polliem was ancestral ; and that the plaintiff and the de- 
ceased were at the date of that document members of an 
undivided family. 

Held, that the copy was an authenticated copy of a piil)lic 
document, and that it established the case of the plaintiff, 
unless it could be made out that the family, undivided at 
that time, became afterwards divided (*>1-2). {I.oril 
dowfi.) NARAGUNTY LUTCHMEEDAX am ah 7'. Vi NG\MA 
NaiDOO. (1861) 9 M, I. a. 66-lW.R. (P. C.) 30 

1 Suth. 460-1 Sar 826. 


Settled and 


UNSET TLED 


PA LAV A MS. 


Effect — Distinction. 

The only difference between a polliem or zemindary which 
is permanently settled and one that is not, is that, in the 
former, the Government is precluded for ever from raising 
the revenue ; and, in the latter, the Government may or 
may not have that power (313). {^Sir Barnes Peacock.) 

The Collector of Trichinopoly v. lekkamani. 

(1874) 1 I. A. 282 = 14 B. L. B. 115=21 W. R. 358 = 

3 Sar. 318. 


Succession to. 

Pemales—Exclusion of — Custom of— Proof of^ 

Cumbalar Tottier caste— Escheat— Crenun's claim hy. 

Suit by government for possession of the Polliem of Era- 
saca Naiknoor in Madras, as an e.scheat for want of male 
heirs dismissed. The Government having acquie.sced m the 
right' of female succession to the /V//Vw, and possession 

had for a period of eighteen years after the alleged escheat. 

Females are not precluded by any rule of descent, custom, 
or usage of the Cumbalar Tottier caste, from succeetling to 
^Polliem COLLECTOR OF MADURA 7^. VeERACAMOO 

Ammal. (1863) 9 M. I. A. 446 = 2 Sar. 43^ 

Joint ancestral estate — Surviving male member — 

Widow of last holder— Preference— Naragunty Polliem. 

The plaintiff claimed to be entitled to succeed to the 
Naragunty Polliem as against the widow of its last 


HINDU 'LAW— {C Of ltd.) 

partible Estate — Pollici 

Succession '\o—{Contd.) 
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or Palayam- {Centd?) 


holder, who had died without male issue. His case was 
that the said Polliem was an ancestral property ; that it 
belonged to an undivided family of which he and the 
deceased were members ; and that on the death of the last 
possessor the right to it vested in the plaintiff as the next 
male heir of the family in preference to the widow. 

Held, affirming the Courts below, that the plaintiff had 
established his case and was entitled to the suit polliem as 
against the widow, {ford Ktngsdawn.) NARAGUNTY 
LATCHMEEDAVAMAH V. Vengama NAIDOO. 

(1861) 9 M. I. A. 66=1 W. E. (P.C.) 30 = 1 Suth. 460 = 

1 Sar. 826. 

Joint family — Brother undivided — Wido7v — Pre- 
ference. 


'Fhe defendant and the deceased poligar l)eing members of 
an undivifled family, on the death of the latter without 
issue, the polliem descended to the defendant (the brother of 
the deceased poligar) in preference to the widow of the 
ileceased (293). {Sir Barites Peacock.) PEDDA AMANI 

and Chinna Amani 7'. Zemindar of Marungapuri. 


(1874) 1 I. A. 282 - 14 B. L. R. 116 = 21 W. R 358 = 

3 Sar. 318. 

Unsettj.ed palayam— Tenure of — Ascertain- 
ment OF. 

Mode of. 

The existence of a proprietary estate in palayams or other 
lands not permanently assessed, and the tenure by which it 
has been held are matters judicially determinable on legal 
evidence, just as the right to any other property. {Sir John 
Edge.) APPAVASAMI NAICKER v. MIDNAPUR ZEMIN- 
DARY Co.. Ltd. (1921) 48 I. A. 100 = 

44 M. 575 r586) = (1921) M. W. N. 362 = 34 C. L. J. 6 = 
29 M. L. T. 383 = 14 L. W. 49 = 26 C. W. N. 106 = 
20 A. L. J. 393 A I.R. 1922 P. 0. 164 = 60 I. C. 963 = 

40 M. L. J. 637. 

Impartible Estate— Raj. 

Descent of , to eldest male heir — Custom of — Inherit- 
ance — Inchoate rights of, in junior members — Non-existence 

of. 

In a Raj descendible, according to custom, to the eldest 
male heir, there are no inchoate rights of inheritance in the 
junior members of the family (39). {Sir James W. Colvile.) 

Haboo Peer Pertab Sahee v. Maharajah Rajender 
Pertab Sahee. (1867) 12 M. I. A. 1 = 

9 W. R. (P. C.) 16= 2 Suth 114 = 2 Sar. 348. 

Principality — Rai as a — Indivisibility and descent 

to eldest son — Rule as to — Basis of. 

With respect to a Kaj as a principality, the general rule 
is that the estate descends to the eldest son, and is not 
divisible amongst all, and it must l^e so It is a Sovereignty, 
a Principality, a suixjrdinate Sovereignty and Principality no 
doubt, but still a limited Sovereignty and Principality, which, 
in its very nature, excludes the idea of division in the sense 
in wliich that term is used in the present case (187). {Mr. 
Pemberton Leigh.) BaBOO GuNESH DU'n’ SiNGH v. 
.\lAHAkAj MOHESHUR SINGH. 

(1855) 6 M. I. A. 164 = 2Suth. 20 = 1 Sar. 621. 

Impartible Estate— Raj Raja — Technical names 
of, to Estate and to holder thereof — Necessity. 

Effect of presence or absence of. 

On an issue as to whether or not the Zemindary of Tir' 
hoot constituted a Kaj domain, and as .such descended entire 
to a single heir to the exclusion of the other menibers of the 
family, held that the fact that the original founder of the 
family and many of his successors were described, not as 
“Rajas** or “Maharajahs,** but as “Thakoors** wa-s a circum- 





tHE PRIVY council digest 


1S74 


HINDU 

Impartible Estate — Eaj — Raja — Technical names I 
Of, to Estate and to bolder thereof— Necessity— 

{Contd,) 

stance which was utterly unimportant (I9l).(v)//'. Pembetton 

Leigh.) Baboo Gunesh Dutt Singh jv. Maharajah 
Moheshur Singh. (1866) 6 M. I. A. 164 - 

2Suth. 20-1 Sar. 621. 

That the title of Rajah was not absolutely -essential 

to the tenure of the estate as a Raj is shown by the Tir/iooi 
case (6 M. I. A. at p. I9l). (^Sir James IV. ColviU.) 

Baboo Beer Pertab Sahee v. Maharajah R ajendkk 
Pertab Sahee. ( 1867) 12 M. I. A. 1 (36) - 

9 W. R. (P. C.) 15 = 2 Suth. 114 - 2 Sar. 348. 

A custom of descent according to the law of prinioge- 


HINPU lAhJ^—iCoutd.) 

Impartible Estate — Shivagunga Zamindary. 

-Devolution of--lli.story of. {Sir Arthur Hothouse j 

MUITU VaHUGANADMA TEVAR V. DOkA.SINGA TEVAR. 

(1881)8 I. A. 99 (106 8)- 3 M. 290 (299-300) = 

4 Sar 239. 

Impartible character of — Effect on. of Proclamation 

of July, 1801— In.slallaiion in August 1801, Keg. XXV of 
1802, and sunnud of 1803. See Hindu Law — I.MPaK- 
TiBLE Estate— Nature and incidents oi — Quali- 
ties OE estate, INCEUi..ING ITS I.MPARTIBLE CHARAC- 
TER. (1881) 8 1. A. 99 (112, 114 5j = 3 M. 290 (307- 8). 

JVature of — Enjoyment of — Right of. 


nitiire may exist by kolacharor family custom, although the 
estate may not be what is technically thrown either as a raj 
in the nortli of India or as a ix)lliem in the south of India. 
{Sir Jaines IV.Co/fi/e.) CHOWDHRV CHINTAMUN SINGH 
r-, MUSST. NOW'LUKHO KONWARI. 

(1873) 2 I. A. 263 (269)--lC. 153- 24 W. R. 255 

3 Sar. 537. 

“Raj” does not necessarily imply impartibility of 

an estate. 'Lord Sinha.) MaRTANI) RaO v. MaLHAK Rao 
(1927) 66 I. A. 45 = 55 C. 403 = 24 N. L. R. 25 = 
32C. W. N. 621 = 30 Bom. L. R. 251 = 27 L. W. 350 = 
107 I. C. 7 = 47C. Ii. J. 160 = (1928) M. W. N. 942 - 

A. I.R. 1928 P. C. 10 = 64 M. L. J. 397. 

Impartible Estate— Eaj Bhaia. 

JVature of — Succession to — Custom of. 

The suit was hy the plaintiff-appellant to recover posses- 
sion of the estate called raj Bhara. The last holder of the 
estate died without issue. The plaintiff was his uncle, and 
he claimed to recover the estate from the defendant liie 
widow of the deceased. 

Ileid^ that the plaintiff had made out satisfactorily that 
the raj of Bhara was an ancient raj. and an ancestral estate, 
and tliai by virtue of an ancient custom in the family it was 
impartible, and to be held and enjoyed by only a single 
inem!>er at a time (163). {Str Barnes Peacock.) RaJAH 
Rup Singh v. Rani Baisni. (1884) ii I. A. 149 = 

7 A. 1 (19) = A. W. N. (1884) 246=4 Sar. 533. 

Impartible Estate — Ramuad Zamindary. 

History and incidents of. {Sir James W. Colvile.) 

COI.EECTOR OK MaDURA v. MOOITOO KaMAI-INGA 
Sethupathy. (1868) 12 M. I. A. 397 (423-6) = 

10 W. R. (P.C ) 17 =1 B. L. R. (P. C.) 1 = 2 Suth. 136 = 

2 Sar. 361. 

Nature of — Descent of, to single heir. See Hindu 

Law— Impartible Estate— Southern India. 

(1868) 12 M. I. A. 397 (423) 

Impartible Estate— Revenue arrears— Resumption 
of estate for — Division thereof into two estates, 
and grant of one of them under sanad. 

j— Partibility of, and succession to, estate granted under 
sanad. .9^^ HINDU Law— IMPARTIBLE ESTATE- NATURE 
AND INCIDENTS OF— REVENUE ARREARS. 

(1879) 7 I. A. 38 = 2 M 128. 
Impartible Estate —Service attached to — 

Discontinuance of. 

Effect of, on impartible nature of estate. See HINDU 

Law— Impartible Estate — Nature and incidents 
OF— Service aitached to estate. 

(1919) 37 M. L. J. 662. 

Impartible Estate — Settled and unsettled estates. 

^Effect — Distinction. See HINDU Law — Impar 

TIBLE Estate — Polliem— Settled and unsettled 

POLLIEMS. (1874) 1 1. A. 282(313). 


The Zemindary of Shivagunga is admitted to be in the 
nature of a Principality— impartible, and capable of enjoy- 
ment by only one memlier of tlie family at a time (588). 
{Lord Justice Turner.) KaTAMA NaI GHI ARz'. 'I'HF 

Rajah op Shivagunga. (1863) 9 M. I. A. 539 = 

2 W. E. (P. C.; 31 1 Suth. 520 2 Sar. 25. 

Origin of. 


1 i)e Zemindiii'y appears Uj have been created in or ab(jut 
the year 1730. At that time, Kuita Tevar, Rajah of 
Ramnad, having received valuable .‘‘ervict-s from one of his 
family, Sasivarna Tevar, granted to him two-fifths of the 
Ramnad estate, calling the granted porcion a distinct 
Zemindary of Shivagunga (106). {Sir Arthur Hubhousc.) 

Mu'nu Vaduganadha Tevar r. Dorasinga Tevar 
(1881) 8 I. A. 99 = 3M:. 290(298 9j= 4 Sar. 239. 

Origin and history of. {Lord Justice Turner,) 

K ATAM A NaTCHIAR RaJAH OF SHIVAGUNGA. 

(1863) 9 M. I. A. 539 (588, 592) = 3 W R. (P. C.) 31 = 

1 Suth. 520 = 2 Sar. 25. 

— Partible or J mpartible, 

1 he question was whether the Shivagunga Zemindary was 
a pailible or an impartible estate.. 

Tlie evidence of the nalute- of the Zemindary \\.tslhi>: 
that it belonged to a cla.''S (jf i>{>sse>i<>n'' whii h were in the 
nature of chieftainships, and impartible ; that the great 
Zemindary of Ramnad out of which it was taken was 
impartible ; that the small Zemindary of Padamattur which 
was taken out of it was impartible; that, according to 
family tradition and belief, it was impartible ; and that 
from its first creation until the date on which the question 
arose it had p;issed from hand to hand as if it were impar- 
tible. 

Held, that the evidence irresistibly led to the conclusion 
that the Zemindary was impartible (111-2). {Sir Arthur 
HobhouseJ) MUITU VaDUGANDHA TEVAR v, DORASINGA 

Tevar. (1881) 8 I. A. 99= 3 M. 290(303-4) = 

4 Sar. 239. 

Partibility of— Admission by istimrar zemindar of ' 

— JVhat amounts to. 

The question was whether the Shivagunga Zemindary was 
or was not an impartible estate. 

It appeared that in 1822 the istimrar zemindar was asked 
by the Collector of the district whether it was customary for 
the zemindar to divide the estate l^etween his children, what 
would be his motives, and what his authority for a division, 
and that he did not answer the first or third questions at all, 
and merely said that, “ from motives of regard to the chil- 
dren, the zemindar divides the estate l)etween them.” 

Held ^ that the answer was extremely ambiguous and eva- 
sive, and that a contention as to the partibility of the estate 
could not be built upon such an answer (110-1). 

The answer is at the utmost a contention that the estate is 
alienable by the zemindar, ami that he has a discretion to 
divide it ; not that it is partible if not divided by him (111). 
C.9/> Arthur Hothouse,) MUlTU VaDUGANADHa Tevar* 

Z'. DORASINGA Tevar. (1881) 8 I. A 99 = 

3 M. 290 (303) = 4 Sar. 239, 
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HINDU LAW— 

Impartible Estate — Shivagunga Zamindary— 

{Contd^ 

■ f Succession — Rule of^ applicable , 

Whatever suggestions of a special custom of descent may 
heretofore have been made (and there are traces of such in 
the proceedings), the rule of succession to the Shivagunga 
iemindary is now admitted to be that of the general Hindu 
law prevalent in that part of India, with such qualifications 
only as flow from the impartible character of the subject 
(588-9). (^Lord Justice Turner^ Katama NaTCHIAR 
V . The Rajah of Shivagunga. 

(1863) 9 M- I. A. 639-2 W. R. (P. C.) 31 = 

1 Suth. 620 = 2 Sar. 26 

Impartible Estate—Sivagiri Zamindary. 

History of. {^Sir Barnes Peacock.') MUTTAYAN 


CHETriAR 7'. Sangili Vira Pandia Chinnatamhiar. 

(1882) 9 LA. 128 (133) =6 M. 1 (7-8) = 

12 C. Ik. J. 169 = 4 Sar. 354 

Impartible Estate-Southern India — Zamindaries 

large in. 

Nature of — Descent of, to single heir. 


The zemindary of Kamnad is, like many of the large 
zemindaries in the .South of India, in llie nature of a Raj, 
or Principality, de.scendible to a .single lieir (423). (5//* 

James W . Colvile .) COLLECTOR OF MADURA v , MOOTTOO 

Ramalinga Sethupathy. (1868) 12 M. I. A. 397 = 

10 W. E. (P. C.) 17 = 1 B. L. R. (P C.)l = 

2 Suth. 135-2 Sar. 361. 

Impartible Estate— Succession to. 

ANCESTRAL ESTATE. 

ANCESTRAL ESTATE AND SELF-ACQUISITIONS OF 
HOLDER. 

BROTHERS BY DIFFERENT MOTHERS — PRIORITY AS 
BETWEEN. BASED ON PRIORITY OF MARRIAGES OF 
MOTHERS. 

Custom of. 

FEMALES. 

FULL BLOOD AND HALF BLOOD. 

Government’s right to seti le. 

JOINT FAMILY MEMBER — HOLDER 

siTiON OF— Estate forming. 

Maternal grandfather’s estate inherited by 

DAUGHTER’S SON — SUCCESSION TO, ON HiS DEATH. 

Obstructed inheritance— Devolution of. 

OBSTRUCTED INHERITANCE — INHERITANCE ONCE 
OBSTRUCTED IF ALWAYS OBSTRUCTED. 

Partible property — rule of succession appli 

CABLE TO. 

Primogeniture. 

Rule of, applicable. 

Self- acquisition or separate estate of holder 
Separated member— Estate of— Rule applica- 
ble to. 

Sons by different wives — preference. 


A— SELF'ACQUI- 


Ancestral estate. 

Succession to — Widow — Divided agnatic relation — 

Rights of — Preference of former to latter — Custom of — 
Onus of proof of. See Hindu I^AW — IMPARTIBLE 
ESTATE — Succession to — Obstructed inheritance. 

(1916) 43 I. A. 269 (281-2)= 38 A. 662 (567-8)^ 

ANCESTRAL ESTATE AND SELF-ACQUlSITlONS 

OF holder. 

-Succession to — Rights of — Widow- — Divided agnate. 

See Hindu Law — Impartible estate— Succession 
TO — Obstructed inheritance. 

(1916) 43 I. A. 269 (281-2) = 38 A. 552 (567*8) 


HINDU LAW-(6’(7«/^.) 

Impartible Estate— Succession to -{Contd!) 

Brothers by different mothers — Priority 
as between based on priority or 
marriages of mothers. 

Custom of — Proof of. 

The question was as to the succession to the impartible 
estate of Saptur descendible to a single heir according to the 
custom of primogeniture. The last holder of the estate died 
a minor and unmarried. The claimants were the plaintiff, 
the half brother of the deceased, and the defendant, the 
whole brother of the deceased. The defendant alleged that 
he was entitled, by the custom prevailing in the Saptur 
zamindary and in other zamindaries held by zamindars of 
the s;»me caste in Madura and neighbouring districts, to suc- 
ceed in preference to the plaintiff by reason of his mother 
having been married prior to the plaintiff’s mother. 

Held, affirming the Courts, that the defendant had made 
out the custom set up by him. {^Sir Richard Couch.) 

Sundahalingaswami Kamaya Naik V. Ramasami 
Kamaya Naik. (1899) 26 I. A. 66 (67)= 

22 M. 515(618)=! Bom. L. E. 860 = 7 Sar. 631. 

Custom of. 

Evidence of— Admissibility on question of custom as 

to partible estates. See HINDU Law— INHERITANCE— 

Custom of— Impartible estates. 

(1909) 36 I. A. 125(136-7) = 31 A. 457 (476-6). 

Evidence of — Court of Wards — Collector making in- 
quiry on behalf of Board of Revenue acting as — Opinions of 
zemindars of District obtained by — Summary of, in Collec- 
tor’s letter to Board of Revenue — Admissibility of — Value 

of. See Hindu Law — Impartible estate— Succes- 
sion TO — Sons by different wives— Preference — 
YOUNGER son OF, ETC. (1872) Sup. I. A. 1 (6) = 

14 M. I. A. 670. 

Evidence of ^ Estates unconnected with estate in ques- 
tion — P'.states carved out of same estate as that in question 
— Evidence of custom in — Admissibility. 

The question was whether the Mitakshara law of succes- 
sion had been so far modified by custom, with respect to the 
ancestral raj of Bhara, as that failing lineal descendants of 
a deceased Rajah, his widow was entitled to succeed to the 
raj in preference to the plaintiff, who was a collateral male 
heir and the eldest male member of the joint family. 

To prove the said custom, cases of the succession of a 
widow to the exclusion of collateral male heirs in Mirzapore 
and in Cawnpore were relied upon. No connection between 
them and Bhara was, however, shewn to exist. 

Held^ that .such cases, even if they could have any weight, 
were not admissible as evidence to prove a family custom in 
Bhara (163). 

Quaere, whether evidence of a custom of descent in 
another estate which was carved out of the same estate as 
the Raj Bhara would be admissible in support of a similar 
custom in the Raj Bhara (l58). {Sir Barnes Peacock.) 

Rajah Rup Singh v. Rani Baisni. 

(1884) 11 1. A. 149 =7 A. 1 (10, 14-6) = 
A. W. N. (1884)246 = 4 Sar. 633. 

Family custom — Contittunnee of, after change in 

condition of things necessitating custom — Maxim cessat 
rati*) cessat lex — Applicability, 

In a case in which the District Judge had found on evi- 
dence that the family to which the litigants belonged a 
custom of primogeniture prevailed, that under it women were 
excluded from inheritance, and that the male relative who 
was in the eldest line of male descent from the last holder 
or his father or grandfather succeeded, the appellate court 
concurred with the District Judge in holding that the evi- 
dence established that the custom found by the Distnct 
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HINDU LAW-(0«/./.j 
Impartible Estate— SucceBSion Xo—{CoutJ.) 

CUSTOM OF— (CV«/<A) 

Judge to be an existing operative custom was at some time 
or other existing as an operative binding custom. Where 
they differed from him apparently was that they held that 
the custom, though once existing and operative, had ceased 
to be so, either because the primitive conditions out of which 
it sprung had ceased to exist, and therefore ccssiii ratio 
cessat lex, or l)ecause owing to the improvement in education 
and the spread of socialistic opinions consequent thereon, the 
custom had been so gradually but steadily and persistently 
encroached upon that it had, as it were, Ixren eaten away, 
and had ceased to be observed or applied. 

Held, that a family might agree expressly or impliedly to 
continue to observe a custom necessitated by the condition 
of things existing in primitive times, after that condition had 
completely altered, and that, therefore, the principle embo- 
died in the expression cessat ratio cessat lex did not apply 
where the custom outlived the condition of things which 
gave it birth. 

It is clear that such a custom may, if observed and acteil 
upon, survive the primitive condition of things out of which 
it originally, from the very necessity of the case, spi ung. 
{Lord Atkinson:) KaO KISHORF SiNGH MUSAMMAT 

Gahenabai. (1919) 12 L. W. 730 (737, 740)^ 

16 N. L R. 176 - 17 A. L. J. 1077 = 26 M. L.T. 49i - 
24 C. W. N. 601 -22 Bom. L.R. 607-63 I. C. 630 -- 

37 M. L. J. 562. 

Ordinary law — Applicability— Presumption— Onus 

of proof. See HINDU LAW— CUSTOM— APPLICAHIMIA 

OF— Aboriginal Bhuyi.as and Cases Referred to 
THEREIN. (1922) 60 I, A. 68 (62-4)- 2 Pat. 230. 

• Seniority in a^e and nearness of kin re(jitired by — 

Claimant with one of qualifications — Right of. 

Where the custom of succession to an impartible estate 
required the union of two things to constitute the legal heir, 
viz., seniority in age and nearness of kin, a claimant who 
has but one of these qualifications (seniority) cannot be en- 
titled to succeed by the family custom. {Lord Chelmsford f) 
NEELKISTO Deb BURMONO V. Beerchunder Tha 
KOOR. (1869) 12 M. I. A. 623 (641-2)- 

12 W. R.(P. C.) 21 -3 B. L. E. (P. C.) 13 = 

2 Suth. 243 = 2 Sar. 523. 

Widow — Exclusion of— Custom of — Deeiuou against 

-■•Succession after lifetime of widow — Custom of — Suit 
setting up, by defeated party against widiw — Not barred. 

A suit by a widow clainting to l>e entitled to succeed to an 
impartible estate on the ground of her being mother and 
heiress of the last male holder was decreed in her favour, 
notwithstanding the claim of the defendant therein to be 
preferentially entitled to the estate. Held, in a subsequent 
suit by the defendant in the prior suit against the plaintiff 
therein, that though the plaintiff was barred by the former 
adjudication from setting up a family custom for the pur- 
pose of showing that he w'as entitled to possession of the 
estate during the lifetime of the widow, he was not thereby 
barred from setting up the family custom for the purpose of 
showing that upon her death, he, if he survived, would l)e 
entitled to succeed her (158). {Sir Barnes Peacock.) 

Tekait Doorga Persad Singh v. Tekaitni Doorga 
KONWARL (1878)51 A. 149 = 4 C. 190(200) = 

3 C. L. R. 31 = 3 Suth. 640= 3 Sar. 827. 

Females. 

Exclusion of — Custom of. 

In a case relating to the rule of succession applicable to 
the Kunjpure Raj both parties were agreed that by the cus- 
tom of the family females were excluded from inheritance 
(90). (A/r. Ameer Alt.) IBRAHIM ALI KHAN v. MUHAM- 


HINDU ItAV^—iConld.) 

Impartible Estate - Succession to—{Conid,) 

P'EM ALES — ( Contd.) 

MAD AhSan Ullah Khan. (1912) 39 I. A. 86 = 

11 Bom. L R. 271 = 9 A. L. J. 390 = 16 C. L.J. 362 = 
16 C. W. N. 625=13 I. C. 695=22 M. L. J. 478. 

Exclusion of— Custom of— Onus of proof of. 

There is no inconsistency between a custom of impartibi- 
lity and the right of female.s to inherit as may be illu.^trated 
by the well-known Shivagunga case, and therefore the 
general law must prevail, unless it be proved that the custom 
extends to the exclusion of females. {Ix)rd Davey.) Ra.M 

NuNDUN Singh v. Mahakani Janki Koek. 

(1902) 29 I. A. 178(194) = 29C. 828 (862) = 
7 C. W. N. 57 = 4 Bom. L. R. 664 = 8 Sar. 351. 

The appellant sued for a declaration of title to, and 

for re.'overy of possession of, the estate of a deceased Hindu, 
claiming to l)e his sole heir. He claimed that heirship by 
virtue of a special custom, according to which (I) females 
were wholly excluded from inheritance ; (2) on the death of 
a proprietor the whole estate passed to a single person, sub- 
ject to the liability to maintain the other members of the 
proprietor’s family : (3) on the death of a proprietor the 
male relative who was in the eldest line of male descent 
from him succeeded, and in default, the male relative in 
the eldest line of male descent, from his father, any next 
from his grandfather succeeded and so on. The defendants 
were the mother and the step-mother of the deceased, claim- 
ing to be entitled as the latter’s heirs to the suit estate under 
the ordinary Hindu law. 

Held, that the onus of proving the custom alleged was on 
the appellant. {Lord Atkinson.) RaO KiSHORE SiNGH 

Musamm AT Gahenabai. (1919) 12 L.W. 730 (736) = 
16 N. L- R 176 = 17 A L. J. 1077 = 26 M. L T. 494 = 
24 C W.N.601 22 Bom. L.R. 607 = 53 I. C. 630 = 

37 M. L. J. 562. 

Exclusion of — Custom of — Proof of^Quantum. 

Held, affirming the High Court, that there was no suffi- 
cient evidence of a custom to exclude females from inheri- 
tance affecting the Bettia Raj. {Lord Davey.) RaM 
NUNDUN Singh v. Maharani Janki KOer. 

(1902) 29 I. A. 178 (194-5) = 29 C. 828 (852-3) = 
7 C. W. N. 57 = 4 Bom. L R. 664 = 8 Sar. 351. 

Right of— C’ustom of inipartibility not necessarily in- 
consistent with. See Hindu Law— Impartible Estate 
— SUCCESSION TO— Separated member — Estate of — 
rule appi IC able to. (1915) 42 I. A. 192 (198)-^ 

42 C. 1179 (1191). 

FULL BLOOD AND HALF BLOOD. 

Preference of Hindu law as regards — Applicability. 

It was contended that the preference under the general 
Hindu law of whole blood to half blood does not extend to 
a Raj, and to support this contention reliance was placed on 
the rule which obtains in certain cases of undivided ancestal 
estate, when brotheis of the whole and half blood are on the 
same fooling. The rule which was insisted upon is this, 
that in the case of a Raj or kingdom, or other impartible 
estate de.scending by inheritance to a sole heir, the court 
must view the properly as though it were joint estate, part 
of an undivided joint ancestral estate, and apply the law 
applicable to such an estate, with a view to the selection of 
the eldest from those who would be equal in degree as co- 
parceners. The High Court treated this position as novel 
and unknown to them and rejected it. 

Their Lordships concur in the opinion of the High Court 
(539-40). {I^ord Chelmsford: NEELKISTO DEB BUR- 

mono 7*. Beerchunder Thakook. 

(1869) 12 M. 1. A. 523=12 W. E. (P. C.) 21 = 
3B. L. R. (P. C.) 13 = 2 Sutb 243 = 2 Sar, 523, 
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HINDU LAW— (6\W.) 

ImpartilDle Estate — Succession to—{Conid.) 

Government’s right to seitle. 

The preamble of Madras Rei;. XXV of 1802 recog- 
nised the right of private property and did not assert a right 
on the part of Government to deprive or dispossess zaminclars 
in their lifetime, or th'^ir heirs after tlieir deaths, for the 
purpose of transfer- ine their rights to (Jovernment, or to 
new holders at the \s"'' of Governme?U, independent of any 
considerations connectv.d with the realisation of revenue 
(307). {Sir Bnrncs Ptaccik.) ('Ol. I. ECTOR OK TKICHI- 
NOPOEY r-. J FKKAMANI. (1874^ 1 I. A. 282 = 


HINDU LAW— 

Impartible Estate — Succession to— (Ci?///*?.) 

Obstructed inheritance— Devolution of. 

Two courses ot\ uttder A/itakshara law — Appltca- 

bility ot\ to impartible estate. 

The Mitakshara law recognises two courses of devolu- 
tion in the case of what is called “obstructed inheritance” 
— the ancestral property descending in one channel, the self- 
acquired property in another Even where the estate is 
impartible, the distinction in the course of descent is recog- 
nised (281). For example, where the owner of an ances- 
tral impartible estate, possessed also of self-acquired pro- 


21 W. R. 358 = 14 B. L. R. 115 = 3 Sar. 318. j perties, dies leaving lineal male descendants, as theinherit- 


Pcymanently settled estate — Omission to issue per^ \ 

majieni suntnid in respect of. 

The question of succession, when it fijst arose, was fur- 
ther complicated by the fact, that the suit zemindaiy, though 
permanently settled, was one of those as to which it was 
then conceived that, owing to the omission to issue a per 
manent sunnud the Government of Fort Saint George 
had retained the right of nominating, on the deatli of each 
successive holder, his successor. The confirmation by this 
Board of the decision of the High (‘ourt of ^^adras in the 
Marungapury case has since established that there was no 
legal foundation for this ])retension on the part of (iovern- 
ment ; and it must now be taken to be settled law that the 
title to the zemindary is to be dete»mined by the ordinary 
law of succession in like cast.:. (! 70). {Sir James \V. 

CohdU.) Sri Kaghunadha 7'. Sri Brozo Kishoro. 
(1876) 3 I. A. 154 = 1 M. 69 (77)=25 W. R. 291 = 

3 Sar. 583 = 3 Suth. 263. 

At one time the Government entertained the notion 

that as to certain zamindaries in the Presidency of Madras 
they had a right to settle the succession (8). {Sir James ll\ 

Colvile.) Rajah Vellanki Venkata Krishna Row 
Venkata Rama i.akshmi Narasayya. 

(1876) 4 I. A. 1 = 1 M. 174 (185) = 26 W. R. 21 = 

3 Sar. 669 3 Suth. 353. 


ance is “unobstructed,” both classes of property go to 
them ; supposing, however, he were to die leaving no male 
progeny in the direct line, but a widow and a divided 
agnatic relation, in the absence of a custom the self-acquired 
property would go to the widow, whilst the estate would 
devolve on the agnatic line. ' he onus of establishing a 
custom dehors the ordinary rule in such a case would lie on 
the person asserting it (281-2). {Mr. Ameer Alt). MUR* 
T.A2A Hussain Khan v. Mn. Vasin All 

(1916) 43 I.A. 269=38 A. 652(667-8) = 
14 A.L.J. 1083 = 20 M. L. T. 362 = 4L.W. 638 = 
(1916) 2 M. W. N. 565 = 19 O. C. 290 = 
18 Bom. L. R. 884=26 C.L.J. 1 = 1 Pat. L. W. 122-- 
21 C. W. N. 410=36 I. C. 299=31 M L. J. 804. 

Obstructed inheritance — Inheritance once 

obstructed IK ALWAYS OBSTIsUCTED. 

It is contended that if the inheritance of an imparli- 


7.’ 


JOINT Family Member — Hoi. her a— Sei.k-acoui- 

siTiON OF— Estate kokming. 

Rule applicable to. 


Even if the late zeminrlar continued to be generally un- 
divided in e^tate with his brother’s family, yet, if the zemin- 
dary was his self-acquired and separate property, it would 
be descendible, like separate estate, to his wickm.s and 
daughters and their issue preferably to his nephews, though 
the latter, as co parceners, would be entitled to his share 
in the undivided properly (615). {Lord Justice Turner.) 

Katama Natchiar V. The Rajah of Shivaganga. 

(1863) 9 M. I. A. 539=2 W R. P C. 31 = 1 Suth 620 = 

2 Sar. 25. 

Where an impartible zemindari has been acquired by 

the last holder or his branch as a self-acquisition, the other 
undivided members of the family take no interest in it and 
it descends as the separate property of the acquirer. That 
vras what happended in the Shivagunga case. {Sir John 

Wallis.) Konnammal Annadana Jadaya Goun- 
DER. (1927) 56 I.A. 114 = 51 M. 189 = 27 L. W. 497 = 
5 O. W. N. 411 = 108 I. C. 354 = 30 Bom. L. R. 802 = 
47 C. L. J. 488 = 9 Pat. L.T. 347 = 26 A. L. J. 642 = 

32 C. W. N. 983 = A. I. R. 1928 P. 0. 68 = 

54 M. L. J. 604. 

Maternal grandfather’s esi ate inherited by 
daughter’s son — Succession to, on his death. 


His son — Son of another daughter of original zemin- 
dar— Preference. See Hindu Law — Daughter’s son 

— Maternal grandfa t her — Impartible estate, 

etc. (1896) 23 I. A. 128=19 M. 461. 


ble estate once becomes obstructed, it is always obstructed, 
so that on the death of each owner the true successor is the 
heir of the last unobstructed owner. This position has not 
the support of either authority or principle. {Lord Hob- 
honscS MUTTU VADUGANADEIA TeVAR 7'. rERI-^SAMf. 

(1896') 23 I. A. 128-19 M. 461 = 6 M. L. J. 149 = 

7 Sar. 83. 

iwktimi.e property— Rule oe succession appli- 
cable TO. 

Applicability of. Sec HINDU I> \W— IMPARTIBLE 

ESTATE— Succession— Rule applicable to- -Parti- 
ble PROPER'JY. 

Primogeniture. 

{See also HINDU 1, \W~INHENITANCE — PRIMO- 
GENITURE.) 

Collateral succession — Applicability of rule in case 

of — Evidence. 

Nothing has been found by either court in India as to the 
rule which governed the abnormal descent of Padamattur to 
a single heir. There is some evidence that up to 1829 it was 
governed in the course of direct de.scent from father to son, 
by the rule of primogeniture, but as to the rule in the case 
of collateral succession there is no evidence (69-70), {Sir 
James W. ColvileJ PERIASAMI v. PERI 'SAMI. 

(1878)6 I. A. 61 = 1 M. 312 (325) = 2 C.L.B. 81 = 

3 Suth. 608 = 3 Sar. 796. 

Custom of —Gungorc talook. 

It was admitted that the enjoyment of this talooka 
(Gungorc) has long been by a single member of the family, 
and that it has passed from father to son according to the 
rule of primogeniture for several generations. The exis- 
tence of this family custom has, moreover, l)een litigated at 
various times from a very early period, and has been affirm- 
eel by repeated decisions (269). James IV. Colvile.) 

Choudhry Chintamun Singh v. mussamut now- 
LUKHO KONWARL (1876) 2 I.A. 263 = 10. 163 (169) 

24 W.R. 266 = 3 Sar. 637 = 3 Suth. 204. 
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HINDU IjAW-(0«a/.) 

Impartible Estate— Succession to — 

PRJMOGENITURE— 

— Custom of — Kattnh.'adi Zemindary, 

The zeminclari of Kannivacli, in the Madras Fvcsidency, 
is an impartible estate, the succession to which i> regulated 
by the custom of primogeniture. And Scohlcf) 

ABDUL Aziz Khan z/. appayasami naickeh. 

(1903) 31 I.A. 1-27 M. 131(140) = 6 Bom. L. R. 7- 

8 C. W. N. 186- 8 Sar. 568. 

• Custom of — Nature of —Deed recordin '^ — Const ntc- 

tion— Death of registered proprietor “ without issue 
Devolution of estate in ezent of, on his younger brother or 
his eldest son — Prozision for — F.ffect — Issue means issue 
in male line. 

In regard to an estate the succession to which wa.s govern- 
ed by a family custom of primogeniture, the nature of the 
family custom was thus referred to in a deed executed by 
the junior members of the family in favour of the then hol- 
der of the estate : — “Talooka Gungore, an ancestral e.state, 
has been, in accordance with family custom from time inv 
memorial, held by one person, the eldest son and the regis- 
tered proprietor, from generation to generation, and in ca.se 
the registeied proprietor dies without issue, the youngei 
brother of the deceased or his eldest M)n becomes the right- 
ful proprietor of talooka Gungore.” 

It was contended that the usage limited tiie succes^iorl 
to the eldest son of the recorded owjier, or, if he died with | 
out issue, then to his younger brother or l^rothcr’s son ; that 
there was no evidence of any custom beyond those limits ; ' 
and that the last owner having died without a S(jn or bro- | 
ther or brother’s son, the custom as proved could ik t be ; 
held to modify the ordinary law of inheritance applicable to 
those circumstances. 

Held that, in the statement of the family customs in the 
said deed, it was not intended to confine the passing over 
of the Nvhole, in the event of the proprietor dying without 
issue, to a younger brother of the decea.sed or his eldest >on, 
and further, that the words “w'ithout issue” must be taken 
to import "issue in the male line” (272). 

In a document between Hindus, and indeed in llie Mitak- 
shara itself, it is by no means unusual to find that the 
leading member of a class is alone mentioned when it is 
intended to comprehend the whole class. Accordingly the 
real effect of the rlefinition of the family custom in the 
deed referred to above was that the property was ancestral 
property ; that, though ancestral property, it was held by 
special custom by one person at the time according to the 
rule of primogeniture, with a provision that where the 
direct male line failed it should then go over to the collate- 
ral lines (272). {Sir James W. Colviie.) CHOWDHRV 
Chintamun Singh 2/. MrssAMtn' Nowi.ukho Kon- 
WARI. (1875) 2 1. A. 263-1 0.163(162)- 

24 W R. 255-=3Sar. 537 = 3 Suth. 204- 

Custom of — Pateum Raj in Chutia Nagpur. 

The Raj of Pateum in Chutia Nagpur is admittedly an 
impartible raj, and one in which the custom of primogeni- 
ture exists (249). (Sir Piehard Couch.) RaJAH UdaYA 
Aditya Deb v. Jadub Lal Apitya Deb. 

(1881) 81. A. 248 = 8 0. 199 (202) = 4 Sar. 290. 

— Custom of — Proof of — Quantum. 

On a conte.st between the sons of G. the last holder of 
the ilaka of Raw'utpore, situate in the Zillah of Caw'npore, 
in Bengal, held, on the evidence affirming the court below, 
that the Raj of Rawutpore was indivisible, and descended 
entire to the eldest son to the exclusion of the other sons. 

The evidence in the ca.se consisted, inter alia of — 

(1) a statement by G, the father. l>efore tbe Magistrate of 
llie Foujdari Court of the District to the effect that the 
custom in his family was, through every generation since 


HINDU LAW— (Ct////./.) 

Impartible Estate — Succession to — {Contdj 

B R I M f )G EN IT V K K— ( Contd . ) 

the estate came into existence, that the eldest son .succeeded 
to the iiuisnud, and the estate was held by him entire and 
undivided, and that the sulAsistence of the other sons was 
provided for ; 

(2) statements by Kaja.s niade in answer to inquiries by 
the Magistrate as to the custonj with respect to the divi- 
sion of estates of Rajas, such statements being in favour of 
the cu.stom found ; and 

(3) the pedigree of the suit family, which showed 
that there inirl been eight de.scents, and that in three or 
four at least <-f those there l)aving Ijeen more than one .son, 
the property had not been divided )>eiween those sons. 
(J/r. Pemberton Digh.) RaWUT UrJUN SinGH v. 

Kawu'I' Ohunsiam Sing. (1851) 5M. I.A. 169 = 

1 Suth. 227 = 1 Sar. 415. 

Custom of, applicable to lands appertaining ti‘ chief 

— Cizil and criminal powers of chief — Withdrawal by 
Government of — Acquisitions of chief subsequent to — App/i- 
eability of custom to. 

In a suit brought !)>' the younger sons of the last holder 
of the Kunjpura estate against their eldest brother for parti- 
tion of the said estate, the defendant pleaded that the estate 
wa< an impartible riasat or principality which had been re- 
cognised as such by the sovereign power, and which had 
tiescended under a custom of primogeniture, and that the 
plaintiffs had no title beyond a claim to maintenance. 

The Court below found in favour of the custom set up by 
the defendant, and held that it applied to all property that 
apperi.tined to the riasat prior to 1849. In that year the 
G^v. rnment witlidrew f,om the chief> of Kunjpura the 
(|ua>i-sovereigi\ powers they had till then exercised. The 
I (a)urt below was of opinion that in consequence of that 
I withdrawal the chieNhip ceased as an independent entity 
and that the lands and property aapiired by the Nawab 
after 1849 were not .subject to the same rule of 'Succession 
as had applied to " lands which cnce appertained to the 
chief as chief.” The Court below accordingly decreed the 
plaintiffs’ claim in respect of the properties acquired subse- 
quent to 1849. 

Held, dissenting from the Court below, that tbe custom 
j found api)lied equally to acquisitions made after 1849. 

I There is nothing to show' that the Governnient, in with- 
I drawing llie civil and criminal powers the Chiefs had 
hitherto exercised, intended to make any alteration in their 
1 status or to vary the rule which had governed the succession 
to the Kunjpur estate. The withdrawal of those powers 
was no tioubt due to the needs of administration, but that 
circumstance cannot afff-ft the custom under which the en- 
tire e.state def ended l;y the rule of prin.ogeniture to a single 
male heir (95). {.^H. Ameer AH.) iBRAHlM AM KHAN 

V. MUHAMMAD >HSAN ULLAH KHAN. 

(1912) 39 I. A. 85 = 14 Bom. L. R. 271 =9 A L.J. 390 = 
15 0. L. J. 352 = 16 C. W. N. 625 =13 I. C. 696 = 

22 M. L. J, 478. 

/jneal primogeniture — Custom of — Applicability of. 

to cases of collateral succession — Evidence of — Applicability 
of custom in cases of direct succession — Evidence of — Value 

of. 

The question was whether the rule of lineal primogeniture 
applied in cases of collateral relationship in the succession 
to the impartible estate called Dhalboom, which descended 
upon a -tingle heir. It was admitted that according to the 
koolachar or custom in the family, and those belonging to 
the same group, a grandson whose father was dead succeed- 
ed to the grandfather’s estate in preference to a surviving 
uncle. But it w'as contended that did not prove that 
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HINDU ■LAW—{Cmt,/.) 

Impartible Estate— Succession 

PKIMOGENnUKE— 

the rule of lineal primogeniture applied in cases of collateral 
relationship. 

Held that that fact had an important bearing on the 
question, though standing alone it might not be sufficient to 
establish the point, {Lord Macnaghten^ MOHESH 

Chunder Dhal V. Satrughan Dhal, 

(1902) 29 I. A. 62(67-8) = 29 C. 343(353)== 
6 C. W. N, 459 = 4 Bom, L. R. 372 = 8 Sar. 238. 

Lineal primogeniture— Custom of -^Applicability of, 

to cases of collateral snccessiofi — Proof of . 

In a case in which the question was whether the rule of 
lineal primogeniture applied in cases of collateral relation- 
ship in the case of succession to the impartible estate of 
I)ha!lx)om, held that the respondent who had set up such a 
custom had established it by satisfactory evidence. {Lord 
Mac?iaghten.) MOHESH CHUNDER DH AL ?/. SaTRUGH AN 

Dhal. (1902) 29 L A. 62 = 29 C. 343-6 C.W.N. 459 = 

4 Bom. L. R. 372=8 Sar. 238. 

fincal pnmogeniturc—Custom of —Proof of— 

Quantum. 

I he appeal aiose out of a suit brought by the respondents 
to recover possession from the appellant with mesne profits 
of part of a Zaniindari (known as the ('hakai Estate) in the 
Monghyr Distiict, to which tiiey claimed that one or other 
of them had title as reversionary heir of the last male owner. 

The estate was impartible ancestral proj^erty, and it was 
alleged that the right of succession was governed by a 
family as well as a local custom under which the estate 
devolved upon the eldest male member of the senior branch 
who was known as the Tekait. 

The Courts below held that the custom of succession alleg- 
ed by the respondents was established. 

Their Lordships affirmed the judgments below. {Vis- 
count Haldane.') RaVANESHWAR PraSAD SiNGH re 

Chandi Prasad Singh. (1915)43 0. 417 = 36 I.C. 499. 

Lineal primogeniture — Rule of~~Applicabiliiy of— 

Evidence of— Families of same group— Decrees establishing 

rule in — Value of. 

In a case in which the question was whether the rule of 
succession in a family holding an impartible estate descendi- 
ble to a single heir was lineal primogeniture, //c/rt' that 
decrees relating to disputes in families, beiongi.ig to the 
same group, in which it was decided that the rule of succes- 
sion was lineal primogeniture, though not binding on the 
parties to the suit, went a long way to show the ])revalence 
of the custom among families having a common origin, and 
settled in the same part of the country. {Lord Maenaghtcn.) 

MOHESH Chunder Dhal v. Satrughan Dhal. 

(1902') 29 I. A. 62 (68) = 29 C. 343(354) = 

6 C, W. N. 469 =4 Bom. L. R. 372 = 8 Sar. 238. 

• Lineal pri mogentture — Rule of — Applicability of 

Evidence of — Pities of honor given to sons of reigning 

Raja in order of seniority — Precedence marked by —Value 
of. 

In coming to the conclusion that the rule of succession in 
a family holding an impartible estate descendible to a single 
heir was lineal primogeniture, the High Court relied on the 
precedence conferred or marked by the titles of honor given 
to the sons of the reigning Raja in order of seniority, a 
precedence which would naturally be attached to the lines 
of descent traced from them. 

Held that the High Court was right in relying upon that 
arcumstance. {Lord Macnaghten.) MoheSH CHUNDER 

Dhal v . Satrughan Dhal. (1902^ 29 I. A 62 (68) = 
29 O- 343 (364) = 6 O. W. N. 469 = 4 Bom. L. E. 372 = 

8 Sar. 238. 


HINDU 'LA'Vl—{Cofttd.) 

Impartible Estate— Succession Xi^—{Co*udf) 

PRIMOGENITURE— 

—Rule of Applicability of, in absence of anything 
pointing to a different conclusion. 

If there is absolutely nothing to guide the mind to any 
other conclusion, an impartible estate will descend according 
to the law of primogeniture (145.) {Sir Arthur HobhouseJ) 
jTHAKUR ISHRI SiNGH z/. BALDEO SiNGH 

i(1884) 11 LA. 136 = 10 C. 792(806) = 13C L. E. 418= 
j 4 Sar. 628 = R. & J.*s No 79 (Oudh). 

Rule of — Applicabiltty of, to cases of tzvo wido 7 Vs. 

Quaere Whether the rule of primogeniture could be appli- 
cable to the case of two widows (161). {Sir Barnes Pea- 
cock.) Rajah Rup Singh v. Rani Baisni. 

(1884) 11 1.A. 149=7 A. 1 (17) = A.W.N, (1884) 246 = 

4 Sar. 633. 

Rule of , applicable — Preferential right in case of, 

under A/itakshara law — Claimant entitled under rule of 
lineal primogeniture — One nearer in degree. 

In a case in which the “ rule of priniogeniture ” regulates 
the succession to an impartible estate, the claimant who will 
be entitled to succeed under the rule of lineal primogeniture 
is, under the ordinary Mitakshara law, entitled to succeed 
in preference to the one who is nearer in degree. {L.ord 
Shaiv.) DEBI BAKHSH SiNGH c/. CHANDRABHAN SiNGH. 

(1910)371. A. 168 (181)= 32 A. 599 (610-1) = 

12 c. L. J. 303 = 14 C. W. N. 1010 = 8 M. L. T. 273 = 

7 A. L. J. 1122=12 Bom. L. R. 1016 = 13 O. C- 316 = 

71. C. 734=20 M. I*. J. 917. 

Tantsiry or, applicable — Onus of Proof — Evidence. 

On the death of A7. an Oudh talukdar, without issue, a 
question arose as to the rule of succession applicable 
to the property moveable and immoveable, other 
than the taluka, of which he died possessed. The 
appellant and the respondent were the brothers of A/, 
the appellant being the elder. It was common ground 
that the property in dispute was impartible, and the 
question for decision was whether, as contended for the ap- 
pellant, it descended by the law of primogeniture, that is, 
whether the eldest took the whole. There was evidence 
adduced in the case showing that tanistry (selection of the 
ablest of several members, without reference to seniority) 
rather than primogeniture was the governing rule of the 
family. 

Held that the appellant, on whom the onus lay to show 
that primogeniture was the law of the family, had failed to 
prove his case (147 8). {Sir Arthur Hobhouse.) THAKUK 
ISHRI Singh v. Baldeo Singh, (1884) 11 1. A. 136^ 

10 C. 792(805)- 13 0. L- R. 418 = 4 Sar 628 = 

R. & J.’s No. 79 (Oudh). 

RULE OF, APPLICABLE. 

Effect on. See Cases under HINDU Law— IM- 
PARTIBLE ESTATE — Nature and incidents of. 

Evidence — Statement or return by former holder of 

estate in answer to official inquiry — Admissibility — Weight 
due to — No positive rule of succession in the family laid 
denvn therein — Effect. 

In a case in which the question was whether the rule of 
succession in a family holding an impartible estate descen- 
dible to a single heir was lineal primogeniture, it appeared 
that the grandfather of the last owner made, when he was 
the ruling Raja, a statement or return in answer to an offi- 
cial requisition on a printed form. The statement or re- 
turn was a clear statement of succession as regards the 
Raja*s own sons. In dealing with more remote relations the 
Raja did not arrange the members of his family in any in- 
telligible order of .succession. Indeed the heading of the 
column in which the relation.ship of those persons was stated 
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HINDU LAW— 

Impartible Estate — Succession to — (6 \wa/.) 

Rule of, applicable— 

did not require that the names entered therein should be 
arranged according to their order of succession to the estate. 
The heading simply required that there should be written 
how many sons, how many brothers and brothers* sons, the 
zemindar had, and amongst them who were near and who 
were remote, and by how many generations remote, with 
particulars. 

That statement or return was principally relied upon 
against the contention that the rule of succession was lineal 
primogeniture. The High Court treated the document as 
an important document, but declined to accept it as laying 
down any positive rule of succession in the family. 

Held that the learned Judges of the High Court acted 
rightly in the matter. {Lord Macuctghtefi.^ MOHESH | 
ChUNDER DHAL7'. Satruohan Dhai,. 

(1902J 29 I.A. 62(68 0) = 29 C. 343 ('354-5) = 

6 C.W.N. 459 = 4 Bom. L. R. 372 = 8 Sar. 238. 

■ General Hindu laio in absence of family custom 
beyond custom of impartibility. 

When an estate is impartible it is enjoyed in a tliffprent 
mode from that prescribed by the ordinary Hindu law; but 
the inheritance is to be treated by the same mode, unless 
some further family custom exists beyond the custom of 
impartibility. {L.ord I/ob/iouse.) MUTTUV AniKLANADH A 

Tevak < . Pkkiasami. (1896) 23 I. A. 128 = 

19 M. 451 = 7 Sar. 83 6 M.L.J. 149. 

General Hindu laio xoith such qualificatious only as 

flcnv from impartible character of estate. 

In the case of a zemindary, which is in the nature of a 
principality, impartible, and capable of enjoyment by only 
one member of a family at a time the rule of succession is 
that of the general Hindu law prevalent in that part of 
India, with such qualifications only as flow from the im- 
partible character of the subject (6). (.S7> .\fonta'^4e R. 

Smithf) RAMALAKSHMI AMArAL?'. SiVANANTHA PERU- 
MAI, Sethurayar. (1872) Sup. I a. 1= 14M.I.A 570= I 

396 = 2 Suth. 603 = 3 Sar. 108 = 17 W.B. 553. | 

See also. (Sir John Wallis.') KONNAMMAL 7’. ANNA* 

DANA Tadaya Goundeh. ('1928)55 I.A. 114 = 51 M. 189. 

• Partible property — Rule of succession applicable to 

— Applicability of. 

According to the decision in the ShivHgunga case, the 
fact of the Raj being impartible does not affect the rule of 
succession. In considering who is to succeed on the death 
of the Raja, the rules which govern the succession to a 
partible estate are to be looked at, and tlie c|uestion is, 
w’hat would be the right of succes.sion, supposing instead 
of being an impartible estate it were a partible one (131). 
(Sir Richard Couch.) RaJA TOGENDRA HHUP.ATI HURRI 
CHUNDUN MAHAP.ATKA 7-. NI'I YANUND Mansingh. 

(1890) 17 I.A. 128 = 18 C. 151 (154) = 5 Sar. 596. 

In considering who is to .succeed on the death of the 

holder of an impartible estate, the first principle is that a 
rule of decision in regard to succession to impartible pro- 
perty is to be found in the Mithakshara law applicable to 
partible property, subject to such modifications as naturally 
flow from the character of the property as an impartible 
estate. The second principle is that the only modification 
which impartibility suggests in regard to the right of suc- 
cession is the existence of a special rule for the selection of 
a single heir when there are several heirs of the .same class 
who would be entitled to succeed to the property if it were 
partible under the general Hindu law. We have first to 
ascertain the class, and w'e have next to select the single 
heir applying the special rule. {/.ord Collins.) PaRRATI 
Kunwar V. Chundur Pal Kunwak. 

(1909) 36 I. A. 126 (136-7) = 31 A. 457 (476 6) = 


HINDU LAW— (6V;«/^.) 

Impartible Estate— Succession to— (O wa/,) 

Rule of, applicabi.e— ( 6't^///^/.) 

10 C.L.J. 216 =13 C.W.N. 1073 = 
11 Bom. L. R. 890=6 A L.J. 767 = 12 O.C. 304 = 

4I.C. 25=19 M.L.J. 605. 


SELF-ACQUISITION OR SFParaI F F.STA'I F 

OF HOLDKk. 

Joint family member— Estate forming self-acquisi- 
tion or sejiaiate proix.rty of— J<ule applicable to. See 

Hindu Law— Impakiible Succkssion to— 

Joint family member. 

('1863) 9 M. I. A. 539 (615). 

Rule of succession applicable to— Applicability of, 

to joint ancestral estate on mere ground of impartible 
nature of estate. See Hindu I.AW — lMi*.\m ibi ^ kS i' \te 
—JOINT FAMILY PROPER EY— ES'l A I F. FORMING— .SUC- 
CESSION TO— Separate property. 


Succession to estate on foot of its being — Right of 

Renunciation of. Sec HINDU I- AW — Impartirlk F.'^'i t'j F 
—JOINT FAMILY PROPKRTY -- ESTATF FOR MING — SfPA- 


RATION AS REOAK?‘S— AGREEMKNT EFFECTING--AG- 
RKEMFN1' BY HOI.DER, FTC. 


(1878) 5 LA. 61 - 1 M. 312. 


Skpakvted mkmbfr— Eseate of— Kui k 

APPLIC.NBLE to. 


If the zemindar, at the time of his death. wa> sepa- 
rate in estate from his brother’s family, the zemindary 
ought to have passed to one of his widows, and failing his 
widows, to a daughter, or descendant of a daughter, pre- 
ferably to nephews ; following the course of succession 
which the law prescribes for separate estate (589). {I^ord 
Justice Turner.) KataMA NatCHIAR r-. THE RaJAOF 
ShivaGUNGa. (1863) 9 M.I.A. 539 = 

2 W. R. tP. C.) 31-1 Suth. 520 = 2 Sar. 25. 
Ap;'licability of. to estate forming joint family pro- 
perty by mere fact of impartibility of estate. AVv HINDU 

Law— Impartible Estate— Joint family property 
—Estate forming— Succession to— Separate pro- 
perty— Mithakshara RULE OF, etc. 


Remales-^Inheritance right of^Cusiom of imparti- 
bility not necessarily inc onsistent with. 

The widow of the last holder of an impartible estate 
which descends by the rule of primogeniture is not ex- 
cluded from the succe.'^sion if her husband was in fact 
.separated and died without male issue, and if no custom 
which would exclude her from the succession is proved. 
There is no inconsistency 'between a custom of impartibility 
and the right of female^ to inherit, and therefore the general 
law must prevail unless it be proved that the custom 
extends to the exclusion of females (198). (^/> John Ed^e ) 

Thakurain Tara Kumari z/. Ch.aturbhuj Naravan 

Singh. (1915; 42 I.A 192 = 42 0. 1179(1191) = 

19 C.W.N. 1115 = 18 M.L.T. 228 = 2 L.W. 843 = 

(1915) M.W.N. 717= 13 A.L.J. 1034 = 
17 Bom L.R. 1012 = 22 C.L.J. 498 = 
30 I. C. 833= 29 M.L.J. 371. 
SONS OF DIFFERENT WIVES— PREFERENCE. 

■ -Rider son by third xvife — Younger son by second. 

Held that, under the general Hindu law. apart from anv 
di'^trict or family custom, an elder son by the third wife of 
the last male holder of an impartible zemindary was en- 
titled to inherit in preference to the younger by the second 

wife of the deceased, the mothers being of the same 

(8-9). {Sir Montague E. Smith.) RaMALAKShmI AMMAL 

V. SiVANANTHA PERUMAL SETHURAYAR 

(1872) Sup. I. A. 1 = 14 M. I. A. 670 = 17 W. E - 

12 B. L. E. 396= 2 Suth. 603 = 3 Sar. 108 


zoo 
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HINDU LAW— (07/?/^.) 

Impartible Estate— Succession to— (OW.) 

Sons of different wives —Preference— 

(^Co)iidd) 


!Od(\d SON of Toifo Nian icd iator — Youn^^er sou of 

dyst-Niarricd ‘loifc or of 'loife Niarried earlier. 

According to the Hindvi law, the eldest son of a wife 
married later is entirled to succeed to the impartible estate 
of his father in pnTerence to a younger son of a wife 
married earlier, or of the first-married wife ( 108-9). {Lord 

I\G.\1)ISH BahADI'K r. SHKO PAKTAK SiNGH. 

(1901) 28 lA. 100-23 A. 369 (380-1) = 
5 C.W.N. 602 3 Bom.L.B. 298 = 8 Sar. lo- 
ll M.L.J. 178. 

— -First-born son of fourth -.oife — Later-born son of 

third u>i e married after death uathont issue of former 
wives — JYives of same class or caste — IViiU's of different 
eastes — Distinction. 

Held, that as between the appellant, the son of the third 
wife of a poligar, whose marriage took place after the death 
without issue of the two former wives, and the respondent, 
the son of his fourth wife ljut borti before the appellant, the 
latter was entitled to su' ceed to his father’s estate in prefer- 
iMKt to tlie former, in a case in whieh their mothers were of 
(he same class (7-8). 

The preference whi( h has l)een given to the first-born son 
over his brothers, irrespec tive of (he priority of the marri- 
ages of their mothers, mainly depeiuN upon the religious 
rules which guide the Hindu community. The principle 
deduced from the rules above mentioned, and rlie reasons 
upon which their I.ordships’ judgment in the case of Rama- 
lakshmi Amnial (14 M. I. A. 570) are founded, apply with 
equal force to the first-born son of his father, whether Irorn 
of a ftrst-'Tiarried wife or of a junior wife (4-5). 'The 
reasons on which the precedence aiul privileges of the first 
wife over her co-wives are founded are scarcely pertinent 
to the succession of sons to their father, which is governed 
by other considerations (7). 

Quaere^ what would be the proper rule of su« i essi(ui wheie 
the wives are of a different class or caste (6). {Sir .\honta.;ne 

E. Smith.') Pkdda Kamappa NAVXNivAKr 7'. Pang AK i 
Seshamma Nav aniv \\<V. (1880J 8 I. A. 1 - 

2 M. 286 (290, 293. 292)-8 C. L. R. 316 4 Sar. 203. 

N'ounger son of first wife — Preference of. to elder 

son by junior wife — Caistoni of — Kxistence of — Concurrent 
findinf^s as 'o — Privy (’ounciPs interference with — Practice. 
{Hird Davey.) JaGADISH PAHADUR SHEO PEK'JAB 

SINGH. (1901)28 I A. 100 ( 107) = 23 A. 369 (379 80)- 
5 C. W. N. 602 - 3 Bom. L. B. 298 - 8 Sar. 19 = 

11 M. L. J. 178. 

— ’Y ounger son of senior wife — Elder son of fitnioi 

wife — Preference of former to latter — Custom of — 
Eividence of — Court of wards — Collector making inquiry 
on behalf of Board of Kevenuc as — Opinions of Zemindars 
of District obtained by — Summary of. given in Collectors 
letter to Board of Revenue —Admissibility of—’V fine of. 

The suit related to the succession to the impartible e.state 
of Urcadu in the Tinnevelly District and the question 
was whether there existed amongst the Zemindars of the 
District a custom by which the .son of the senior wife, 
though younger, was entitle ! to succeed in preference to an 
earlier- born son of a junior wife. 

In 1849, the Board of Revenue acting as the Court of 
Wards desiring to know which of the two minor sons of (he 
Zemindar of Parayur, was to .succeed him, requested the 
Collector of Tinnevelly and Madura to ascertain the rule of 
succession “as regards sons by different wives,” and it 
appeared from the Collector’s letter to the Secretary of the 
Board that the opinions of 20 Zemindars and the Poiigars 
were collected, copies of which he sent, giving also, at the 


j same time, an abstract of them in his letter. The Court of 
I Wards acted upon the opinions thus obtained. 

I T he Zemindars who gave their opinions as above stated or 
some of them could have l^een called as witnesses in support 
of the custom set-up. Hut not only were none examined but 
even their written opinions, as they gave them, were not 
produced. The only evidence offered of those opinions was 
the Collector’s letter and summary above referred to. 

//«’/(y, that the Collector’s letter and summary was not 
properly admissil4e. anti if received, could not be safely 
relied on as affording clear and unambiguous proof of the 
1 existence^ of an ancient and invariable custom in the 
district (5). {Sir Montague E. Smith.) RaMALAKSHMI 
AMMAL V. SiVANANTHA PFRUMAL SeTHURAYAR. 

( 1872) Sup. I. A. 1 = 17 W. R. 653 - 12 B. L. B. 396 = 

1 Suth. 603 = 3 Sar. 108= 14 M. I. A. 570. 

Impartible Estate — Snnnud granted by Government 

in respect of— Effect of. 

Grant creating new right — Ackno^vlcd gment of 
exist i ng title — 7\ st. 

Held, in the case of a Sunnud granted by the Govern- 
ment in respect of a pollieni, that what was called the 
Sunnud was not a grant creating a new right, but a mere 

recognition or acknowledgment of an existing title (312). 

{Sir Barnes Poacock.) I'HE COLLECTOR OF TriCHINO- 

POLV 7L Lekkamanl (1874) 1 1. A. 282 = 

14 B. L. R. 116 = 21 W. R. 358 = 3 Sar. 318. 

Impartible Estate — Sunnud granting — 

Setting aside of, on ground of fraud -Suit for. 

i/aintainabilify — Lapse of time. 

Ill a suit lirought in 1886 the ap|X'llant contended that by 
a fraiul alleged fo have been committed in the years 1802 
and 1803 by G, a Sunnud appointing him Zemindar of 
Shivagunga was granted to him by the Government in 1803, 
whereas it should have been granted to his elder brother W. 

6. however, entered upon the Zemindari at the date of 
the Sunnud. and he and his descendants had enjoyed it 
ever since. There was no secreev about his appointment to 
be Zemindai. The matter was the subject of public procla- 
mation, and It must li.ive known, and all his descendants 
must have known, that the Sunnud granting the Zemindary 
was in the name of G. and the Zemindari was actually 
occupied and enjoyed by G and his descendants. 

Held, that the snit instituted after .such a long lapse of 
time to re-open the question was not maintainable. {Lord 

Hohhousc.) Bala Got3ri Vait^abha Tevar v. Zemin- 
dar OF Shiv aganga. (1894) 21 1. A. 93 = 

17 M. 384 = 6 Sar. 466 = 4 M. L. J. 139. 
Impartible Estate— Tipperah Raj. 

Johra) — Appointment of— ^Custom as to — Eldest son 

of kindred Jobraj — Appointment of — Necessity. 

field, on the evidence in the case, that in the Tipperah 
Raj there was no restriction by the family custom on the 
reigning Rajah, obliging him to appoint the eldest of his 
kindred Jobraj (538 9) {Lard Chelmsford .) NEELKISTO 
DEH BURMONO?'. BEERCHUNDER THAKOOR. 

(1869) 12 M. I. A. 623 = 12 W. B.. (P. C.) 21 = 

3 B. L. R.(P. C.) 13 = 2 Suth. 243=2 Sar. 467. 

Jobraj — Appointment of — Proof of. 

Held, on the evidence in the ca.se, thac the deceased Raja 
of Tipperah did in fact appoint the respondent, his uterine 
brother, Jobraj ( 549 - 50 ) {T^ord Chelmsford f) NEEI-KISTO 
Deb Burmono v. Beerchunder Thakoor. 

(1869) 12 M. I. A. 523 = 12 W. B, (P. C.) 21 = 

3 B. L. R.(P. C.) 13 = 2 Suth. 243=2 Sar. 467. 



THfc PR1\ y COUNCIL DIGEST 




1589 


HINDU LAW— 

Inipartil)le Estate— Tipperah Raj— 

•Jobraj — Selection of — Free choice of reiiniin<’- 

•N S 

^ A A A • 


Raja as to — Custom of — Evidence defeatin'^ — Actual obser- 
vance of seniority in a considerable number of insta/ices- tf. 

With regard to the custom of the appointment (jf a 
Jobraj by a reigning Rajah of Tipperah, the c|uestion was 
whether, as contended by the appellant, the reigning Rajah 
was bound to appoint a Jobraj partly on account of an 
alleged promise or intention on the pait of the former 
Rajah, and partly on the ground that he was the olilest 
living member of the class out of which, according to the 
family custom, a Jobraj could alone be selected, or whether, 
according to the respondent’s contention, the choice of the 
reigning Rajah, at least within a certain class, was 
absolutely free, and could not be cT>ntioiled by the wishes of 
a former Rajah. d'he appellant’s preferential title liy 
seniority to the Jobraj ship was sought to he estaliiished by 
evidence of a family custom to be collected Irom the instan- 
ces given in the genealogy of actual successions. 

Held, however, that where there was evidence of a p< 9 wer 
of selection the actual ob.servance of Seniority even in a 
considerable series i>f siu ccssiuns could not of itself defeat a 
custom which esialiiisiied Ihr right of free clioice 
{Lord Chelmsford.) i\KHKlSi<> DkH Ill’K MONO r-. 
BKERt’IUlNDEK 'I HAKOOK. ( 1869 ' 12 M. I. A. 523 ^ 

12 W. R. -P. 0 21 3 B. L. R. (P. C ) 13 

2 Suth. 243-2 fc'ar. 467 . 

//i ecs.u i>n — (. u.'^li'm . 7, in iihsen e - / opp intmenf 

Of Jobraj or Fun a J'hakoor. 

The cusIdmi in the I ipperah Raj. wfieie no apj)(>intmcnf 
of Jobraj ox Burra 'I'Jiaki'. r has IkcII made, recjiiiies tl-e 
union of two things to cf)nsfi(ut.- the kgal In ir, rv;. seniorifv 
in age and nearness of Irin ('541-2). i Laid Cbthu.<;<i i.- 
NEELKISiO DkM JU KMttNO Ill EkTH rXDEl-: iH \ 
KOOK. ( 1869 ■ 12 M. I. A. 523 12 W. R. ( P. C. ) 21 - 

3 B.L. R. ( P. C.) 13 2 Suth. 213 = 2 Sar. 467. 

— S ueLCS.aon to — Ji biuii ami Bui ra I hakoor — Appoint- 

ment of — Custom ot . 

According to the kulacii.n (u family custom governing 
the right of succession to thc^ 'I'ipper.tii Raj and the Zemin- 
dary appertaining to it. a r -igiting Rajah should name a 
Jobraj and Burra 'Bhok-ua . of w hom the first succeeds to the 
throne and the latter to the oftice (d Jobraj. Moth parties; 
to this appeal admit the custom so far ('538). {Lord 
Chelmsford.) NeeI-KISTO l»l-;n HORMONOr. liEKKCHl'N 
HER Ti'AKOOR (18691 12 M. I. A. 523 

12 W. R (P. C.) 21 3 B. L. R. {P. C. ) 13 

2 Suth. 243 2 Sar. 467. 

.S uecession to — Law tfi.; er m n — h ula’ hat . 

It is admitted tliat the rigiit iji succession to both the 
Tipperah Raj and the ii.niindaiy appertaining to il is 
governed not by the general law. l)ut by ku/a h..r 01 

family custom (537). (/ rd Ch.l ms forj j) \EEl.Klsrtt 
DEFi HURMONO f. Hi:t kCHtJNDEk TH AKOOR. 

(1869) 12 M. I. A. 523 - 12 W. R. (P. c.)21 
3 B. L. R. I'P. C.) 13 = 2 Suth. 2-13 - 2 Sar 467 

Impartible Estate — Tirhoot Zemindaiy. 


Abdication by reijeninif Raja in favour of eldest sou 
or next immediate mule heir—Cnstim of~J*roof of. 

The question in the case was. whether the ancestral estate 
of the /^mindary of Tirhoot constituted a Raj domain, and 
as such de.scended entire to a single heir to the excliLsion 
of the other members of the family, or was ilivisible among 
e CO heirs in equal shares according to the usual cour'-e 

of succession provided by the Hindu law. The first 
respondent maintained the former, and the appellant the 
latter, of these propositions. 

■ *be evidence, that no doubt could lie entertained 

either as to tiie fact of the estate being a Ra/, o, as to the 


HINDU LAW— (CVW ) 

j Impartible Estate— Tirhoot Zemindary -(Cw/d.; 

fact of the usage prevailing that tlie leigning Raj^ h;,v th-- 
power of abdii ating, anrl l,y deed avsigning tic- Kaj in 
favour of his elde.st .son or next imrnediaf<- r,;.tR- h‘ir, and 
that such usage was proved beyon'l ail ' on fioven v to have 
prevailed in that country. aiKl t<» have h. »-n a< o-fi upon in 
the instance in question O'kv). ( .l/r. /\ wber/ u f_ei -^Ai ) 
MAH(K) Crxi-.sM I)I"IT .SlXGIf r. .M UE^R ^ ( \ MOHI sii*! r 

^1855) 6 M. I A. 164 2 Suth. 20 

1 Sar. 521. 

Junior members allnoun- n to—ih ant- 

by way of-~. Ibso/ute i/rants t them—fu - , /, ,ii, ,’t~ I Jislin-:- 
tion . 

A Baboo aliow am e is a provi.sir.n for young^-r son-, a.s an 
appanage of the Zemin lary of d'irho <4 f I 7Kj. Where an 
estate is graiiteii to a younger son as a Babv allowan, e. he 
continues to pay the rent and assessment to ih(- Raja ; the 
i property is never .separated from the Zeminriary at all. The 
.cases, therefore, of alxolute grants, and of grants I.y way 
: of Baboo allowance, are essentially riiffermi in their 
. nature. Properties entirely transfei red under a deed of 
grant woulti be transferret’ as suc)i in the Collector’s Kooks 
into the names of those per.'Ons to wh(>ni thev were gi\ en. 
If they are made as allowances, they will be des' ribed 

in tlie ( oilector’s Kooks as Baboo allowanfes. and the 
owners of ihose Kaboo allowances will h.iw i.. pay the 
icwnue. not to the Covcrnmenl. but to the K.^ja in whose 

1 i inciixdtly the properly is .situate ( 197 ). {Mr . Pemlurtou 

Lci^n.) Karoo (»unesh Durj- S ingh r . m ak a i ah 

: -bJHESFH K StXGH. (1855) 6 M. I A. 164 = 

2 Suth. 20=1 Sar. 521. 

ImpaiTible Estate— Title to -Contest asto- 

Evidence in CcTseof. 

■! > rutiny ana' e\anrinf;.ui 

Reason '< r. 

'I'his contest i> in imth a <onu-<t as i,, the title to uigu. 
Into such disputes, passions strongei than tlnist- wlT h 
t affect the minds of ordinary litigants may well he suppo-^ed 
, to enter, anci fear and favour may swav in an unusual 
. degree the minds of those who deprxse on either side. The 
l>ower of an absolute Prince over the fate of those who 
surround him may enable Idni to carry a body of witnes.ses 
depostng U, facts to which it may be difficult to offer anv 
positive contia.hrtion. The a(i<Iition by false te.stimony of 
an incident or two. or of a few words, to an actual scene or 
cto iiMdiy. nuy, il crediUal. determine the title to a throne; 
and II IS scaicely possible to tamceivt a case more requiring 

than this doe.s, the nicest scrutiny and examination of the 

evidence. {Lord Chelmsford.) NeeEKISTO Di r Riir 

MONO:-. Kekrchunder Thakoor. 

(1869) 12 M. I. A. 523(543)- 12 W. R. fP.C.) 21 = 

3 B. L. R. (P. C.) 13-2 Suth. 243- 2 Sar. 467. 
Impartible Estate— Transfer of. 

Registered i nstrument—Xeeessity— Recital of trails' ■ 

ter in mortgayfc deed^ M^iires to revenue authorities of 
alleged transfer — .Mutation of unmcs- Delh ery of po.isession 
— Suf/irit uey o /'^ . 

An imparlibe Zemindary having lieen moi tgaged, the 
Zemindar, with other niembeis of the joint family, includ- 
ing the defendant, his then presumptive heir, executed on 
November 4, 1882, a deecipoll addressed to the mortga gee 
which recited that a portion of the mortgage amount AVas 
borrowed in order that it might be paid as a recompense, 
to the Zemindar for hi.s transfening even then the right to 
the Zemin to the defendant and hi.s addre.ssing an a'rzi to 
the Collector stating the said fact. The deed, after reciting 
that the mortgaged properties had been conveyed to the 
mortgagee to I»e enjoyed by him in lieu of intere^t, provid 
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HINDU LAW— 

Impartible Estate— Transfer of—{Co/UtL) 

eel that on payment at the end of any fusli by all the 
executants jointly or Ijy tiie defendant of the amount due 
under the mortgage, the mortgagee should transfer the 
mortgaged properties to the defendant. 

The arzis contemplated in the deed were presented by 
the Zemindar to the effect tiiat he had transferred to the 
defendant the right to the Zemindary and all other ixjsses- 
sions and had delivered the same into his hands, and that 
the name of the defendant might be entered in the register 
and that orders might in future be issued for conducting all 
the revenue proceedings through the defendant as the 
Zemindar. 

Mutation of names in tlie Collector’s boolis was effected 
in the year 1888 ; though possession of the mortgaged 
properties had always been with the mortgagee, and it did 
not appear that the Zemindar was ever put out of posses- 
sion of the other property. 

//e/t/. that, though there might have been an intention 
on the part of the Zemindar to transfer the Zemin and 
other properties to the defendant, it never was effected in 
the mode required l)y law ; and that the defendant could 
not. as against the heir of the Zemimiar, call for implement 
of the intention, because* he failed to shew any contract 
founded t>n valuable consideration (55). 

It is not disputed that according to the law cstablishetl 
at this time such a transfer could not be effected except by 
a registered deed. The arzis and the statement made to 
the C'ollector clearly do not bear any such character. 
Even if a complete change had been effected as 
regards mutation of names in the Collector’s books 
and as regards delivery of possession, it would at the utmost 
do no more than give a starting point for the law of limi- 
tation. It would not supply the conditions of the law of 
transfer (53). {Loni //(Mouse.) IMMUDIPAITAM THIRU- 
GNANA V. PERIYA DORASAMI. (1900) 28 I. A. 46^ 

24 M. 377 (383-5) = 5 C. W. N. 217 = 7 Sar. 811. 

Valuable consideration — Transfer for — Contract for 

— Evidence of. 

In a suit to recover an impartible Zemindary, the defend- 
ant pleaded a contract for valuable consideration between 
plaintiff’s predecessor in title anti himself to transfer the 
Zemindary to him. 'I'he only proof adduced in support of 
such a contract was a recital of the transfer of the Zentin- 
dary to him in a deed of usufructuary mortgage executed 
by him, the predecessor in title of the plaintiff, and other 
members of tlie joint family to which they belonged, in 
favour of a third party. 

//eld^ that the deed was both in form and sul^stance a 
transaction between the family and the mortgagee for the 
purpose of strengthening his title and not between the 
several members of the family and that it did not evidence 
a contract between the Zemindar and the defendant which 
the latter could enforce (54). {Lord Hubhonse.) IMMUDI- 
PATl'AM THIRUGNANA?/. PeRIVA DORASAMi. 

(1900) 28 I. A. 46(54) = 24 M. 377 (384-5) = 

5 0. W. N. 217 = 7 Sar. 811. 

Impartible Estate— Udayarpalayam Estate 

Partible or impartible. See HINDU LAW' — IMPAR- 
TIBLE Estate— Nature and incidents of — Madras 
Reg. XXV OF 1802. (1906) 32 I. A. 261 (268-9) = 

28 M. 508 (515). 

Impartible Estate— Usurpation of, by another mem 
ber of family with aid of superior— Eecognition 

of usurper by superior— Effect. 

Estate not separate property in hands of usurper. 

See Hindu Law — Impartibi.e Estate— Nature and 
incidents of— usurpation of, etc. 

(1870) 13 M.I.A. 333. 


HINDU \.POf(—{CoKtdC) 

Impartible Estate— Widow (with life interest under 

Will of husband) in possession of— Manager of 

Estate— Pension on resignation to. 

^ Ekrarnama providing for~Effect— Contract bind- 

ing OH recommendation merely. 

B, who w’as the widow of the last holder of the imparti- 
ble estate of Dumraon, and who w*as in possession of the 

said estate under the will of her husband bequeathing the 
said estate to her for the term of her life, executed an ekrar- 
namah in favour of the respondent, the then manager of the 
estate. The ekrarnamah ran as follows : 

“I therefore, in order to safeguard against the loss which 
the said Munshi ” (the respondent) “ may sustain, if per- 
chance he vacates this post” (that is, the managership of the 
estate) for any reason in future, I think it just and proper 
that if in future the said Munshi gives up this service for 
any reason he, the said Munshi, shall get Rs. SOO 
monthly as pension for life from the date he resigns the post 
of manager of the Dumraon Kaj, and I hope that by aJIow- 
ing this (torn) if perchance he, according to his desire, 
reverts to the profession of pleadership, he shall get to some 
extent compensation for the loss he may sustain for leaving 
his profession after (? for) a longtime, . and he will pass his 
old age in comfort, I'he heirs and representatives of me, 
the executant, and the Gaddinashin and administrators of 
the Dumraon Kaj should fully comply with the (terms of) 
this deed.” 

//eld that the ekrarnama was not in terms a contract 
binding the executor or administrators of the widow, to 
pay the pension, nor could it be said that it was a binding 
contract on the owner or administrators of the Dumraon 
Raj to pay such a pension. 

The words “ should fully comply with the terms of this 
deed are not a binding promise to pay such a pension, 
but only a recommendation by the lady to two different 
parties to comply with the deed, i.e., to pay the pension. 

Ii it had been intended to provide that the pension was to 
i)e a right of the respondent to obtain this money, the words 
are surely insufficient to effect such an intention. The words 
are that they ” should fully comply ” with the terms of the 
fieed. She did not treat, therefore, the ekrarnama as an 
ordinary contract. (Sir Robert Stout.) KESHO PRASAD 

Singh r.'. Siv Saran Lal. (1921) 16 L. W. 689 = 
1922 P. C. 226 = L. R. 3P C. 115 = 26 C. W. N. 689 = 

30 M. L. T. 60=77 I. 0. 44. 

Increment— Principal. 

Increment following. HINDU LAW— PRINCIPAL. 

Inheritance. 

Inheritance. 

Ancestral and Self-acquired or separate 
PROPERTIES— Devolution oi , under Mithak- 
shara Law. 

Adopted son. 

AUTHORITIES ON LAW OF. 

Randhus. 

Brothers. 

Caste— Degradation from. 

Collaterals. 

Crown— Escheat. 

Custom of. 

Daughter. 

Daughter’s daughter. 

Daughter’s son. 

Debts binding on. 

disqualification subsequent to opening of— 
Divesting of estate by reason of. 

Equality among heirs. 

Exclusion from. 

Females. 
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HINDU ■LA'VJ-iCoHtd.) 

Inheritance— 

Freehold and personaltv— Succession to. 
Full-blood and half-blood. 

Gentiles in the Mithakshara. 

Ghatwally tenures. 

Grandmother (paternal). 

Heirs. 

Heirship — Unity of. 

Illegitimate son. 

Increment— Principal. 

Joint Family— member of. 

INHERIT.^NCE— LAST FULL OWNEt^. 

LAW applicable. 

Law of. 


Legal course of— Alteration of. 

Migrating family. 

Mithakshara. 

Mithila Law — Maternal relaiions. 

Mother. 

Murderer. 

OBSTRUCTED INHERITANCE. 

Persons entitled to right of. 

Persons ENTITLED to right of—Prei- erknce 
AS between. 

Persons taking by— Duty of. 

Primogeniture. 

Principal— Increment. 

Propinquity — Spiritual benefit. 

Religion— Connection between. 

Religious succession — Spiritual Preceptor 
— SuccE.ssiON Ti;— P upil’s right of. 

Right of. 

Rule of. 

Sapindas. 

Self-acquired or separa fe i'Ropek i n . 

Sister. 

Son. 


SOVEREIGN — Public and Privaj e proi^kri v ok. 
Spiritual benefit. 

Spiritual preceffor. 

Sraddh — Performance of -- Preferable 

RIGHT of. 


Stare < 2 '^r/Jz>~AP]>LICABlLrFV OF PRINCIPLE OF. 

Survivorship. 

Transfer — Devolution of property hv. 
Unobstructed inheritance. 

Vesting of— Disqualification subsf:quent to. 
Widow. 

Woman. 

YAGNAVALKYA’S text RELATING TO SUCCESSION 

to sonless Hini>u. 

Inheritance — Ancestral and self-aciiuired or separate 
properties— Devolution of, under Mithakshara law. 

The Mithakshara law recognises two courses of devolu- 
tion in the case of what is called “ obstructed inheritance ” 
— the ancestral property descending in one channel, the .self- 
acquired property in another (281). (Mr. Ameer A/i.) 

Murtaza Husain Khan v. Mahomed Vasin all 
(1916) 43 I.A. 269 = 38 A. 652 (567) = 14 A.L.J. 1083 = 
20 M.I 1 .T. 362= (1916) 2 M.W.N. 555 = 4 L.W. 638 = 
19 0.0. 290 = 18 Bom. L. E. 884 = 25 C.L. J. 1 = 
1 Pat. L. W. 122 = 21 C.W.N. 410 = 36 I.O. 299 = 

31 M.L.J. 804. 

Courses and incidents of — Distinciion. See HINDU 

Law— Inheritance— JOINT Family — Member of. 

(1863) 9 M.I.A. 539(609). 

Custom varying — Onus of proof of. See HINDU 

Law — Inheritance — OB.STRUcn'ED inheritance — 
DEVOLUTION OF. (1916) 43 I.A. 269 (281 2) = 

38 A. 652 (667-8). 


HINDU LAW-^(CW.) 

Inheritance— Adopted son. 

Inheritance by. See HINDU Law — ADOFI'ION — 

Adoptf:d son— Inheritance by. 

Inheritance to. See HINDU LAW — AdOFFION — 

Adopted son— Inhkki'j ance to. 

Inheritance — Authorities on law of. 

See Hindu Law — Inheritance-Law of — 

Authorities on. 

Inheritance— Bandhus. 

Meaning of word Bandhii'^ in Mithakshara. 

The word “bandhu” has, in the system of Mithakshara, a 
distinctive and technical meaning, and signifies the Hhinna- 
gotra sapindas (306). It implies a relation belonging to a 
different family but entitled by Sapinda-relationship (308 
(Mr. Ameer A/i.) KaMACHANDRA MaKTANI)A WaIKAR 
VlNAYAK VENKATESH KOTHAKAR. 

ri914) 41 1. A. 290 = 42 C. 384 (414. 416) = 
18C.W.N. 1154' 16 M.L.T. 447 = 10 N.L.E. 112-- 

(1914) M.W.N. 835 = 16 Bom. L.R. 863 = 
12 A.L.J. 1281 = 20 C.L. J. 573 = 25 I.C. 290 = 

27 M.L.J. 333. 

Atnia Handhu — Preference of, over pitri bandhu. 

(Lord Hobhonse.) MUTHUSWAMI MUDALIAR 7'. MUI HU- 

ku.makaswami Mudaliar. (1896) 23 I. A. 83 = 

19 M. 405 - 7 Sar. 45 = 6 M. L. J. 1 13. 

Atma Bandhus ex parte paternatrW ex parte mater 

na — Preference as behoeen. 

The question of priority as between afnia bandhus ex 
parte paterna and tliose ex parte matcrna has been the sub- 
ject of much discussion — the late.st word on the subject being 
found in L. R. 48 I. A. 349, which decitled that, as between 
pitri-bandhus and matri-bandhus, the preference given to 
the former is settled. (Lord Phillimoee.) KENX'HAYA r-. 

( D K 1 .M A LI , A PPA (' HAN N A Pl'.\ . 

(1924) 51 I. A. o68(376) = 48 B. 669 = 
26 Bom. L. R. 779 20 L. W. 417 = 
A. I. R. 1924 P. C. 209 = 3 Pat. L. R. 9 = 
22 A. L. J. 962 = 40 C. L. J. 447 = 29 C. W. N. 271 = 
35 M. L. T. 241 = (1924) M. W. N. 719 = 82 I. C. 966 = 

47M. L. J. 401. 

Class of — Division of each., into cognates qx parte 

paterna and cognates ex parte materna and preference of 
former to latter — Propriety of. 

Recent w’liiers on Hindu law have divided each class of 
bandhus into two sub-clas.ses respectively designated as cog- 
nates ex parte paterna, and cognates ex parte materna. 
The sub-division is evidently based on an inference from 
the order in which the several bandhus are mentioned in the 
illustrative enumeration. For instance, among the atma- 
bandhus enumerated, the name of the father’s sisters son is 
first given ; then comes the mother’s sister’s son ; and after 
him the son of the mother’s brother. Similarly, among the 
specifically named pitru-bandhus first comes the son of the 
father’s paternal aunt, and amoung matru- bandhus the son 
of the mother’s paternal aunt. From this it has been infer- 
red that the expounder of the rule in question intended that 
each class should be divided into two sub-classes according 
to the side of relationship, and that in every case preference 
.should be given to the father’s side. Quaere, how far this 
proposition is in conformity with the express rule that in 
each class propinquity should be the governing factor (359). 
(Mr. Ameer A/i.) VeDACHALA MUDALIAR 7'. SUBRA- 
MANi \ Mudaliar. (1921) 48 I. A. 349 = 

44 M 753 (761-2) = 14 L. W. 402 = 
(1921) M. W. N. 669 = 2 Pat. L. T. 707 = 

26 0. W. N. 169 = 24 Bom.L.R. 649 = 30 M. L. T. 198 = 

4 U. P. L. E. (P. C.) 13 = A. I. E. 1922 P. C. 33 = 

64 I. C. 402 = 41 M. L. J. 676 
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HINDU LAW— (Cw//,/.) 

Inheritance— Bandhus — {Co;//(/.) 

■ C/<Jss Si 2 //n' — Bandhus o( — Succession as between — 

Mithakshara ru/c as to. 

Quaere, as to the rule of succession under the Mithakshara 
as between bandlius of the same class (94-5). {Sir John 
Edge.) Adi'i Nakavan Singh v, Mahabir Prasad 
Tewaki. (1921) 48 I. A. 86-2Pat. L. T. 97 = 

14 L. W. 20 25 C. W.N. 842 = 23 Bom. L. R. 692 = 

6Pat. L. J. 140 19A. L. J. 208 = 
(1921 tM. W. N. 153- 33C.L. J. 263 -60 1. C. 251 = 

40 M. L. J. 270. 

Classes of — Preference among — Basis of — Nearer 

class of Baudhus — Preference of, to more remote class — 
Basis of — .Mithakshara laio. 

In families governed by the law of the Mithakshara the 
right of succession amongst the three classes of bandhus 
inentione:! in ('h II, S. () of the Mithakshara is governed by 
the propinquity of the class ; accordingly a pitri-bandhu 
does not succeed until the class of atma-bandhus is exliaust- 
ed, and a matri-bandhu does not succeed until the classes of 
alma bandhus and pitri-bandhus are exhausted. The 
rule ol the Mithakshara. in preferring the nearer to the more 
remote class of bandhus, is not dependent on individual 
propinquity or on the efficacy of offerings to a deceased 
person (94-5). {Sir John Edge.) Adit KarayaN SiNGH 
V. Mahabir Prasad Tewari. ( 1921) 48 I. A. 86 = 

2 Pat. L. T. 97 = 14 L. W. 20 = 25 C. W. N. 842 = 
23 Bom. L. R. 692 = 6 Pat. L. J. 140 = 19 A. L. J. 208 = 
(1921) M.*W. N. 153-33 C. L. J. 263 = 60 I. C. 251 = 

40 M. L. J. 270. 

—Classes of ^ specified by Mithakshara — Addition to. 

The classes of Handhus specified by the Mithakshara can- 
not be added to (309). {Mr. Ameer Ali.) KaMACHANDRA 
MARTANDA WaIKAR V. VlNAYAK VENKATESH KOTHA- 

KAR. (1914, 41 I. A. 290 = 42 C. 384 (416-7) = 

18 C. W. N. 1154 = 16 M. L. T. 447 = 10 N. L. R. 112 = 

(1914) M. W. N. 835 = 16 Bom. L. R. 863 
12 A. L. J. 1281 ==20 C. L J. 573 = 261. C. 290 

27 M. L. J. 333. 

Enumeration ofjn Mithakshara— III ustrath^e and 

not exhaustive. 

The text (enumerating the three classes of Bandhus 
and quoted in S. 6, Chapter II of the Mithakshara) does not 
purport to be an exhaustive enumeration of all Bandhus 
who are capable of inheriting, nor is it cited as such, or for 
that purpose, by the author of the Mithakshara, — it is used 
simply as a proof or illustration of his proposition, that there 
are three kinds or classes of Bandhu ; and all that he 
states further upon it is, the order in which the three classes 
take, viz., that the Bandhus of the deceased himself must 
be exhausted before any of his father’s Bandhus can take, 
and so on (465). {Sir James IV. Cohilel) GrIDHARI LalL 
ROY V. The Bengal Government. 

(1868) 12 M. I. A. 448 = 10 W. R. (P. C.) 31 = 

1 B. L. R. (P. C.) 44 = 2 Suth. 159 = 2 Sar. 382. 

The enumeration of bandhus as heirs in the Mithak- 
shara is not enhaustive. It is an attempt to classify those 
heirs by sample, not to specify every member of each class. 
(lord //obhouse.) MUTHUSWAMI MUDALIAR v. SUNAM- 
BEDU MUTHUKUMARASWAMI MUDALIAR 

(1896) 23 I. A. 83 = 19 M. 405 = 7 Sar. 45 = 

6 M. L. J. 113. 

Father's Bandhus — Right of, on failure of deceased's 

bandhus. 

It is admitted that, failing the Bandhus of the deceased, 
the Bandhus of the father are entitled to inherit (467). 
(Sir James W. Colvile.) GrIDHARI LalL ROY v. GOV- 
ERNMENT OF Bengal. (1868) 12 M. I. A. 448 = 
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10 W. R. (P. C.) 31 = 1 B. L. R. (P. C.) 44 = 

2 Suth. 159 = 2 Sar. 382. 

Heritable right of — Basis of, under Mithakshara — 

Sapinda relaiionship — Meaning of — Mutuality of sap' 
i nda- relati onshi p — Necessity. 

The right of inheritance is founded on Sapinda-relation- 
ship, which, under the Mithakshara-means consanguinity, in 
a distinct legal sense clearly explained by the author. This 
bond comes to an end with the fifth degree when 
the descent is through a female. It seems difficult to 
conceive that the right to inherit should continue after 
the relationship on which it is founded, and which gives it 
birth, has come to an end (310-1). 

The Sapiiula relationship, on which the herita!)Ie right of 
collaterals is founded, ceases in the case of the Bhinna-gotra 
Sapinda with the fifth degree from the common ancestor ; 
in order to entitle a man to succeed to the inheritance of 
another he must be so related to the latter that they are 
Sapincias of each other, in other words, there must be a 
mutuality of Sapinda-relationship between the propositus and 
his heritalde Sapindas (31 1-2). (Mr. Ameer Ali.) RaM- 
CHANDkA MARTANDA WaIKAK V. VlNAYAK VENKATESH 

KOthakak. (1914)41 1. A. 290 = 42 0. 384(420) = 
18 C. W. N. 1154 = 16 M. L. T. 447 = 10 N. L. R. 112 = 

(1914) M. W. N. 835 = 16 Bom.L. R. 863 = 
12 A. L. J. 1281 = 20 C. Ii. J. 573 = 25 I. 0. 290 = 

27 M. L. J. 333 

Heritable right of, in female line — Condition. 

A bandhu must, in order to be heritable in a female line, 
fall within the fifth degree from the common male ancestor 
and must be so related to the deceased person that they w'ere 
mutually sapindas of one another, that is to say, W’here the 
Mithakshara law' applies, persons connected by particles of 
one lx)(ly; but if tlie.se conditions aie satisfied that rule takes 
effect. (Sir John Edge.) ADI'I NAKAVAN SinGH v. 

Mahabir Prasad Tewari, (1921) 48 I. A. 86 = 

2Pat. L. T. 97 = 14 L. W. 20 = 25 0. W. N. 842 = 

23 Bom. L. R. 692 = 6 Pat. L. J. 140 = 19 A. L. J. 208 = 
(1921) M. W. N. 153 = 33 0. L. J. 263 = 60 I. O. 261 = 

40 M. L. J. 270. 

Inheriting bandhns under Mithakshara. 

The Bhinna-gotra sapindas (blood relations connected 
through females who have passed into other families or got- 
ras) on whom the law confers the right of inheritance are 
the inheriting sapindas (354.) (Mr. Ameer Ali.) Veda- 
CHALA MUDALIAK V. SUBRAMANLA MDDALIAR. 

(1921) 481. A. 349 = 44 M. 753 (757) = 14 L. W. 402 = 

(1921) M. W. N. 669 = 2 Pat. Ii. T. 707 = 

26 O. W. N. 159 = 24 Bom. R. 649 = 30 M.L.T. 198 = 

4 V. P. Ii. R. (P. 0.) 13 = A. I. R. 1922 P. O. 33 = 

641 0. 402 = 41 M. L. J. 676 

• 

-Male bandhu — Preferefice of, over female bandhu — 

Paternal line — Preference of, ever maternal line — Princi- 
pies of — Conflict behveen — Decision in case of — Bombay 
Presidency. 

In I. L. R. 45 B. 353, the principle that among bandhus 
the male is entitled to preference over the female — even 
though the latter is nearer in degree — w’as accepted as being 
law’ for the Bombay Presidency as much as for the Madras 
Presidency ; and preference w'as given to a mother’s sister’s 
son over a brother’s daughter. In that particular case the 
actual decision would appear to conflict with I. L. R. 26 B. 

710, because it apparently ignored the supposed prior and 
paramount claim of paternal over maternal bandhus. When- 
ever therefore the two conflicting principles of preference of 
the paternal over the maternal line and preference of the 
male over the female sex, in the Presidency of Bombay, 
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have to be weighed, the C'ourt which weighs them will have 
to choose between these two decisions of the High Court. 
{Lord Pkiliimore.) KENCHAVa v. GikiMALEAPPA ChaN- 
NAPPA. (1924) 51 1. A. 368 (376 7) - 48 B. 569 - 

26 Bom. L. R. 779 20 L W. 417 - 

A. I. R. 1924 P. C. 209 3 Pat. L. R. 9 

22 A. L. J. 962-40 C. L. J. 447 -29 C. W. N. 271 
35 M. L. T. 241 -(1921) M. W, N. 719 82 I. C- 966 - 

47 M L. J. 401. 

Male and feniale Bandhus of equal nearness — Prefe- 


M 

rence of former^ (rner latter — Fathers sistePs son -^Father's 
brothers daughter — Fri ference — Bombay Presidency. 

As between bandhus of equal nearness to the propositus, 
male members are to he preferred to females. There is no 
case in the Bombay Presidency which decideN that some 
preference is not to be given to male bandhus over female. 

Held., accordingly, that the father’s sister’s s(»n of the 
deceased was entitled to '.ucceed to his pioperty 10 the 
exclusion of his father’s Inotlier’s daughters, {/.vrd Philh- 
more.) KENCHAVA (BkIM AIJ.APPA ChaNN \PP\. 

(1924; 51 1. A. 368 (376-7; --48 B. 569 - 
26 Bom L. R. 779 20 L. W. 417 

A. I. R. 1924 P. C. 209 - 3 Pat. L. R. 9 - 
22 A. L. J. 962 - 40 C. L. J. 447 - 29 C. W. N. 271 - 
35 M. L. T. 241 = (1924) M. W. N. 719 -821. C 966 

47 M. L. J. 401. 

— -Nearer class of — Preference of. to nune remote 


class of — Mithakshara rule as to — Basis ot. .SVc HINDI' 
Law— iNHEkiTANCK— B andhus- ( E.ASSES of— P ui ke- 
KENCE AMONG. (1921) 48 I. A. 86 (94 5) ■- 

40 M. L. J. 270. 

Persons entitled to succeed as — Preference as Ijetweeii. 


See Hindu Law— Inheri i anpi:— Pkksons eniiu d 

TO RIGHT OK— PHEFKKENCE A.S hEI'WEEN. 

Postponi ment of. to sapi/idas and sanutnodahas. 


A Bandhu or cognate cannot t.d<e the property of the 
last proprietor as long as there is either a sapinda or a 
Samanodaka in existence. Those two classe.s must be ex- 
hausted before bandhus are resorted to, in order to dis 
cover the heir of the last proprietor (165). (.S'/> Montague 

R, Smith.') THAKOOK JuPNATH SINGH i/. COURT OF 
Wards. (1875) 2 I. A. 163 15B. L. R. 190-- 

23 W. R. 409 = 3 Sar. 490 = 3 Suth. 142. 

Preferability among — Tests for deternuniug — 


I.L.R. 16 M. 23 (30) — Principles laid down in. 

In the absence of any express authority varying the rule, 
the propositions enunciated in I.L.K. lb M. 23 (30) furnish 
a safe guide for determining preferability among contend- 
ing bandhus. The propo.sitions are: — (1) those wlio are 
Binna gotra-sapindas or related through females born 
in or belonging to the family of the propositus are bandhus ; 
(2) as stated in the text of Vridha Sataiapa or Baudhayana 
they are of three classes, viz., atma-bandhus, pitru-bandhus 
and matru-bandhus, and succeed in the order in which they 
are named ; (3) the examples given therein are intended to 
show the mode in which nearness of afiinity is to l)e a.s- 
certained ; and (4) as between liandhus of the same class, 
the spiritual benefit they confer upon the propositus is. as 
stated in Viramitrodaya, a ground of preference (360. 3f)4). 
{Mr. Ameer Alt.) VedaCHELA MUDAMAK T'. SuBRA 
MANIA MudaUAR. (1921) 48 I. A 349 = 

44 M. 753 (767)- 14 L. W. 402 = 
(1921) M. W. N. 669 = 2 Pat. L. T. 707 = 
26 0. W. N. 169 =24 Bom. L. R. 649 = 30 M.L. T. 198 = 
4U.P. L.E. (P. C.) 13 = A. I. R. 1922 P. C. 33 = 

641 C. 402 = 41 M. L. J. 676, 
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Right of — Ikisis of — J reference — Test as lo — Pro- 

I pinquity— Spiritual benefit— Mithakshara Ijw. See HINDU 

' Law — Inheritance— M riHAK.SHARA— I nheritance 

UNDER. 

Right to succeed as a l)andhu, .See UNI>Ek HiNT)U 

Law -Inheritance — IT:ksons KN'j i ri,i;D to kiCH'roi-. 

Inheritance— Brothers. 

/.■;,// brother — Preference of, to half brother. 

'File authorities are uniform to the effect that the brother 
of the whole Idood succeetis in preferent'e to the half blood. 
{Mr. Baron Parke.) Su M JiHtJO ( H f ' M)H< ('HOWDHKV 
r. Nakaini DeBIA. (1835; 5 W. R. (P C.; 100 = 

1 Suth. 25 (28; - 3 Knapp. 55 -1 Sar. 65. 

hyother- ^Preference of._ to half-brother by 

general Hindu fmo — Benson for. 

By the general Hindu J.aw7A (brother )>y ti.e whole 
blood; would he the heir to A, in ptefeirnre t-. hi- half 
byaher. were it .1 di>puted Miices^ion to di\ ided p: . .j/.-mv 
( 5.5»;;. Tlie reason given for the jnefertnee that he 
lllie lull-brother) oJfeis imae sarrifices. and Ijenefits more 
the mane.s of the dead of his family ; in their e\e< a real 
substantial ground of prefeience. In nature al>o, lie is 
nearer^, and, therefore, satisfies the description nearest of 
kin (-Tdl) {Lord Chelmsford.) NkeekiStd Dfh Bi k- 
MONO:'. BEERCHUNDEK THAKOOR. 

(1869; 12 M. I. A. 523 = 12 W. R. (p. C.) 21 = 

3 B. L. R. (P. C.) 13 = 2 Suth. 243 = 2 Sar. 467. 

- --Full brother-preference of, to half brother 
Dayabhaga joint family — B.asou for. 

In a joint family goveriu-d by the Oaya-fdiaga law a 
brother of the wliole blood succeeds in preference to a 

brother <,f the half Mood to the share of a deceased 
l)rotlier. 

The biotlicT of tin- wln-le I.|o..d v. ith regard tc 

religious oMice.s in a highei po>ition Ili.in llic l.i.-thei <4 tin- 
half-blood. The l>rollier (.f tin- whole blood (.ftens ih,ee 
oblations lo the ancestors of the de^ea-sed on the f'uher\ 
side, and three >n the mother’s; whereas the brothe/of the 
halMilood offers three to the paternal ancestor.s only. 

Therefore, there are reasons peculiar to the Hindu I aw of 

Succession, as e.xpounded by the Dayabhaga. which m^v 
have led to distinction in the mode in which the succession 
to l)ro‘hers takes place (J52). {Sir Monta<r,(e F Snnfh\ 
ShKO SOONDAKVr-. PiKTHEE SlNGH ^ 

(1877) 4 1 . A. 147= 3 Suth. 411 =3 Sar. 724 = 
r- . . . -Bal’d. 119. 

Full brothel ^Preference of, to h il f. brother under 

Mithakshara law. 

According to the Mithakshara law a step-brother is not 
entitled to share equally with a brother of the whole Irlooil 
in the succession of a deceased brother, (Lord \ 

anant Singh dukga Singh. 

(1910) 37 I. A. 191 (196) = 32 A. 363 (372) = 

12 C. L. J. 36 = 14 C. W, N. 770 = 7 A. L J 704 - 

12 Bom. L. R. 504 = 8 M. L. T. 79 = 130 C 163 = 

61. C. 787 = 20 M. B. J. 604. 

Fall brother d haded and not reunited Half 

brother reunited -Equal rights of. ‘ 

Where there has been a separation, a half-brother wh<, 
l)econies reunited gains by the reunion a better position 
than he otherwi.se would have had and is brougiu up to the 
level of a whole brother who has not become reunited 
(153). {Sir .Montague E. Smith.) SHEO Soondarv 7 . 
PiRTHEE Singh. (1877) 41. A. 147 = 3 Suth. 411 ^' 

3 Sar. 724 = Bald. 119 - 

Pidl and half-brothers— F.quai right of suceceei 

of — Custom of — Proof of. 
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Held, affirming the court below, that the custom set up 
by the plaintiff had not been established, the custom being 
that the full and the half-brothers were entitled to succeed 
equally to the property of a deceased brother in derogation 
of the Mithakshara law. ^Lord Collifis.') ANANT SinGH 

V . Dukga Singh. (1910) 37 I. A, 191 (197) = 

32 A. 363(372 3) = 12 C.L. J. 36 = 14 C. W. N. 770 = 
7 A. L. J. 704 = 12 Bom. L. R. 504 = 8 M. L. T. 79 = 

13 0. C. 163 = 6 1.0.787 = 20 M. L. J. 604. 

Half-brothet — Right of, as against more remote 


kinsmen. 

A half-brother may be postponed to an uterine brother, 
l)ut there is no reason for holding that he should he post 
poned to more remote kinsmen (91). {Lord Hohhousef) 

MUTHUSWAMl MUDALIAR 7'. MUTHUKUMARASWAMI 

MudaLIAR. (1896) 23 I. A. 83 = 19 M. 405 = 

7Sar. 45 = 6M. L. J. 113. 

Nephews — Preference over. See HINDU l.AW— 


iNHERn'ANCK—PKRSONS ENTI'lLED TO RIGHT OK 

Prkkkrknce as between— Nephews. 

(1866) 10 M. I. A. 490 (504). 

Inheritance — Caste — Degradation from. 

-Effect of, on properly acquired by inheritance — Act 


XXI of 1850— Effect of, on Hindu law rule. See HINDU 

I.AW — Caste— Degradation from. 

(1880) 7 I. A. 115(156) -6 C. 776(792). 

Inheritance— Collaterals. 

Descent in case of, under Mithakshara law — Confine 

ment of, to %ons — Correctness of — ^'‘Putra'' tn Mithakshara 

i n connection 7oith such descent — Meaning of. 

Admitted by the word “ putra,” as used by Vijnanes- 
wara in relation to the last owner, signifies and includes son, 
grandson, and great-grandson. That word and its synonym 
employed by Vijnaneswara in connection with other relatives, 
such as brother, uncle or grand-uncle, must be understood 
in a generic sense as in the case of the deceased owner, and 
the descendants in each ascending line, up to the fixed limit, 
should be exhausted at any rate to the third degree before 
making the ascent to the line next in order of succession 

(227). 

If his intention had been to confine the descent in the 
case of collaterals to the actual sons of brothers and uncles, 
he would have employed terms which would have exactly 
conveyed his meaning, such as atmaja or auras, which 
mean “son of one’s loins” (220). {Mr, Ameer AH.) 

BUDDHA Singh v. Laltu Singh. 

(1915) 42 I. A. 208 = 37 A. 604 (616, 623) = 

^20 C. W. N. 1=22 C. Ii. J. 481 = 13 A. L. J. 1007 = 
17 Bom.L.B. 1022 = (1916) M.W.N. 772 = 2 Ii.W. 897 = 
18 M. D.T. 409 = 301. 0.629 = 29 M. L. J- 434. 

^^ight of —Basis of — Manu's text — Sapinda^Rcla 

t ions hip. 

The right of collaterals to succeed to the inheritance of a 

deceased person is based on the rule of Manu, which has 
l>een translated differently by different writers, l)ut w'hich in 
substance amounts to this, that the estate of a deceased goes 
to his nearest Sapinda. The right of collaterals, therefore, 
is dependent on the existence of the sapinda-relationship be- 
tween the propositus and the claimant (2l7). {Mr. Ameer 

A/i.) Buddha Singh v. Laltu Singh. 

(1916) 421. A. 208=37 A. 604(613) = 
20 0. W. N. 1 = 22 0. L.J. 481 = 13 A. L. J. 1007 = 
17 Bom. L. R. 1022 = (1916) M. W. N. 772 = 

2 Ii. W. 897 = 18 M. L. T. 409 = 30 I. 0. 629 = 

29 M. L. J. 434. 
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Claim by. See ESCHEAT. 

Inheritance— Oustom of. 

Ancestral Hereditary property— Descent of, 
TO DIRECT DESCENDANTS— Custom of. 

Onus of pf oof of. 


* w, - - r f ^ 

It has been contended that though this was ancestral pro" 
perty— descendible property — yet it would descend only to 
the direct descendants of the original donee. Their Lord- 
ships are of opinion that it being proved not to be originally 
for life only, but to be an hereditary property, and having 
apparently descended in the ordinary way of Hindu pro- 
perty, first to the sons, and then from the son to the mother, 
it lies on those who say it is confined to direct descendants, 
and that no one can claim it but the direct descendants of 
the original donee, to prove their case and show that by some 
custom that was the proper construction. In the absence of 
that, the property must be held to be one which went in the 
ordinary w'ay of Hindu property. KaJAH MaHENDRA 

Singh jokha Singh. 

(1873) 2 Suth. 802-19 W. R. 211. 

Discontinuance of— possibility of. 

Family and territorial customs — Distinction. See 

Hindu law— Inheritance — Custom of— Family 


Custom — Discontinuance of. 


(1872) 19 W. R. 8. 


Essentials of valid. 

-Proof necessary. See (1) CUSTOM — VALIDITY OF ; 

(2) Hindu law— Custom —Validity of ,* and (3) 
Hindu law — Daughter— Inheritance — Exclusion 
krom — Custom of. 

Evidence of. 

1 mpartible estate — Custom in case of — Evidence of 


— Admissibility on question arising in ease of partible 
estates. 

It was argued that evidence of a custom regulating the 
succession to impartible estates, such as rajhes, w’here the 
rule of gaddinashin prevailed, was altogether inadmissible 
on a question as to the custom of succession to a partible 
estate governed by the ordinary Hindu law. 

Held, that there was nothing in the mere fact of partibility 
to make evidence of a family custom excluding or postponing 
daughters to collaterals in impartible estates necessarily in- 
applicable to partible estates. {Lord Collins.) PARBATI 

Kunwar V . Chandar Pal Kunwar. 

(1909) 36 I. A. 126 (136-7)= 31 A. 457 (476) = 
IOC. L. J. 216 = 13 C. W. N. 1073 = 11 Bom. L.R. 890 = 

6 A. L. J. 767=12 O. C. 304 = 4 I. C. 26= 

19 M. L. J. 606. 

Kanungos — Declarations of — Wajib-ul-arz — Entries 


in — Government inquiries as to succession — Replies given to 
—Admissibility of — Value of. 

Declarations, such as those of Kanungos, entries made in 
the village records {Wajib-ul arzes) by the officer charged by 
Government with that duty, and answers given to official 
inquiries made under Government direction as to the rules of 
succession prevailing in particular families, are prima facie 
admissible in evidence as purporting to be made by the pro- 
per officer in performance of a special duty, and presumably, 
with due regard to the rules laid down for his guidance. 
Technical objections to them are material rather to the 
weight than to the admissibility of the paiticular evidence 
(135-6) {Ix>rd Collins.) PARBATf KUNWAR v. CHANDAR 
Pal Kunwar. (1909) 36 I. A. 125=31 A. 467(476)= 

10 C. L. J. 216=13 C. W. N. 1073 = 
11 Bom. L. B. 890 = 6 A. L. J. 767= 12 O. 0 . 304 = 

4 1. 0. 26 = 19 M. U J. 606. 
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Inheritance— Custom of — (0 «a/.) 

Evidence of— (C f?//A/.) 

Specific instances — Proof of — Necessity — General evi- 
dence of existence or exercise of custom by members of 
family or tribe likely to have knowledge thereof — Sufficiency 

of. Sed Custom — Inheritance -- Evidence of— 
Specific instances. 

(1925) 52 I. A. 379 (383-4) - 6 Lah. 502. 

Family Custom. 

— Continuance of, after change in condition of things 

necessitating custom — Maxim Cessat ratio cessat lex — Ap- 
plicability. See Hindu Law— ImparTiBle esi ate— 
Succession to— Custom of— Family custom. 

(1919) 12 L. W. 730 (737, 740). 

D^stnution of — Perpetual settlement— Settlement of 

estate at time of — Effect — Raj ^veil-established — Estate 
■7ohose ori i^in not kncnon. 

A settlement of an estate made at the time of ihe [x*ri>e- 
tual settlement would not, of itself, have operated to destroy 
a family usage regulating the manner of descent. It would 
not have had this effect in the case of a well-established raj 
and even in the case where the origin could not be shown, it 
may l>e assumed that it would not, of itself, affect an exist- 
ing family custom (746). KaJAH Raj KiSHEN SingH v, 
Ramjov Surma Mozoomdar. 

(1872) 2 Suth. 744=19 W. R. 8 = 8 M. J. 151. 
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Inheritance— Daughter. 

.Viv Hindu Law— Daughter— Inheritance. 

Inheritance— Daughter’s daughter. 

See Hindu Law — Daughi ek’s daughter — 

iNHEKri'ANCE. 

Inheritance- Daughter’s son. 

See Hindu Law— Daughter’s son. 

Inheritance — Debts binding on. 

• Liability for, of person taking estate. 

The general principle of the Hindu law is that he who 
takes the estate becomes liable for the debts of the estate ; 
and this principle is especially applicable to a ca.se where, 
but for the debt, the estate would have been lost to the {per- 
son so caking it. {Sir Andrnu Scohle.) KariM-UD-DIN 

7-. Gobind Krishna Narain. 

(1909) 36 I. A. 138 ( 147)-- 31 A. 497 (506)-- 
6 M. L. T. 275 10 C. L. J. 243- 13 C. W. N. 1117 - 

11 Bom. L.R. 911 = 6 A L. J. 807 = 

3 I. C. 795 19 M. L. J. 687. 

Inheritance— Disqualification subsequent to 
opening of— Divesting of estate by reason of. 

See Hindu Law— Daughter— Inheritance- 

Right ONCE VESTED BY. (1875) 2 I. A. 113 (124). 

See Hindu Law— Inheritance— Right of— 

Bxsis OK— Dayabhag.a — Sons. 
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Discontinuatice of — Possibility of — Territorial cus- 
tom — Disti notion . 

Their Ivord.ships cannot find any principle or authority for 
holding that in point of law a manner of descent of an ordi- 
nary estate, depending solely on family usage, may not be 
discontinued so as to let in the ordinary law of succession. 
Such family usages are in their nature different from a terri- 
torial custom which is the lex loci l/mding all persons witliin 
llie local limits in wliich it prevails (749). KajAH Raj 

Kishen Singh v. Ramjoy Surma Mozoomdar. 

( 1872) 2 Suth. 744 = 19 W. E. 8 = 8 M. J. 151. 


Estate not absolutely owned by family — Family 

custom of succession to — Existence of — Possibility of. 

It is hard to see how a family custom of succession to an 
estate not absolutely owned by the family could ever have 
existed (66). i Sir Andreio Scoblej) RaMAKANTA DaS 7-. 

Chowdhuri Shamanand Das. 

(1908) 36 I. A. 49 = 36 C. 590 (598) --6 M. L. T. 84 = 

9 C. L. J. 499-13 C. W. N. 581 = 
11 Bom. L. R. 530 = 6 A. L. J. 364 = 
II.C. 754 = 19 M. L. J. 239. 

Pyoof of — Four instances of comparatively modern 

date — Insufficiency of. 

The parties to the litigation belonged to the tribe in Oudh 
known as Ahban Thakurs. The defendant alleged a family 
custom that on the extinction of the line of one of several 
brothers the descendants of all the brothers took equally 
without reference to their nearness to the common ancestor. 

The Sub Judge held the custom proved. His decision was 
reversed on appeal, the appellate Court holding that the 
alleged custom had not been made out. 

On examination of the evidence, it was found that in sup- 
port of the alleged custom four instances at most could be 
adduced, and those of a comparatively modern date, and 
that there was no other evidence. 

Held, that a family custom in derogation of the ordinary 
law coukl not be supported on so slender a foundation. 
{Lord Macnaghten.') ChandiKA BaKHSH v. MUNA 
KUAR. (1902) 29 I. A. 70 = 24 A. 273 = 

6 0. W. N. 426 = 4 Bom. L. B 376 = 8 Sar. 233. 


(1880) 71. A. 115(146-7) = 6 C. 776(781 2.) 

Tlie general rule of Hindu law is that an estate once 

ve.sted by succession or inheritance is not dive.sted by any act 
whicli, before succession or incapacity, would have formed a 
ground for e.xclusion of inheritance (153). {^Sir Barnes 
Peaeoeh.) MONIKAM KOMTA KERRY KOLITANV. 

(1880) 7 I. A. 115 5 C. 776 (788) = 6 C. L. R. 322 = 

4 Sar. 103 3 Suth. 765. 

If a sf>n once succeeds, the estate inherited by him is 

not divested for anything le.ss than degradation, though 
causes which would have excluded him if they had existed 
before succession arise after the estate has descended (146-7). 
{Sir Barnes Peacock.') MONIRAM KOLITA v. KeRRY 
KOLITANY. (1880) 7 I. A. 115 = 5 C. 776 (781-2) = 

6 C. L. E. 312=4 Sar. 103 = 3 Sutb. 765. 

Inheritance— Equality among heirs. 

Spirit of Hindu law — Entire equality — Attainment 

of. impossible — Partial attainment of it at least in spirit of 
Hindu law. 

Equality among the heirs is the spirit of the Hindu Law’ ; 
and if that entire equality cannot, as in the pre.«ent case in 
consequence of the dispositions of the will it cannot, be at- 
tained, the partial attainment of it is more in the spirit of the 
Hindoo law. than its total rejection (555-6). {Lord Justice 
Turner.) SREEMUITY SOORJEEMONEY DOSSEE v. 
DfNOBUNDOO MulliCK. (1857) 6 M. I. A. 526 = 

4 W. R. 114 = 1 Suth. 291 = 1 1. J. N. S. 37 = 

1 Bour, Rep. 228= 1 Sar. 583. 

See also HINDU LAW— PRINCIPAL— INCREMENT, 

Inheritance— Exclusion from. 

Blindness. 

CUSTOM OF. 

DEAF AND Dumb— Person born. 

DISQUALIFICATION SUBSEQUENT TO OPENING OF 
inheritance no I A GROUND OF. 

INSANITY. 

I EPROSy. 

murderer— Inheritance TO PROPERTY of mur 

DERED— Exclusion from. 
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Inheritance-Exclusion from ^{Contd . ) 

PLEA OF— Right to set up— estoppel. 

I'KEFEREN'I'IAL RIGHT TO INHERITANCE— SPIRITUAL 

EFFICACY — Test of — Applicability of. 

Rule of, must be clear and unmistakable son. 

Blindness. 

Exclusion on ground of— Condition, 

According to the Hindu Law, blindness, to cause exclu- 
sion from inheritance, must be congenital. Mere loss of 
right which has supervened after birth is not a ground of 
disqualitication. {Sir John Edge.) GunJKSHWAR KUN- 

WAR V. DURGA PERSHAD SINGH. 

(1917) 441. A. 229 (234) = 45 C. 17 = 7 L. W. 94 = 
16 A. li.. J. 1 = (1918) M. W. N. 16 = 20 Bom.. L. R, 38:^- 
22 M. L. T. 403 = 22 C. W. N. 74=26 C. L. J. 557 = 

42 I. C. 849 = 34 M. L. J. 1. 
Custom of. 

Daughter— Exclusion of. See HINDU Law— 

Daughter. 

Daughter's son— Exclusion of. See HINDU Law — 

Daughter’s son — Inheritance — Exclusion from. 

Grand mother — Exclusion of — Custom of — Evidence 

against — WajilruSarz. 

In a case in which the question was whether the plaintiff 
was, as a female, excluded from inheriting the real property 
of her grandson by the custom of the family and tribe of the 
parties, the defendants pleaded generally that no female 
whatever could succeed, and adduced oral evidence to that 
effect. A wajib-ul-arz, which was put in, was, however, in 
these terms : “If the deceased have two or more wives, 
lawfully married, then the property left by the deceased 
would be divided among the number of wives in this way ; 
that if there be one son from one wife, and two or more 
from the other, then the one son from the former would 
take one half, and the two or more from the latter would 
lake the other half, subdividing it equally among them- 
selves ; but a wife having no male issue shall receive no 
share ; she shall, however, receive maintenance fiom the 
.sons of the other wives who have inherited a share. In our 
family the custom is to give no share to daughters. If none 
of the wives lawfully married to a deceased co-sharer have 
any issue, in such a case of course the childless widow shall 
have possession of the share of the deceased. If a widow 
being childless desire to adopt a son, she can adopt one of 
the nearest male members of her deceased husband’s family. 
She shall not be competent to adopt her brother or brother’s 
son. Women not lawfully married, and their issue, pro- 
vided they bear good moral character, will be entitled to 
receive only food and clothing, but shall not receive a 
share.” 

Held that the wajib-ul-arz very much qualified the 
general statement of the witnesses that no female could 
succeed in the family ; for it distinctly stated that under 
some circumstances wives and widows succeeded, although 
it did not distinctly state that grandmothers did (8-9). 
{Sir Robert P. Collier.) BURJORE AND BHAWANI PER- 
SHAD V. MuSST. BHAGANA. (1883) 111. A. 7 = 

10 C. 557 (560 1’1=4 Sar.498 = 

R. & J’s 'No. 76 (Oudh). 

• Grandmother — Exclusion of — Custom of — Proof of. 

The suit was brought by the plaintiff- respondent against 
the defendants- appellants for the purpose of recovering a 
certain mouzah which was last owned by the plaintiffs’ 
grandson, one P \ and the only question for division was 
whether the plaintiff, as a female was excluded from inheri- 
tance by the custom of the family and tribe. The defendants 
in the suit were the male descendants collateral to the 
plaintiff’s husband. 


HINDU 'LA.’^—{Conid.) 

Inheritance— Exclusion frem- {Cotttd.) 

Custom oi'~~{Cofitd.) 

Held, affirming the Courts below, that the defendant had 
not sustained the burden of proof laid upon him, vi%., that 
the plaintiff, as a female, was excluded from the inheritance 
(8-9), {Sir Robert P. Collier.) BURJORE AND BHAWANI 
PERSHAD V. MUSST. BHAGANA. (1883) 11 1. A. 7 = 
10 C. 557 (561)= 4 Sar. 498 = R. & J’s No. 76 (Oudh). 

Sons younger — Exclusion of^ with allotment of 

maintenance — Nad Gcnvdki family — Custem among — 
Validity of. 

Tlje first question is as to the existence of a custom in the 
A^ad Gcru'dki family by which, on descent, where there was 
more than one son, it is alleged, that the younger brothers 
did not, according to the ordinary Hindu Law, share with 
the eldest son in a division of the property, but received 
maintenance, or an allotment of property in lieu of main- 
tenance, in place of sharing in the whole property. 

After considering the evidence, their lx)rdships find no 
sufficient evidence of a special custom of the kind to have 
prevailed in this family (35). 

Quaere as to the validity or otherwise of such a custom 
in that part of India (35-6). {Lord Cairns.) MaNTAPA 

Nadgowda V. Baswantrao Nadgowda. 

(1871) 14 M. I. A. 24 = 15 W.E. (P.C ) 33 = 

2Suth. 407-2 Sar. 648. 

Widow — Babuana and Sohag grants in Durbhanga 

raj — Custom of exclusion in case of —Applicability of, before 
and after partition. See HINDU LAW — IMPARTIBLE 

Estate— Durbhanga Raj — Babuana and Sohag 
grants IN— Succession to, etc. 

( 1914) 41 I. A. 276 (286, 289) = 42 C. 582 (603, 606). 

Deaf and dumb- Person born. 

Exclusion of. 

It was admitted that the plaintiff was born deaf and 
chnnl). and was consequently, by Hindu l.aw, incapable of 
inheriting (23), {Sir Richard Co/uh.) CHAUDHRI HlRA 

Singh Chauohri Gunga Sahai. 

(1883)11 I. A. 20 = 6 A. 322 (326) = 4 Sar. 491. 

Disqualification subsequent to opening of 
inheritance not a ground of. 

See Hindu Law— Inheritance— Disqualification 
subsequent to opening of. 

Insanity. 

Evidence as to — Religious duties — Admitted perfor- 
mance of, by alleged lunatic — Value of. 

The priests allowed J alleged to be in.sane to perform all 
his religious duties. He performed the oblations to his 
father, which, according to the religion of the Hindus, 
would have no beneficial effect, and ought not to have been 
performed by him if he had been in a state of insanity 
(l78), {Sir Barnes, Peacock ) DewaN RaN BIJAI 
Bahadur Singh v. Rae Jagatpal Singh, 

(1890) 17 I. A. 173=18 C.lll (118) = 6 Sar. 690 = 

R. & J’s No. 120. 

Evidence as to — Treatment of alleged lunatic by his 

envn family — Vahte of. 

A very important matter in considering the state of mind 
^f a perron alleged to be insane is the manner in which he 
was treated by his own family. In the present case, none 
of the family of J, who is alleged to have been insane at 
the time when the succession opened and to be therefore 
excluded from inheritance, prior to the application for a cer- 
tificate of insanity, long after the right to the succession 
had attached, ever treated him as insane. The priests al- 
lowed him to perform all the religious duties. He performed 
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Inheritance— Exclusion from- (CVw/r/. ) 

INSANITY— A/.) 

the oblations to his father, which, according to the reli- 
gion of the Hindus, would have no l)eneficial effect, and 
ought not to have l^een performed by him if lie had been 
in a state of insanity. One of the principal reasons why, 
according to the Hindu law, insanity excludes fn)m the 
right of inheritance is, that an insane person is incapable 
of performing religious duties, and because he is incapable 
of providing for the marriage of daughters, and other mat- 
ters of that sort. But in this case the gentleman performed 
them all. His family never objected ; the priests never ob 
jected. He is staled to have been present at the marriage 
of his daughter. " He himself was allowed to marry ; he 
was married three times to ladies whose fathej would in all 
probability have refused to allow their daughters to marry 
an. insane man, and by one of them he had a son who was 
not insane. All tliese circumstances, with rcfereiue to the 
mode in wh'ch J was treated by his family, appear to tlieir 
lx.)rdships to have considerable weiglu and coiv^iderable im- 
portance in deciding the question of his sanity (1/8). (.SVr 
Barnes Peacock.) DEW AN KaN HiJAI BaHADUR SINGH 
7'. Rae JAGATPAL SiNGH. (1896) 17 1. A. 173 

18 C. Ill (116 8)-5 Sar. 690 = E. & J’s No. 120. 

lividenee of — Holding out and treatment as heirs 

of persons entitled in default of allci^ed lunatic — lvalue of. 

The que.''tion was whether A, a Hindu was insane at the 
time of the death of her mother when the succe.'^sion to her 
father opened, and was accordingly excluded from inheri- 
tance on that ground, or whether she bei ame so only two 
months after the death of her jnother. 

Held, that the fact that immediately after the death of 
the mother, the .sons of A, and not A, were held out to be. 
and were dealt with as, the heirs of the last male owner, 
‘.onfirmed, as the res of the case, llie evitlence in 

favour of the conclusion that .S', was insane at the time of 
her mother’s death (S.'^O 1\ 

If S had not been tlien insane, it seems almost improba- 
ble that some person W(juld lujt have put forward her inter- 
est, or that third parties would have dealt with those as 
heirs, who really did not possess that character (5.31.) {Sir 
James W.Colvile.) BaBGO BODHNARAIN SiNGH ?■. 

Babgo Omrao Singh. (1870)13 M.I.A. 519 = 

16 W.R. (P.C.) 1 = 6 B.L.R. 509 = 2 Suth. 371 = 

2 Sar. 607. 

Evidence of — Medical evidence — Relatiojis and 

family domestics — Non production of — Inference Irom . 

Th*e question was whether S was, as alleged by the appel- 
lants, insane at the date of the death of her mother when 
the succes.sion to her father opened, or whether, as alleged 
by the plaintiff-respondent, the husband of the lunatic, she 
became in.sane only tw’o months after her mother died. 

With regard to the evidence adduced for the plaintiff- 
respondent, their Lordships made the following observa 
tions ; — 

“The case of the respondents is open to the observa- 
tion that if it is true, far better evidence of it might 
have beer, produced than has !)een produced by the 
respondents. For instance, if the woman l)ecame mad 
within two months of her mother’s death, one would 
suppose that that madness must have been caused by 
some di.sorder which would require and receive medical . 
treatment. We have, how'ever, no medical evidence what 
ever. We have nothing to show, that having been sane up 
to a certain period, she l)ecame suddenly ill. Again, we 
have none of the near relations of the family produced. 
The mere fact that the husband verifies in the ordinary way 
the truth of the allegation in the plaint, is no answer to the 
suggestion that, if he had a true case, he, the nearest rela- 


1 HINDU LAW— (6W//.) 

Inheritance— Exclusion from — {Contd.) 

Insanity— ( rw,/.; 

tion of this party, might have C(>me forward and shown 
how the madness came on and all the circum.stance.s relat- 
ing to it. He, again, has within his power all her family 
and female domestics ; but there i.s not a single witness 
I produced on that side, except the witne.-ses of the charac- 
ter so common in the Indian Courts, viz., male menial .ser- 
vants, dependants, and ryots living in the neighl>ourhr>od, 
who are all obviously persons less likely to have the cir- 
cumstances deposed to within theii knowledge, and to be 
far less trustworthy, than the membeis of the family who 
might havel)een produced “ (527-8). {sir James IV. Col- 

vile.) Baboo Bodhnarain Singh v. Baboo Omrao 
Singh. (1870) 13 M. I. A. 519 = 15 W. R. (F.C.) 1 = 

6 B. L. R. 509 2 Suth 371 = 2 Sar. 607, 

E7'/denee (>/ — Rumour tind ^enetal belief m />is- 

trut as to insanity a! person m t/uestion — IVitne^s's state- 
ment of his iuon kneaoledi^e to fact of ~ Admissibility and 
7'alue of — IVituess lonversant with district. 

On an issue as to whether one S, who was insane, first 
became so before or after the death of her mother, a wit- 
ness spoke of his own knowledge to the fact, that at a par- 
ticular period the insanity of S was rumoured and general- 
ly believed in the Di.strict with which he was conver>aiit. 
(.)bjcction was taken to the adnii.ssibility of that evidence r.n 
tile ground that it was hearsay. 

Held, that the evidence could not properly be descril)ed 
as mere hearsav (529b 

Quaere, whether that testimony, if objected to. would have 
been receivable on the trial of >uch an i.ssue in an English 
(’ourt of Justice (529 ) 

As regards the effect to be legitimately given to that tes- 
timony, their Lordships ob>erved as follows : If we had 

to deal herewith the hromi (]uestion of sanity or insanity 

whether A were now <ane or insane, — the witne^sV tr\ i 
dence would be of little or no value. Bui when it is an ad 
mitted fact that the woman is insane, and the question i.s, 
whether she first became so before or after the death of 
her mother, the testimony of a trustworthy witness, that 
long before that period she was, to his knowledge, reputed 
insane, is an important corroboration of the direct testi- 
mony given in the cause to the fact of her insanity at that 
time (530). i Sir James IV. Cohnle.) BaBOO BODHNA- 
RAIN Singh t'. Baboo Omrao Singh. 

(1870) 13 M.I. A. 519= 15 W.R. (P.c.) 1 = 

6 B. L. R. 509 2 Suth. 371 = 2 Sar. 607. 

E'vidence of, siven in suit raising question as to 

Rejection of, on ground of non-production of such evidence 
in inquiry under Lunacy District Courts Act XXXV of 
1 858 — Propriety. 

The appeal arose out of an action in ejectment. The 
title upon which the plaintiff-respondent sued was based 
upon the fact that his wife, as the daughter of M, the last 
surviving widow of one T, liecame on the death of her 
mother entitled to the property as the next heir of her 
father, T ; and the principal issue raised in the cause was, 
whether that lady had not lost her right to inherit, by rea- 
son of her lunacy. The sole question was whether the lady 
was or was not insane at tlie time of her mother’s death or 
whether, as alleged by the plaintiff, she became insane 
within two months after that event. 

Within two months after the death of .1/, the plaintiff 
applied to the Zillah Judge, under Act XXXV of 1858 to 
be appointed Committee of his wife, alleging her lunacy 
The Judge delegated the inquiry to a Munsiff. The defen- 
dants-appellants, who claimed title to the .suit property 
under an ikrarnamah executed by the lunatic’s sons and M 
appeared as objectors on that proceeding. They appeared 
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INSANITY— 

before the Munsif, but did not attend throughout the in- 
quiry, and failed to produce witnesses to prove that the lady 
had been a lunatic from the time at which they alleged she 
became so, or at any time before the death of >/. 'J'he 
Munsiff took evidence on the part of the plaintiff-respond- 
ent, and came to the conclusion, that the lady was of un- 
sound mind. In his report the Munsif stated that the evi- 
dence adduced l^eforehim established that the lady became 
a lunatic only after the death of her mother. That report 
having been made to the Judge, the appellants again objec- 
ted before the Judge, but he held that he had no jurisdic- 
tion to decide the question between the parties ; that the 
simple issue was whether the lady was a person possessed 
of any property ; and if so, whether she was sane or insane 
and required the protection of a Committee ; and according- 
ly he appointed the Husband Committee, 

In the suit out of which the appeal before their Lord- 
ships arose, the High Court thought the evidence before 
them being conflicting, the scale was turned in the plain- 
tiff’s favour by theMunsif’s report, and decreed the suit. 

Held^ that if the High Court meant to say that the con- 
duct of the appellants, as evidenced by the proceeding under 
Act XXXV of 1858, had been such as to lead to an infer- 
ence that the case they afterwards made was untrue, they 
gave an effect to their conduct which it did not fairly bear 

(^526). 

All that appears is, that the appellants went unnecessari- 
ly before a Tribunal which could not have decided the 
question between them and the opposite party, and that be- 
ing there they failed to produce their evidence. Their 
Lordships are of opinion that it is neither a necessary nor 
a legitimate inference from that fact that the evidence 
which the appellants have produced in this suit ought not 
to be believed (526-7). (^/> James W. Coivilt\) ItAHOO 

Bodhnarain Singh v. Baboo Omrao Sin(;h. 

(1870) 13 MX A. 619 15W. B. (P, C.j 1 

6 B. L. R. 509 = 2 Suth, 371 - 2 Sar. 607. 

Exclusion on ground of. 

Lunacy, by Hindu I.aw, is a bar to succession. {Sir 
Jame W. Colvilef) KOOER GooLah Singh v. RaO 
Kurun Singh. (1871) 14 M. I. A. 176(193-4) = 

10 B.L.R. 1 = 2 Suth. 474 = 2 Sar. 722. 

Exclusion on ground of — Admission in plaint of 
— What amounts to. 

The action out of which the appeals arose was brought 
by /, who was the eldest son, and B who was the third son 
of P , against the appellant, for the recovery of an estate in 
Oudh of which he had held possession. They were the 
nearest relatives entitled to succeed, but for/^, who was the 
second son oi P . Z>, though alive, was not made a party 

to the suit, and he never claimed the estate. The estate 
being descendible as an impartible estate, / and B could 
not take jointly, and y alone was the proper heir if he was 
not excluded from inheritance in consequence of insanity. 

In the plaint J was described as insane, and he sued 
through his wife as his guardian. But the plaint, never- 
theless, claimed that the estate had descended to hini, and 
it went on to state that “the plaintiffs” (that is y and B 

who joined in the plaint) “are sapindas, andunder 

the ordinary rules of the Hindu law the plaintiffs are the 
nearest male heirs and collaterals”. 

Held that, although J might be incompetent to com 
mence the suit, or to proceed therein except by a guardian, 
the plaint was no evidence, nor did it lead to any inference 
^at he was not the heir-at-law, and that he was excluded 
from inheritance on the ground of in.sanity ( 175 ). 


HINDU LAW— (C^^«/y.) 
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Insanity— ( c^vz/y.) 
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— {Contdf) 


y could not have l>een an heir, as was claimed in the 
plaint; if he was excluded from inheritance. The plaint 
shews that J was considered competent to inherit, and that 
he was not excluded by reason of insanity at the time when 
the succession opened, although he might have bwn insane 
at the time of the filing of the plaint (176). Sir Barties 
Peacock). Dewan Ran Bijai Bahadur Singh v. Rae 
JAGATPAL Singh. (1890) 17 LA. 173 = 

18 C. Ill (115) = 6 Sar. 690^R. & J.’s No. 120. 


Exclusion on ground of — Reason for. 

One of the principal reasons why, according to the 
Hindu law, insanity excludes from the right of inheritance 
is, that an insane person is incapable of performing reli- 
gious duties, and because he is incapable of providing for 
the marriage of daughters, and other matters of that Sort 
(178). {Sir Barnes Peacock.) DEWAN RaN BiJAI 

Hhadur Singh ?/. Rae Jagatpal Singh. 

(1890) 17 I A. 173 = 18 C. Ill (118) = 
5 Sar. 690 = R. & J’s No. 120. 


0,ius of proof of — Person not always a lunatic, but 

admittedly become so 7oiihin 2 months of opening of succes- 
sion — Effect. 

In a suit brought in right of a lunatic by her husband, the 
Committee, for the lecovery of the properties of her father 
to which she was alleged to have become entitled on the 
death of her mother, semble it might be sufficient for the 
plaintiff in proving his title, to prove that the lady, who 
had admittedly not always been a lunatic, was the ne.irest 
heiress to the last male owner, and that the onus might be 
on the defendants in possession to prove that the lunatic 
had been a lunatic for some time before the death of her 
mother; but it was a burden which became of a much 
lighter character when the lunacy was admitted to have 
supervened within two months of the critical time, the 
death of the mother (527;. {Sir James //'. Colvile). 

Baboo Bodhnarain Singh v. Baboo Umrao Singh 

(1870) 13 MI A. 619=15 W.R. (P C)1 = 

6 B.L R. 509 = 2 Suth. 371 = 2 Sar. 607. 

Proof of — Quantum. 

In a case in which the question was whether J was ex- 
cluded from inheritance on the ground of insanity, the 
Judicial Commissioner held, reversing the Court below% that 
he was insane at the time when the succession opened, and 
that he was, therefore, excluded from the right of inheri- 
tance. 

Field, on the evidence, that there were no sufficient 
grounds for the Judicial Commissioner reversing the finding 
of the first Court (179). {Sir Barnes Peacock). DEWAN 

Ran Bijai Bahadur Singh v. Rae Jagatpal Singh. 

(1890) 17I.A 173 = 18 0.111(118) = 

6 Sar. 590 = B & J’s No. 120. 


Son — Insanity of ^Evidence of — Recital in his 

father's will to that efiect not. 

In a ca.se in which the question was whether a person was 
excluded from inheritance on the ground of insanity, the 
Judicial Commissioner, who held that he was, attached very 
great importance to the will of his father, in which the 
father stated that be was insane. 

Held that the mere statement by the father in his will 
that his son was insane was no evidence upon which the 
Court could properly act in determining the question as to 
the son’s exclusion from the right of inheritance upon the 
ground of insanity (179). {Sir Barnes Peacock). DEWAN 

Ran Bijai Bahadur Singh v. Rae Jagatpa l Singh. 

(1890) 17I.A. 173 = 18 C. Ill (118)= 

5 Sar. 590 = B & J.a* No. 120» 
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Inberitance — Bxdusion from— {CofifU.) 

I N S AN I TV — ( Coned . ) 

T'f.r/ of~Incap,uiey to anriOcr (jiicslii'ns — inropn- 

city to distinguish between right and "wrong. 

From the mere fact thnt a person alleged lo Ik iii>ane is 
incapable of answering the questions put to him it does not 
follow that he is not capable of distinguishing between right 
and wrong {l77b {Hi r Barnes I^eaeoek.') t)KW AN l\ \N 

BTj A! Bahahuk Singh. Kak Iagatpai. Sin(;h. 

(1890) 17 I.A. 173-18C. 111(117) 

5 Sar. 590-R. & J's No 120. 

l.EPROSY. 

Exclusion on ground of — Adoption-^C apat ity to 

take in — Disqualification (;.f to — Condition. 

The question was whether .V, a Hindu, was so afflicted 
with leprosy as to deprive him of the position of iieing joint 
owner of certain family property, and secondly to deprive 
him of the ability to make a valid adoption of a son. 

The Courts below concurrently found that .\' was m.t so 
crippled or disabled by bodily infirmity or deformity as to 
cease to I^e a useful menil>er of society capable of holciing 
and enjoying property. Their findings showetl that al- 
though he was afflicted with a certain type of leprosy it was 
a type not very apparent except to minute inspection, anri 
certainly a type which did not unfit him for ix-rforming both 
social and religious duties in company with others. 

Held, affirming the Courts below , that the !epios\ of ,\ 
was not a disqualification. 

Deformity and unfitness for social intercouise atising 
from the virulent and disgusting nature of the disease would 
aj)pear to be what has been accepted in both the texts and 
the decisions as the most satisfactory test. if.ord Shaw.') 

Kamabxi r*. IlAKNAHAl. (1924)51 I.A. 177 

48 B. 363-A.I.E. 1924 P.C. 125- 

22A L.J 384-(1924) M W.N. 357 = 34 M.L.T. 81 = 
20 L.W. 8 = 10 O. & A L E. 829 = 29 C.W.N. 129 = 

80 I.C. 193 = 46 M.L.J. 537. 

Virulent form of — Evidence. .Stv HiNlU) I.A'N 

Religious ENDOwvtENT — Muri— M ohunt ok — 
Adoption ok chela by— Leprosy Disqualikving — 
Evidence. (1895) 22 I.A. 94 (105 6) = 

220.843 (858). 


MUKDKREK— inheritance TO PROPERTY OK 
MURDERED — EXCLUSION I- ROM. 

Legal and beneficial estate— Xo distinction between. 

The theory of legal and equitable estates is no part of 
Hindu Law. 

Held, therefore, that as regards the <lis<|ualification Of a 
murderer to inhe it the property of the murdered person, no 
distinction could be drawn between the beneficial and legal 
estate, (lord Phillimore.) KENCHAVA jc GIKIMALLAPPA 

Channappa. (1924) 51 1. A. 368 (373 4) ^ 

48 B. 569 = 26 Bom. L. E. 779 = 20 L, W. 417 = 
A I.E. 1924 P.C. 209- 3 Pat. L. E. 9 = 
22 A. L.J. 962 = 40 C. L. J. 447 = 29 0. W. N. 271 = 
35 M. L. T. 241 = (1924) M. W. N. 719 = 82 I. C. 966 = 

47 M. L. J. 401. 


Personal or extends to his heirs also. 

Where it was found that H. who would, under the Hindu 
Law, have been entitled to succeed to the estate of P after 
the death of his (/”s) mother, who succeeded to his pro- 
perty for the ordinary Hindu w’oman’s estate, had murdered 
held that the principles of equity, justice, and good 
conscience excluded the murderer //, and that he could not 
himself succeed to the property of P ; that he should be 
treated as non-existent and not as one who formed the stock 


HINDU LAW“(6W(/.) 

Inheritance — Exclusion from — (Contd.) 

Leprosy— (O/A/.) 

for a fresh line of descent ; and that consequently title could 
not be claimed through him. 

Cnaere whether the rule under the Hindu Law would not 
be the same. (Lord Phillimore.') KeNCHAVA r OlRI- 
M.M.LAPP A Ch ANNAPJ’A. (1924) 5l I. A. 368 (378-4) = 
48 B. 569- 26 Bom. L. R. 779 = 20 L. W. 417- 
A.I.R. 1924 P. C. 209 - (1924) M. W. N 719 = 
22 A. L. J. 962-40 C. L. J. 447 = 35 M. L. T. 241 = 
29 C. W. N. 271 3 Pat. L- R. 9 = 82 I. C. 966 = 

47 M. L. J. 401. 

PLEA OK— klGHTIO SEl U P— ES'J OPPEL. 

Conduct of other members of family giving rise to — 

Recognition of right of inheritance till incapacity becomes 
apparent — Effect. 

It would not be reasonable, or conducive to the peace 
and welfare of families, to construe aicts done out of 
kindness and affection to the disadvantage of the doer of 
then), by inferring a gift when it is plain that no gift could 
have bteii intended. 

Where two surviving brothers constituted a joint Mithak- 
shara family and the elder l)rother treated the younger, 
who liad Ixen born vleaf and dumb, as a member of the 
family, and as being entitled to equal rights in the family 
properties, until it became absolutely clear that his malady 
was incuiable. held that there was no ground for supposing 
that the ekier brother intended to divest himself of his own 
property or to waive any rights accruing to him by reason of 
the younger luolher’s incapacity, and that there w’as no 
piinciple of law founded on the doctrine of estoppel, or 
laches. »• the law of limitation or otherwise, which com- 
pelled the (‘ourt to h<)U\ that the elder brother’s acts and 
conduct had an effect ami oj^ration which he could not have 
intended or contemplated (20-1). (Lord '^Xacnaghten.) 
LALA MliDDUN GoPAL J.AL e . MUSSUMA'P Khikhinda 
Kokr. (1890)18 I. A. 9 = 18 C. 341. 

PREKEREN'riAL RIGHT TO INHERITANCE — SPIRITUAL 

Ekkicacv— Tf:st of— Applicability ok. 

Distinction — Mithakshara law. See HINDU Law — 

INHERITANCE— Right ok — Preference. 

(1870) 13 M. I. A, 373 (392-3). 

RULE OK MUST BE CLEAR AND UNMISTAKABLE. 

A rule of Hindu law, which is relied upon as pre- 
venting the natural course of inheritance, ought to be clear 
and unmistakable. (Sir John Edge.^ GuNJESHWAR 
KUNWARt' DURGA PRASHAD SINGH. 

(1917) 441. A. 229 (234)=45C. 17 = 7 L. W. 94 = 
16 A. L. J. 1 = (1918)M. W. N. 16 = 20 Bom. L. E. 38 = 
22 M. L. T. 403 = 22 0. W. N. 74 = 26 0. L. J. 657 = 

42 I. 0.849 = 34 M. L. J. 1. 

Son — Exclusion — Grounds — Dayabhaga law. 

The proprietary right of a son by inheritance from his 
father is expiessly ordained, because the wealth devolving 
upon sons benefits the deceased, and the right of succession 
of other heir> to the property is also founded on competence 
for offering oblations at obsequies. But a son, even if by 
the mere fact of his birth he delivers his father from the 
hell called put. is, according to the Dayabhaga, excluded 
for certain causes from inheritance in the same manner as 
other heirs ; but if he once succeeds, the estate is not 
divested for anything less than degradation, though causes 
which w ould have excluded him if they had existed before 
succession arise after the estate has descended (146-7). 
(Sir Barnes Peacock.) MONIRAM KOLITA v. KERRY 
KOLITANV. (1880) 7 I A. 115 = 5 C. 776(781-2) = 

6 C. L. R. 322 = 4 SJir. 103 = 3 Suth. 766. 
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HINDU LAW— 

Inheritance— remales. 

Exclusion of — Custom of. See HINDU Law 


INHERITANCK— Exclusion from— Custom of. 

Inherited property of — Succession to. See UNDER 

Hindu Law— Stridhan. 

of — Bengal and Madrafi Schools — Benares 

School — Bombay School. 

According to the received doctrine of the Dengal and 
Madras Schools, women are held t<) be incompetent to 
inherit, unless named and specified as heirs by special texts. 
This exclusion seems to be founded on a'short text of 
Baudhayana which declares that “women are devoid of the 
senses, and incompetent to inherit.” The same doctrine 
prevails in Benares. The principle of the general incapacity 
of women for inheritance, founded on the text just referred 
to, has nm. however, been adopted in Western India (231). 
(^/> Monlagne E. Smithf) LULLOORHOV BaFOOROY r-. 
C.ASSIBAI. (1880) 71. A. 212 = 5 B 110(118) = 

7 C. L. R. 445 = 4 Sar. 164 = 3 Suth. 795 
Right of, to succeed as Gotraja Sapindas. See 

Hindu Law— Inheritance— Sapindas— Females. 

Inheritance— Freehold and personalty— 

Succession to. 

English law distinction as to— Unknown to Hindu 

law. Sec Hindu l \w— inheritance— Religion- 

Connection RKTWEEN. (1872) Sup. I A. 47(64). 
Inheritance— Full blood and half-blood. 

Preference of former to latter in Mithakshara— Con- 
fined to sapindas of the same degrees of descent from the 
common ancestor. {Mr. Ameer All.) Ganga Sahai v 
KeSARI. (1915)42 1. a. 177(184) = 

37 A. 545 (556 7) = 17 Bom. L. E 998 = 
13 A. L. J. 999 = 19 O. W. N. 1175 = 2 L W. 837 = 

(1915)M. W.N. 713 = 18 M.L T. 203 = 
22CX..J. 508 = 301. C. 265 29 M. L. J. 329. 

Inheritance— Gentiles in the Mithakshara. 

■Class of. tn the Mithakshara — Constitution of 


Conditions necessary for. 

Family union or connection derived from a common head, 
the founder of the family, may reasonably be regarded, 
amongst a patriarchal people, as the source of the entire class 
from which a succession of heirs may be derived. Again, as 
males are preferred to females in sncce.ssion, from religious 
reasons, this same class may l)e reasonably .subject to the 
condition that the descent be generally derived from males, 
who, for the same reason, may obtain a constant preference. 
The text of the whole of the 5th and 6th sections of the 2nd 
Chapter of the Mithakshaia Is in the strictest conformity to 
these principles. The Gentiles, or Got raja {iro'tyx the Gotra). 
are descril>ed as descending from one common stock, a 
male, and derived generally through males, as forming a 
family, though embracing, possibly, many families, and such 
original bond of union is regarded as neces.sary to the cons 
titution of the Gotra, These conditions are all that are 
stated as necessary to the constitution of the class of 
Gentiles (391). {Sir Robert Phillimore.') Bhvah Ram 
Singh z/. Bhyah Ugur Singh. 

(1870) 13 M. I. A. 373 (391) = 14 W. R. (P. C.) 1- 
5 B. L. R. (P. C.) 293=2 Suth. 330 2 Sar. 666. 

Classes of — Sapindas and Samanodakas Preference 

amongy 

As regulating preference of succession amongst them, the 
law of succession amongst Gentiles classifies them further, 
as sapindas and Samanodakas ; the first it treats as prior to 

but excludes neither, within certain wide limits 
(391). {Sir Robert Phillimore.') BHYah KaM Singh v 


HINDU LAW-CC.v/^rt'.) 

Inheritance— Gentiles in the Mithakshara— 

Bhvah Ugur Singh, (1870) 13 M. I A. 373= 

14 W. R.(P. C.)1=6B. L. R.(P C)293= 

2 Suth. 330 = 2 Sar. 666. 
- Seventh person — Method of arriving at — Mithak- 
shara law. See HINDU Law — INHERITANCE— PERSONS 
ENTITLED TO RIGHT OE — GrE.AT-GREAT-GKEAT GRAND- 
SON OF Common ancestor. 

(1870) 13 M. I. A. 373(393 4). 
Inheritance — Ghatwally tenures. 

~E. rules of Hindu law of inheritance — Inappli- 

cability of. See GhaTWALLY TENURE — RIGHT BY BiRTH 

IN. (1887)151 A. 18(26-7) = 15C. 471(480) 

^—Mithakshara law of inheritance — Inapplicability of. 
See GHATWALLY TENURE — RIGHT BY BIRTH IN. 

(1887) 16 I A. 18 (26-7)= 15 C. 471 (480). 
Inheritance — Grand-mother (paternal). 

Exclu.sion of— Custom of. See HINDU LAW— IN- 
HERITANCE -Exclusion from — Custom of — Grand- 
mother. 


■Place assigned by Vijnaneswara to — Logic of. 


In \ agnavalkya’s rule relating to the succession to the 
estate of a person who dies without leaving any male issue, 
and referred to by Vijnaneswara as “the compact series of 
heirs,” the paternal grand-mother is not included as an heir. 
Vijnaneswara finds a place for her among the gotraja, on 
the authority of an enunciation of Manu, which he quotes 
in Ch, ii, S. 1, V. 7, and which runs thus; “Of a son 
dying childless the mother 5hall take the estate ; and the 

mother also being dead, the father’s mother shall take the 
heritage.” 

According to Manu. then, if his words are to be literally 
construed, the paternal grandmother would take immedia- 
tely after the mother. This difficulty Vijnaneswara himself 
recognises; in order to reconcile the conflict between Vag- 
navalkya, who omits the grandmotler altogether from his 
compact series of heirs”, and ^Ux\m. who would place her 
directly after the mother, he places her .^omewhat arbitrarily 
aftet the brother s sons”. Phe question, however, whether 
he intemled his declaration to be imperative can 1)6 solved 
only by a less free translation than Mr. Colebrooke’s (219). 
{Mr. Ameer Ali.) BUDDHA SiNGH LaLTU SiNGH 

oon ,17 A. 208 = 37 A. 604(616-6) = 

20C.W N 1 = 22 C.L J. 481 = 13 A. L. J. 1007 = 
17 Bom. L. R. 1022 = (1916)M. W. N- 772 = 

2 L W. 897 = 18 M L. T 409 = 30 I. C 629 = 

29 M L J. 434. 

Inheritance— Heirs. 

Class of— Leading member of— Mention only of, 

when whole class intended to be included— Mithakshara 
practice as to. 

: In the Mithakshara itself it is by no means unusual to 

find that the leading meml)er of a class is alone mentioned 
when It IS intended to comprehend the whole class (272). 
{Sir James IV. Colviled) ChOWDHRY ChINTAMAN 

Singh v. Musst. nowlukho Konwari 

(1875) 2 I. A 263 = 1 C. 153 (162) = 24 W R 265 = 

3 Sar. 537 = 3 Suth. 204. 
See also HINDU Law — Inheritance — Bandhus 

—Enumeration of, in Mithakshara. 

-Equality among— Spirit of Hindu law. See HINDU 

Law — Inheritance— Equality among heirs. 

Persons entitled to succeed as — Preference as bet- 
ween. Se€{\) Hindu Law — Inheritance — pers^ins 

entitled to succeed by right of and (2) 

Preference as between. 
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HINDU LAW— 

Inheritance— Heirship— Unity of. 

- Not necessary^ according to Hindu law — Illustirations 
to principle. {Lord Justice Turner^ KaTAMA NaTCHIAR 

V. Rajah ok Shivagunga. 

(1863) 9 M. I A 539(609) = 2W. E. (P. C.)3I = 

1 Suth. 520 = 2 Sar. 25. 

Inheritance — Illegitimate son. 


I HINDU LAW— 

Inheritance— Last full owner. 

I Succcssitfu tc^Rule as to. 

' The rule of Hindu law is, that in the case of inheritance, 
the person to succeed must be the heir of the last full ow’ner 
(311). {Lord A'iugsdorvu.) MUSSUMAT BHOOBUN MOYEE 
OEBIA r. Ram KISHOKE ACHAKJ CHOWI'HKY. 

('1865) 10 M. I. A. 279= 3 W.E. (P. C.) 16 = 

1 Suth. 574= 2 Sar. 111. 


Inheritance by — Inheritance to. Str HINDU Law 

— ILLEGITIM.ATE SON. 

Inheritance— Increment— Principal. 

■ Inseparability of. See HINDU LAW — PRINCIH.AL — 
INCREM ENT. 

Inheritance— Joint family — Member of. 

Death without male issue of— Devolution of share of 

— Mithila law. See HINDU Law— J OINT FAMILY- 
Member OF--IOINT Family Property- shark in— 
DeYOLUTION OK. (1872) 14 M.I.A 412(415 6). 

JoitU family property and separate property of — 

Devolution of^Courses of —Distinetion. 

.According to the Hindu law, then need not be unity of 
heirship (609). 

The proposition that theie cannot be property belonging 
to a meml)er of a united Hindu family, which descends in 
a course different fiom that of the de.scent of a share of the 
proi>erty held in union is new. unsupported by authority, and 
at variance with principle. '1 hat two courses of descent 
may obtain on a part division of joint property is apparent 
from a pa.ssage in W. H. Macnaghten’s “ Hindu Law”, 
title “Partition,” Vul. I, p. 53 (608 9). 

.Again, it is not pretended that on the death of tlje 
acquirer of separate property, the separately acquired pro 
perty falls into the common stock, and passes like ancestral 
property. On the contrary, it is admitted that if the acquirer 
leaves male is.sue, it will desceiul as separate property to 
that issue down to the third generation. Although, there- 
fore, where there is male issue, the family propeity and tlie 
separate properly could not descend to different persons, 
they would descend in a different way, and with tiifferent 
consequences ; the sons taking iheii fatlier’s sliare in the 
ancestral property subjeeT to all the rights of ihe co parceners 
in that properly, and his .self acquired property free from 
those right". The course of succe.ssion would not be tlje 
same for the family and the separate estate ; and it is 
clear, therefore, that, according to the Hindu law, there 
need not be unity of heirship (609). {Lord Justice 'J'nrner.) 

Katama Natchiar z'. The Rajah ok ^hivagunga. 

(1863)9 M. I. A. 539-2 W R (P C.) 31- 

1 Suth. 520- 2 Sar. 25. 

According to the rule laid down by Sir William 

Macnaghten ; “ If at a general partition any part of the 
property is left joint, the widow of a deceased brother will 
not participate, notwithstanding the separation, but such 
undivided re.sidue will go exclusively to the brother.” That 
authority was one of those upon which this Hoard in the 
Shivagunga case decided the conver.se of the j^roposition, 
t'ic., that though a family might be undivided, the separate 
proixfrty of any member would nevertheless go according to 
the law of succession to separate estate. It in fact goes to 
support the proposition that, w hether the general status of 
the family be joint or divided, property which is joint will 
follow one, and property which is separate will follow ano- 
ther, course of succession (271). {Sir James Co/vi/e.) 
Chowdhry Chintamun Singh 7'. Mu.ssamut Now- 

LUKHO KONWAkl. (1875)21 A. 263= 1 C. 153 (161) = 

24 W. E. 266 = 3 Sar. 637 = 3 Suth 204. . 


Inheritance — Law applicable. 

- - -{See also HINDU L A W— I N H ER IT A N CE — K U LE 

OF.) 

/ 

Classes different — Diffirent laws applicable to — Law 

applicable in case of— Law of class to which deceased 
belonged . 

Wiien there are different laws as to property applying to 
different cla.-ses, parties may be considered to have adopted 
the law as to property, whether in respect of succession 
ab intestato o\ in other respects, of the class to which they 
! belong (242). {Iwrd Kin^sdown.) ABRAHA.M v. ABR.A- 
H \M. (1863) 9 M. I. A. 195 = IW. R. (P.C.) 1 = 

1 Suth 501 = 2 Sar. 10. 

Dayabha^a — .VHthakshara — District in ivhich Daya- 

bhaga prex'ailed — Estate situated very early in — Transfer 
of. to one ivhere Mithakshara prevailed — Applicability of 
Dayabhaga in case of. 

Where an estate, w”^iich was situate in a district where 
the Dayabhaga law prevailed, was, as early as 1795, trans- 
ferred to one, where the Mithakshara law prevailed, held. 
upon a dispute as to the right to succeed to the estate, that 
the applicability of the Dayabhaga law to the case would 
depend up(ai either of two circumstances : — (1) The whole 
of ihe transferred district might be continued to be governed 
by its old law, in which case the law would be an exception- 
al local law, and that fact would be notorious to those who 
adininislertd justice in that pail of the country ; or (2) the 
particular family, tliough domiciled at the dale of suit in a 
Zillah governed by the Mithakshara law, might have conti- 
nued to retain the law of the Bengal School as an excep- 
tional family law. Thai fact would, however, require to be 
shown l)y evidence (925). MU.SSAMAT SHEO SoONDOO- 
KKE 7'. BIRTH EE SlNGH. (1873) 2 Sutb. 922 = 

21 W. R. 89. 

E>ayabha gi! huo — Mithakshara law — Evidence. 

In a suit brought by A', the plaintiff in the suit, for the 
recovery of a Zemindary of which the last male owner was 
one Raja Ajeet Singh, Uie question was wliether the descent 
in the family was to be regulated by the Dayabhaga or the 
Mithakshara law. 

A' himself claimed under a deed of gift execuied by S. 
the widow of Raja Ajeet Singh, and it appeared that in a 
long litigation in which S was engaged with M. the defend- 
ant in the suit out of which the appeal before their Lordships 
arose, it was. without any objection on the part of S. allow'- 
ed by her vakils, and assumed and held by the Court that 
the descent of the suit Zemindary was regulated by the 
Sastras in use in Bengal, that the whole proceeding was con- 
ducted on that footing, and that the decision in favour of 
.S* was founded expressly on that ground. If further appear- 
ed that, after the death of A, A' himself alleged that the 
suit between .1/ and S had been decided in her favour agreea- 
bly to the Sastras and the customs of the family ; and in the 
suit out of which the appeal arose itself it was show’n that 
decisions affecting lands in the locality in which the suit 
Zemindary was situated were founded on the Sastras in use 
in Bengal. 

Held, affirming the (.'ourt below , that the evidence w’as 
quite sufficient to support the conclusion that the Dayabhaga 
and not the Mithakshara, Sastras, ought to be applied to the 
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HINDU -LA^—iContd.) 

Inheritance— Law applicable— (cw<y.) 

decision of the cause (320-1). {Lord Langdak.') Kany 
SRIMATY DIBEAH 7'. Rany Koond Luta. 

(1847) 4 M. I. A. 292 = 7 W. B. (P. C.) 44 = 

1 Suth. 182 = 1 Sar. 351- 

Dayahhaga or Mithakshara — Evidence — Sraddh of 

deceased —Performance of, by nndivided cousin and not by 
widao) — Effect. 

The question was whether succession to the estate of a 
deceased Hindu was governed by the Dayabhaga law or the 
Mithakshara law. The contest was between the widow of 
the deceased and the representatives of his first cousin. The 
deceased and his cousin were members of a joint Hindu 
family. The widow contended that the Dayabhaga law, the 
law of the place w’here the property was situate and the 
parties had been long resident, was applicable to the case. 
The representatives of the cousin contended that the Mithak- 
shara law, the law governing the family before it came to 
and settled in Bengal, was applicable. 

Held that, on such a question, the fact that the cousin 
performed the Sraddh of the deceased, unexplained, bore 
strongly on the queston of the right to the succession being 
under the Mithakshara (97). {Sir James IV. Co.'^ite.) 
SOORENORANATH KOV 7'. MUSSUMAT IIEEKAMONEE 
BURMONEAH. (1868) 12 M.I.A. 81 = 

10 W.B. (P.C.) 35= 1 B.L R. ( P.C.) 26 = 2 Suth 147 = 

2 Sar. 372 

Deceased — Law applicable to. 

Heirship may be governed by the Hindu law. or by any 
other law to which the ancestor may be subject (237). 
{Lord Kingsdoavn.) ABRAHAM v. ABRAHAM. 

(1863) 9 M.I.A. 195=1 W.B, (P.C.) 1 = 1 Suth. 501 = 

2 Sar. 10. 

Deceased — Law of intestate successioft applicable to — 

Application of — Duty of Court — Examination of his con- 
duct so as to prevetit such law getting full and proper appli- 
cation — Permissibility. 

A particular subject can settle that in India, as in other 
parts of the P2mpire, by exercising — whatever be his religion 
— his power of testacy, and definitely declaring how he 
desires his affairs to l)e regulated so far as his own indivi- 
dual property is concerned. AVhere the deseased person has 
not done so, it is not for a court to enter upon an examina- 
tion of his conduct so as to prevent the law of intestate suc- 
cession applicable to his case getting its full and proper 
application. (Lo/d Sharo.) KA\rA\VA'i'i zc DlGHljAl 
SINGH. (1921) 48I.A. 381 (385-6) -43 A. 525(534)- 

15 L.W. 1 = 4 U.P.L B. (P.C.)27 = 
A.I.R. 1922 P.C. 14 = 26 C. W.N. 490 = 
24 Bom. L.R. 626 = (1922) M.W N. 336 = 
30 M.L.T. 47 = 64I.C. 559 = 42M.L J. 87. 

Deceased — Personal law of. 

According to the law administered by the Provincial 
Courts of British India, on the death of any owner, being 
absolute owmer, any question touching the inheritance from 
him of his property is determinable in a manner personal 
to the last owner. This system is made the rule for 
Hindus and Mahomedans by positive regulation ; in other 
cases it rests upon the course of judicial decisions (525). 
{Lord Justice Knight Bruce?) COLLECTOR OF MaSULI- 
PATAMr/. CAVALY VENKATA NARRIANAPAH. 

(1860) 8 M. I. A. 500 = 2 W. E. 59 = 1 Suth. 417 = 

1 Sar. 752. 

Decision of, depending upon ceremonies observed in 

family — Competency of Europea7i court for. 

It is admitted that it is utterly impossible for any 
European court to weight very nicely the effect of evidence 
of this kind as to particular ceremonies, and the weight 
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Inheritance Law applicable— 

which is to be due to those particular ceremonies as esta- 
blishing the fact of one law' prevailing or the other (290). 
{Mr. Pemberton Uigh). RaNY PUDMAVATI v. BABOO 
Doolar Singh (1847) 4 M. I. A. 259= 

7 W. E.(P. c.) 41 = 1 Suth. 178=1 Sar. 348. 

English real property Inxo — Analogies from — Appli- 
cation of — Propriety. 

Great confusion arises from applying amalogies derived 
from the Pmgligh Law of real property to the Hindu law of 
inheritance ; and when so applied the terms by w’hich we 
describe estates in land under the Engligh Law are more 
likely to mislead than to direct the judgment bright. {T^ord 
Justice Tur Pier.) THE COLLECrrOR OF MaSULIPATAM 
7'. CAVALI VENCATA NaRKAINAPAH. 

(1861) 8 M. I. A. 529 (550) = 2 W. B. 61 = 

1 Suth. 476 = 1 Sar. 820. 

■ English rules op authorities — Inapplicability of. 

In a ca.se in which questions arose touching the right of 
succession to valuable property of a Hindu inhabitant of 
Calcutta, that the questions must be dealt with and 
decided according to the Hindu law prevailing in Bengal, to 
which alone the property in question was subject, and that 
little or no assistance could be derived from English rules 
or authorities touching the transfer of property or the right 
of inheritance or succession thereto (64). 

Various complicated rules which have been established in 
England are wholly inapplicable to the Hindu system, in 
which property, whether moveable or immoveable, is, in 
general, subject to the same rule of gift or will, and to the 
same course of inheritance (64). {Mr. Justice Willes.) 
JUTl'ENDKOMOHUN TAGORE V. G.ANENDROMOHUN 
T.AGORL. (1872) Sup. I. A. 47 = 9 B. L. R. 377 = 

18 W. B. 359=3 Sar. 82 = 2 Suth. 692. 

Illegitimate son of native woman by Eurof^ean father 
— Succession to — Law- applicable to. See HINDU Law — 
ILI.EGITIM ATE SON— INHERIT.ANCE TO. 

(1870) 13 M. I. A. 277 (309). 

■ Migrating family —Law applicable to. HINDU 

Law— Migr.vting family. 

Property succession to which is in (juestion — Iaixv of 

place of. 

The plaintiff sued to recover possession of certain villages, 
to which she claimed title as widow and heires of one 77, 
who died without issue. 'I’he respondent, the nephew of D, 
had been in possession of the froperty for upwards of eleven 
years before the institution of the suit. The suit property 
was situated in a Province governed by the law of the 
Benares School. 

Held, that the law of the Benares School applied to the 
case (379 80). {Sir James W. Cohnle.) MUSSUMAT 
Cheetha V. Baboo mihean Lall. 

(1867) 11 M. I. A. 369 = 2 Sar. 303. 

-Pp operty succession to xvhichisin dispute — Law of 

place of — Domicile of deceased — Imxv of place of — Test. 

In a case in which the question was as to the right of 
succession to moveable and immoveable property last held 
Izy a Hindu widow as the heiress of her husband, the im- 
movable property was situated in the Districts of Tirhoot. 
Behar, Shahabad, and l^nares, and the deceased was domi- 
ciled at Benares. 

Held, that the law by which the succession to the whole 
was governed was that of the Western Schools (160). {Si* 
Japnes W. Cvlvile.) MUSSUMAT ThaKOOR DeyHEE V, 
Rai Baluk Ram. (1866) 11 M. I. A. 139 = 

low. B. (P. C.)3=21I.J.N S.106 = 

2 Suth. 49 = 2 Sar. 231. 
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HINDU JjLVi~{Contd.) 

Inheritance— Law applicable— 

Property succession to lohich is in dispute — Place of., 

parties being also long resident there — Law of — Presumption 
in favour of — Law different — Applicability of — Proof of — 
Onus— Quantum, 

Two grandsons, who were first cousins, formed a joint 
undivided Hindu family, joint in food, worship, and estate, 
and during their joint lives they resided continually together. 
One of them predeceased the other, leaving the plaintiff his 
childless widow. In a suit brought by her against the 
representatives of the survivor for the recovery of the moiety 
of the family properties which l>elonged to her husband, held, 
that the property being situate wholly in Bengal, and the 
family having been long resident there, the plaintiff was 
certainly entitled to rely on htr prima facie title, as heiress 
under the general Hindu law as administered in that part of 
India, and that it was incumbent on the defendants to 
allege and prove a title displacing her prima facie title 
(90-1). 

The prevalence in any part of India of a special course of 
descent in a family, differing from the ordinary course of 
descent in that place of the properly of people of that class 
or race, stands on the footing of usage or custom of the 
family. It must have had a legal origin, and have con 
linuance, and whether the property be ancestr.d or self 
acquired, tlie custom is capable of attaching and of being 
destroyed, equally as to both fOl). i^Sir James IT. Colz'ile.) 
S()0|<EM»kON.n H Kov MUSSUM.VI III- 1- KAMONEK 


HUK^^^)NK \H. 


Kov 

a868) 12 M. I. A 81 - 10 W. R. 35- 
1 B. L. E. (P. C.) 26 2 Suth. 147- 

2 Sar. 372. 


Inheritance— Law of. 

(Ste a/si> Hindu J. wv— Inhekii .vnck — 1. aw 

APIM.ICAHI.E AM) HINDU 1 . \W — I N H KK 11 AN('K— RU IK 
OK.) 

AI/I KK \ HON OK. 

Validity. See HiNDU I. \W' — iNHKkn ANCK— 

RKGAU COURSE OK- AL'j'KkA'l ION OK. 

.\U I HOKI'KIKS ON. 

See also HINDU I.AW— AU J HOKI 1 IKS. 

— Bombay — Mithakshara subject to Mayukha in case 

of conflict — Harmonising of lx)th wherever reas<»nably 
iwssible — Necessity. *S\r HINDU LAW'—lNHKKKrANn; — 
MITHAKSH \KA— At 'I HOkl'J’Y OK. IN liOMHAN . 

(1906) 33 I. A. 176 (187R 30 B. 431 (442). 

Dattaka Chandrika. 

The Dattaka Chandrika is not primarily a work dealing 
with rights of inheritance or with rights of co parcenary in 
property acquired ])y birth or adoption, but it does neces- 
sarily deal with such subjects as the occasion requires (292). 
iSir John Edge.) PkrkaZU v. Suhbak AVUDU. 

(1921) 48 I. A. 280-44 M. 656 (667-8) = 
(1921) M. W. N- 541 = 34 C. L. J. 66 = 
23 Bom. L. R. 920 = 14 L. W. 270 = 
3 U.P. L. R. (P. C.) 46 = 26 C. W. N. 1 = 
19 A. L. J. 621- 611. C. 690 = 41 M. L. J. 33. 

^ —Dayabhaga — Authority of, in Bengal. 

Ine Dayabhaga of Jimutavahana is the great authority 
in l^ngal on the law of inheritance (50). (.S’/> Edward 

Ryan.) CHUarUKYA RUN MakDUN SYN v. SaHUB 

Perhulad Syn. (1867) 7 M. I. A. 18 - 4 W. E. 132 = 

1 Suth. 313 - 1 Sar. 691. 

Mithakshara— Authority of. See HINDU I.AW— 

INHERITANCE— Mithakshara. 

Saranoati VilasaSautkern India. 


editor of the 
authority in 


HINDU ’LXVI—ijSontd.) 

Inheritance— Law oi~{Contd.) 

Authorities oi^—{Contd.) 

The Saraswati Vilasa, according to the 
Vivada Chintamani, is another work of 
Southern India. It frequently refers to the Smriti Chandri- 
ka and, consequently, its author must have, flf>urished later 
than Devananda Bhatta (363). {Mr. Ameer A/i ) Veda- 

CHELA MUDALIAR V. SUBKAMANIA MUDAMAK. 

(1921) 481. A. 349 = 44 M. 763 (765) -14 L. W. 402 = 

(1921) M. W. N. 669 = 2 Pat. L. T. 707 = 
26 C. W. N. 159 = 24 Bom. L. E. 649 = 
30 M. L. T. 198 = 4 U. P. L. E. (P. C.) 13 = 
A. I. R. 1922 P. C. 33 = 64 I. C. 402 = 41 M. L. J. 676. 

Smriti Chandrika — V iramitrodaya — Sont hern 

India. 

In Southern India the Smriti Chandrika of Devananda 
Bhatta holds a parallel position to the Mayukha in the 
Bombay Presidency. Devananda Bhatta flourished before 
Mitra Misra, the author of the Viraniitrodaya. .Although 
the Smriti Chandrika in the Southern Presidency is regarded 
as the most authoritative commentary on Vijnaneswara’s 
work, the Viraniitrodaya holds as in Western India, a high 
position. It supplements many gaps and omis>i()ns in the 
earlier commentaries, and illustrates and elucidates wiih 
logical prcx:iseness the meaning of doubtful prescriptions 
(362). (Mr. Ameer Ali.) VeDACHAKV MudamVK 
SUBKAMANYA MUDALIAR. (1921) 48 I. A. 349 ~ 

44 M. 753 (764) =14 L. W. 402 = 
(1921) M. W. N. 669 = 2 Pat. L. T 707 = 
26 C. W. N. 159 = 24 Bom. L. R. 649 = 30 M. L. T. 198 = 
4 U. P. L. R (P. C.) 13 = A.I R 1922 P C 33 = 

64 I. C. 402 -41 M. L. J. 676. 

Vnamitrodaya^.-lnthoniy of, where Mithakshara 

law in foree. 

Viraniitrodaya, the well-known comment, iiy of Mitra 
Misra on the Mithakshara, is regarded as a iiigh authority 
wherever the law of that school is in force (355). 
(Mr. Ameer Ali.) VeD.ACHALA MUDALIAR r. SuBK \- 

M ANYA xMudaliak. (1921) 48 I. A. 349 = 

44 M. 763 (768) = 14 L. W. 402 = 
(1921) M. W. N. 669 = 2 Pat. L. T. 707- 
26 C. W N. 169 = 24 Bom. L. R. 649 = 30 M.L T 198 = 

4 U. P. L. E. (P. C.) 13 = A I R. 1922 P. C. 33 = 

64 I. C. 402 = 41 M. L- J. 676. 

Viramiirodaya— Authority of, in Southern India. 

See Hindu Caw— Inheritance— I. aw ok— autho- 

KKi iES ON— Smriti Chandrika. 

(1921) 481. A. 349(362)- 44 M. 753 (764). 

Decision of question of, in h \rmony w i i h 

RELIGIOUS KEELING OF HINDUS. 

Court's duty. 

Their Lordships approach this somewhat delicate subject 
of the Hindu law of inheritance with an unfeigned desire 
to decule it in harmony with the religious feeling of Hindus 
(390). (.S ir Robert Phillimore.) BHY.VII Ram SinGH ?' 
Bhyah Ugur Singh. (1870) 13 M. I. A. 373 =. 

14 W. R. (P. C.) 1 =6 B.L.R. (P.C.) 293 = 2 Suth. 330 - 

2 Sar. 666. 

P:S'KA'I E INCONSISTENT W'Kl H— CrE.V'I ION OF. 

-Validity. See HINDU Law' — INHERITANCE- 

LEGAL COURSE OF — Alteration of. 

Feai URE of. 

Family ownership — Individual ownership. See 

Hindu Law - Family. (1870) 13 M. I. A. 373 (391). 
Fraud upon — Transfer amoun iing -jo. 

Alteration inter vinos to alter succe.ssion if a Vali- 
dity of. See Mahomedan Law— Inherkkance— I 
OF— Fraud upon. (1867) 11 M. I. A. 617 (546-7). 
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Inheritance — Law 

New law— Creation of. 

Validity. 

It is not competent to parties to create, as to property, 
any new law to regulate the succession to it ah intestate 
(242\ ^Lord Kingsdown.') ABRAHAM re ABRAHAM. 

(1863) 9M. I. A. 195-lW. B. ;P. C.)l- 

1 Suth. 501-2 Sar. 10. 

roiNT ON, PECUI.I AK .\NI) UNFAMII,1.\R AND 
VARYING WITH THE CASTE OK 'IHE PERSONS 

coNCERNEo— P rivy Councit, appkae. 

Raising of point for first lime in, not allowed. {Lord 

Hohhousc.) GaJAPATI RADHIKA r-. VaSUDEVA SANTA 
SINGARO. (1892) 19 I. A. 179 (183) = 

15 M. 503(511)=6 Sar. 218. 

(Question as 'IO — Argnmentum ah hiconvcnicnti. 
Applicability of principle of. See Argnmentum ah 

iacoir.'enienli. (1880) 7 I. A. 115 (156)=5 C. 776 (791). 

questions ON— Decision ov—Stare decisis. 

Principle of— Applicability. See ITiNnU T,.\W — IN- 

H 1:R I’lWNCK — Stare decisis. 

R K E A TI ( )N S H I P— W O K I)S O K . 

Meaning of, in connection with such law — Difference 

in. in case of different communities. See RELATIONSHIP 

— WORDS OF. (1928) 55 I. A. 139 = 3 Luck. 76. 

Religion— CONNECTION between. 

See Hindu Law— Inheritance — Religion. 

Vexed and dieficui.t subject. 

The Hindu law of succession is a vexed and difficult 

subject. {Sir Robert PhiUimore.') BHYAH Ram SinGH 

V Bhyah Ugur Singh. (1870) 13 M. I. A. 373(389) = 

14 W. E. (P. C.) 1 = 5 B. L. R. (P. C.) 293 = 

2 Suth. 330= 2 Sar. 566. 

Inheritance— Legal course of— Alteration of. 

Agreement having sesnlt of — Validity of. 

Parties cannot by their agreement give new rights of .suc- 
cession to themselves or their heirs unknown to the law 
(420). {Lord A'lngsdtnan.) MvNA HOYEE r. OOTARA.M. 

(1861^ 8 M. I. A. 400 - 2 W. R. 4-2 M. H. C. R. 196 = 

1 Suth. 452=1 Sar. 797. 

These instruments do not purport to give any new 

quality of descent to the Talook, even if such quality were 
capable of Ixiing derived from the agreement of two or more 
owners (513-4). {Lord Cairns.) Sri G.VJAPATHI RaDHIKA 
PATTA Maha Devi Garu r-. SkiGajapathi NILAMANI 
F \TTA Maha Devi Garu. (1870) 13 M. I. A. 497-- 

14 W. R. (P. C ) 33= 6 B. L. R. 202 = 

2 Suth 365 = 2 Sar. 601. 

— It follows that, at least wherever the agreements have 

not specifically provided for the contrary — even assuming 
that they could .so provide — the .succession to this oroperty 
must be governed by the law which governs the succe-ssion to 
separate estate (5l7). {Lord Cairns.) SRI Gajap.VI'HI 
Radhiea P.mta Maha Devi Garu v. Sri G.vjapa'i hi 

NILAMANI PATTA MAHA DEVI GaRU. 

(1870) 13 M. I. A. 497 = 14 W. R. (P. C.) 33 = 
6 B. L. R. 202 = 2 Suth. 365 = 2 Sar. 601. 

Crown — Private individual — Powe. : of ■ Distinction. 

See Crown — Grant by — Inhc..^. i . vNCe — Legal 

COURSE OF. 

Deed having result of — What amounts to — Validity 

of — Male line — Permanent devolution of property in 
direct — Deed proonding for. 

Two brothers, K and yV, subject to the Dayabaga school 
of the Hindu law, executed a do».ument, by which they 


HINDU LAW— 

Inheritance— Legal course of— Alteration of— 

{Contd.) 

purported to provide for the permament devolution of their 
respective pioperties in the direct male line, including adop- 
ted sons, with the condition that in case of failure of lineal 
male heirs in one branch the properties belonging to that 
branch should go to the other, subject to the same rule ; and 
only in the absence of male descendants in the direct line in 
either branch were the properties to go to female heirs or 
other descendants. The document was called a will, but 
the preamble stated the object for wliich it was executed. 
The preamble said, “whereas body is mortal, it is impossible 
to say what may befall at what time, and as ruin may ensue 
from disputes relating to the shares arising in future 
amongst son, daughter, daughter’s son and child less widow, 
unless some rules are regularly framed, and it has accord- 
ingly become necessary to prescribe a set of rules in that 
behalf, and hence the rules mentioned below are laid down ; 
these shall become operative and come into force on our 
death.” 

A' died, leaving him surviving, besides a son named ^4, 
and a daughter /J, his brother yV, and their mother. A died 
without any issue and the mother of K and N subsequent- 
ly., 'Fhe plaintiffs, the sons of /J, instituted the suit, out of 
which the appeal arose, against A", claiming as next rever- 
sioners to A., their maternal uncle, the properties wh^ch 
originally belonged to A', and after him to A^ and which had 
since come into fhe possession of N. 

Heldy reversing the High Court, that by the instrument in 
question it was clearly intended to vary the rule of Hindu 
law, and to control the devolution of the properties until the 
indefinite failure at some remote period of the male line of 
both brothers, that such an attempt to alter the mode of 
succession prescribed by law is illegal, and that the plain- 
tiffs were entitled to recover the suit properties (1124-5). 

There is no need for the contention that under the instru- 
ment in question there was a device in favour of .4, with a 
gift over to the uncle. Their Lordships have no doubt 
that tiie sole intention of the executants in this document, as 
they expressly avowed in the oreamble, was to alter the rule 
of succe.ssion in their family which they had no power to do. 
{Mr. Ameer Ali.) PURNA SASHI BHAITACHARJI v. 

K.-\lii>han R.\i Chowdhukl (1911)38 1. a. 112= 

38 C. 603=14 C. L. J. 1 = 8 A. L. J. 681 = 
13 Bom. L. R. 451 = 15 C. W. N. 693 = 11 I. C. 412 = 

21 M. L. a. 1119 (1125). 

Deed resulting in — Validity of — Effect — Male line 

— Succession in — Females — Exclusion of — Deed providing 
for. 

A private individual, who attempts by gift or will to 
make property inheritable “ otherwise than the law directs, 
is assuming to legislate, and the gift must fail, and the 
inheritance take place as the law directs (119 20). 

A and /?, two brothers, subject to the Dayabhaga school 
of the Hindu law, executed a document by which they pur- 
ported to provide for the permanent devolution of their res- 
pective properties in the direct male line, including adopted 
sons, with the condition that in case of failure of lineal male 
heirs in one branch the properties belonging to that branch 
should go to the other, .subject to the same rule ; and only 
in the absence of male descendants in the direct line in 

either branch were the properties to go to female heirs or 
their descendants. In a suit instituted by the daughter’s sons 
of A, claiming as next reversioners of C, A's son, who died 
without any issue, to recover from B the properties which 
originally belonged to A and after him to C, and which had 
since come into the possession of B. heldy that the intention 
of the executants was to vary the rule of Hindu law, and to 
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Inheritance— Legal course of— Alteration of— 

(Contd?) 

control the devolution of the properties until the indefinite 
failure at some remote period of the male line of both bro- 
thers ; that such an attempt to alter the mode of succession 
prescribed by law was illegal ; and that the plaintiffs were 
therefore entitled to recover the suit properties ( 119). 

Throughout the instrument there is no indication of an 
intention to make a gift to any |>erson ; whilst paragraph 4 
clearly shows that the “ sons and grandsons,” who took the 
properties left by the executants acquired them as “ full 
owners.” There was no restriction on their powers to deal 
with such properties “in any way they wished.” But, 
although they acquired the estate as absolute owners, it was 
not to descend in the legal channel according to cne prescrip- 
tions of the Hindu law, but in accordance with the rules 
framed by the executants with the avowed ol)ject stated in 
the preamble. It was only on the indefinite failure of male 
issue in both branches that the female heirs or their descen- 
dants were to receive the shares prescribed for them in the 
Shastras. This is the general policy of the instrument ( 1 19). 
(Mr. Ameer Ait.) PUKNA SaSHI Bha'ITACH \R.|1 
KAUUHAN Rai ChoWDHUKI. (1911)381. a. 112 = 
38 C. 603(619 20; = 16 C. W. N. 693 = 8 A. L. J. 681- 

13 Bom. L. R. 451- 14 C. L. J. 1- 
(1911) 2 M. W. N. 403- 10 M. L. T. 361- 

11 I. C. 412- 21 M. L. J. 1119. 

— - (Art or will hat in effeet of — Validity of. 

All eMaies of inherilanc.* created by gift or will, 'io far 
as they are inconsistent with the general law of inheritance, 
are void as such (66). (Mr. Justice IVilles.) jD'i'l'i NDKO 
MOHUN T.VGORF. GaN KNIJKO.MOU l.’N TaGORF. 

(1872) Sup. I. A. 47 = 9 B. L R. 377 - 
18 W. R. 359 3 Sar. 82 = 2 Suth. 692. 

A private iiuliviilual, who attempts by gift or will to 

make property inheritable otherwise than the law directs, is 
assuming to legi>l ate. and the gift must fail, and the inheri- 
tance take place as the law directs. 1’his was well expres- 
sed by Ix)rd Justice Turner in Soorjonionee Dossee’s case : 
** A man cannot create a new form of estate or alter the 
line of succession allowed by law, for the purpose of carry- 
ing out his own wishes or view's of policy” (65). (Mr. Jus- 
tice Wtllesf) JUrrKNDROMOHL’N TaGORF v. G.'iNKNDRO- 

MOHUN Tagore. (1872) Sup. I. A. 47 = 

9 B. L. R. 377 = 18 W. R. 359 3 Sar. 82 = 

2 Suth. 692. 

-(»rant having effect of — Validity of — Oown — 

Private individual— (irants by — Distinction. Sec C,'RO\\ N 

—Grant by— Inheritance— PEG.\ r> course ok. 

Transfer resulting in — Validity of. See Mahome- 

DAN Daw— INHERFI ANCK— Paw OI' — PRAUDOK. 

(1867) 11 M. I. A. 517 (546-7). 

Inheritance— Migrating family. 

— -Daw applicable to. See under Hindu Daw — 

Migrating family. 

Inheritance— Mithakshara. 

— Authority of^ in all schools. 

The Mithakshara is the standard authoiity on the subject 
of inheritance in all the schools of Hindu law', from 
Benares lo the southern extremity of the Peninsula of India 
(49). (Sir Edward Ryan.) ChuOFURYA KUN MuRDUN 
Syn V. SaHUB PERHULAD Syn. (1857) 7 M. I. A. 18 = 

4 W. R 132-1 Suth 313-1 Sar. 591. 
Authority of^ in Bombay — Conflict between it and 
Mayukha fVhich prevails — Harmonising of both wherever 
reasonably possible — Necessity. 

Questions on the Hindu Daw of Inheritance (o property 
in the Island of Bombay are to be determined in accordance 
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Inheritance — Mithakshara — (Contd.) 

with the Mithakshara, subject to the doctrine to be found 
in the Mayukha, where the latter differs from it. But the 
general principle of the Courts ought to be to construe both 
so as to harmonise with one another wherever and so far as 
that is reasonably possible. (Lord Davey.) Bai KeSSER- 
BAI HunSRAJ MORARJI. (1906) 331. a 176(187) = 
30 B. 431 (442) = 10 C W. N. 802 = 4 C L. J. 9 = 

. 8 Bom. L. R. 446 = 3 A. L. J. 484 = 1 M. L T. 211 = 

16 M. L. J 446. 

Authority, of, in Madras I’resiflency — Highest 

authority. (Lord Justice Knight Burce.) COIJ.ECIOK 
OF MASULIPATAiM Cavai.y Venkafa N'arrain- 
APPAH. (1860) 8 M. I. A. 500 (622) = 2 W R. 59 = 

1 Suth. 417 = 1 Sar. 752 

Ch. II, S. \—C 'onstruction of. 

The text of the Mithakshara, Ch. II, S.l (a wedded wife, 
being chaste, takes the whole estate of a man, who, being 
separated from his co-heirs, and not subsequently reunited 
with them, dies leaving no male is.sue), taken by it.self, doe.s 
not carry the riglits of widows to inherit beyond the cases 
in wliich their Iiusbands have died in a state of separation 
from their co-heirs, and leaving no male issue ; but the text 
is propounded as a qualification of the larger and more 
general proposition in favoui of widows ; and consequently, 
in construing it, their Lordships have to consider what are 
the limits of the qualification, rather tlian what are the 
limits of the right (607-8). (Lord Justice Turner.) 

Katxma N'atchi xk r. The Rajah of Shivagunga. 

(1863) 9 M.I.A. 539 = 2 W.R. (P.C.) 31 = 1 Suth. 520 = 

2 Sar. 25. 

Ch. II, S. 1 — 1 nappliealnlity <>f, lo separatt pro- 
perty of t o-p(ireener. 

I'he very terms of the text of the Mithak^liara, Ch. ID 
S. 1, referring to the right of widows to inherit in default 
of male issue, refer to cases in which the whole estate of the 
deceased has been his separate property, and, indeed, the 
whole chapter in which the text is contained, seems to deal 
only with cases in which the property in question has been 
either w holly the common property of a united family, or 
wholly the separate property of the deceased husband. We 
find no trace in it of a case in which the property in question 
may have been in part the common property of a united 
family, and in part the sej)arate acquisition of the deceased ; 
and it cannot, we think, be assumed th.it liecause widow^ 
take the whole estates of their husbands when they have Ijeen 
separateil from, and not subsequently re united with, their 
co-heirs, and have died leaving no male issue, they cannot, 
w hen their husbands have not been so separated, take any 
part of their estates, allhcugh it may have been their 
husband’s separate acquisition. The text, therefore, does 
not seem to govern such a case (607 8). (Lord Justice 
Turner.) KA'I AMA NatCHI.aR v. THE RAJAH f)F ShIV X- 

Gunga. (1863) 9M. I. A. 539 = 2 W. R. (P. C.'l 31 = 

1 Suth. 520 = 2 Sar. 26 
Ch. II. S. 4. Axt.l~~Brotliers~Their sons — / / 

include sisters and their sons. 

The word “brothers” in Ait. 7 of S. 4 of Chapter II of 
the Mithakshara does not include .sisters, and “their <ons” 
in the same article do not include “sister’s sons” (402-3). 
(Sir James W. Colvile.) ThakoOR.MN SahIBA v. 
MOHUN Lall. (1867) 11 M. I. A. 386 = 

7 W. R. (P. C. ) 26 = 1 Suth. 681 = 2 Sar. 289. 

-Ch. II. S. 6 — *^Sons'^ in expression '"‘kohs of his <nvn 

mothers sister'' — Grandsons if included in. 

The word “sons” in the expre.ssion “the sons of his own 
mother’s sister” in Ch. II, S. 6 of the Mithakshara is used 
in a generic sense, and includes a grandson (94). (Sir John 
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Inheritance— Mithakshara—(6W^/.) 

Adit Nakayan Singh z-l Mahaiur Prasad 

I KAVAHI. (1921)48 I. A. 86-2 Pat. L.T. 97 = 

14 L. W. 20 = 25 C. W. N. 842 = 23 Bom. L. R. 692= 
6 Pat L.J. 140-19 A.L.J. 208 = (1921) M.W.N. 153 = 

33 C.L.J. 263=601.0. 251 = 40 M. L. J. 270. 

Full blood — Preference of, to half-blood— -Scope of. 

.sv^- Hindu Law-Inheritance— Persons entitled 
10 RIGHT OF— Preference as between— Paternal 

UNcr.E OF HALF-RLOOD. (1915) 42 I A. 177 (183 4) = 

37 A 545(556-7). 

1 uheyitancc under — Basis of right of - Preferen- 
tial right — T est — Propinquity — Spiritual benefit. 

The Mahakshara, whilst holding that the right to inherit 
does not spring from the right to offer oblations, does 
not exclude it from consideration as a test of propinquity 
or nearness of blood (217). It is absolutely clear that 
under the Mithakshara, whilst the right of inheri- 
tance arises from sapinda-relationship, or community of 
blood, in judging of the nearness of blood-relationship or 
propinquity among the gotraja, the test to be applied to 
discover the preferential heir is the capacity to offer obla- 
tions. 'rhis rule has been affirmed by this Hoard in the 
following words : — “When a (piestion of preference arises, 
as preference is founded on .superior efficacy of oblations, 
that principle must be applied to the solution of the difii- 
vulty” (227-8). (.1// . Ameer Alif) Huddha SinGH v. 
lm.tu Singh. (1915)42 LA. 208 = 20 C.W.N. 1 = 

37 A. 604 (613, 623 4) = 22 0. L. J. 481 = 
13 A.L.J. 1007 = 17Bom. L R. 1022 = 2L.W. 897 = 
(1915) M.W.N. 772 = 18 M.L.T. 409=301. 0. 529 = 

29 M. L. J. 434. 

Inheritance under — Basis of right of - Propinquity 

--Spiritual benefit — Test — Dayabhaga law — Distinction. 
See TIINDU LAW — INHERITANCE—SAPIND A — KKLA- 
T!t)NSHiP OF— Meaning of.. 

Inheritance under — Basis of right of — Sapinda- 

relationship^ in other wordsy '‘'’eommuuity of blood". 

Under the Mithakshara the right of inheritance depends 
on sapinda-relationship. in other words, “community of 
blood" (354). (Mr. Ameer Ah.) VedaCHALA MUDA- 
I,l \K 7'. SUHRAMANLV MUDALIAR. (1921) 48 I. A. 349 = 
44 M. 753 (757 j = 14 L. W. 402 = 2 Pat. L. T. 707 = 

(1921) M. W. N. 669 = 26 C.W.N. 159 = 
24 Bom. L.R. 649 = 30 M. L. T. 198 = 
4 U. P. L. R. (P.C.) 13=A. I. R. 1922P.C. 33 = 

64 I. C. 402 = 41 M. L. J. 676. 

1 nhcritancc under -Preferential right of — Propin- 
quity — Spiritual benefit — Test of — Applicability of — Ban- 
dfitis of different classes — Competition as between. 

In families governed by the law of the Mithakshara the 
right of succession amongst the three cla.sses of baiulhus 
mentioned in chapter II, S. 6 of the Mithakshara is govern- 
ed by the propinquity of the class ; accordingly a pltri ban- 
dhu does not succeed until the classes of atma bandhus and 
pitri bandhus are exhausted. The rule of the Mithakshara, 
in preferring the nearer to the remote class of bandhus, is 
not dependent on the individual propinquity or the efficacy 
of offerings to a deceased person (94-5). (Sir John Edge.) 

AiHT Narayan Singh v. Mahabir Prasad Tewarl 
( 1921) 48 LA. 86 = 2 Pat. L.T. 97= 14 L W. 20 = 
25 C.W.N. 842 = 23 Bom L.R. 692 = 6 Pat. L. J. 140 = 
19 A.L.J. 208 =(1921) M.W.N. 153 = 33 C.L.J. 263 = 

60 I.C. 251 = 40 M.L. J. 270. 

Inheritance under— Preferential right of — Propin 

quity — Spiritual l>enefit — Test— Bombay Mithakshara. See 

Hindu Law— Inheritance— Sapindas— Classes of 

—Preferential right in. (1880) 7 LA, 212 (234) = 

5 B. 110(121). 


HINDU \iJfSN—(Contd,) 

Inheritance— Mithakshara— (CW(/.) 

Inheritance under — Preferential right of — Spiri- 
tual bcKefit — Test of — Inapplicability of., in case of clah 
mants of equal degree and conferring equal benefit. 

Where all the contending kindred are in an equal degree 
remote, and where the benefits conferred are equal, though 
slight, the principle of selection founded on superior efficacy, 
is inapplicable to the solution of that question of prece- 
dence ( 393 ). (Sir Robert Phillimore.) BHYAH RAM 

Singh v . Bhyah Ugur Singh. (1870) 13 M.LA. 373= 

14 W. R. (P.C.) 1 = 5 B.L.R. (P.C.) 293 = 

2 Suth. 330=2 Sar. 666. 

Inheritance under — Preferential right of — Test — 

Spiritual benefit. 

The question of preference is distinct from that of entire 
exclusion. When a question of preference arises, as pre- 
ference is founded on superior efficacy of oblations, that 
principle must be applied to the solution of the difficulty. It 
obtains properly when a succession opens to a deceased, 
when the question mooted is a real one (at least in the con- 
templation of pious Hindus), tnz.., who Ijest can confer on 
the deceased and his ancesters not fully benefited, the 
benefits which the grades of oblations offer in differing 
degrees. Where no sexual or ijersonal incapacity exists, no 
ground of entire exclusion from inheritance exists if the 
opposing parties confer inferior Ijenefits, or benefits in equal 
degrees only. In such a case, what reason could justify a sen- 
tence of exclusion from inheritance on a claim to put a limi- 
tation on language which declares the whole class heritable, 
and not simply some persons found in it ? (392-3). (Sir 
Robert Phillimore.) BHYAH KaM SinGH v, BhYAH 

ugur Singh. (1870) 13 M. I. A. 373 = 

14 W. R (P. C.) 1 = 5B. L. R. (P. C.) 293 = 

2 Suth. 330 = 2 Sar. 666. 

Sapindas in. AVf HINDU L.\W— INHERITANCE— 

Sapindas. 

'Scheme of — Dr. Sarvadhikari's construction of — 

Correctness of. 

Dr. Rajkumar Sarvadhikari’s construction appears to 
their I^ordships to rest on a logical foundation, and his 
views seem to lie consistent and clear. In effect he says 
that the Mitliakshara propounds a definite scheme of succes* 
sion, lineal male descendants of the deceased owner down to 
and including the third degree, who constitute the first class 
of propinquous relations (the nearest sapindas), inherit in suc- 
cession in the first instance. In their default the widow and 
daughter take by express provision of the law.The daughter’s 
son comes in summarily. In their absence the inheritance 
ascends ; each ascending line begins with a female, and each 
has to be exhausted in accordance with the rule of propin- 
quous sapinda-relationship before the next in order can take: 
so that the parents and “their three successive descendants" 
take first ; then the paternal grandmother and the paternal 
grandfather, and “their three successive descendants” come 
next, and so on (224). (Mr. Ameer AH.) BUDDHA SINGH 

7'. Laltu Singh. 

(1915) 42 I. A. 208 - 37 A. 604 (620) = 
20 C. W. N. 1 = 22 C. L. J. 481 = 13 A. L. J. 1007 = 
17 Bom. L B. 1022 = (1915) M.W.N. 772=2 L.W. 897= 

18 M. L. T. 409 = 30 I. C. 529 = 29 M. L.J. 434. 

Inheritance — Mithila law — Maternal relations- 

Ri^ht of . only after exhaustion of paternal relations 

to seventh degree. 

The Mithila law is against the claim of any relation on 
the mother’s side till those on the father’s side to the seventh 
degree have been exhausted (167-8). 

Ileldy accordingly, that, under the Mithila law, the father 
of the respondents, who was related in the sixth degree on 
the father’s side, was entitled to succeed to the estate of the 
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HINDU LAW— (CwW.) 

Inheritance— Mithila law— Maternal relations 

— {Cofltd?) 

deceased in preference lo the appellant, who claimed to be 
entitled as the cousin on the mother’s side. {Mr. Baron 
Parked RUTCHEPUTTY DUIT IHA v. RAJUNDER 

Narain Rae. (1839)2 M. I. A. 132-2 Suth. 1- 

1 Sar. 161. 

Inheritance - Mother. 

Right of. See under HINDU LAW— MOTHER. 

Inheritance —Murderer. 

Inheritance to property of murdered — E.xclusion 

from. See HINDU LAW— INHERITANCE — EXCLUSION 

FROM— Murderer. 


Inheritance- Obstructed inheritance. 


Dri'ohition of — I'wo courses of., under Mithakshara 

law — Illustrations of. 

The Mithakshara law recognises two courses of devolution 
in the case of what is called “obstructed inheritani'e" — the 
ancestral property descending in one channel, the .self- 
acquired property in another. Even where the estate is 
impartible, this distinction in the cour.se of des-ent is 
recognized (28J ). 

Unless there be a custom by wliich self-acquired proper- 
ties in a Mithakshara family become part of the ancestral 
estate, or unles.s it be shown that the person acquiring 
the same intended to iiuorporate sucli acquisitions with the 
estate, they deceiul by the ordinary law of inheritance. E'or 
example, where the owner of an ancestral impartible estate, 
possessed also of self-accjuired proj^erties, dies leaving lineal 
male descendants, as the inheritance is “unobstructed," liotli 
classes of properly go to them ; supposing, however, he 
were to die leaving no male progeny in the direct line, l)Ui a 
widow and a divided agnatic relation, in ihe ab.sence of a 
custom the self-acquired properly would go to tl>e widow, 
whilst the estate would devolve on the agnatic heir. The 
onus of establisliing a custom deliors tlie <u dinary rule in 
such a case would lie on the per.son as.serting it (281-2;. 
{Mr. Ameer Ali.) MUkr.\/A HUSAIN KHAN v. MAHOMED 

YaSIN All f 1916) 431. A. 269 38 A. 652(667 8) = 

14 A L, J. 1083 20 M. L. T. 362 -- 
(1916)2 M. W. N. 655 4 L. W. 538 19 O C 290 = 

18 Bom. Ii. R. 884 = 25 C L J. 1 1 Pat. L W. 122 = 

21c. W. N. 410 361. C 299- 31 M. L. J. 804. 

Once obstructed if always obstructed. See HINDU 

Law — iMPAK'iiBLK Esta'i'k — Succession to — Obs 

TRUC'l'ED INHERI'l ANCK. 

(1896)231 A, 128 - 19 M. 451. 


Persons sueceedin}' in case of — If take as tenants in 

common or as joint tenants. 

The proposition is by no means universally true that in 
cases of obstructed inheritances those who succeed take as 
tenants in common ami not as joint tenants. Memljers of a 
joint family who succeed to self acquired property take it 
jointly. Widows .succeed jointly ; so do daughters. {Lord 
Lindiey.) RaJA CHELIKANI VENKAYAM.MA GaKU 

Raja Chelikani Venk.^taramanayamma. 

(1902) 29 I.A. 156 (165) = 25 M. 678 (687) = 
7 C. W. N. 1 4 Bom. L. R. 657 8 Sar 286 = 

12 M.L.J. 299. 

Sundvorship doctrine if appluable to. 

There is no authority for the view’ that, at cording to the 
Mithakshara law’, the doctrine of survivorship is limited to 
unobstructed succ essions and lo ilie succe.ssion to the joint 
properly of re-uniied co-parceners. {Lord Lindiey.') RaJA 

Chelikani Venkavamma Garu v. Raja Chelikani 
VenkatakamANAYAMMA. (1902) 29 I.A. 166 (166 6) = 
26 M. 678(687 8) = ? C.W.N. 1- 4 Bom. L.R. 667 = 

8 Sar. 286 = 12 M.L.J. 299. 


HIND.TJ LAW— (CVW.) 

Inheritance— Obstructed inheritance— (6’/ ntdf) 

Unobstructed inheritance — Distinction — Mithak- 
shara law. See HINDU Law — INHEKTI'ANCE — Ou.s- 

tructed inheritance— Devolution of. 

(1916) 43 I.A. 269 (281-2) = 38 A. 552 (567-8). 

Inheritance —Persons entitled to right of. 

Father's brother's daughter's son. 

QucerCy whether a son of a daughter of a father’s brother 
of a deceased Hindu could, under any circumstances, suc- 
ceed by inheritance to the property of the deceased. He 
could, if at all, only succeed in the character of a distant 
bandlui (22). {Sir Robert P. Collier.) Rani Anand 
KOER V. The Court of Wards. 

(1880) 8 I. A. 14 = 6 C. 764 (772)= 8 C.LR. 381 = 

4 Sar. 195 = R. & J.’s No. 63 (Oudh). 

Crandfaihcr''i son's son's daiti^hlcr's dtiii'.^li!cr's son 

— Mithakshara law. 

The paternal grandfather’s son’s .son’s daughtei 
daughter’s sons of a deceased Hinilu are not entitled to 
succeed to his estate, because they are his bhinna-gotra 
Ixryond the fifth degree, and the element of mutuality is 
w’anting between them and the deceased (.312). {Mr. .4meer 
Ali.) Kamachandra Maktanda Waikak 7. Vina- 
VAK Vknkatksh KO'I'Hekak. (1914) 41 I.A. 290 
42 C. 384 (420) = 18 C.W.N. 1154=16M.L T. 447 = 

10 N.L.R. 112 = (1914) M.W.N. 835 = 
16 Bom.L.R. 863 12 A.L.J. 1281 -20 C.L J. 573- 

25 I.C. 290 = 27 M L. J. 333. 

Great- great 'grand son of great-grajid father. 

Tlie great-great-grandson of the great-grandfather of a 
deceased Hindu is an heir under the Hindu law’ (194). 

'riieir Lord.ships ob.served that the objection to Ins title 
as heir, on the ground of its re«noteness from the common 
ancestor, was plainly untenable (194). {Sir Janie^ It . i\>l 
vile.) Kookr (iooLAH Singh 7^ Kao KukiJN Sixiai. 

(1871) 14M.I.A. 176 = 10 B.L.R. 1 

2 Suth. 474 = 2 Sar. 722. 

Great-great'great-grandson of common ancestor — 

Right of — Seveitth person — Method of arriving at — 
Mithakshara law. 

Under the Mithakshara law, a greal-great-great-grandson 
of a common ancestor is not excluded from inheriting as u 
gentile to another great-great-great grand.son on the ground 
that he is Uxj remote in descent from the common ancestor. 

So hehf affirming the decision of the court l:)elow, in a case 
in which the defendant.s w’ere in possession under alleged 
alienations by the widow of the last male owner. 

The plaintiffs show’ a common ancestor, a Gotra, a com- 
munity of family, a descent wliich extended to the deceased 
and themselves, and satisfy every condition of the text 

(391-2). 

The court below supported its opinion liy the authority of 
the deci.sion of the Privy Council in 2 M. L A. 133. The 
judgment in that case concludes, that tlie Handhus do not 
inherit, “till those on the father’s side to the seventh 
degree have been exhausted.” As the judgment is founded 
in a great degree on the opinion of Mr. Harrington, and 
expresses no dissent from Iris method, of arriving at the 
seventh ix;rson by taking six degrees in the descending or 
ascending line, the court lielow w’as justified in treating this 
point as settled by authority, and the pUintifts as gentiles 
within the degrees, and .so entitled to inherit (393-4). {Str 
Robert Phillimore.) HHYAH Ram SingH v. I^HVAH 

UOUR Singh. (1870) 13 M.I.A. 373= 14 W.R. (P.C.) 1 = 
6B. L. R.(P. C.)293 -2 Suth. 330 = 2 Sar. 566, 
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HINDU IjAVJ^iConiii.) 

Inheritance— Persons entitled to right 

Maternal uncle of father. 

Held that, according to the Mithakshara law of the 
Benares school, the appellant, as the maternal uncle of the 
father of the deceased, was capable of inheriting the pro- 
perty of the deceased, and that his title thereto was prefer- 
able to that of the Oown (claiming by escheat). {Sir 
JameslV. Coh'ile.) GrIDHAKI l.AL KOV r/. TheGOVERN- 
MEN'i oi- Bengal. (1868) 12 M. I. A. 448 (468) = 
10 W.R. (P. C.; 31 1 B.L.R. (P. C.) 44 = 2 Suth. 159 = 

2 Sar. 382. 

Mother's sister's grandson — Atnia bandhu if an. 

Undei the Mithakshara law the grandson of a mother’s 
sister falls within the general description of an atma bandhu, 
a person related to the propositus himself, and is not to be 
excluded only because he is not mentioned among the illus- 
trations in ('h. II. S. () of the Mitliakshara (94). (.SV;- John 
Ed^e.) Ann AkAVAN Singh t*. Mahabir Prasad 
Tewari. (1921) 48 I. A. 86-2 Pat. L. T. 97 = 

14 L W 20 25 C. W. N. 842-23 Bom. L. R. 692 = 

6 Pat. L. J. 140-19 A. L. J. 208 = 
(1921) M. W. N. 153 33 C. L. J. 263 = 60 I. C. 251 = 

40 M. L. J. 270. 

Sister. A'ce HINDU LAW— INHERITANCE— SiSTER. 

Sister’s descendants. See IIiNDU Law— INHERI- 
TANCE— SiSTEK— DlSCKNDANTS OK. 

(1871) 14 M. I. A. 176 (195-6). 

Sister's son. 

The sister’s son is not in the line of lieirs at all. 

The position that a sister’s son comes within the category 
of the cognates or bandhus is now abandoned. It is, per- 
haps, a startling anomaly, that whilst among the cognates 
the aunt’s sons are included, the sister’s sons should be alto- 
gether excluded from the inheritance (401). 

The sister’s son does not come in as one of the earlier 
class of heirs known as the sapindas. {Sir James \V. CoE 
vile ) THAKOORAIN SaHIBA V. MOHUN Lall. 

(1867) 11 M.I. A 386 7 W. R. (P. C.) 25 - 

1 Suth. 681 = 2 Sar. 289. 

-A sister’s son is an heir under the Hindu law and is 

entitled to inherit the estate of hN maternal uncle (70). 
{Sir James IV. CoE'ile.) KajENDRO Nath HoldaR v. 
JogendroNath Banerjee. (1871) 14 M. I. a. 67 = 
15 W. R (P. C.) 41 = 7 B. L. R. 216 = 2 Suth. 422 = 

2 Sar. 666. 

Son bought. 

Under the Hindu law, a bought son cannot succeed. {Mr. 
Baron Parke.) YACHEKEDDY ChINNA BaSSAVAPPA v. 

Yachereddy Gowdappa. (1835) 5 W R. (P. C.) 114 = 

1 Suth. 41 (43) = 1 Sar. 84. 

Sofi'ifilaw. 

Under the Hindu law a son-in law has no right of succes- 
sion (38). {Sir Richard Couch.) SkIMATI JanOKI DEBI 

V. Sri Gopal Acharjia. (1882) 10 I. A. 32 = 

9C 766 (772) = 13 C. L. R. 30 = 4 Sar. 417 = 7 I. J. 218. 
Step ■ m other . 

Their Lordships are further of opinion that there are no 
grounds for impeaching the decree in so far as it found that 
the appellant stood in the relation only of step-mother to i?, 
and, therefore, could have no right to inherit to his estate 
(446-7X {Sir James IV. Coivile.) COLLECTOR OF MaDURA 
V. MOO'fTOO Ramalinga Sethupathy. 

(1868) 12 M. I A. 397 = 10 W.R. (P. C.) 17 = 
1 B L B. (P.C.) 1 = 2 Suth, 135 = 2 Sar. 361. 

Under the Hindu law, a step-mother has no right to 

succeed to her step-son (30). {Lord Robertson f) K.AI 
Jag.\tpal Singh v. Raja Jageshar Baksh Singh. 
(1902)30 I. A. 27 = 26 A. 143(160) = 7 C. W. N. 209 = 

8 Sar. 367. 


HINDU LAW^CC:^?//^^/.) 

Inheritance— Persons entitled to right of 
— Preference as between. 

Father's brother's daughter's son —Father's brother's 

son or son of such a son. 

A son of a daughter of a father’s brother is much farther 
removed in the order of succession than a son of a father's 
brother, or a son of such a son (22). {Sir Robert P. Col- 
lier.) Rani anund Koer v. court of Wards. 

(1880) 8 I. A. 14 = 6 C. 764 (772) = 8 C. L. B. 381 = 

4 Sar. 195 = R. & J.’s No. 63 (Oudh). 

— Father’s sister’s son — Father’s brother’s daughter — 

Bombay Presidency. See HINDU LAW— INHERITANCE— 

Bandhus— Male and female Bandhus of equal 
NEARNESS. (1924) 51 1. A. 368 (376-7) = 48 B. 569. 

Father's sister's son — Great-grandson of great great- 

great-gra ad father. 

The great-grandson of the deceased’s great-great -great- 
grandfather is by Hindu law entitled to .succeed to the estate 
of the deceased in pieference to his father’s sister’s son (165). 
{Sir Montague F. Smith.) THAKOOR JEEBNATH SiNGH 

Z/. COURT OF Wards. (1876) 2 I. A. 163 = 

15 B. L. R. 190 = 23 W. R. 409 = 3 Sar. 490 = 

3 Suth. 142. 

Great-grandfather's grandson — Grandfather's great- 

grandson — Mithakshara. 

Under the Mithakshara law, as expounded in the Benares 
school, the grandson of the great-grandfather of a decased 
Hindu, has no preferential title to the inheritance of the 
deceased as against the great-grandson of the grandfather 
of the deceased, and the grandson of his paternal uncle. 

The word “putra” and its synonym employed by Vijnanes- 
wara in connection with brothers and uncles must be under- 
stood in a generic sense as in the case of the deceased 
owner, and the descendants in each ascending line, up to 
the fixed limit, should be exhausted at any rate to the 
third degree before making the ascent to the line next in 
order of .succession (227). 

L'urther, the great-grandson of the grandfather of the 
deceased admittedly confers greater benefit on the deceased 
by the offerings he makes to the manes of the common 
ancestor, and is, therefore, under the Mithakshara, the 
preferential heir (227-8).(;l/r. Ameer Ali.) BUDDHA SiNGH 
V. Laltu Singh. (1916)421. A. 208 = 

37 A. 604 (623) = 20 C. W. N. 1 = 22 C. L. J. 481 = 

13 A. L. J. 1007 = 17 Bom. L. R. 1022 = 
(1915) M. W. N. 772 = 2 L. W. 897 = 18 M L. T. 409 = 

301. C. 629 = 29 M. L. J. 434, 

■ ■ Maternal uncle — Father's sister's son's son— 
Mithakshara laau. 

Under the law of the Mithakshara as recognised in the 
Dravida country, the maternal uncle of a deceased person is 
entitled to his inheritance in preference to the son of his 
(deceased’s) paternal aunt’s son. 

The maternal uncle and the decea.sed were sapindas of 
each other; and he (the maternal uncle) is undoubtedly 
nearer in degree to the deceased than the .son of the pater- 
nal aunt’s son. The maternal uncle also offers oblations 
to his father and grandfather to whom the deceased was 
also bound to offer pinda. The deceased thus shares the 

merit, resulting from the maternal uncle’s oblations to the 
manes of his ancestors, whereas the father’s sister’s son’s 
son offers no pinda to the deceased’s ancestors (364-5). 
{Mr. Ameer Ali.) VEDACHELA MUDAIJAR v. SUBRA- 
MANIA Mudaliar. (1921) 48 1. A- 349 = 

44 M 753 (767) = 14 L. W. 402 = (1921) M.W.N. 669 = 

2 Pat. L. T. 707 = 26 C. W. N. 169 = 

24 Bom. L R. 649 = 30 M. L. T. 198 = 
4U. P. L.B. (P. C.) 13= A. I. B. 1922 P. 0. 33 = 

64 I. C. 402 = 41 M. L. J. 676. 
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HINDU LAW— 

Inheritance — Persons entitled to right of— Prefer 
ence as between— 

— M aternal uncle of half-blood -^Father's paternal 

aunfs son. 

Under the Hindu law of inheritance, a maternal uncle, 
though of half-blood, l>eing an atnia bancJhu, is entitled to 
succeed in preference to the son of the father’s paternal 
aunt, who is only a pitru bandhu. {Lord Hobhouse.) 
MUTHUSWAMI MUDALIAR V. SUNAMREDU MUTHU- 
KUMARASWAMI MUDALIAR. (1896) 23 I. A. 83=^ 

19 M. 405 = 7 Sar. 45 = 6 M. L. J. 113. 

Mother's sister's grandson — Mother's paternal aunt's 

son. 

Under the Mithakshara law the grandson of a mother’s 
sister, being an atma bandhu, succeeds in preference to the 
son of a mother’s paternal aunt, who is only a matri 
bandhu (94). {Sir John Edgef) ADH' NARAVAN SiNGH 

V. Mahakik Prasad Tewarl (1921)481. A. 86 

2 Pat. L. T. 97 14 L. W. 20 25 C. W. N. 842 

23 Bom. L. E. 692 6 Pat. L.J. 140 19 A. L. J. 208 

(1921) M. W. N. 153 33 C. L. J. 263 

601. C.251 * 40 M. L. J. 270. 

— ' Neph ws — Brothers . 

Semble. — By the Hindu law of succession nepliews 
cannot take by representation in compciiiion witii the survi 
ving brothers of a deceased co sharer (504). {Sir James 

W. Colvile.) Ka.MPEKSHAD TeWARRV 7.-. SHEOCHtmN 

UOSS. ( 1866) 10 M. I. A. 490 2 Sar. 177. 

-Paternal unde of hal f -blood- Son of paternal uncle 

of whole blood. 

Under the Mithakshara law a paternal unde of tiie half- 
blood is entitled to inherit in preference to the son of a 
paternal uncle of the whole bltxid (183 4). 

It is conceded that the author of the .Mitliaksliara has 
expressly det lared that biothers of the half-blood come before 
nephews of the whole blofKl, anti in principle their I,t)rd 
ships see no reason to differentiate l>etwecn the brothers of 
the propositus and the brothers of his father. Having 
regard to the general scheme of the Mithakshara, they 
think that the preference of the whole blotni to the half- 
blood is confined to members of the same, or, to “ sapindas 
of the same degrees of descent from the common ancestor” 
(184). {Mr. Ameer Ail.) GaNG.A Sahai K K.SRI. ' 

(1916)42 1. A. 177 37 A. 645(566-7) = 
17 Bom. L. E. 998 13 A. L. J. 999 = 19 C.W.N 1175 
(1916) M. W. N. 713 2 L. W. 837 18 M. L. T. 203 
22 C. L. J. 608 30 I. C. 265 29 M. L. J. 329. 

Sister's son — Agnatic In seventh degree — Mithita 

laaiK 

In this case, lliough in the courts below the right, under 
the Mithila law, of an agnate in the seventh degree to 
su^eed in preference to a sister’s son was contested, the 
point was conceded before their Lordships. {Lord Llndley.) 

Rani Srimati 7>. Khajendka Naravan Singh. 
(1904)31 I. A. 127 = 31 C. 871 (882) 9 C. W, N. 74 - 

8 Sar. 635. 

Inheritance— Persons taking by— Duty of. 

■ Ceremonies to the deceased — Performance of. 

What ever descent prevails, and even where the State 
takes by escheat, the duty of some ceremonial |X;rformance 
to the deceased is still enjoined (390-1). {Sir Robert 
Phtliimore.) Bhyah Kam Singh r-. IJHVAH Ugur 
Singh. (1870) 13 M. I. A 373= 14 W. E. (P. c.) 1 = 

6 B.L. E (P. 0.) 293 = 2 Suth. 330 = 2 Sar. 666. 

- Debts binding on inheritance — Payment of. See 

Hindu Law — Inheritance — Debts bindin(; on. 

(1909) 36 I. A. 138 (147) = 31 A. 497 (606). 


HINDU luAJN--{Contd.) 

Inheritance— Primogeniture. 

{See also HINDU LAW — IMPARTIBLE ESTATE — 

Succession to— Primogeniture.) 

Custom ok. 

District custom — Evidence of — Collector's letter — 

Value of. 

The custom of primogeniture is stated in two ways, first 
as a custom of a District .so as to bring it within the Regu- 
lation X of 1800; that is to say, it is the custom of a 
district .suppo>ed to be a Jungle mehaf in Zillah B. Now, 
of the existence in any known district whatever of any- 
thing which can he predicated as a Jungle mehal in which 
this Zemindary is situated there is neither pleading nor 
evidence. There is nothing at all to show any custom, 
except a Collector’s letter with respect to a custom extending 
to all the Zemindaries, throughout the whole Zillah B ; and 
certainly it svould l)e very strong indeed to hold, merely 
upon that evidence, that there was a custom proved extend- 
ing to the whole of the Zillah of B. or to the whole r.f any 
undefined district within that Zillah (548-9). {Lord Justhe 
James.) U.MRITHNATH CHOWDHRV v. GOUUEENATH 

C'HOWDHRY. (1870) 13 M. I. A. 542 = 

15 W. R. ( P. C.) 10 = 6 B. L. R. 232 = 2 Siitb 381 = 

2 Sar. 618. 

Evidence of — Gaddi nashin — Cm tom of — Evidence 

of — Value of. 

The custom of gaddinashini has clearly an important 
bearing up.on that of primogeniture, though the connection 
between them may not be a nece.ssary one, in a ca.se in 
which the two things are identified in die minds of witnesses 
and of the parlies. {Lord Hobhouse.) ThaKUR NITRP.AL 

Singh v. Thakur Jai Singh Pal. 

(1896) 23 I. A. 147 -19 A 1 (10) = 7 Sar. 49. 

4'he custom of gaddinashini has ati impoitanl bear- 
ing on that of primogeniture, tlujugh the connection be 
tween them may not be a necessary one. 

Where the evidence showed that for a period of neai iy 
80 years from the time of the British occupation, the enjoy- 
ment of the suit estate had been consistent with the custom 
of descent by primogeniture, and for the earlier and greater 
part of that term had been inconsistent with any other legal 
basis, and it appeared that in two other families in the same 
district, derived from the same ance.stor as the parties to 
the suit, the same custom prevailed, hePf reversing the 
judgment of the High Court, that the cu.stom had been 
satisfactorily proved. {Lord Davey.) (I.ARURUDHWAJ.A 

I'KASHAi) Singh v. Saparandhwaja Prasad Singh, 
(1900) 27 I. A. 238 = 23 A. 37 = 5 C. W. N 33 - 
2 Bom. L. E. 831 7 Sar. 724 = 10 M. L, J. 267. 

Evidence of — Lambardarship — De^'olution of. by 

primogeniture in family — Evidence of — Value of. 

A lambardar represents the estate in all transactions with 
the Government. It is of importance that he should be of 
capacity for business, and it is usual in a joint family to 
apiX)int one of the elder members of tlie family. When it 
is found that the office devolves by primogeniture in a 
family, it seems a material circumstance to aid to the con- 
clusion that the estate devolves in the same way in the same 
family. {Lord Hobhouse.) 'i'HAKUR NiTkPAL SlNGH 7'. 

Thakur Jai Singh I\m,. (1896) 231. A. 147 = 

19 A. 1 (14) = 7Sai*. 49. 

Eamily custom — Destruction of — Sanad from Go7>- 

ernment inconsistent with custom — Acceptance by head of 
family of. at permanent settlement — Effect of. 

In a case in which the District Judge had found on evi- 
dence that in the family to which the litigants belonged a 
custom of primogeniture prevailed, that under it women 
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HINDU LAW— (C«/.7,/.) 

Inheritance— Primogeniture— (6’<v//, A) 

CUS'IOM OV—{Contd,) 

were excluded from inheritance, and that the male relative 
who was in the eldest line of male descent from the last 
holder or his father or «rand father succeeded, the appellate 
C'ourt concurred with the District Judge in holding that the 
evidence established that the custom found by the District 
judge to be an existing operative custom was at some time 
or other before the settlement of 1865 existing as an opera- 
tive binding custom. They differed from him, however, in 
holding that the custom, though once existing and operative, 
had ceased to be so, because it had been destroyed by the 
acceptance by the then head of the family at the Permanent 
Settlement in 1865 of a sanad from the Government of 
India containing clauses inconsistent with the custom. 

Held, that if the family custom found applied to and 
bound the estate the subject-matter of the suit, the head of 
the family for the time being could not destroy that custom 
or release his estate from it by becoming grantee from the 
Crown under such a document as the sanad. {Lord Atkin- 
um ) K\o Kishokk Singh zc Musammat Gahenabai. 

(1919) 12 L. w.730(737, 743) = 15N. L. R. 176 = 

17 A. L. J- 1077 = 26 M. L. T. 494 = 
24 C. W. N. 601 = 22 Bom. L. R. 507 = 
63 I. C. 630 =37 M. L. J. 562. 


family custom— Estate not being technically knenvn 

Raj or Poliem not inconsistent with, 

' It is too late to question that a custom of descent accord- 
ine to the hw of primogeniture may exist by kolachar or 
family custom, although the estate may not Ite what is tech- 
nirallv known either as a raj in the north of India or as a 
nolUam i^he South of India (269). (67. James W. 

6W.//r.) CHOWI.HRV CH.NTAMUN SINGH .. MUSSA. 

MIIT NOWI.UKHO KONWARI. (1876) 2 I. A. 263- 

Min NOWi.u ^53(^59)^24 W.R. 266 = 3 Sar. 537 = 

3 Siith. 204. 


^family custom — Proof of. 

The parties to the suit belonged to a Rajput family settled 
for many centuries in the Nimar District (Central Provinces). 
The question was whether there existed in the family a 
custom of succession by primogeniture, the eldest son succee 
ding to the gaddi and the title of Rana, and the younger 
sons being entitled only to maintenance. 

Held, on the evidence, reversing the Court below, that the 
custom had been established (464-5). {Mr. Ameer Ali.) 
mah^tah Singh v. Padam Singh. 

(1921) 48 I. A. 446 = 48 C. 997 = 26 C. W. N. 226 = 

20 A.L. J. 443=64 I. C. 194 = 
A. I. R. 1922 P. C. 146. 


family custom — Proof of— Quantum — Estate simple 

and single and of recent date. 

The other custom alleged is a family custom of this parti- 
cular family. Of that family custom there really is no suffi- 
cient allegation, if there be any allegation at all. Their 
Jx)rdships find nothing on the pleadings to raise such a cus- 
tom as that, in the manner in which it ought to have been 
raised, if it was intended to have been pleaded and proved 
in this case. Even if there be anything which is sufficient 
to raise the plea of family custom, there is no satisfactory 
evidence to prove that custom. There is some trace in the 
letter of a Collector of a sort of general custom extending 
through the whole Zillah in which the suit Zemindary is 
situated, all the zemindaries being held by the kind of title 
alleged,' but the genealogical tree, which is the only thing 
contrary which is in evidence, is certainly insufficient to found 
a family custom, which the Court below have held must be 
proved by something like what we should call in this country 
immemorial usage. It is a thing which cannot be predicated 
of a simple and single estate, the title to which dates from 


HINDU LAW-^C^wA/.) 

Inheritance— Primogeniture— 

Custom o'^—{Contdf) 

comparatively a short period of time back (549-50). {Lord 
Justice Jamesf) UMRITHNATH ChOWJDHRY GOUREE- 
NATH Chowdhry. (1870) 13 M. I. A. 642 = 

16 W. R. (P. C.) 10 = 6 B. L. E 232 = 

2Suth. 381 = 2 Sar. 618. 

family and local custom of — Onus of proof of. 

The burden of proving a family and a local custom of 
primogeniture is entirely on the party setting up such a 
custom (550). {Lord Justice James.) UMRITHNATH 

Chowdhry v. Goureenath Chowdhry, 

(1870) 13 M. 1. A. 642 = 15 W. E. (P. C.) 10 = 
6 B. L. R. 232 = 2 Suth. 381 = 2 Sar. 618. 

Impartibiiily and inalienability — Customs of— 

Proof of. 

Held, on the evidence, that the appellant had failed to 
establish the exceptional family custom .set up by him, 
namely, that the suit estate was descendible on a single heir 
male, and that it was impartible and inalienable (744-5). 
Rajah Raj Kishen Singh v. Ramjoy Surma 
Mozoomdar. (1872) 2 Suth. 744= 

19 W. R. 8 = 8M. J. 151. 

Proof of. 


[ on the evidence affirming the High Court, that, 

1 whatever might have been the earlier history of the suit 
i estate, which was, at most, only a sub-tenure of some kind 
i under the Rajah of Beerbhoom, since its re.sumption it was 
j to be treated as subject to the general law of succession, and 
i a family custom of descent by primogeniture was not estab- 
lished (925). MUSSAMAT SHEO SOONDOOREE V, PIRTHEE 
Singh. (1873) 2 Suth. 922 = 21 W. R. 89. 

— Proof of. 

' Where the question was whether the ancestral property of 
a Rajput family long settled in the Agra district devolved 
; according to ordinary Mithakshara law, or w’as subject to the 
: custom of primogeniture, held, reversing the High Court and 
restoring the Sub-Judge, that all the lines of evidence con- 
verged on the same point, %iiz., the custom of primogeniture. 

Perhaps no one of them would, if standing alone, be con- 
clusive in favour of that view ; but taken as a whole they 
were conclusive. {Lord Hobhouse.) Thakur NITRPAL 
Singh r. Thakur Jai Singh Pal. 

(1896)231. A. 147 = 19 A. 1 = 7 Sar. 49. 

Proof of — Onus — Quantujn. 

A special family custom, such as the custom of descent by 
primogeniture, involving a departure from the ordinary 
Hindu law should be properly proved (253). {Lord Daveyf) 
Garurudhwaja Prashad Singh?/. Saparandhwaja 
Prasad Singh. (1900) 27 I. A. 238=23 A. 37 = 

5 C. W. N. 33 = 2 Bom. L. R. 831 = 

7 Sar. 724 = 10 M. L. J. 267. 

Eldest member-preference of. 

Reason for. See HINDU LAW— INHERITANCE- 

PRIMOGENITURE — Ordinary law— Applicability- 
Rule. (1872) Sup. I. A. 1 (9) =14 M. I. A. 670. 

Lineal Primogeniture — Family custom ok. 

Evidence of — Admissions recent by members of family 

— Value of. 

In a case in which the question was whether the succession 
to the suit estate was governed by a family custom of suc- 
cession by lineal primogeniture, or by the ordinary Hindu 
law, held, that much importance could not be attached to 
admissions made in recent years by members of the family 
of the parties. {Sir Andrew Scoble.) RamaKANTA DaS v, 
Chowdhuri Shamanand Das. (1908)361. A. 49 = 
36 C. 590(696) = 6M.L. T. 84 = 9 0. L. J. 499 = 

13 0. W. N. 681 = 11 Bom. L. B. 630 = 

6 A. Ii. J. 364 = 1 1. C. 764 = 19 M. L. J. 239. 
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Inheritance— Primogeniture— 

LINEAL Primogeniture— Family custom ok— 
(jCantd,) 

Proof of— Evidence required. 

To establish a family custom of succession by lineal primo- 
geniture, the evidence must be clear and unambiguous (06). 
(Sir Andreiu Scoble.) RAMAKANTA DaS v. CHOWDHUKI 
SHAMANAND Das. (1908) 36 I. A. 49 = 

36 C. 690 (698) = 6 M. L. T. 84 = 9 C. L. J. 499 = 

13 C. W. N. 581 = 11 Bom. L. B. 630 = 
6 A, L. J. 364 = 1 1. C. 764 = 19 M. L. J. 239. 

The question was whether the succession to the suit 

estate w’as governed by a family custom of succession by 
lineal primogeniture, or by the ordinary Hindu law. 

The family was a Brahmin family long established in 
('uttack, members of which were proved to nave held the 
office of Chowdhuri, under both the Mogul and the Mahratla 
rule. The documents in the case showed that the office of 
(.'howdhuri (chief) was held for many generations by a mem- 
Ix^r of the family and that, to the holder of that office, cer- 
tain lands were assessed as a part of his remuneration and 
that the grant was of an office only and to an individual to 
lx,* held during good behaviour and revocable at the pleasure 
of the sovereign by whom it might be conferred, not merely 
on the eldest son, but on anybody. The evidence was fur- 
ther to the effect that, whenever the holder of the estate died 
leaving more than one son, the right of the eldest son was 
challenged in the Courts, and the litigation invariably ended 
in a compromise under which the younger sons obtained a 
share of the estate very much in excess of the maintenance 
to which, had the custom existed, they would have l>een 
entitled. 

//eid, that the evidence failed to give to the alleged cus- 
tom the character of certainty, whicli is essential to its vali 
dity. (^Sir Andrew Seobief) RAMARANTA DaS v. CHOW- 
UHl'RI StlAMANANU DAS. (1908) 36 I. A. 49 (70 1) - 
36 C. 690(602 3) - 6 M L. T. 84 = 9 C. L. J. 499 = 

13 0. W. N. 681 = 11 Bom. L. R. 630 -- 
6 A. L. J. 364 = 1 1. C. 754 - 19 M. L. J. 239. 

Ordinary I.aw — appijcability. 

Rule— Exception — Eldest member — Preference of — 

Reason for. 

Succession by primogeniture is the rare exception to the 
ordinary rule in Hindu families taking place only upon the 
descent of some impartible subject, as a raj or office, and in 
nujst cases of the kind some local or family usage regulat- 
ing such descent will l)e found (6). 

The inheritance of Hindus which descend on a single 
heir are almost entirely confined to Zemindaries, in the 
nature of a raj, and to offices and setnble it is obviously in 
accordance with reason and convenience that such .succes- 
sions should devolve upon the son, w'ho would, in natural 
course, first reach manhood, and be capable of discharging 
the duties attaching to inheritances of the kind (9). (Sir 
Montage E. Smith.) RaMALAKSHMI AMMAL v. SiVA- 

nantha Perumal Sethurayer. (1872) Sup. I.A. 1 = 

17 W.B. 663 = 12 B. L. R. 396 = 2 Suth. 603 = 

3 Sar. 108 = 14 M. I. A. 670. 

T est — Evi denee. 

The question whether an estate is subject to the ordinary 
Hindu Law of succession, or descends according to the rule 
of primogeniture, must be decided in each case according 
to the evidence given in it (144). (AVr Richard Couch.) 

Srimantu Raja Yarlagadda Mallikarjuna v. Sri- 
MANTU Raja Yarlagadda Durga. 

(1890) 17 I.A. 134 = 13 M. 406 (423) = 6 Sar. 547. 

The question whether an estate is subject to the ordi- 
nary Hindu I.aw of succession or descends according to the 
nary Hprimogenitare most be decided in each case accord- 
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Inheritance — Primogeniture — (Contd,) 

Ordinary Law— Applicability— 

ing to the evidence given in it (269). {Lord Macnaghten,) 

Kachi Kaliy.ana rengappa K.alakka Thola Uda- 
yar V. Kachi Yuva Rengappa Kalakka Thola 
Uuayar. (1905) 32 1. A. 261 = 28 M. 608 (616) = 
2C.L. J. 231 = 10 C. W. N. 95 = 1 M.L.T. 12 = 
2 A. L. J. 845 = 7 Bom. L. R. 907 = 8 Sar. 866 = 

15 M. li. J. 312. 

In order to establish that any estate is descendible 

otherwise than in accordance with the ordinary rules of in- 
heritance of the Hindu law, it must l>e proved either that 
it is from its nature impartible and descendible to a single 
heir, or that it is so impartible and descendible by virtue 
of a special family custom. The nature of the estate and 
the existence or otherwise of a special family cu.^tom are 
questions of fact to Ixj determined on the evidence availa- 
ble in each case, {Lord Parker.) VENKATA NAKA- 

-siMHA appa Row v. Pari hasar.athy Appa Row. 

(1913) 41 lA. 51=37 M. 199 = 18C.W. N. 554 = 

(1914)M.W.N. 299 = 16 Bom. L.R. 328 = 
19 C. L. J. 369 = 15 M.L.T. 285 = 12 A. L. J. 316 = 

23 I. C. 166 = 26 M.L, J. 411. 

Inheritance — Principal— Increment. 

Inseparability of. See HINDU Law' — PRINCIPAL 

—Increment. 

Inheritance — Propinquity— Spiritual benefit. 

.Vrv- Hindu Law — Inheritance — Spiritual 

BENEKir. 

Inheritance— Religion— Connection between. 

-The law of succession of the Hindus partakes greatly 

of their religious opinions, and is part of their system (167). 
{Mr. Raren Parke.) KUTCHEPUTI V Dim' IHA 7 '. Ka- 
lUNDKU N \RAIN Kak. (1839) 2 M. I. A. 132 = 

2 Suth. 1 = 1 Sar. 161. 

There is in the Hindu law so close a connection l)e- 

tween their religion and theii succes.sion to proixirty, that 
the preferable right to perform the sraddh is commonly 
viewed as governing also the question of the preferable 
right to succession of property ; and as a general rule they 
would be expected to be found in union (96-7). {Sir James 
W, Colvtle.) SOORENDRONA'i H ROV v, MuSSUMAT 

Huramonee Rurmoneah. (1868) 12 M. I. a 81 = 
10 W. R (P.C.) 36 = 1 B.L.R. (P.C.) 26 = 2Suth. 147 = 

2 Sar. 372. 

The law of England, in the absence of custom, 

adopts the law of primogeniture as to inheritable freeholds, 
and a distribution amongst the neare.st of kin as to perso- 
nality, a distinction not known in Hindu Law. The only 
trace of religion in the history of the law of succession in 
Kngland is the trust (without any l^eneficial interest) for- 
merly reposed in the Church to administer personal pro- 
perty (64). 

In the Hindu law of inheritance, on the contrary, the 
heir or heirs are selected w’ho are most capable of exercis- 
ing those religious rites which are considered to be benefi- 
cial to the deceased (64). {Mr, Justice IVillesf) Jui'TEN- 
DROMOHUN Tagore v. Ganendromohun Tagore 
(1872) Sup. I. A. 47 = 9 B.L.R. 377 -- 18 W. B, 359 = 

3 Sar. 82 = 2 Suth. 692. 

The proprietary riglit of a son by inheritance from 

his father is expressly ordained, because the wealth devolv- 
ing upon sons benefits the deceased, and the right of succes- 
sion of other heirs to the property is also founded on com- 
petence for offering oblations at obsequies (146-7). {Sir 
Barnes Peacock,) MONIRAM KOLITA v Kerry KOLI- 
TANY. (1880) 7 LA. 116 = 6 C. 776 (781-2) = 

6 0. L. E. 322 = 4 Sar. 103 = 3 Suth. 766, 
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HINDU IsA'fi—iContd.) 

Inheritance— Religious Succession - Spiritual 
preceptor— Succession to — Pupil's right of. 

Basis of. 


In the Hindu system a peculiar and intimate relationship 
exists l>et\veen the pupil and the guru who has to initiate 
him into the mysteries of the Vedic laws and rites, and 
under whose roof he has to pass many years of his life. 
This mystical relationship between a spiritual preceptor and 
a pupil is regarded as creating a close tie between them and 
is evidently the basis of the right of the former to succeed 
to the estate of the latter (313). {Mr, Ameer Ait.) 
RAMCHANDRA MaKTAND WAIKAR V. ViNAYAK VEN- 
KATESH KOTHLKAR. (1914) 41 I. A. 290 = 

42 C. 384 (421) = 18C. W. N. 1154=16 M. L. T. 447 = 

ION. L R. 112 = (1914) M. W N. 835 = 
16 Bom. L. R. 863 = 12 A L. J. 1281 = 20 C. L. J. 573 = 

25 I.C. 290 = 27 M. L. J. 333. 

Niiiang sect — Custom among. 

The suit related to the succession to the property of one 
'A. The defendant was his son and heir according to the 
ordinary rule of succession. The plaintiffs allegeii that 
was a father of the Nihang sect, and that Ins property 
consequently passed, according to the rules of religious 
succession, to the plaintiffs, his fellow disciples. The ques- 
tion was whether Z was ameml>er of a religious body of 
Nihangs, in which the rules of succession in favour of 
disciples prevailed. 

Held, on the evidence, affirming the High Couit, that 
the plaintiffs had failed to prove that Z was a member of 
the sect of Nihangs. in which the rules of succession in 
favour of disciples prevailed. {Lord Shand.) M ahan r 
Oajraj Puri v. Achaibar Puri. (1893) 21 1. A. 17 = 

16 A. 191= 6Sar 414 

Inheritance— Right of. 

Basis of — Preferential right — Questions as to — Pro- 
pinquity— Spiritual benefit— Tests of — Applicability. See 

Hindu I^aw— Inheritance— Spiritual RENKi-rr. 

Conveyance of, or contract to convey — What 

amounts to. See HINDU Caw— WIDOW— InhekiTANCI: 

(1870) 13 M.I A 585 (598 9). 

Deed taking away— What amounts to. See HINDU 

j,Aw — I llegitimate son— Inherh ance by. 

(1861) 8 M. I. A. 400 (419-20). 

“ Disclaimer of, for valuable consideration — Claim 
subsequent inconsistent with — Maintainability. See MahO- 

medan Law— Inheritamce — Right ok — Disclai- 
mer OF, FOR valuable CONSIDERATION. 

(1875) 24 W. R. 28. 

Disclaimer of interest in property during lifetime of 

propositus — Validity of — Effect of. See HINDU I.aW’ 

W mow — I nheritance — Son. 

(1870) 13 M.I.A. 585(598-9). 

• Enforcement of— Estoppel — Conveyance by heir 

during lifetime of propositus of present interest in his pro- 
perties — Effect. Hindu Law — Widow — Inheri- 
tance-Son. (1870) 13 M. I. A. 685 (600). 

Religion— Change of— Effect. See (1) CaSTE DIS- 
ABILITIES Removal act XXI of 1850 ; ( 2 ) Hindu- 
CONVERSION AND CONVERT; AND (3) HINDU LaW— 

Caste. 

Vesting of — Disqulification .subsequent to — No 

divesting by reason of. See HINDU LaW— INHERITANCE 

—Disqualification subsequent to opening of. 

Inheritance — Buie of. 

See Hindu LAW— Inheritance— (I) i.aw ap 

PLICABLE AND (2) LAW OF, 


HINDU LAW— ((7(>;//i/.) 

Inheritance—Eule of— (C^?;//*/.) 

Contravention of— Construction of deed resulting in 

—Permissibility. See DEED — CONSTRUCTION OF— IN- 
HERITANCE. (1870) 13 M. I A. 497 (609). 

Decision or work of authority — Rule not directly 

laid doum in — Deduction of rttle in case of— Mode of. 

The High Court in their judgment declare that “no work 
of authority or decision” had been cited or found directly 
giving the rule of descent. If it really be that the rule of 
succession is noc directly declared in books of authority, or 
in decided cases, then it must be deduced from those rule-t 
which are settled, and the principles on which they are 
founded (6). {Sir Montague E. Smith.) RaMALAKSHMI 

Ammaj. r. Sivanantha Perumal Sethurayar. 

(1872) Sup. 1. A. 1 = 17 W. R. 663 = 12 B. L. E. 396= 

2Suth. 603 = 3Sar. 108 = 14 M. I. A. 670. 

Decisions uniform — Rule laid denun in — Unsettling 

of, on m^vel interpretation of old and obscure te.xts — Pro' 
priety. 

'J'heir Lordships would have an insuperable objection, 
liy a decision founded on a new construction of the words 
of the Mithakshara, to run counter to that which appears to 
them to be the current of modern authority. To alter the 
law of succession as established by a uniform course of 
decisions, or even by the dicta of received treatises, by some 
novel interpretations of the vague and often conflicting texts 
of the Hindu Commentators, would be most dangerous, in- 
asmuch hS it would unsettle existing titles (403). iStr 
James IV. Colvile.) ThaKOORAIN SAHIBA v. MOHUN 
I.Al.i.. (1867) 11 M. 1. A. 386 = 7 W. E. (P. U) 25 = 

1 Suth. 681 = 2 Sar. 289. 

Their lordships think that after the series of deci- 
sions which have occurred in Bengal and Madras, it would be 
unsafe to open them by giving effect to arguments founded 
on a different interpretation of old and obscure texts (32). 

N. B . — In this case the question was whether under the 
law of the Mithakshara the estate which a daughter inherit- 
ed from her father was a limited and a restricted estate 
only, or was an e.stale of the nature of stridhun. {l^i*' 
Montague E. Smith.) CHOTAY LALL z/. CHUNNO LaLL. 

(1878) 6 I. A. 15 = 4 C. 744 ( 766 6) = 3 C. L. E. 466 = 

3 Sar. 880 = 3 Suth. 672. 

-Foundation of--Manu’s text. See HINDU LAW- 

INHERITANCE— SapindaS — Rule regarding. 

(1921) 48 I. A. 86 (92). 

Madras Reg. XXV of mi—Sanad in common 

form under — Acceptance of— Effect, 

It must be taken to be settled that the acceptance of a 
Sanad in common form under Regulation XXV of 1802 does 
not of itself and apart from other circumstances avail to 
alter the succession to an hereilitary estate (269). {Lord 
Macnaghten.) KaCHI KaLIYANA RENGAPPA KaLAKKA 
Thola Udavar V. Kachi Yuva Rengappa Kalakka 
Thola Udayar. (1906) 32 I. A. 261 = 

28 M. 608 (616)= 2 C.L. J. 231 = 10 C. W. N. 96 = 

1 M. L. T. 12 = 2 A. L. J. 846 = 7 Bom. L. B. 907 = 

8 Sar. 865 = 16 M. L. J.312. 

See also HINDU LAW — IMPARTIBLE ESTATE— 

Nature and incidents of— Madras Rfg. XXV of 
1802. 

^Xature of property and of deceased's interest in it— 

Rule dependent upon. 

The law of succession follows the nature of the property 
and of the interest in it of the deceased (610). {Lord Justice 
Turner?) KATAMA NaTCHIAR v. ThE KaJAH OF SHIVA- 

GUNGA. (1863) 9 M. I. A, 639 = 2 W. E. (P. C.) 31- 

1 Suth. 620 » 2 S«r. 26. 
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HINDU LAW— 

Inheritance— Eule of— 

Ordinary law — Primogeniture. See HINDU Law — 

Inheritance— Primogeniture. 

Survivorship and spiritual benefit — Two leading 

rules. 

There are two principles on which the rule of succession 
according to the Hindu law appears to depend : the first 
is that which determines the right to offer the funeral 
oblation, and the degree in which the person making the 
offering is supposed to minister to the spiritual benefit of the 
deceased ; the other is an assumed right of survivorship 
( 6 IO), {Lord Justice Turner f) KaTAMA NaTCHIAR v. 

The Rajah of Shivagunga. (1863) 9 M. L A. 639 = 

2 W. E. (P. C.) 31 = 1 Suth. 620 = 2 Sar. 25. 

As laid down in the Shivagunga case, there are in 

the Hindu law two leading rules of inheritance, — that 
founded on the religious duty and superior efficacy of obla- 
tion and sacrifice ; and that of survivorship. Where the 
latter rule cannot apply, the former must be resorted to 
(541). {Lord Chelmsford f) NEELKISTO DKB HUKMONO 
V. Beerchunder Th^koor. (1869) 12 M. I. A. 523 = 

12 W. E.(P. C.) 21 = 3 B. L, E. (P. C.) 13 = 

2 Suth. 243 = 2 Sar. 523. 

Inheritance —Sapindas. 

Classes of^ Preferential ri ght in — Test — Bombay 

Mithakshara. 

By the law of the Mithakshara, as interpreted and accept- 
ed in Western India, the preferential right to inherit in the 
classes of sapindas is to be determined by family relation- 
ship or the community of corporal particles, and not alone 
by the capacity of performing funeral rites. It may happen 
that, in some instances, the same person would be the pre- 
ferential heir, whichever of these tests was adoptetl (234) 
{Sir Montague E. Smith.) LULEOOBHOV BaPOOBHOV 
7. Cassibai. (1880)7 I A. 212 = 6 B. 110(121) = 

7 C. L. E. 445 = 4 Sar. 164 = 3 Suth. 796. 

Classes of^ in Mithahshara — Samana gotra sapindas 

and Bhinna gotru sapindas. 

Sapinda relations are, by the Mithakshara, divided into 
two groups, namely, samana-gotra sapindas (blood relations 
of the same gotra or stock) and bhinna-gotra sapindas (con- 
sanguineous relations belonging to another gotra), in other 
words blood relations connected through females who have 
passed into other families or gotras. The bhinna-gotra 
sapindas on whom the law confers the right of inheritance 
are the inheriting bandhus (354). {Mr, Ameer Ali.) 
VeDACHELA MUDALIAR V. SUBRAMANIA MUDAl.IAR. 

(1921) 48 I. A. 349 = 44 M. 763 (767) = 14 L. W. 402 = 

(1921) M. W. N. 669 = 2 Pat. L.T. 707 = 
26 C. W. N. 169 = 24 Bom. L. E, 649 = 
30 M. L. T. 198 = 4 U. P. L. E. (P. C.) 13 = 

A. I. E. 1922 P.C. 33 = 64 I. C. 402 = 41 M. L. J.676. 

Definition of^ in Mithakshara — Marriage — Defini- 
tion as to, 

Vijnaneswara (in the Acharakanda of the Mithakshara) 
and Nilakantha (in his Sanskara Mayukha) were, no doubt, 
treating in these passages of sapi.ida relationship in con- 
nection with marriage ; but no further definition of sapindas 
is given in those parts of their respective books which treat 
of inheritance. The learned Judges below have inferred, in 
the absence of any indication to the contrary, that the 
above-mentioned definition.s were intended by the authors 
of the Mithakshara and the Mayukha to apply wherever 
in those books sapindaship was treated of, and consequently 

treated of in relation to the right to inherit 
(233). {Sir Montague R, Smith.) LULLOOBHOY BapoO- 
bhoy Cassibai. (1880) 7 I. A. 212=6 B.. 110 (120; = 

7 0. L. E. 445 = 4 Sar. 164=3 Suth, 796. 


HINDU 'LA'^—{Contd.) 

Inheritance— Sapindas— 

In the third chapter of the Acharakanda Vijnanes- 
wara lays down the rules relating to the forbidden degrees of 
kindred, and there he defines his theory of relationship (3(X)). 
In those passages he was laying down rules for the limita- 
tion of sapinda-reiationship generally (302). Those limita- 
tions of Vijnaneswara on Sapinda-reiationship are not con- 
fined to marriage, impurity, and exequiaJ rites, but relate to 
inheritance also (304). {Afr. Ameer AH.) RaMCHANDRA 
MaRTAND WaiKAR V. VINAVAK VeNKATESH KOTHE* 
KAR. (1914) 41 I.A. 290 = 42 C.384 (407, 409, 410-1) = 
18 C. W. N. 1154 = 16 M. L. T. 447 = 10 N. L. E. 112 = 

(1914) M. W. N. 835- 16 Bom. L. E. 863 = 
12 A. L. J. 1281 = 20 C. L. J. 573 = 25 I. C. 290 = 

27 M. L. J. 333. 

Rnumeraiion of, in Mithakshara — Not exhaustive. 

That the mention in the Mithakshara of certain members 
of the family as gotraja-sapindas is not exhaustive, and that 
others than those expressly mentioned may be included in 
the class, may lx; inferred from the following passage in pi. 3 
of C. 2, S. 5 of the Mithakshara ; — “ On failure of the 
paternal grandmother, gotraja-sapindas, namely, “grand- 
father and the rest, inherit the estate.” It would seem, also, 
though the grandmother and great-grandmother are also 
expressly mentioned, that the wives of the remoter ancestors 
in the direct ascending line up to the seventh degree would 
likewise succeed to their descendants as sapindas. The 
reasons for the decision of this Board that the enumeration 
of bandhus contained in the Mithakshara is not exhaustive 
are applicable to the enumeration of the sapindas (236). 
{Sir Montague E. Smith.) LUI.LOOBHOV BaPOOBHOY v. 

Cassibai. (1880) 7 I. A. 212 = 5 B. 110(123) = 

7 C. L. E. 445 = 4 Sar. 164= 3 Suth. 796. 

Female* — Right of., to uiherii as Gotraja-Sapinda 

— Bombay Mithakshara — IVideno of paternal first cousin — 
More remote collateral male line — Preference. 

Held that, by the Hindu law of inheritance prevailing 
in Western India, the widow of a paternal first cousin of a 
deceased Hindu became by her marriage his Gotraja- 
Sapinda and was entitled to succeed to his estate in pre- 
ference to male Gotraja-Sapindas who were seventh in 
descent from the common ancestor of them and the deceased, 
which common ancestor was sixth in ascent from the 
deceased (239). {Sir Montague E. Smith.) LULLOOBHOY 
Bapoobhoy u. Cassibai, (1880) 7 1. A. 212= 

5 B. 110 (126)= 7 C. L. E. 445 = 4 Sar. 164 = 

3 Suth. 796. 

Great-grandson of great-greatgreat-grand father 

— Sapinda or Samanodaka. 

Quaere, whether the great-grandson of the great-great- 
great-grandfather of the deceased is a Sapinda or a Sama- 
nodaka (165).' {Sir Montague E, S7nith,) ThaKOOR 
JEEBNATH SiNGH V. COURT OF WARDS. 

(1876) 2 I.A. 163= 16 B. L. E. 190 = 23 W. E. 409 = 

3 Sar. 490 = 3 Suth. 142. 

Relationship of, in Mithakshara — Meaning of — 

Community of blood. {Mr. Ameer Ali.) VEDACHALA 
MUDALIAR 2/. SUBRAMANYA MUDALIAR. 

(1921) 48 I. A. 349 (354) = 44 M. 753 (767) = 

14 L. W. 402 = (1921) M. W. N. 669 = 2 Pat. L. T. 707 = 

26 C. W. N. 159 = 24iBom. L.E. 649 = 30 M.L.T. 198 = 
4U. P. L. E. (P. C.) 13 = A. I. E. 1922 P. C.33 = 

641. 0.402 = 41 M. L. J. 676. 

Relationship of — Meaning of, in Dayabhaga and 

Alithakshara — Distinction . 

Jimutavahana, the author of the Dayabhaga, con- 
siders sapinda-reiationship to mean “ Community in the 
offering of funeral oblations ” Vijnaneswara, the author of 
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HINDU UL^-iContti.) 

Inheritance — Sapindas^(Ci?;//(/.) 

the Mithakshara, construed sapinda-relationslup to arise 
from community of blood, or, to use the quaint language of 
Hindu writers, “ Community of particles of the same body” 
(298). {Mr. Ameer AH.) RaMCHANDRA MaRTAND 
WAIKAR V. VINAYAK VENKATESH KOTHEKAR. 

(1914) 41 I. A. 290 = 42 C. 384 (404-5) = 
18 C. W. N 1164=16 M. L. T. 447 = 10 N. L. R. 112 = 

(1914) M. W. N. 835= 16 Bom. h. R. 863- 
12 A. L. J. 1281 = 20 C. L. J. 573 = 25 I. C. 290 = 

27 M. L. J. 333. 

Under the Mithakshara the sapincla-relationship 

arises “ between two people through their being connected 
by particles of one body,” namely, that of the common 
ancestor, in other words, trom community of blood in contra- 
distinction to the Dayabhaga notion of “ community in the 
offering of religious oblations” (2l7). (J/r. Ameer ///;'.) 

Kuddha Singh v. laltu Singh. 

(1916) 421. A. 208 = 37 A. 604(613) = 20 C. W. N. 1 = 

22 c. L J. 481 =13. A. L. J. 1007 = 
17 Bom. L. R. 1022 = (1916) M. W. N. 772 = 
2 L. W. 897=18 M. L. T. 409 = 30 I. C 529 = 

29 M. L J. 434. 

Relatiofiship of — Sei’enth degree — ( 'outijination of 

each line to^ by Mr. Harrington — Correctness of. 

Mr. Harrington, the well-known author of the Analysis, 
and one of the most erudite judges of the old Sudder ('ourt 
of Bengal, declares that the succession of the Samanagotra 
sapindas e.xtends “ in this manner” to ‘‘the seventh de- 
gree ” (221) Perhaps Mr. Harrington’s view with regard to 
the continuation of each line of heirs to the seventh degree 
is open to the objection that it contravenes the rule of Manu: 

‘ To three (ancestors) water must l>e offered, to three 
funeral cake is given, the fourth (descendant is) the givei 
of these (oblations), the fifth has no connection with them.” 
It is not, however, necessary for the purpo.ses of this case to 
consider whether the principle suggested by him (Mr. Har- 
rington) is correct or not (225). {Mr. Ameer Ati.) Bui)- 
DAH Singh v. laltu Singh. (1915) 42 I. A. 208 = 

37 A. 604(617, 621) = 20 C W N. 1 = 
22 C. L. J. 481 = 13 A. L. J. 1007 = 
17 Bom. L R. 1022 = (1915j M. W. N. 772 = 
2 L. W. 897=18 M. L, T. 409 = 30 I. C. 529 = 

29 M. L J. 434. 

Rule regarding — Basis of — Manifs Text. 

The text of Manu “ the property of a near sapinda shall 
lie that of a near sapinda ” is the foundation of the rules of 
inheritance of the Hindus (92). {Sir John Edge.) ADIT 
Narayan Singh v. Mahabir Prasad Tewahi. 

(1921) 48 I. A. 86 = 2 Pat. L. T. 97 = 14 L. W. 20 = 

26 C. W. N, 842 = 23 Bom. L. R- 692 = 
6 Pat. L. T. 140 = 19 A. L. J. 208 = 
(1921) M. W.N. 153 = 33 C. L. J. 263 = 60 I. C. 251 = 

40 M. L. J. 270. 

Wife — Sapinda of husband and his family. See 

Hindu Law— Husband and Wife— Wife. 

Inheritance— Self -acquired or separate property. 

Devolution of. See HINDU LAW— INHERITANCE 

— Ancestral and self-acouired or .separate 

PROPERTIES. 

Inheritance— Sister. 

Descendants of — Right of — Mithakshara. 

While observing that the sister and her descendants 
found no place in the tables of succession, according to the 
law of the Mitakshara, their Lordships declined to decide 
the question of their right as the point was not raised in the 


I niNiyVLAVl-{Conid.) 

1 Inheritance— Sister— 

Court below (195 0). {Sir James W.Colvilef) KOOER 

Goolab Singh v. Kao Kurun Singh. 

(1871) 14 M. I. A. 176 = 10 B. L. E. 1 = 

2 Suth. 474 = 2 Sar. 722. 

— FaiheRs brothers son —Preference -^Bombay school. 

According to the law of inheritance prevailing in Bombay, 
sisters succeed to the estate of their deceased brother in pre- 
ference to their father’s brother^ sons (538). {Lard Justice 
Knight Bruce.) VenayeCK ANUNDROW v. LUXUMEE- 
BAKE. (1864) 9 M. I. A. 616 = 3 W. R. 41 (P. 0.) = 

1 B. H. C. E. 117=1 Suth. 640=2 Sar. 68, 

Right of. 

Sisters, ex concessis^ are excluded from the inheritance 
(402). {Sir James Colvile.) ThaKOORAIN SaHIBA 
r-. Mohun Lall. (1867) 11 M. I. A. 386 = 

7W. R. (P C.) 26 = 1 Suth 681 = 2 Sar. 289. 

Right of, under Bombay school — Marriage and 

receipt of marriage portion^Effect» 

There is no ground either in principle or otherwise for the 
argument that, according to the Bombay school, the marri- 
age of the .sisters and their marriage portions excluded them 
from participating in the inheritance of their deceased 
brother (538-9). {Lord Justice Knight Bruce.) VENAYECK 
ANUNDROW 7'. LUXUMEEBAEE. (1864) 9 M. I. A. 616 = 
3 W. R. 41 (P. C.) = l B. H. C. R. 117 = 1 Suth. 640 = 

2 Sar. 58. 

Right of, to succeed as bandhu. 

Quaere, whether the sisters of a deceased Hindu have a 
right to succeed to his estate as bandhoos (8). In any 
event they tan only succeed after the Sapindas have been 
exhausted (18). {Sir James JV. Cohnle.) RaJAH VeL- 

lanki Venkata Krishna Row v. Venkatarama- 

I.AKSHMI \ARASAVYA. (1876) 4 I. A. 1 = 

IM. 174(186)=26 W.R. 21 3 Sar. 669. 

Inheritance— Sons. 

ANCE-STRAL and SELF-ACQUIRED PROPERTIES OF 

father— Succession to. 

Courses and incidents of— Distinction. See HINDU 

Law— Inheritance— JOINT family— Member of. 

(1863) 9M. I. A. 639(609). 

First-born son. 

Preference of — Divisible and indivisible inheritances 

— Applicability to. 

One great rule of religion binding upon every Hindu is the 
duty of having a son, not only for the sake of the spiritual 
benefits he obtains for himself by his birth, but because he 
therel)y discharges the pious debt he ow’es to his ancestors. 
And, as a consequence naturally flowing from this law, the 
first-born son is, throughout the lx>oks of authority, treated 
as pre eminent amongst his brothers, and held to l^e entitled 
to many special privileges. 

It will be found, from numerous authorities and instances, 
that, although the father’s property, by the general rule, 
descends upon all his sons, yet, whenever it becomes neces- 
sary to make a distinction, precedence is given to the first- 
born. 

Thus Manu, after laying down the cardinal rule of succes- 
sion that brothers divide the paternal property among them, 
adds, ” the eldest brother may take entire possession of the 
patrimony ; and the others may live under him as they lived 
under their father, unless they choose to be separated.” 

“ By the eldest, at the moment of his birth, the father 
having begotten a son, discharges a debt to his own pro- 
genitors, The eldest son, therefore, ought, before partition, 
to manage the whole patrimony.” 
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HINDU LAW— (6V«A/.) 

Inheritance — '' 

FlKSl'-BOkN SOyi— {Co f/ it/.) 

" That son alone, by whose birth alone he discharge'^ liis 
debt, and through whom he attains immortality, was begot- 
ten from a sense of duty. 

The general doctrines above alluded to are also found in 
other old authorities, and are treated as part of the fouiul- 
ation of the Hindu law of succession by modern writers and 
compilers (6-7). 

The doctrines above referred to, though occurring in pas- 
sages treating of divisible inheritances, apply also to the case 
of an inheritance which is from its nature indivisible, and 
can therefore go to one only of several sons. In that case 
also, the first-born son, by reason of his genera l^pre-emi- 
nen :e, should be preferred to his younger brother (7). (Sir 
Montague E. Smith.) RaMALARSHMI AMMAI. r-. SlVA- 
NANTHA PERUMAL SETHURAYAR. 

(1872) Sup. I. A. 1 = 14 M. I. A. 570 = 17 W. R 553 - 

12 B. L R. 396 = 2 Suth. 603 = 3 Sar. 108. 

Preference of — Mothers different of same c.iste and 


HINDU —{C ontd 

Inheritance — Sons— (CWi/.) 

FrFST-RORN SON — {Contd.) 
-Status of. 


It is by the brith of his first-born son that a Hindu dis- 
chaiges the duty which he owes to his ancestors and obtains 
spiritual benefits for himself, and, therefore, it is to that son 
that pre-eminence should be given (109). {Lord Davey.) 

Jagaoish B \haduk 7'. Sheo Partab Singh. 

(1901) 28 I. A. 100 = 23 A. 369(380) = 5C. W. N. 802 = 

3 Bom. L. R. 298 = 8 Sar. 19 = 11 M. L. J. 178 

RIGHT OF, UNDER DAYABHAOA LaW. 

Basis of — Kxclusion from inheritance — Grounds. 


. 1 


c/ass — Sons of — Applicability to case of 

It was not disputed that in the case of several sons by the 
same mother, the first-born would be prefened to his 
younger brothers in the case of an inheritance which is from 
its nature indivisible; but it was contended that where there 
were sons by different wives the priority of niarriage and 
not of birth was to be regarded. No authority whatever 
was cited to support this contention, certainly none as regards 
the sons by any wives after the first. On the contrary, there 
is a good deal of authority pointing to the coiv lusion that 
there is no distinction, except seniority of biith, amongst the 
sons of wives of the same caste and class. 

Thus Manu says, “ a younger son being Ixirn of a first 
marriage after an elder son had been born of a wife last 
married but of a Unver class., it may l>e a doubt in that case 
how the d vision shall be made." 

The doubt thus suggested whether, even in the case of a 
wife of a lower class, there would Ije inequality of division 
amongst the sons, raises a strong presumption that there 
would be none where the mothers were of the .same class. 
But the matter does not rest on presumption, for S. 125 
runs thus : — 

“ As between sons born of wives ecpial in tlieir class, aiul 
without any other distinction, there can be no .seniority in 
right of the mother ; but the seniority ordained by /a'.v is 
according to birth ’’ 

It is true the writer is in this section treating of partible 
successions, but he is at the same time proclaiming the pri- 
vileges to which the eldest son is entitled, and one of them 
he had just declared in a preceding section (1 19) thus ; — 

“ \j:i them never divide the value of a single goat or 
sheep ; a single goat or sheep, remaining after an equal 
distribution, belongs to the first-born.” 

Now. when it is said that the single goat or sheep is to 
belong to one son', it is apparently for the same reason that 
a zemindary so descends, 773., that the subject is in its 
nature impartible, and, therefore, the rule that is laid down 
with reference to one impartible subject, 'oiz., that ”it 
belongs to the first-l)orn,” appears by reasonable and just 
implication to be the rule applicable to all such sulqects. 
And which of several sons is to be deemed the first-born is 
declared by S. 125 alx)ve cited, ” there can be no seniority 
in right of the mother, but the seniority ordained by law is 
according to birth” (7-8), {Sir Montague E. Smith.) 
RaMALAKSHMI AMMAL V. SIVANANTHA PERUMAL 

SETHURAYAR. (1872) Sup.I. A. 1 = 14 M. I. A. 570 = 
17 W. E. 563 = 12 B. L. R. 396 = 2 Suth. 603 = 

3 Sar. 108. 


See Hindu Law— Inheritance— Exclusion from— 

SON. (1880)71. A. 115 (146-7) = 5 0.776(781-2). 

UNDivinED FATHER— Succession to— Principle 

APPLICABLE TO. 

1 nhcritance or survivorship — Bombay Mithakshara. 

It is not altogether clear upon the authorities how far the 
principle of inheritance as well as that of survivorship 
applies to a succession by an undivided son to his father in 
a case governed by the Mithakshara law of Bombay (l9l). 
{Sir James IV. Colvile.) LAKSHMAN DADA NAIK t/. 

R amachandra Dada Naik. (1880)7 I. A. 181 = 

5 B. 48 (59) = 7 C. L. R. 320 = 4 Sar. 173 = 

3 Suth. 778. 

Wives different— sons of— Preference. 

Vounger son of first loife — Elder sou by subsequent 

loifc. 

Quaiw whether according to the general Hindu law the 
son by the first wife would succeed before an elder brother 
l)y a subsequent wife (9\ {Sir Montague E. Smithf) 
RAMALAKSHMI AmMAL 7'. SiVANANTHA PERUIMAL 

Ski'HUK ak. ( 1872) Sup. I. A. 1=14 M. I. A. 670 = 

17 W- R. 553=12 B. L. R. 396 = 2 Suth. 603 = 

3 Sar. 108. 

Younger sons— Exclusion of. 

Custom of. See HINDU I. AW— INHERITANCE- 

EXCLUSION FROM— CUSTOM OF— SONS YOUNGER. 

Inheritance— Sovereign — Public and private 

property of. 

/Jevolutiou of — Distinction. 

It is vmy probable that there is a distinction between the 
public and private property of a Hindu Sovereign, and that 
although during his life, if he be an absolute monarch, he 
may dispose of all alike, yet on liis death some portions of 
his property, termed his private property, will go to one set 
of heirs, and the Raj with that portion of the property which 
is called public, will go to the succeeding Rajah (537). 
f/W Kingsdenou.) SECRETARY OF STATE IN COUNCIL 
OF INDIA V. KAMACHEE BOYE SAHABA. 

(1859) 7 M. I. A. 476 = 13 Moo. P. C. 22 = 
7W.R (Eng) 722--4 W.R.42 = lSuth. 373 = 

1 Sar. 684. 

Inheritance — Spiritual benefit. 

Dayabhaga — Basis of scheme of. Ne'e’ HINDU Law 

—INHERITANCE— Brothers— Full brother— Pre- 
ference OE, TO HALF-BROTHER. 

(1877) 4 1.A. 147(152). 

Preferential right to confer — Preferential right to 

property if governed by. See HINDU Law — INHERI- 
TANCE— SradDH. (1868) 12 M. I. A. 81 (96-7). 

Propinquity — Tests of— Applicability of, to questions 

of right to inherit and of preferential right of inheritance — 
Dayabhaga — Mithakshara — Distinction. See HINDU LAW 
— INHERITANCE — MITHAKSHARA — INHERITANCE 
UNDER. 
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HINDU LAW— 

Inheritance— Spiritual Preceptor. 

■ Succession to -Pupil’s right of. .SVc HINDU L.-UV 

—INHERIT.ANCE— Religious Succession. 

Inheritance— Sraddh— Performance of- Preferable 

right of. 

' ;; Prt'fcrabU n^ht of succession ^^(werncti hy. 

There is in the Hindu law so close a connection between 
their religion and their succession to property, that the pre- 
ferable right to perform the Sraddh is commonly viewed as 
governing the <iuestion of rhe preferal)le right to succe.ssion 
of property ; and as a general rule they would be expected 
to be found in union (967). {Sir James W. Colvilefi 
SOORENDRAN ATH ROY r-. MUSS'E. IIURAMONEE HUR- 
.MONEAH. (1868) 12M.I.A. 81 10 W.E. (P. C.) 35 = 
1 B. L. R. (P. C. ) 26 - 2 Suth. 117 2 Sar. 372. 

Inheritance— Stare decisis— Applicability of 

principle of. 

Hindu Law— Inheritance - Rule of— 

Decisions uniform. (1867) il M. I. A 386 (403). 

Hindu L\w — Authorities— Interpreta- 
tion i)Y~Stare decisis. 

1 hese decisions are not decisions running over a Jong 


period of years, which might in that case be considered to 

have declared the law with regard to the succession to pro- 
perty, and which under such circumstances their Lordships 
would have been unwilling to disturb ; but they are deci- 
sions of a recent date and coming very nearly together (l5l). 
(Jiir Monta}fue F,. Smith,') SheO Soondarv v. PirTHEE 

(1877; 4 I. A. 147 3 Suth. 411-= 

3 Sar. 724 Bald. 119. 

C-ourts ought not to unsettle a rule of inheritance 
affirmed by a long course of decisions, unless, indeed, it is 
manifestly opposed to law and reason (32). {Sir Mofitasrue 
E. Smith,) Chotay Lall v. Chunno L.\LL. 

(1878) 6 I. A. 15 = 4 C. 744 (755-6) = 3 C. L. B. 465 = 

3 Sar. 880-3 Slither. 672. 
If there were any construction of the text (of the 

Mayukha) laid down by authority bin<ling on the courts of 
iJornbay, or if there were any established practice or usage 
in the application of the text, their I.orciships would follow 
It without hesitation, though it might not commend itself to 
their judgment. But no such authority has Ireen referred to, 
and there i.s no evidence of any such practice or usage. Their 
lordships therefore are at liberty, and are hound, to act on 

the opinion which they have formed. {Urd Davey.) Bai 
KES-SEKBAI V. Hunsraj MOKARJI. 

( 1906) 33 I. A. 176 (197) = 30 B. 431 (452) ^ 
10 C. W. N. 802=4 C. L. J. 9=8 Bom L. R. 446 = 

3 A. L. J. 484= IM. L. T. 211-16 M. L. J. 446. 

Inheritance— Survivorship. 

See Hindu law — Survivorship. 

Inheritance Transfer -Devolution of property hy. 

- Distinction. See Hindu Law — TRANSFER OF 

Property. (1872) sup, i. a. 47 (64). 

Inheritance— Unobstructed inheritance. 

- — Obstructed inheritance — Distinction. See HINDU 

Law-Inheritance - Obstructed inheritance- 

devolution, ETC. (1916) 43 I, A. 269 (281 2) = 

38 A. 662 ('567- 8). 

——Son's inheritance to set f -acquisitions of father if 
It may be that where sons succeed to the self-acnn!r..H 
property of their father, the inheritance as to them Is un^ 

obstructed. {Lord Lindley.') Raja CheliLni Venx ^ 

vamma Garu .. raja Chelikan. VenTatarLmna-' 


HINDU L A W- ( <7^7///^’. ) 

Inheritance— Unobstiucted inheritance— {C< 

YAMMA. (1902) 29 I. A. 156 (166) = 25 M. 678 (687) = 
7 C. W. N. 1 = 4 Bom. L. R. 667=8 Sar. 286 = 

12 M.L. J. 299. 

- ^ Survivorship doctrine not confined to. ^Vc' HINDU 

Law— Inheritance — Obstructed inheritance — 
Survivorship doctrine, etc. 

(1902) 291. A. 156 (165-6) = 26 M. 678(687 8). 

Inheritance— Vesting* of— Disqualification 

subsequent to. 

dive.sting by reason of. See HINDU LaW- 

HEKiTANCE — DiSQUALIFIC.ATION SUBSEQUENT 
OPENING OF. 

Inheritance— Widow. 

■ See Hindu Law — Widow — Inhekii ance. 

Inheitance - Woman. 

Sec Hindu Law— Inheritance— Females. 


In- 

I'O 


Inheritance— Yagnavalbya’s text relating to 
succession to sonless Hindu. 

A agnavalkya’s text relating to the succession to the 
estate of a person who dies without leaving any male issue 
runs thus ; — “The wife, and the daughters also, lx)tb par- 
ents, brothers likewise, and their sons, gentiles, a pupil, and 
a fellow -student, on failure of the first among these, the 
next in order is indeed heir of one who has departed for 
heaven leaving no male issue. This rule extends to all per- 
sons and classes” (214-5). {Mr. Ameer Alif) BUDDHA 
SINGH r/. I.ALTU SiNGH. (1916) 42 I. A. 208 = 

37 A. 604 (611) = 20 C. W. N.l = 22 C. L. J. 481 = 

13 A. L. J. 1007 = 17 Bom. L. E. 1022 = 
(1915) M. W N. 772 = 2 L. W. 897 = 18 M. L. T. 409 = 

301. C. 629 = 29 M. L. J. 434. 
Interest. 

d.amd.vput — Kui^e as to — Applicability. 

peculiar Hindu rule of danidaput is applicable 
to matters of contract. {Viscoitnt Sumner.) HaRIK.AM 
V. M ADAN GOPAL. (1928) 33 C. W. N. 493 = 

49 C. L. J. 335 = 27 A. L. J. 406 = 1141. C. 666 = 
31 Bom. L. R. 710 = A. I. R. 1929 P. C. 77 = 

67 M. L. J. 681. 

Eesiriciion on — J titer ferenee 'vith. 

In India, among.st the Hindus, the restriction as to in- 
terest by their law was, that interest stopped when it equal- 
led the loan. The interference with the rate of interest is, 
therefore, a thing of positive law, and cannot be extended 
beyond the provisions of the Regulation XV of 1793 (Ben- 
gal). {Lord Chelmsford.) ShaH MUKHUN lALhv. 

Baboo Sree Kishen Singh. 

(1868) 12 M. I. A. 157 (187) = 11 W. R. (P. 0.) 19 = 

2 B. L. R (P. C.) 44 = 2 Suth. 190 = 2 Sar. 403. 

Joint family— Normal condition of. 

I •Commensality. 

Commensality is the normal condition of an undivided 
Hindu family (420). {Sir James W. Colvile.) MUSST. 

Anundee Koonwuk V. Khedoo Lal. 

(1872)14 M I. A. 412 = 18 W.R. 69 = 3 Sar. 50 

2 Suth. 591. 

Joint family -Normal condition of Hindu Society. 

Management of concerns of family — Ri^ht of, in 

whom vested. 

The joint and undivided family is the normal corfdition 
of Hindu society. An undivided Hindu family is ordinari- 
ly joint not only in estate, but in food and worship ; there- 
fore not only the concerns of the joint property, but what- 
ever relates to their commensality and their religious duties 



THE PRIVY COUNCIL DIGEST 


1646 


164s 


HINDU laA^-iConid.) 

Joint family— Normal Condition of Hindu Society 

— {ConifL) 

and observances, must be regulated by its members, (jr by 
the manager to whom they have expressly or by implication 
delegated the task of regulation (l91). (Stf James IV. 

Colvile.) Sri Raghunaiiha V. Sri Rrozo Kishoko. 
(1876) 31. A. 164 = 1 M. 69 (81V- 25 W. R. 291- 

3 Sar. 583 SSuth. 263. 

Joint family— Ordinary sense of. 

-The ordinary sense in which the term “joint family” 

is used in the Hindu law is a family of which the father 
was, in his lifetime, the head, and the sons, in a sense, 
parceners in birth, l>y an inchoate though alterable title. 
(Lord Kingsiimvn.) MYNA BoyEK r'. OOT \R A^^. | 

(1861)8M. I. A. 400 (420)-2 W. R. 4--- ' 
2M. H. C.R. 196 = 1 Sar. 797-1 Sixth. 452. 

Joint family- Business of. 

Books of— Entries in. 

Binding character of, on memlierof joint family and 

partner in firm. See ACCOUNT BOOKS— HiNDU JOINT 
FAMIUY. (1866) 10 M. I. A. 490 <508). 

Father— Firm OF joint famify carkifd on \ni> 

MANAGED BY. 

_ Adjudication of, or of father manager of firm — 

Effect of, on minor sons partners of firm. See PRESIDENCV ) 
TOWNS INSOLVENCY ACT OF 1909, SS. l7, 2, 52 — 
Hindu Joint, etc. (1924) 52 I. A. 22 (27)- 

6Lah 1. 


Father AND sons— Business carried on by— i 


CONTINU.ATION OF, BY SONS AFTER FATHER’S l>E\TH. 

'Business joint family l)nsit/es\' or not — Presump- 
tion — Onus of proofs— Business eontiniied under same name 


’—Effect. 

B and his sons constituted a joint Himlu family. B and 
his sons carried on business under a firm name. It has not 
Ijeen proved that the sons of B after he died separated. 
Consequently it is to be assumed, unless the contrary has 
Ixjen proved, that the business which was carried on under 
the same firm name has continued to l>e a joint family 
business. (AVr John Edge.) TaLA JAI N.^RAIN v. LaL\ 
UJAGAR Tal. 21 L. W 162-29 C. W N. 776 = 

(1926) M. W. N. 13 = A.I R. 1926 P C. 11 = 851.0.2 = 
27 Bom. L. R. 713 = (1924) 48 M. L. J. 236(239). 


Manager of family. 

Ancestral business carried on by — AU’iv business 

started by — Distinction betxoeen^ as source of pirtnership 
relations. 

The distinction between an ancestral business and one 
started like the present after the death of the ancestor as a 
source of partnership relations is patent. In the one case 
these relations result by operation of law from a succession 
on the death of an ancestor to an established business, with 
its benefits and its obligations. In the other they re>u!t 
ultimately on contractual arrangement between the parties. 
(^Sir Lawrence Jenkins.) S.ANV.ASI CharAN MANUALS', 
KriSHNADHAN BANERJI. (1922) 49 I.A. 108 (114 5) = 
49 C. 660(667 8) = 30M. L. T. 228 = 20 A. L. J. 409- 

24 Bom. L.R. 700 - 35 C.L. J. 498 - 

(1922)M.W.N. 364 = 26 C.W.N. 954 -16 L.W. 536 = 
A.l.B, 1922P.C. 237 = 671.0. 124 = 43 M.L.J. 41. 

Business by — Ancestral or not —Concurrent findings as 
to — P. C’s interference with. (1922) 49 I.A 108 (114) = 

49 C. 560 (567). 

Joint family bushuss carried on by — Contract in 

respect of., in name of manager — Suit to enforce — Junior 
members not necessary parties to — Joinder of them after 
period of limitaticm—Suit not barred on ground of. 


HINDU LAW— (C^7w/./.) 

Joint family— Business oi—(Contd.) 

Manager of fvmily— ( 6Wr/.) 

There is no principle of law and no custom according to 
which the managing members of a Hindu joint family in- 
trusted with the management of a business must be held in- 
competent to enforce at law the ordinary business contracts 
they are entitled to make or discharge in their own names. 
In a suit brought to enforce such a contract, the defendant 
is, of course, entitled to insist on all the persons with whom 
he expressly contracted Ijeing made parties to the suit. 
Wliere that is done within the period allowed for the insti- 
tution, and, on tie defendant’-^ application, the other mem- 
members are a i led after the expiry of the period of limita- 
tion for ilie suit, the suit is not barred under S. 22 of the 
Limitation Act. 

The other members of the family are not necessary par- 
ties to the sail at all. i^Lord Rolnon.) KiSHEN P.ARSHAD 

V. H\R Narain Singh. (1911)38 I.A. 45=33A. 272 = 
1 : C.W.N. 321 = 8 A. L. J. 256 = 9 M. L. T. 343 = 
13 C.L J. 345 = 13 Bom. L. E. 359 = 9 I.C. 739 = 

( 1911) 2 M.W.N. 395 = 21 M.L.J. 378. 

— — Joint family business carried on by — Debts incur 
, iu — Mortgage or sale of family property for discharg- 
ing — Ma*tagePs pcnot'i of. 

Where a joint Hindu family has succeeded to what is 
known as a joint family business — that it is to say, a busi- 
ness earned on with joint family funds for the benefit of the 
joint family, the properties of the joint family, both move- 
able and immovable, including the shares of minor mem- 
Iiers ot ihe family, are liable for debts incurred in carrying 
on the business, aud it is within the power of the managing 
ivicmber in a proper case to sell immovable as well as the 
movable proijerty of the family for the purpose of discharg- 
ing such (iel)ts or enabling the business to lx; carried on 
(2l4\ {Sir John IVallis.) MAMAT Kai DiN DaVAL. 

( 1927 ) 54 I.A. 211 = 8 Lah. 597- 4 O. W. N. 537 = 
(1927) M.WN. 463 = 25 A.L.J. 599 = 45 C. L. J. 548 = 
28 Punj. L. E. 463 = 8 Pat. L. T. 647 = 26 L.W. 442 = 

9 Lah. L J. 496- 39M.L.T. 345 = 29 Bom. L. E. 886 = 

101 I, C. 373 = A. I. R. 1927 P. C. 121 = 

52 M. L. J. 729. 

— — Joint family business carried on by — Junior mem’ 
hers' rights in. 

Where the managing members of a joint Hindu family 
carry on a business in the interests of the family and are en- 
trusted with the power of making contracts, giving receipts, 
and compromising or discharging claims ordinarily inciden- 
tal to the business, the other members of the family are 
incompetent to interfere in the business of the contract en- 
tered into by the managing members in pursuance of such 
authority, or to give a leceipt under it, but are merely in- 
terested in its profits (52). (Lord Robson.) KiSHEN PER- 
SHAD?'. Hari Narain Singh. (1911)381. A. 45 = 

8 A.L. J. 256 = 15 C. W. N. 321 = 33 A. 272 (276-7) = 

9 M L.T. 343 - 13 C. L. J. 345 = 13 Bom. L. R. 369 = 
(1911) 2 M.W.N. 395 = 9 I.C. 739 = 21 M.L.J. 378. 

-Joiitt family business carried on by — Loss — Busi- 
ness resulting in— Closingof — Carrying on of^ ivith money 
raised by mortgage or sale of family property — Discretion 
of manager as to — Lender or purchaser not under duty to 
go into those questions. 

Where a joint family business carried on by the manager 
has recently resulted in loss, it is for the manager to decide 
whether it would be better to close down the business or to 
put more money into it by raising money, and, in the lat 
ter case, whether the money required should be raised by 
mortgage instead of by sale. It would be unreasonable to 
require a lender or purchaser to go into questions of this 
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HINDU LAW— 

Joint family^Business oi—{CofU(i.) 

Manager of family— 

kind, as to which he would rarely be in a position to form 
a sound opinion (216-7). {Sir John IValiis.) NiAMAT 
Rai Din Davai,. ( 1927) 54 I.A. 211 = 8 Lah. 597= 

4 O. W. N. 537 = 1927 M. W. N. 453 = 
25 A. L. J. 599 = 45 C. It J. 548 28 Pnnj. L. R. 463 = 
8 Pat. L.T. 647 - 26 L. W. 442 - 9 Lah. L. J. 496 = 

39 M. L, T. 345-29 Bom. L. R. 886-101 1.C. 373 = 

A. I. R. 1927 P. C. 121 52 M. L. J. 729. 

Joint family business carried on by^-^Mortgage for 

purposes of~^Validity. 

In the case of a family business carried on by the mana- 
ger of an undivided family estate, the man-iger lias a certain 
power of pledging assets for the requirements of the busi- 
ness. Even in such a case the validity of a motgage by 
the manager of a family business without the concurrence 
of the other members of the family, or when some of those 
members are minors, depends on proof that the mortgage 
was necessarily entered into in order to pay the debts ol the 
business. The touchstone of ^he authority is necessity (J92). 
{Lord Da-oey,) SHAM SIjNDER LaI, : . ACHHAN KUN- 
WAR. (1898) 25 I. A. 183-21 A. 71 (82-3) = 

2C. W.N. 729-7Sar. 417. 

— N fa) business started by — Debts borrcnved for — IJahi 

hty of other fnenibers for — Minor members — Adult 
members parties to or connected loith transaction' — Other 
adult members — Distinction. 

Defendants 1 to 3, with their youngest brother, who was 
a minor and was not a party to the suit, constituted a joint 
Hindu family carrying on various businesses. The 1st 
defendant was the eldest brother and manager of the 
family business. He and the 2nd defendant started and 
carried on a brewery business, which was not a business of 
the joint family, borrowed money from the respondents for 
the purpose, and executed an agreement in their favour in 
respect of the amount so borrowed. 

In a suit brought on the basis of the saitl agreement, it 
a.ppeared that the 3rd defendant, who had not signed the 
agreement and had not been consulted about it. had, how- 
ever, accepted it as binding upon him, and derived benefits 
under it and consequently accepted it, with liability to 
perform it. 

Held^ that the agreement could not lx* regarded as a 
contract of the joint, family, and that the minor brother, 
when he came of age, could repudiate it, so far as he and 
his interest in the joint family property were concerned, 
and that his interests in the joint family property could not 
be affected by the suit ; but that the agreement was bind- 
ing on defendants 1 and 2,who were parties to it, and on 3rd 
defendant, who had accepted it as a contract ; and that 
they could not escape their liability to perform it or to pay 
damages for the non-performance of it by showing that they 
had no property except that which was property of the 
joint family in which their minor brother was equally 
interested with them. {Sir John Edge.') SadaSIVA 

Mudaliar V . Hajee Fakir Mahomed bAiT 

17 L. W. 288 =32 M. L. T. (P. C.) 99 = 
27 C.W.N. 677 = 37 C.L J. 569 =AJ.R. 1922 P C 397 = 

72 I. C. 48 = (1922) 44 M. L. J. 396 (^7). 

New busifiess started by — Liability of minor me m 

hers in respect of. 

The Karta of a joint Hindu family is not competent to 
impose on a minor co parcener the risks and liabilities of a 
new business started by himself (115). {Sir Lawrence 
Jenkins.) SaNVASI CHARAN MaNDAL 7-. KkiSHNADHAN 


f HINDU 'LAW~{Conid.) 

Joint family— Business oi~{Contd.) 
I Manager of family— (C t;//^/.) 


I 


Banerji. 


C1922) 49 I. A. 108 = 49 C. 660 (668) = 


30 M. L T. 228 = 20 A. L. J. 409 = 24 Bom. L. B. 700 = 
35C.L.J. 498 = (1922) M.W.N. 364 = 26 C. W. N. 964 = 
16 L. W. 636= A. I. E. 1922 P.C. 237 = 671. C. 124= 

43 M. L. J. 41. 

Member of family— Business carried on . 

~ ' Lamily business or individual business of member 
himself Evidence^Maiutenance of member out of family 
funds up to starting of business^Effect. 

The question of whether a man who, happening to be a 
member of a joint Hindu family, carried on his business, 
whatever it was, personally for his own Ijenefit without 
detriment to the joint family fund, or carried on such 
business as a member of the joint family, is a question of 
fact to be determined on the evidence. No inferences can 
be drawn fioni the fact that until he began to so carry on 
his business he was maintained by the joint family funds. 
As a member of the joint family he was entitled to be main- 
tained at the expense of the joint family, and to receive an 
ordinary education suitable to a person of his position, as 
was any other member of the family (53). (^/> John 

Edge.) Methakam Ramrakhiomal i/. Kewachand 
Ramrakhiomal. (1917)461. A. 41 = 

45 C. 666 (684 5)=16 A.L.J. 281 = 20 Bom. L.R. 566 = 

(1918) M. W. N. 687= 22 C. W. N. 377 = 

4 P. L. W. 197 = 22 M. L. T. 218 = 7 L. W. 361 = 
27 C. L. J. 346 = 44 I. C. 269 = 34 M. It. J. 327. 

Profits ot\ and purchases therrwith— -Joint family 
property or sclf acf/uisition^Evidence. 

D, who had a nucleus of joint family property the 

income of which was nearly half a lakh, carried on for 

some >ears a business of extracting and selling mica. The 

question was whether the profits of that business and the 

properties purchased with them ought to I)e held to be the 
self-acquired properties of D. 

It appeared in one instance at least that the land from 

which the mica was extracted was ancestral family property. 

It appeared also that the moneys paid for wages and other 

expenses of winning the mica were supplied out of the 

general income of D, and that the profits were devoted to 

the general maintenance of the family and (he education of 
his son. 

I/eid that, from whatever source some of the lands from 

winch the mica was gotten might have been acquired, the 
mica business was dealt with as part of the joint family 
property, and that the profits thereof and the properties 
purchased with .such profits were joint family property 

Phiiltmore.) KadHAKANT LaL 7'. 
Nazma Begum. (1917) 46 c. 733= 22 C. W. N. 649 = 

27 C. L. J. 632=16 A. L. J. 637 = 6 P L W 72 = 

23M. L. T. 392 = (1918)M. W. N. 386 = 

20 Bom. L. R. 724 = 46 I. C. 806 = 36 M. L. J. 99. 

Member.sof family— Partition between— 
Business carried on after. 

Relationship i n regard (c—Partnership under 
contract. 

One of four brothers, who formed a joint Hindu family 
and carried on a family business, separated from the others, 
and by that transaction the latter also irecame divided from 
each other. Thereafter the business was carried on, but 
the profits were carried to separate accounts of the three 
remaining brothers in equal .shares. 

fJtld that, after the separation of the brothers, the 
business l)ecame an ordinary partnership subject to the 
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HINDU IjKVi—iConid.) 

Joint family— Business oi—{Cmid.') 

MEMBERS OK FAMILY— PARTITION BETWEEN — 
BUSINESS CARRIED ON An'VM~~{Contd.) 

Contract Act. {Lord Dunedin.') jATl'I e*. Hanwari Lal. 

(1923') 50 I. A. 192(195)-4 Lah. 350 = 
21 A. L J. 582 = A. I. R. 1923 P. C. 136 = 
18 L. W. 273 = (1923) M. W. N. 687- 
28 C. W. N. 785 = 25 Bom. L. R 1256 = 
33 M. L T. 283 = 74 I. C. 462=45 M. L J. 355. 


Partnership— Business carried on by family in 


- Father manager of partnership — Adjudication of — 

Effect of, on minor members who are partners of firm. See 

Presidency towns Insolvency Act oi 1909, Ss. 17, 

2 ^ 52 . ri924J 52 I. A. 22 = 6 Lah. 1. 

Joint family— Co parcenary in. 

Conversion of member to Christianity — Parcencr- 

ship put an end to by. 

Parcenership under the Hindu law may be put an end to 
by severance which that law recognisp and creates, viz., by 
a member becoming a convert to Christianity (237). {Lord 


Kin^sdo^un.) ABRAHAM r . .\BRAHA.M. ^ x 

(1863) 9 M. I. A. 195 1 W. R. (P. C.) 1 

1 Siifh .^ni =2 Sar. 10 


■English law co-parcenary— Distinction. 


The thing called co-parcenary in Hindu law is not identi- 
cal with co-paicenary as undorslooti in Knglish law. Thus, 
in the ordinary case of the death of a member of a joint 
family under the MithaUdiara law, his right accresces to 
the other members by survivorship, Ahile, under the 
English law, if a co-parcener dies Ins or her right does not 
accresce to the other co-parceners, but goes to his or her 
own heirs (211). {Lord Dunedin.) HaIJNATH I’KASH \1) 

Singh Tei Bam Singh. (1921) 48 1. A. 195 = 

43 A. 228(243) 23Bom. L. R 654- 
3 U. P. L. R. (P. C.) 35 = 29 M L. T. 358- 


(1921) M. W. N. 300 19 A. L J. 317 

2 P li. T. 257=33 C. L J. 388 = 60 I. C. 534- 

40 M. L. J. 387. 

— Members of family -- Co-parcenaryskip between, 

and suri’ivorshi p tollawing upon it — Ael f -act/insiti lat of 
united member — Xo survivorship in. 

According to the principles of Hindu law. theie is co- 
parcenaryship between the different members ot a unitctl 

family, and survivorship following ujKtn it. 1 here is com 

munity of interest and unity of iK)ssession between all the 
memljers of the family, and upon the death of any one (d 
them the others may well take by survivorship that in which 
they had during the deceased’s lifetime a common interest 
and a common possession. But the law of partition shows 
that as to the separately-acquired property of one member 
of a united family, the other members of that family have 
neither community of interest nor unity of possession. T he 
foundation, therefore, of a right to take such property Ijy 
survivorship fails ; and there are no grounds for post- 
poning the widow’s rights to any superior right of the co- 
parceners in the undivided property ( 611 ). {Lord Justice 
Turner.) KATAMA NATCHIAR v. THE KAJAH OF SHIVA- 

GUNGa. (1863) 9 M. I. A. 539 - 2 W. R. (P. C.) 31 = 

1 Sutb. 520 - 2 Sar. 25. 


Partition — Severance effected by — Parcenership put 

an end to by. 

Under the Hindu law parcenership niay l)e put an end 
to by a severance effected by partition (23/). {Lord Kings- 
dawn.) Abraham z/. Abraham. 

(1863)9 M. I. A. 195=1 W.R.(P. C.) 1 - 1 Sutb. 601 = 

2 Sar. 10. 


- Partiiiemnot putting an end to eo parcenary rights 
in property unknown to Hindu laio. 
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HINDU LAW— 

Joint family— Co-parcenary in.—{Contd.) 

A separation between members of a joint Hindu family 
followed by a partition. I^etween them of the ancestral pro- 
perty which w'ould not put an end to their co-parcenary 
rights in the property is unknown to the law (283). {Sir 
John Edge.) EKRADESHWAR SiNGH 7'. jANESHWARJ 

KaHU.ASJN. (1914) 41 LA. 276 = 

42 C. 582 (599)-(1914) M.W.N. 807 = 
25 I.C. 417- 16 M.Ii.T. 382= 1 L.W. 863 - 
18 C.W.N. 1249 - 12 A.L.J. 1217 = 
17 Bom. L.R. 18= 21 C.L.J. 9- 27 M.L.J. 373. 

Stains of undivided family — Parcenership growing 

out of — Creature of. and gxoerned only by, Hindu law. 

Parcenership, as expressing the rights and obligations 
growing out of the status of an undivided family, is the 
creature of, and must be governed by, the Hindu law (237). 
{Lord Kiugsdowu.) ABRAHAM ABKAHAM. 

(1863) 9 M. I. A. 195 = 1 W. R. (P. C.) 1 = 

1 Sutb. 501 2 Sar. 10. 


J O I N r F A M I L N- — F A f l-i 1 : R . 


ADJUDlC.VnON OF, .AS AN INSOLVENT. 

ADOPTION IN HIS LINE— Agreement stipul.v 

^ING AGAINST. 


ALIEN.VnON BY. 

Ancestral property. 

Business CARRIED on by. 

( OMPANV LIMITED. 

C:OMPROMISE BY. 

('ONTR.ACT FOR SALE OF F A.MILV PROPERTY BY. 

Debt of. 

DECKKE AGAINS'I'— EXECUTION (>K. 

Family arkanc.ement effecting partition 

OF FAMILY PROPFRl'Y BY. 

Firm of ioin i i amiia (mkkikd on and 
m \n.\(;ei) by. 

(iiF'r BY. 


(ilFT TO— ANCESTRAI. IMMOVABLE PKOPKR I Y 
SUBJECT TO MiTHAKSHAKA I,A\V. 

ILLEGITIMATE SON — MAINTENANCE OF. 

Insolvency of. 

JOINT FAMILY PROPERTY — STRANGER— ALLOT- 
MENT TO. 


LEASE BY. 

Mortgac.e by. 

Partition by. 

Party DKFENDAN' i in suit— Son joined as 

LE(;AL kEPKFSENT.VriVE ON HIS DE.ATH— 

Liability of. 

Property held under grant by— Ke-gkant 

OF, IN his LITETIME to HIS ELDEST SON— NA- 
lURE OF PROPERTY IN THAT SON’S HANDS. 

Property in name of— uenami for son— 

Pi.EA BY HIM OF. 

Sale by. 

Self-.\couisitions of. 

Son. 

Stranger— Allotment of family property 

ro. 

Will by. 


Joint family — Father— Adjudication of, 

as an insolvent. 

■ -Effect of. on minor members — Firm — Family carry- 

ing on business in partnership as a — Father manager of 

firm. Presidency Towns Insolvency Aar of 
1909, Ss. 17, 2, 52. (1924) 621. A. 22 = 6 Lab. 1. 

^Property vesting in assignee by reason of. See 

Presidency Towns Insolvency Act of 1909, Ss /17 

2, 52. (1924) 52 LA. 22 = 6 Lab. l! 
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HINDU ■LA.'N—iCoHtd.) 

Joint family— Father— Adoption in his line— 
Agreement stipulating against. 

— nature ot\ as between parties — Binding; 

nature of., on son then in existence. 

S and A’ were two brothers owning a joint estate gov- 
erned by the Mithakshara law. They ewteied into an agree- 
ment which provided as follows : — “As to the immoveable 
property belonging to us both, the said immovable pro- 
perty shall, in case of the failure of aurasa (self-begotten) 
male issue in either of these two lines, i.r.y either for your- 
self or in your line of aurasa sons or in my line of aurasa 
sons, be put in possession of the other line, but it shall not 
Ire alienated Iry making adoption and the like.” 

At the date of the agreement S had a son G. The ques- 
tion was whether S, the father, could not by the agreement 
so bind the estate that an adopted son of his son G should 
not take by descent. 

//e/d that the father of G could not bind his son, who 
was then in existence, not to adopt, or legally stipulate that 
if he should adopt, the son so adopted should not inherit 

(m 

Guo’rcy whether the said agreement was or was not bind- 
ing between the parties who made it (^9). {Sir Fiarnes 
Peacock.') SRI K.AjA K.\0 VKNKAT,\ MaHAPATI SUKVA 

Kao Bahadur r*. Thu Hon. Sri Kaja Kao Venkata 
Mahapati Gangadhara Raima Kao Bahadur. 

(1886) 13 I.A. 97- 9 M. 499 (505)- 4 Sar. 725. 

Joint family — Father— Alienation by. 

After-born son’s right to dispute. See HiNDli LWV 

—Joint family— Father— Sale by— a fter-born 

SON’S right to dispute. 

Ancestral property — Alienation of. See under 

Hindu l wv— joi nt family — F ath er — A n ckstkal 
property. 

-Antecedent debt justifying. See HINDU LAW- 
JOINT FAMILY — F.ATHER — DEBT OF— ANTECEDENT 
DEBT. 

“Benefit to estate” — Meaning of. in the rub laid 

down in Hunooman Pershad’s case and otlier cases that 
follow it. Afrc Hindu Law— Fxpressions in— Me\n- 
ING OF -Benefit to estate, eic. 

(1917) 44 lA. 147-40 M. 709. 

- - /binding eharaclcr of, against sons — /aiw as to — 

/)ehts ineurred hy father — //inding eharaetcr of— 'Manager 
other than father — Ride in cases of. 

On the question of the binding character of a debt incur- 
red or an alienation of family property made by the father 
or other manager of a joint Hindu family as against the 
other members, their Lordships summed up the result of the 
authorities as follows : — 

(1) The managing co parcener of a joint undivided 
estate cannot alienate or burden the estate (fua manager 
except for purposes of necessity. 

(2) If he is the father and the reversioners are the sons 
he may, by incurring debt, so long as it is not for an 
immoral purpose, lay the estate open to be taken in execution 
proceeding upon a decree for payment of that debt. 

(3) If he purports to burden the estate by mortgage, 
then unless that mortgage is to discharge an antecedent 
debt, it would not bind more than his own interest. 

(4) Antecedent debt means antecedent in fact as well as 
in time, that is to say. that the debt must be truly inde- 
pendent and not part of the transaction impeached, 

(5'' There is no rule that this result is affected by the 
question whether the father, who contracted the debt or 
burdens the estate, is alive or dead. {Lord Dunedin.') 

Raja Brij Nakain Rai v. Mangala Prasad Rai. 

(1923) 51 I.A. 129 (139) = 46 A. 96 - 
21 A. L. J. 934=19 L. W 72=33M.L.T. fP.C.) 467 = 


1652 

HINDU LAW-(6>i/J.) 

J oint family— Father— Alienation hy— 

28 C.W.N. 253= A.I.R. 1924 P.C. 60 = 
(1924) M.W.N. 68 = 1 P.L.E. 1924= 
10 0, & A.L.R. 82 = 26 Bom. L.E. 500= 
5 Pat, LT. 1 = 41 C.L J. 232= 2 Pat. L.E. 41= 
10 O.L J. 107=771.0. 689 = 46 M.L.J. 23. 

Binding character of^ against sons — Question as to — 
Stare decisis— of— Applicability. 

In such a matter as the present it is above all things 
necessary stare decisis, not to unsettle what has been settled 
by a long course of decisions. {Lord /Jwiedin.) RAJA 

Brij Nakain Rai r'. Mangala Prasad Rai. 

(1923^51 lA. 129(137)-46A. 96 = 
21 A.L.J. 934 = 19 L. W. 72=33 M.L.T. (P.C.) 467 = 

28 C.W.N. 263= A.I.R. 1924 P.C. 60 = 
(1924) M.W.N. 68=1P.L.B. 1924 = 
10 0. & A.L.B. 82 = 26 Bom. L.B.600= 

5 Pat. L.T. 1 41 C.L.J. 232= 2 Pat. L.B. 41= 
lOO.L.J. 107=77I.C. 689 = 46M.I;.J. 23. 

Debt of father — Alienation for. HINDU LAW 

—Joint f amily— Father— Debt of. 

Invalid alienation — Validity of, to extent of father’s 

shaie--KengaI and North-West Provinces — Mithakshara 
law in. See HINDU LAW— JOINT FAMILY— FATHER- 

MORTGAGE BY— Invalid mortgage— Validity of, 

ro EXTENT OF FATHER’S SHARE. 

Invalidity of — Decree declaring — Son’s rights 

under- — Partition decree in favour of sen against father, 
without actual partition pursuant to it — Son not entitled to 
physical possession of unalienated balance being moiety of 
the whole. See HINDU Law — JOINT FAMILY — PAKTI- 

'FiON— F ather and son— Decree for, etc. 

(1922) 44 M.L.J. 728(731). 

Maternal grandfather’s pioperty inherited by father 

— Alienation of — Restraint upon — '.Ancestral property — Res- 
traint upon alienation of— Rule as to — Applicability of. See 

Hindu Law— Daugh jek’s son— Maternal grand- 

FAI HER’S PROPEKI Y INHEKITEIi BY — ALIENATION OF. 

(1882) 9 I.A. 128 (143)= 6 M. 1(17). 

kiclt'acquired inimoi'ables — Alienation of — Power of 
■ i-onflieting principles as to — Modern tendency. 

The subject (fatlier’s powers over self-acquired immove- 
ables) is one of those in which, from the earliest times, 
there have been two conflicting principles of law ; one 
favouring the perpetual integrity and the fixed succession of 
family property, apd the other the free use of such pro- 
perty for the circumstances of the day. The controversies 
and conflicting decisions on the father’s powers of 
mortgage and sale, on the payment of his debts out of 
the inheritance, and on the testamentary power, will occur 
to evf^rybody who is familiar with Indian litigations of the 
past half-century or so. On each of those subjects there 
has been a growing tendency, coincident with the growth of 
commerce, to give more effect to the latter of the two prin- 
ciples, namely, the use of property by the Jiving generation, 
or its living heads (7]). {Lord //ob/iouse.) RaO BaLWANT 

Singh z-. Rani Kishoki. (1898) 26 I.A. 64 = 

20 A. 267 (288) = 2 C.W.N. 273 = 7 Sar. 279. 

Self-acquisition — Alienation of—SoiFs consent to — 

/Necessity — . ^/ithaksha ra I aw. 

Quccre, whether under the Mithakshara law a Hindu 
could not dispose of his self-acquired property away from 
his son without the son’s consent. 

//eld that, where the son did give his consent to such 
disposition, ii was no objection to the disposition that the 
son was at the time in debt. Rajah BiSHEN PeRKASH 

Narain Singh v . Bawa Misser. U873) 2 Sutb. 878= 

20 W. B. 137= 12 B. L. B. 430 = 3 Sar. 272. 
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HINDU LAW— 

Joint family— Father— Alienation by— (Ow/rf.) 

Sdf-acquisiiiou — Alienation of— Soil's consent to — 

Necessity — Mithila Lau\ 

Under the Mithila law, self-acquired property can be 
given by its owner at his pleasure. Heldy therefore, that, 
under that law, a Hindu could validly give away his self- 
acquired property to his grandsons (son’s sons) without his 
son’s consent. Rajah BiSHEN PerkaSh Nakain Singh 
V. Bawa MisSER. (1873) 2 Suth. 878-20 W. R. 137-^ 

12 B. L. R. 430 - 3 Sar. 272. 

Son’s suit to set aside— Examination of father in — 

Party responsible for. See HINDU L.AW — JOIN'I' FaMII-Y 

—Father— Sale by— Son’s slit to set aside— Exa- 
mination OF FATHER IX. 

Validity of — Tests — Hunorjman Pershad Panday’s 

case — Principles of — Applicability. StC HINDU LAW — 
MINOR— Guardian of— Alienation by— Hunooman 

Pershad Panday’s case. 

(1880) 81. A. 8 (11) = 6 C. 843(847.) 

Will— Alienation by. Sec HINDU LAW— JOINT 

Family— Father— Will by. 

Joint Pamily-Father— Ancestral Property. 


ALIENATION OF. 

Debt OK father— Liability ok 
hands for. 


I .^TATE IN SON’S 


Family arrangement effecting partition ok. 


Father and sons— Rights of. 

Gll-T OF. 

Gift of pkoi^erty to father as. 

ILI.EOITIMATE SON’S MAINTENANCE— Assignment 


FOR. 


Lease of. 

MATERNAL GRANDE \TH KR— PKOKERTV INHEKI’I ED 


FROM. 

Mortgage of. 

Mutation of names in kavouh of eldest son in 

RESPECT OF, ON DEATH OF FATHER -KKFECTOF. 

Onus of proof of property being. 

PARTITION OF. 

PARTITION WITH BROTHER. 

Proof of property being. 

Release of interest in. under erroneous 

IMPRESSION TH.Vr I'l’ WAS SEI.F ACOUISITION OF 


HIS OWN F.ATHEK. 

Revenue Sale of, ag.ainst faiher— Purch.ask 
by Government at. 

Sale of. 

Son’s right by bir th in. 

Stranger— Allotment to. 

Will bequeathing. 

Will effecting partition of. 

Will restricting son’s interestin', to \ life 

ESTATE, AND LIMITING IT OVER TO AN ADOPTED 
SON OF HIS OWN IF SON LEFT NO MALE ISSUE. 


Alienation of. 

Restraint upon — Basis of — Mithakshara lauK 

The inability of the father to make an alienaiion of an- 
cestral property under the Mithakfhara law arises from the 
proprietary right of the sons. “ Among unseparaled kins- 
men, the consent of all is indispensably requisite, because no 
one la fully empowered to make an alienation, since the 
estate is in common *' (63). (^Sir Richard Couch,) Rani 

Sartaj Kuari V. Rani deoraj Kuarl 

(1887) 16 I. A. 61 = 10 A. 272 (286) = 5 Sar. 139. 

Restraint upon — Rule of — Applicability to property 

inherited from maternal grandfather. See HINDU LAW — 


HINDU 'LK^~{Contd,) 

Joint family —Father —Ancestral Property— 

{Contdf) 

Alienation of— ( cWr/.) 

Joint Family— Father— Maternal grandfather’s 
property inhekitfu by. (1882) 9 I. A. 128 (143) = 

6 M. 1(17). 

Validity of — AV legitimate son at the time. 

Quaere^ whether, under the Mithakshara law, a father 
who has no child born to him is or is not competent to alie- 
nate the whole or part of the ancestral e.state ; whether the 
rights of unborn children aie so preserved by the Mithak* 
shara as to render such an alienation unlawful ri64). 
Quare, whether a father, having no legitimate .son. is by the 
Mithakshara law incompetent to alienate ancestral estate to 
a stranger (165). (A/> James IV. Colvile.) RaJA P.ARI- 

ch.at?'. Zalim Singh. (1877) 4 I. A. 169 = 

3C. 214 (219-20) = 3 Sar. 728=3 Suth. 436. 

Debt of father— Liability of e.state in 

.SON’S HANDS FOR. 

See Hindu Law — Joint Family — Fathkk— 

Debt ok— son’s pious obligation for. 

Family arrangement effeci ing paktii ion of. 

See Hindu J ,aw— Joint Fa m i i ,y— K \t h fk — 

ANCFiJTKAL Property— Partition ok. 

Father and sons— Rights of. 

Dayabluiga l.aw. See HINDU Law — JOINT 

Family— F.ather— Son - Rights of, against father 
— Davabhaga law. (1888) 16 I. A. 51 (64-5) = 

10 A. 272 (287-8). 

Gift of. 

Validity of. See under HINDU Law — Jt)lNT 

Kamilv— Father— Gift by. 

Gift of property to Father as. 

What amounts to. See HINDU Law — ADOPTION 

- -Adopted SON— Adoptive father— (Jift of pro- 
perty to, etc. (1881) 8 I. A. 215(228). 

Illegitimate son’s maintenance — assign 

ment for. 

Validity of, against suhsequeiilly-born legitimate 

son — Mithakshara law — I'wiec horn classes. 

A deceased Hindu governed by the Mithakshara law and 
having no legitimate son at the time, assigned part of his 
ancestral estate for the maintenance of his illegitimate son. 
On the assignment being impugned by a subsequently- born 
legitimate son, held, that the assignment did not fall within 
the proliibition, if any. that a father, having no legitimate 
son, is by the Mithakshara law incompetent to alienate 
ancestral estate to a stranger, and that the assignment was 

valid (165). 

The deceased was a person belonging to one of the twice- 
; born classes, and his illegitimate son had therefore a right 
to maintenance. Therefore, in assigning maintenance to his 
I illegitimate son, the deceased was acting in the performance 
of a legal obligation (165). {^Sir James PV. Colvile.) 
Kaiah Parichatz^. Zalim Singh. 

(1877) 4 I. A. 169 = 3 C. 214 (219-20) ^ 3 Sar. 728 = 

3 Suth. 436. 

Lease of. 

See Hindu Law —Joint Family — Father — 

LEASE BY. 

Maternal grandfather-Property inherited 

from. 

Ancestral or not. See HINDU LAW — ANCESI'RaL 

property— Maternal grandfather. 



THE PRIVY COUNCIL DIGEST 


i6S5 


1656 


HINDU LAW— (Coz/A/.) 

Joint family —Father —Ancestral Property— 

(Contd^ 


AfOkTGAGEOF, 

Si'c Hindu Law — Joint Family 


Father 


Mortc;age by. 
mutation of names in favour of eldest son in 

respect OF, ON death OF FATH ER —EFFECT OF. 
Exclusion of other members merely by reason of. 

See Hindu Law— Ancestral Property— Mutation 
OF NAMES, ETC. (1926) 53 I. A. 220 (227-8)~ 48 A. 259. 

ONUS OF proof of PROPERTY BEING. 

suit to set aside sale of property by father. 

The suit was to set aside a deed of sale made by the 
plaintiffs’ father to the defendants and certain other persons 
as purchasers, on the ground that the lands, the subject- 
matter of the sale, were, in the view of the Hindu Law, 
ancestral, and that the sale was not necessary, and was for a 
fictitious consideration and in fraud of the rights of the 
plaintiffs’ father, as next heir and reversioner on the death 
of the widow of /), the deceased owner. The question was 
whether the lands were ancestral. 

Held, that the onus was on the plaintiffs to prove that 
the lands were ancestral. {Lord Collinsf) Atak SINGH 

V. Thaker Singh. (1908) 351. A. 206(210-1)- 

35 0. 1039 (1045) 4 M. L. T. 207 8 C. L. J. 359- 

12C, W. N. 1049 10 Bom. L R. 790 
128 P. W R. 1908 42 P. R. 1910 6 I. C. 721 

18 M. L. J. 379. 

P.VR I ITION OF. 

Family arrangement effecting, or tvill — Test — For- 
feiture for bad behtn ionr — Pmver of — h'eserzafion in deed 
of — Scope and effect of. 

The father and manager of a joint Hindu family governed 
by the Mithaksliara law executed a document, called a will, 
which recited that, “ my three sons are at present (ully 
qualified to conduct the business. 'Fherefore in order to 
avoid a dispute after my death I have at present, while in a 
sound state of body and mind, and of my own freewill and 
accord, divided the property among iny sons, heirs, as fol- 
lows. The document gave the details of the division, and 
provided that. “If I at any time come back from pilgrim- 
ages and find mismanagement or character of any one bad 
then J shall liave powcM- to cancel this will which .'^h.itl Ije 
enforced from the date of its execution.” The document con- 
cluded as follows : — “ All the three sons were pul in sepa- 
rate ix^ssession of the estate in the beginning of the fusli 
year. I have no other heir having a right besides those 
mentioned in this will. I have therefore executed this will 
in order that it may serve as evidence.” 

Heldy that the document was not a ‘‘will.” l>ecause it 
differed from a will in the crucial characteristic that it was 
intended to speak from the date at which it was written and 
not from a future date, viz., the death of the writer. The 
document was, in fact, and was intended to Ije viewed as. a 
record of a family arrangement then and there made and 
carried into effect partitioning the family estate among those 
interested. 

The provision in the document reserving power to the 
father to cancel the document in certain contingencies was 
not sufficient to prevent the partition operating itt prasenti. 
The highest effect that could be given to the provision was 
that it evidenced a contractual condition which the sons 
accepted in order to obtain the partition which gave them 
immediate possession of the property, and the provision 
amounted at the most to the contractual acceptance of a 
power of forfeiture in case of bad behaviour which would 
not 1)6 sufficient to prevent the partition operating in pro'- 
senti. But the true interpretation of the provision is pro- 


HINDTT LAW-((r^y//^.) 

Joint family — Father —Ancestral Property— 

{Contdf) 

PARTITION OV—{Contd.) 

bably that it was merely put in as a threat in order to keep 
the sons in good behaviour, and that it could not have been 
enforced specifically, or even at all (35 A. at 352). {Lord 
MculUm ) BkijraJ SinGH v, SheODAN SiNGH. 

(1913) 40 I A. 161 (167 8) =36 A. 337 (346) = 

19 I. C. 826 = 17 0. W. N. 949 = 11 A. L. J. 698= 

(1913) M. W. N. 515 = 14 M. L. T. 11 = 

18 0 . L. J. 67 = 16 Bom.L. E. 662 = 

26 M. L. J. 188. 

-Sons— Partition zvith— After-born son's rights in 

case of—Dayab/iaga — Mit/iakshara. 

In the case of a partition between father and sons it is 
laid do\Mi in the boi^ks that if a son born after the partition 
of anccstial estate does not out of the residue of his 
fathei s estate get a share equal to what his brothers had 
obtained, the other brothers must contribute to a share out 
of iheir oortions. This rule is to be found in the Daya- 
bhaga, which is a Bengal authority, but it refers to Vishnu 
and \ agny^valkya authorities on which the Mithakshara is 
founded (l7V). {Sir Arthur Hobhonse.') Rai BISHEN 

Chand Asmaida Koer. 

(1884) 11 I. A. 164 = 6 A. 560 (574) = 4Sar. 612. 

L'uis — Partition zoith — Father's share at — General 
i nle as to — F.ffeel on, of custom of dizdsion patnibhaga. 

Upon a partition during the father’s lifetime, the general 
rule of Hindu law is that he gets a share equal to that of one 
son, so that at a partition between a father and his five sons, 
the father’s share, under the putia bhaga rule, will be one- 
sixth. Quaere as to the effect of a custom of division putni- 
bhaga upon this general rule. {Lord Phtllimore.) PalanI- 
APFA ('HKTTIAR 7-. ALAYAN CHETTI. 

(1921)48 I, A. 539(552) = 44M. 740(762) = 
(1921) M. W. N. 687 = 30 M. L. T. 208 = 
26 C. W.N. 417 = 15 L. W. 621 = 

4 U. P. L. R. (P. C.) 21 = 64 I. C. 439 = 

A. I. B. 1922 P. 0. 228. 


—.Sons ri'Fit to compel— Imnun'cablc and tniroeablc 

properties ~~ Pistinetion . 

1 he material texts of the Mithakshara are to be found in 
the 2/th and following slokas of the first .section of the first 
chapter. It was argued that, because in the third sloka of 
the above section it is said that tiie wealth of the father be- 
comes the proi)erty of his sons, in right of their being his 
sons. an<l that ‘‘that is an inheritance not liable to obstruc- 
tion,’ their rights in the family estate must be taken to be 
only inchoate and imperfect during their father’s life, and 
in particular that they cannot, without his consent, have a 
partition even of immoveable ancestral property. There was 
some authority in favour of this proposition, notwithstanding 
the texts to the contrary which are to be found in the 
Mithakshara itself {see .slokas 5, 7, 8, IJ of S. 5 of the first 
Chapter). Rut it seems to be now settled law in the Courts 
of the three Presidencies that a son can compel his father to 
make a partition of ancestral immoveable property. The 
decisions do not seem to go beyond ancestral immoveable 
proi)erty (100). {Sir James W. Colvile,) SURAJ BUNSI 

Koer V. Sheo Proshad Singh. (1879) 61 A. 88 = 

5C. 148(164 5) = 4 C. L. R. 226 = 4 Sar.l = 

3 Sutb. 689. 

Stranger — Allotment of share to. See HINDU LAW 

—JOINT FAMILY— Father— Joint family property' 
—Stranger. 

Unequal partition among sons by way of family 

arrangement — Paivcr to make — Son's consent to — Binding 
nature of, as against his softs— Effect of. 
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HINDU -LAVi-iCofitd.) 

Joint family — Father — Ancestral Property — 

iContd.) 

Partition ov^iCofitd.) 

Where the father and manager of a joint Hindu family 
executed a document which, though called a will, was in fact 
a record of a family arrangement then and there made and 
carried into effect partitioning the family estate among those 
interested (giving himself no share but allotting a double 
share to his eldest son), and the said arrangement was 
accepted and acted upon by his sons, /le/d, that the acceptance 
of the arrangement by the sons bound not only them but 
also their sons, as the former would be representing in the 
transaction tiieir respective branches of the family, and that 
the effect of the transaction was, in the ciicumstances of the 
case, to create a partition of the joint ancestral property. 
{Lord Mold hm.) BRIJ KAI SiNGH ShrODAN Singh. 
(1913)40 1. A. 161(167 8; 35 A. 337(346) 

19 I. C. 826 17 C. W. N 949 11 A. L. J. 698 

(1913) M W. N, 516 14 M. L T 11 
18 C.L. J. 57=15 Bom. L. R. 652 -- 25 M. L. J. 188. 

IVil/ — Partition amoii^ iiu'inbns of ftini/y b \ — 

Validity of — Consent of members ti — .Wct'.ov/j'. 

Under the Hindu law, the father and manager of a joint 
Hindu family has no right to make a partition of an^esiral 
property by will among the members of the family except 
with their consent. {lA>rd Moniton.) ISkIJ R\| SiNGH 
V, Sheodan Singh. (1913) 40 I. A. 161 (167 8) 

35 A. 337 (346. 351-2) 19 I C 826 

17 C W N. 949 11 A. L, J 698-- 

(1913) M. W. N. 515 14M. L. T. 11 

18 C. L. J. 57 15 Bom. L R 652 25 M L. J. 188. 

—Will — Unequal partition amenta sons by — Piiver of 

^Bombay Mithakshara. 

Under the Mithakshara law, as received in Hombay. a 
father cannot by will make an unequal distril)ution of ancfs 
trai property, whether moveal)le or immo\eable, l*etween 
his sons (1H9-00). {Sir James W . Cop'ile.) I AKSHM.XN 
DADA NAIK 7C KAiMACHANilRA DADA NAK'K. 

(1880) 7 1. A 181 5B. 48 (56-7)- 

7 C. L. R. 320 4 Sar. 173 3 Suth. 778. 

Partition with brother. 

Property got at- Ancestral betioeen father and his sons 

The share which a Hindu takes at a partition between 
himself and his brothers is undoubtedly ancestral property, 
as between him and his sons, who from the moment of their 
birth acquire an interest in it (70). {Sir Andr'w Scoblef) 

Lal Bahadur v, Kanhaia Lal. (1907) 34 I. A. 65 
29 A. 244 (254) = 2 M. L. T. 147 = 5 0. L J. 340 
11 C. W. N. 417 = 9 Bom.Ii. R 597 4 A. L J. 227-- 

9 Sar. 200 17 M. L. J. 228. 

Property acquired after — JVature ot^ between father 

and his sons — Presumption — Onus of proof — Pfucleus con- 
siderable of ancestral property after partition admitted. 

It was contended that any property acquired by D after 
the partition with his brothers was acquired by him “with- 
out the aid of ancestral funds, and with his own separate 
earnings,” and that he therefore had the right to dispose of 
it as self-acquired property as against his sons. It is, how- 
ever. admitted that D and his sons lived together as a joint 
Hindu family, and it is established that there was a con- 
siderable nucleus of ance.stral properly in his hands after the 
partition. The onus was tlierefore (3n the respondent {D's 
eldest son to whom P) Ijequeathed his properties) to prove 
that D's .subsequently acquired property was his separate 
estate (70-1). {Sir Andrew Scohle.) LaL Bahadur v. 
Kanhaia Lal. (1907) 341. A. 65= 29 A. 244(264 6) = 
2M. L. T. 147 = 5 0. L. J. 340 = 11 C. W. N. 417 = 
9 Bom. L. B. 697 = 4 A. L. J. 227 = 9 Sar. 200 = 

17 M. L. J. 228. 
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Joint family — Father — Ancestral Property— 

(Contd.) 

PARTi riON Wri H BROTHER— ) 

Release of interest in joint family property under 

erroneous impression that it ^oas set f -aequisiti'-m of his </wn 
father — Test — Deed — Construction— Deed of latter descrip- 
tion — Effect of — No partition thereby — Binding nature of 
deed on party himself and on his son. 

A Hindu, who, with his two sons M and P^ formed 
a joint Hindu family, allotted a part of the family estate to 
P as a provision for his maintenance, and P thereupon 
lived .separately from his father and brother. P did n(A 
know that his father and ,1/ had any property which was 
ancestral, and in which he had an interest. He did not 
know that the property which was allotted to him was part 
of the joint family estate. The father then made a will 
bequeathing the rest of the family property to .1/. After 
the father’s death, that In in BK)/, /^executed a deed, called 
a deed of rele.i>e. It was reall) more in the nature of a 
.series <»f recitals or admissi<jns that the whole of tin pro- 
perty was the separately accjuired i)ropctly of the father, 
that the father had made a w ill l)y\irtue of which .1/ had 
become full owner of the property after his father’s death ; 
that the father had given certain property to during his 
lifetime, and that P had been living separately from his 
father and .1/; that T/hac.! given P certain additional pio- 
peity in consequence of his poverty ; and finally, the docu- 
ment slated that /’ and his heir had no interest in the 
moveable and immoveable property acquired by M or his 
father, and that .1/ was the full (wvner of all the property 
except that which had been given to P. It was found that 
prior to the date of that deed there h id been no partition 
of the joint family pr<,'j>erties. 

In a suit biought by /”.» ‘^ons, making, inter alia, P, a 
ilefendant, who. how>ver. died pending ibe suit, held, that 
the deed of 1907 ditl not ojx'iate eitliL-r a'' a separation of 
status or as a j)artition of joint tainily pio|x>riy ; that the 
renunciation by /’ was not binditig upon his mjiis, and tluil. 
even if it was binding upon P hini.self, his renunciation 
enured not solely to the benefit of M's branch but to all 
the surviving co-parceners. 

The deed proceeded upon the basis that there was no 
jojnt family and no jz)int family property. The basis wius 
that all the property, including that which was in P's po.sses- 
sion had l)een separately acquired, and that all the property 
except that in pos^e>sion of P belonged to M. There is no 
suggestion in any part of the deed that the parties were 
proceeding upnn the basis that there was a joint family of 
which they were members, or that they were taking part in 
a division of the joint family property (420). {Sir Lancelot 
SandersonA MUKUND DHARMAN BHOIR re BaI.KRISHNA 

Pagmanji. (1927) 54 I. A. 413 - 29 Bom. L. R. 1496 - 
46 C. L. J. 413 = 39 M. L. T. 521 = 105 I. C. 703 = 
4 O W. N 845 A. I. R. 1927 P. C. 224 = 

63 M. L. J. 463. 

PROOF OF PROPERTY BEING. 

Son's suit to set aside father's sale of property. 

In a suit to .set a.side a deed of .sale made by the plaintiffs’ 
father on the ground that the lands, the subject-matter of 
the .sale, were, in the view of the Hindu lawq ancestral, and 
that the sale was not necessary, and was for a fictitious con- 
sideralion and in fraud of the rights of the plaintiff’s father, 
as next heir and reversioner on the death of the widow of J), 
the deceased owner, the question was whether the lands, 
the subject-matter of the sale, were ancestral. 

There was really no evidence that the lands in question 
came to D by descent at all. There was evidence that he 
acquired some lands in the district ))y purchase from the 
owners, and there was a probability that he acquired others 
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{CoJiid,) 

Proof of property being— 

by the abandonment of other persons, who might have been 
collateral, and in that way, might have become possessed of 
lands which, by the custom of the Punjab, would l)e regard- 
ed as ancestral. But there w’as no evidence whatever defin- 
ing the boundaries of those portions of land respectively. 

Heid^ that the plaintiffs had failed to prove that the lands, 
the subject-matter of the sale, were ancestral lands within 
the meaning of the Hindu law. {Lord Collins.^ ATAR 

Singh Thukar Singh. (1908) 35 I A. 206(210) = 

35 C. 1039 (1045) - 4 M. L. T. 207 - 8 C. L. J. 359 = 

12 C. W. N. 1049- 10 Bom. L. R. 790 = 
128 P. W. R. 1908 -42 P. R. 1910 = 61. C. 721 = 

18 M. L. J. 379. 

Rkfease of interest in, under erroneous 

IMPRESSION THAT IT WAS SELF-ACQUISITION 

OF HIS_OWN BROTHER. 

Effect of— No partition l)y means of — Binding nature 

of release on himself and on his son— Benefit of release to 
whom enures. See HINDU l.AW — JOINT FAMILY — 

Kathfr— Ances'fral Property — Partition with 

BROTHER— KELE.ASE OF, ETC. 

(1927) 64’I.A. 413 (420) = 53 M. L. J. 463. 

Revenue sale of, against father— Purchase 

BY Government .at. 

Grant of portion of p> operty by Goi'ernmcnt to third 

parties — Alteration of-, on ground of his consent to grant 
being secured by fraud — Father\^ right of — Right by birth 
iu^ of subscqueutly-boru son. 

Property which Nvas originally ancestral property of the 
family of C?, was sold for arrears of revenue and was pur- 
chased by the Government. After the Government thus 
l)ecame the absolute owners of the property, they granted it 
in equal shares to G and his co-sharers. G's .son, who was 
l)oin subsequent to the date of the said grant, alleged that, 
in consenting to the grant being made to two of tho.«e 
three co-sharers, G was imposed upon l)y the third of them. 

Held that, supposing that G was so imposed upon, and 
that there was .sonje right in him to procure an alteration of 
the grant, that was not such an interest as a son would* by 
his birth acquire a share in (196). 

Whatever the nature of the right might be, whether it 
could be enforced by a suit or by a representation to the 
Government, it does not come within the rule of the Mithak- 
shara which gives a son, upon his birth, a share in the 
ancestral estate of his father (196). {Sir Richard Couch.) 
Chaudhri Ujagur Singh v. Chaudhri Pitam 
S iNCH. (1881)8 LA. 190 = 4 A. 120 (130) = 4 Sar. 275. 

Grant thereof by Governmettt to father and others — 

Son horn subsequent to — Right by birth of^ in porticni of 
property granted to third parties. 

Property, which was the ancestral property of the family 
of G^ became, by reason of the sale thereof for arrears of 
revenue and of its purchase at that sale by the Government, 
the absolute property of the Government. Thereupon, the 
Government resolved to make a grant thereof to G and 
three others, his co-sharers, in four equal share.s. Two years 
afterwards, all the four sharers appeared and caused to be 
recorded what was called a village administration paper, in 
which it was stated that they were entitled to the property 
in the shares of five biswas each. The plaintiff, the son of 
G, was bom only subsequently to the grant by the Govern- 
ment and to the date of the said village administralion 
paper. 

Held, that whatever right the plaintiff might have, undej 
the Mithakshara law, governing the family to ancestral pro- ^ 


HINDU 

Joint family - Father — Ancestral Property— 

{Contdf) 

Revenue sale of, against father — Purchase 
BY Government xi — iCotud .) 

perty, it could not be said that at the time of his birth there 
was any ancestral property of which he could acquire a 
share except the five biswas (196). 

The grant being a grant by the Government— which had 
the absolute power to dispose of the property in any way it 
thought fit— only of five biswas, that was all the interest 
which G had, and his son could not acquire a share in any 
other (196). {Sir Richard Couch.') CHAUDHRI UjAGUR 

Singh v. Chaudhri Pitam Singh. 

(1881) 81. A. 190 = 4 A. 120 (130) = 4 Sar. 276. 

Sale of. 

Sa Hindu Law— Joint Family— Father- 

Sale BY. 

son’s right by birth in. 

Debt contracted by father before birth — Decree for, 

and attachment in execution also before birth — Sale of 
ancestral property^ after birth, to pay off that debt and to 
get rid of execution — Right by birth if prevails against. 

Before the birth of the plaintiff, his father, who was 
governed by the Mithila law, contracted a debt, neither 
illegal nor immoral, upon which a decree was obtained, and 
the right and share ot the father in ancestral property was 
attached in execution of that decree. To pay off that debt 
and to get rid of the execution, the father executed a sale- 
deed, after the birth of the plaintiff, conveying ancestral 
property. 

The plaintiff contended that, as he had been born by the 
time the sale-deed was executed, he acquired such an 
interest in the property as prevented it from being made 
liable for the debt which his father had contracted, and that ' 
he was therefore entitled to have the deed of sale set aside. 

Held, that the plaintiff did not gain such an interest in 
the property l)y birth as prevented it from being liable to 
pay the del)t which his father had contracted, and that he 
was not therefore entitled to set aside the deed of sale (330). 
{Sir Barnes Peacock.) GiRDHAREE LALL v. KaNTOO 
bALl.. (1874) 1 1. A. 321 = 14 B. L. R. 187 = 

22 W. R. 66 = 3 Sar. 380. 

— -Interdiction of father's alienation — Right of — 
Mithakshara and Dayabhaga — Distinction. 

The great distinction between the doctrine of the Mithak- 
shara in regard to heritage and that of the Dayabhaga, the 
law in Bengal, is found in Chapter I, Section 1, Verse 27, 
where it is said that property in the paternal or ancestral 
estate is by birth and the father is subject to the control of 
his sons and the rest in regard to the immoveable estate, 
whether acquired by himselt or inherited from his father or 
other predecessor f6l). {Sir Richard Couch.) KaNI 

Sartaj Kuari V . Rani Deoraj Kuari. 

(1887) 151. A. 51 = 10 A. 272 (284-5) = 6 Sar. 139. 
Mithakshara law. 

Under the law of the Mithakshara each son upon his 
birth takes a share equal to that of his father in ancestral 
immoveable estate (99-100). {Sir James W. Colvile.) 
SURAJ BUNSI KOER v. SHEO PROSHAD SINGH. 

(1879) 6 I. A. 88 = 6 C. 148 (164) = 4 C. Ic R. 226= 

4 Sar. l = 3Suth. 689. 

Mithak.shara rule as to — Ghatwally tenure — Inappli- 
cability to. See Ghatwally tenure— Right by birth 
IN. (1887) 15 I. A. 18 (26-7) = 16 0. 471(480). 

^Rule as to — Applicability — Revenue sale of ancestral 

property against father — Purchase by Government at — 
Grant of portion of property by Government to third parties 
— Alteration of, onground of his consent to grant being 
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SON*S RIGHT BY BIRTH IN— 

secured by fraud — Father’s right of — Right by birth in, of 
subsequently- Iwrn son. See HINDU Law — Joint Family 
—Father— Ancestral Property— Revenue sale 
OF, ETC. (1881)8 1. A. 190 (196) = 4 A. 120(130). 

— Rule as to — Applicability of — Revenue sale of 
ancestral property against father and purchase thereof by 
Government — Grant of property by Government to father 
and others in shares — Subsequentiy-born son’s right as 
regards shares allotted to others. See HINDU LA^^' — 

JOINT Family— Father— Ancestral Property- 
Revenue sat>e of, ETC. (1881)8 1. A 190(196)=^ 

4 A, 120(130). 

Stranger— Allotm ent to. 

See Hindu Law— Joint Family— Father- 

Joint Family Proper rv-—S'i R ANCiEK — allotm ex p 
to. 

Will bkuueatking. 

Family arrangement effecting partition — J’est — Deed 

—Construction. See HINDU Law — JOIN'L KaMHA — 
Father— Ancestral Property — Paktihon ok— 
Famii.v arrangemen r. (1913) 40 I. A. 161 fl67 8) = 

35 A. 337 (346). 

Immovable property— Ancestral propt-rty being — 

Beque.st of, by person having sons or other male descendants 
— Validity — Mithakshara law — Benares law. Sec IIlNDt^ 

Law — Joint FAMiL\~K\'inEk — W ill va — Immove- 
able property. (1867) 12 M. I. A. 1 (38 40). 

— K alidity ofy against prerionsiy adopted son. 

K, a Hindu, who owned ancestral property, adopted a son. 
After the adoption of that son, and while that sf)n was still 
alive, V made a will dispo.sing of tlie ancestral property in a 

particular way. 

Held, that the will was null and void and inoperative 
according to Hindu law {2^ 4). {Lord IVrenbnry.) Ven 
KATANARAYANA PiLLAl V. SUBBAMMAL. 

(1915; 43 I. A. 20-39 M. 107 
18 Bom. L. E. 372 = 20 C. W. N. 234 = 3 L. W. 177 = 
(1916) 1 M. W. N. 97 19 M. L. T. 147 - 32 I O. 373 = 
12 A. L. J. 178 = 23 C L. J. 366 - 29 M. L. J. 851. 

V alidity against son of. 

A Hindu has no right to dispose by will of ance.stral 
property l)elonging to the joint family of himself and his 
sons (70). {^Sir Andrexo Seoble.) Lal BamADUR v. 
KaNHAIA Lal. (1907) 34 I. A. 65=29 A. 244 (254) = 
2M. L. T. 147 = 5 C. L. J. 340 = 11 C. W. N. 417 = 
9 Bom. L. E. 597 4 A. L. J. 227 = 9 Sar. 200 = 

17 M. L. J. 228. 

y alidity of , against sons'' elaim to maintenance. 

Quaere, as to how far the testamentary power as to ances- 
tral property can supersede tlie .sons’ claim to maintenance. 
{Mr. Justice Willes.) JU'ITENDROMOHUN TaGORE v. 

Ganendromohun Tagore. (1872) Sup. I. A. 47(82) = 

9B. L. E, 377 = 18 W. E. 359 = 3 Sar. 82 = 

2 Suth. 692. 

Will effecting partition of. 

See Hindu Law— Joint Family — Father -An- 
cestral Property— Partition <)V — Will. 

Will restricting son’s interest in. to a life 
ES'TATE, and limiting it over to an ADOp-TED SON 
OF his own if son left no MALE ISSUE. 

• K alidity of. 

whether under his testamentary power of disposi- 
tion a Hindu can restrict the interest of his son in his ances- 
tral and other estate to a life interest, or can limit it over (if 
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Joint family — Father — Ancestral Property — 

{Contd.) 

Will restricting son’s interest in, to a life 

ESTATE, AND LIMITING IT OVER TO AN ADOPTED 
SON OF HIS OWN IF SON LEFT NO MALE ISSUE — 
{Contd.') 

his son left no is.sue male, or such issue male failed) to an 
adopted son of his own (31 1). {Lord Kin gsdown.) MUS- 
SUMAT BHOOBUN MOYEK DFBIA 7'. RaM KiSHORE 

ACHARJ ChOWDHRY. (1885) 10 M. I. a. 279 = 

3 W. R. (P. C.; 15 = 1 Suth. 574 2 Sar. 111. 


Joint Family— Father— Business carried on by. 

See Hindu Law— Joini’ Family— Business of. 

Joint Family — Father — Company limited. 

Will conveying all properties to a, 70 /iose registra- 
tion was proenred by him — Soifs suit to set aside — Suit sub- 
sequent by him for declaration of invalidity of incorpora- 
tion of company — Maintainability. 

Plaintiff’s father procured the regisiiHtii>ri of a limited 
company and conveyed all his proptrtie.s to the .>aid company. 
Plaintiff first brought a .suit to set a.side his father’s will which 
deprived him of his father’s estate. On tlie same l>eing di.s- 
mis.sed he brought a second suit for a declaration of the 
invalidity of the incorporation of the company. All the facts 
on which the .second suit was based were known to the plain- 
tiff and were stated at length in the proceedings of the first 
suit. No further evidence would have been needed. 
Nothing was wanting in the first suit except the addition of 
an i.ssue on the point of incorporation. 

Held, that the alleged invalidity of the incorporation of the 
company was a matter which might and ought to have been 
made a gixjuiul of attack in the former suit, and, not having 
been raised llierein, the question wa.s res judicata under 
S. 13, F.xpl. II, Civil Procedure C:ode of 1SS2. {Lord Mac- 
naghten.) Moo.SA GooLAM AriLK KbKAHIM GgoLAM 
ARIFK. 1 1912) 39 I. A. 237 (245 6) 16 I. C. 70 - 

23 M L J. 215. 


Joint family— Father — Compromise by. 

Adopted son — Compromise binding on — Authority 

to enter into— Proof of. See ClVlL PROCEDURE CODE OF 

1008, o. 23, R. 3 — Compromise — Construction. 


(1927)63 M. L.J. 345. 

Decree — Claim under — Compromise of — Decree in 

them existing sotfs suit declaring invalidity of, and remit- 
ting son to his rights under compromised decree — Effect of 
— Son subsequently born — Right of, to share in fund due 
und er com prom ised decree. 

K, together w ith his four .sons, formed a joint Hindu 
family, governed by the Mithakshara law. V died, .survived 
l)y his sons, and in 1881 the joint family was dissolved, and 
a division of the joint estate took place, leaving the great 
part of it in the hands and under tlie control of T, one of 
the sons of V , who was the manager of the family. In 
1886, a suit was brought by A, the son of L, another of the 
sons of E, again.st 7\ for the purpose of ascertaining the 
extent of the family assets remaining in hi.s hands, for the 
necessary accounts, partition, and other relief, and to that 
suit all the members of the family, including R, one of the 
sons of y, and G, the then only son of R, were parties. 
Two decrees were made in that suit, one on 2l.st October, 
1896. and the other on 17th August, 1897, and by them T 
was declared as liable to pay to R and his branch of the 
family certain sums of rupees. 

On 21st November, 1897, a compromise was entered into 
between R, purporting to act both for himself and as guar- 
dian of his minor son G, and T. It consisted in releasing 
7’ from all liability to make the payments directed by the 
decrees aforesaid to Ije made, payments which were on the 
face of them considerable in extent ; and the only considera- 
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Joint family— Father— Compromise 

lion mentioned was that T would agree not to prosecute an 
appeal which he then had on foot against those decrees. 

G attained his majority in 1906 and instituted a suit 
against T and R seeking to recover the monies mentioned in 
the decrees of Octolier 1X96 and August 1897 as “the un- 
divided son” of R, That suit went upon appeal to the Privy 
Council, and it was held by the Privy Council that the com- 
promise of November, 1897, did not bind, and could not 
bind, the infant who ought to be remitted to his original 
rights under the decrees of October, 1896 and August, 1897, 
and the case was remitted to deal with the remaining issues 
on that footing. Two further sons were born to R before 
the case came on for hearing on remand, and they were 
added as defendants after the remand. 

At the hearing on remand, the High Court regarded the 
order of the Privy Council as rendering the compromise 
binding on A'’.f then existing share and held G and the 
after-born sons to be entitled only to the remaining half- 
share. 

Held, that the view of the High (’ourt was wrong, that, 
in fact, the order of the Privy Council only declared the 
Cf)mpromise was not binding on G. who was remitted to all 
his original rights under the compromised suits, and that 
in the events that happened that entitled the whole family 
to share in the whole fund (97-8). 

The agreement of November, 1897, did not purport to be 
a release of individual rights or shares in the fund at all ; it 
did not purport to effect any division of the joint family 
estate that then existed between R and his son G in the 
subject-matter of those decrees. On the contrary, what it 
purported to do was to release the whole of the debts that 
were then owing to the joint family in consideration of 7', 
not prosecuting his appeals (98). 

Now it has l>een held l)y this Board that that atte!npted 
arrangement failed so far as the infant was concerned ; and. 
if it failed so far as the infant was concerned, their Lord 
ships think that in the events that have happened it must 
also be regarded as failing wholly to convey any of the joint 
estate at all ; and that for the following reasons : R, unless 
he was attempting to divide the joint family, could only deal 
with this property with the consent of his son or in his 
capacity as manager of the estate. In his capacity as 
manager of the estate he was only able to deal with it for 
certain limited purposes, and none of those purposes are, or 
can 1)6, suggested as the consideration why these considera- 
ble sums were released. It follows, therefore, that the 
attempt to alienate, or to release, from the estate those sub- 
xStantial portions of the joint family property failed, and that 
there was no efficacy given to the arrangement that w’as then 
contemplated (98). 

Semble, if G had predeceased his father, and there had 
been no fmther members of the joint family, R might not 
have been in a position to dispute the arrangement (98-9). 
(^Lord Puckmaster^ VENKATA ROW v. TULJARAM 
ROW. (1921) 49I.A. 91 = 46 M. 298(305 6) = 

26 C W. N. 646 = 30 M. L. T. 272 = 20 A. L. J. 833 = 
(1922) M. W. N. 392 = 24 Bom. L. E. 1191 = 
36 C. L. J. 319 = 4 U. P. L. E. (P.C ) 33 = 74 I. C. 765 = 

A. r E. 1922 P. C. 69 = 43 M. L. J. 298. 

Disputed claim — Compromise of — Stranger — Allot- i 

ment of share to, pursuant to such compromise — Power of. | 
SeeHmDV Law— JOINT FAMILY— PARTITION— FATHER ! 

—Stranger— allotment of share to— Power of 
— COMPROMISE OK, eTC. (1913) 40 I. A. 213 = 

40 0.966(980). 

-Invalidity of, against them only son — Death of that 

son — Father’s right to dispute validity of compromise in case 
of — Father sole member of family at the time. See HINDU 


HINDU 

Joint family— Father- Compromise by— 

Law— Joint Family — Father— Compromise by- 
decree. (1921) 49 I. A 91 (98-9) = 45 M. 298 (306-6). 

Suit to which minor son party — Compromise of — 

Leave of court under O. 32, R. 7, C, P. C. — Necessity — 
Father himself guardian ad litem of minor — Different per- 
son guardian ad litem — Distinction. 

No doubt a father or managing member of a joint Hindu 
family may, under certain circumstances and subject to cer- 
tain conditions, enter into agreemeents which may be 
binding on the minor members of the family. But where a 
minor is party to a suit and a next friend or guardian has 
been appointed to look after the rights and interests of the 
I infant in and concerning the .suit, the acts of such next 
I friend or guardian arc subject to the control of the Court. 

! Where the father or managing niemlx;r of a joint Hindu 
! family is himself the next friend or guardian ad litem of a 
minor co-parcener his powers as such father or managing 
member are controlled by the provisions of S. 462, Civil 
i Procedure Code, and he cannot do any act in his capacity as 
father or managing member which he is debarred from 
doing as next friend or guardian without leave of the 
Court. 

Qucere, as to how’ far the acts of a father or managing 
memlier may affect a minor, who is a party to the suit 
represented by anothe** person as next friend or guardian 
ad litem. {Mr. Ameer Ali.) GaNESH KOW v. TuLJARAM 

ROW. (1913) 401. A. 132(138-9) = 36M. 295(302-3) = 
17 C. W. N. 765 = 11 A. L. J. 589 = 18 C. L. J. 1 = 
15 Bom. L. E. 626 = 14M. L. T. 1 = 19 I, C. 616 = 

(1913) M. W. N. 575 = 26 M. L. J. 160. 

Joint Family— Father— Contract for sale of family 

property by. 

— A'etesuty for, immedi Ae payment of purchase- 

money for discharge of existing incumbrances — Contract in 
fact entered into not calculated to secure that end and likely 
to result in property being wiped off altogether — Validity 
against sons of. 

In a case in which immediate payment of the purchase 
price was the prime necessity, a Hindu father and manag- 
ing member of a joint Hindu family entered into a contract 
for the sale of joint family property, which contract bound 
him to .sell at a fixed price property of apparently increasing 
value in circumstances which gave the purchasers the privi- 
lege of indefinitely postponing completion of the purchase 
and payment of the price, with the further privilege, if it so 
.suited them, of repudiating the bargain altogether on the 
ground that a prior contract for the sale of the same pro- 
perty had been entered into by the father and that, so long 
as that contract subsisted, he could not make out a title. 
The existence of the earlier contract in the event showed 
that the subsequent contract was deprived of all value as a 
solvent of the family’s financial difficulties at its date, and 
was converted into an arrangement not materially more 
beneficial than one by which the father, at the end of 3 
years, became bound to hand over to the mortgagees (to 
pay whom the contract was entered into) for, in effect 
nothing, the entire equity of redemption in the mortgaged 
property. 

Held, that such a transaction was entirely beyond the 
power of the father as karta of the joint family, and was not 
binding on his sons (l5l). {Lord Planesburgh.) RAM 

Charan lonia V. Bhagwan Das Maheshki. 

(1926) 63 I. A. 142 = 48 A. 443 = 24 A. L. J. 622 = 

3 O. W. N. 783 = 31 0. W. N. 198 
(1926) M. W. N. 603= 38 M. L. T. (P. 0.) 18 = 

96 1. 0. 898= A. I. B. 1926 P. 0. 68. 
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HINDU LAW— 

Joint family— Father— Contract for sale of family 
property \iy—{Conic{,) 

Specific performance of — Decree for^ execution of 

sale-deed by Court pursuant to decree^ and possession gii^en 
to purchaser^ who paid off snort gage on property— Setting ■ 
aside of cositract in son's suit for that purpose— Terms of. 

In a case in which a Hindu father and the manager of a 
joint family entered into a contract for the sale of family | 
property to discharge a mortgage subsisting on the property, 
a decree for specific performance of the contract was obtain* I 
ed against the father alone. A formal sale-deed was exe- 
cuted by the Court in favour of the purchaser, and he was, 
under an order of Court, placed in possession of the pro- 
perty. He subsequently paid off the mortgage on the pro- ; 
perty. Afterwards the undivided sons of the vendor sued | 
lor a decree that the contract to sell entered into by their 
father w’as beyond his power as karta of the joint family, | 
and was not binding on the plaintiffs. They did not, how- 
ever, impeach the mortgage. It was held that the contract i 
was beyond the power of the father as the karta of the joint 
family and was not binding on the plaintiffs. 

Heldy that the contract should be set aside only upon : 
terms ; that the purchaser should have the full benefit of I 
the^ortgage paid off by him as a mortgage, that his posses- | 
sion of the property, although unwarranted as purchaser, 
should not — it having been taken under an order of the Court 
— be treated as that of a mortgagee in possession with all the 
burdens of such a possession ; and that the mortgage should 
for that purpcxse be treated as a usufructuary mortgage — and ' 
the prjssession of the purchaser be treated as possession tliere- j 
under — with the result that during that possession he would , 
l>e entitled to no interest, but on the other hand would not l)e ! 
accountable for profits (152). (^Lord Blanesburgh,') Kam i 
CHARAN LONIA v . HHAGWAN DaS MaHF.SHKI. ^ 

(1926)531. A. 142 48 A. 443-24 A. L. J.622 ! 

3 O. W. N. 783- 31 C. W. N. 198- , 
(1926) M. W. N. 603 38 M. L. T. (P. C.) 18 

96 I. C- 898 A. I. B. 1926 P. C. 68. 

Joint family — Father— Debt of. 

Ancestral Property in son’s hands. 

Ancesi'ral property sold for— Son’s suit to 

RECOVER. 

Antecedent debt. 

Binding character of, against sons. 

Immoral nature of— Evidence of. 

Proceedings against father alone for. 

Son divided— Liability of. 

Son’s liability for, to extent of assets inheri- 
ted BY him from father. 

Son’s pious obligation for. j 

Suit against son for recovery ok— Decree in. , 

Ancestral property in son’s hands. 

— — Liability of, for debt. Sec HINDU T.AW— JOINT 

Family— Father — Debt of — Son’s pious obli- 
gation FOR. 

Ancestral property sold for — Son’s suit to 

recover. 

Onus on him,- See HINDU LAW— JOINT FAMILY— | 

Father— Debt of — Son’s pious obligation for— i 
Sale of ancf^tral estate for debt, eic. 

(1879)61. A. 88(106) = 5C. 148(170 1). 

Antecedent debt. 

— ■ — Alienation for — Ptrwer of — Extension of — Impro- 
priety of. 

The Mithakshara law ha-s given to the fatlier, in his capa- 
city of manager and head of the family, certain powers 
with reference to the jwnt family property. He is at liberty 

lOS 


HINDU LAW— 

Joint family— Father— Debt oi—{Cositdf) 
Antecedent inv/i—iContd.) 

to affect or to di.'spose of the joint family property in respect 
of purposes denominated necessary purposes. The principle 
in regard to this is analogous to that of the power vested in 
the head of a religious endowment or mult, or of the guar- 
dian of an infant. In all of the cases where it can be esta- 
blished that the estate itself that is under administration 
demanded, or the family interests jnstified, the expenditure, 
then those entitled to the estate are bound by the transac- 
tion. This is neither inconsistent with nor an exception to 
the fundamental rule of the Mithakshara. For where estate 
or family necessity exists, that necessity rests upon 
the co-parcencrs as a whole, and it is proper to 
imply a consent of all of them to that act of the one 
which such necessity has demanded. The correct 
and general principle therefore is that if the debt is not for 
tlie benefit of the estate, then the manager has no pow'er 
either of mortgage or sale of that estate in order to meet 
such a debt. An exception has, however, been made to 
cover the case of mortgage or sale by the father in consider- 
ation of an antecedent debt. The exception should not be 
extended and should l)e very carefully guarded. It is found- 
ed on the necessity of protecting the rights of third per- 
sons, say the purchasers of the property who have taken 
their title for onerous consideration and in good faith. {Lord 

Sha7o.) Sahu Ram Chandra v. Bhup Singh. 

(1917J 44 I. A. 126 = 39 A. 437 = 21 C. W. N. 698 = 

26 C. L. J. 1 = 1 Pat.L- W. 557 = 

(1917 j M. W. N. 439 = 22 M. L. T. 22 = 6 L. W. 213 = 
19 Bom. li. R. 498 - 39 I. C. 280 = 33 M. L. J. 14. 

Contract for a loan, which nei'cr was completed, to 

pay off a previous debt otherwise discharged not an — Doc- 
trine of “ antecedent debt ” already carried far. 

The lather and managing mendx-r uf a joint Hindu fandly 
entered into a contract for the sale of family property to one 
for the discharge of an antecedent debt, k sale-deed 
was actually drawn up in his favour for a consideration of 
Ks. 13,000, the amount of the antecedent debt Thereupon 
D instituted a suit and obtained a decree for pre-emption 
in respect of the sale-deed so executed by the father. By 
the time D got the decree the antecedent debt to discharge 
which the sale-deed in favour of U had been executed had 
been discharged. The father executed, after the decree, a 
sale-deed conveying the property to D for the sum of 
Rs. 13,000 ; and the said sum was appropriated by the father 
to his own use and for purposes not binding on the family. 

Held, that the sale to D was not for an antecedent debt 
and was not binding on the undivided sons of the alienor. 

The doctrine of “antecedent debt ” has been carried for; 
if the sale in this case should be held to be for an antecedent 
debt, it would mean that a contract for a loan, which never 
was completed, to pay off a previous debt otherwise dis 
charged, would b3come “ an antecedent debt.” The con 
tention is, on the face of it, absurd. {Mr. Ameer A/i.) 

Jawahik Singh v, Udai Parkash. 

(1925)63 I. A. 36 = 48 A. 162- 24A. L. J. 97 = 
(1926) M. W. N. 197 = 3 O. W. N. 366 = 
43 C. L. J. 374 = 28 Bom. L. R. 851 = 

30 C. W. N. 698 = A. I. R. 1926 P. C. 16 = 

93 I. C. 216 = 50 M. L. J. 344. 

Doctrine of, already carried far. See HINDU LaW 

—JOINT Family— Father— Debt of- Antecedent 

debt— contract FOR A LOAN, ETC. 

(1925) 53 I. A. 36 = 48 A. 152. 

^Meaning and test of. 

The expression “antecedent debts of a father” means 
those debts which have been incurred irrespeaive of 
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HINDU -UkV^-iContd.) 

Joint family— Father— Debt of— (CWi/.) 
Antecedent Dm'v—iContd.) 

the credit obtainable from immoveable assets which do 
not personally belong to him bat are joint family property. 
To give true effect to the doctrine of antecedency in time, 
there must be also real dissociation in fact between the debt 
and the alienation in consideration thereof. \\’herevej' such 
antecedency is found to be unreal and is merely a cover for 
what is essentially a breach of trust, on the part of the 
father, the courts must deny effect to a mortgage so brought 
into existence. The correct view is that joint family pro- 
perty cannot be effectively sold or charged in such a manner 
as to bind the issue of the father except wiiere the sale or 
charge has been made in order to discharge an obligation 
not only antecedently incurred, but incurred wholly apart 
from the ownership of the joint estate or the security 
afforded or supposed to be available by such joint estate. 
{Lord Shaw.) SaHU KaM CHANDRA v. BhUP SingH. 
(1917) 11 I A. 126 = 39 A. 437 21 C. W.N. 698 
26 C.L. J. 1 - 1 P. L.W. 567 (1917) M. W.N. 439 
22 M.L.T. 22=6 L.W. 213 = 19 Bom. L.R. 498 

39I.C. 280 33 M.L.J. 14. 

-See aiso HINDU LAW— JOINT FAMILY— FATHER 

—DEBT OK - Antecedent debt— M(^kT(LAGE invalid. 
ETC. (1922) 49 I.A. 228 (234 5)-^ 

44 A. 368 (373-4;. 

Antecedent debt means antecedent in fact as well 

in time, that is to .say, that the debt must be truly inde- 
pendent and not part of the transaction impeached. {Lord 
Dunedin.) BRIJ NaRAIN RaI v. MaNGALA BRASAD RaL 

(1923) 61 I.A. 129 (139) = 46 A. 95 - 

21 A.L.J. 934- 19 L.W. 72=33 M.L.T. (P.C.) 457 

28 C.W.N. 253 = A.I.E 1924 P.C. 60 
(1924)M.W.N. 68 = IP. L.R. 1924 = 
10 O. & A.L.R. 82 = 26 Bom. L.R. 500 = 

5 Pat. L.T. 1 = 41 C.L J. 232 2 Pat. L.R 41 
10 O.L.J. 107 - 77 I.C. 689 46 M.L.J. 23. 

Mortgage executed to discharge prior niort gages if 

for an — No evidence to show purpose of loan raised under 
prior mortgages or that debt thereunder ~oa< incurred 
wholly irrespective of family prop. rty. 

On 4th March, 1908. A, the father and manager of a 
joint Hindu family, mortgaged to the appellant and another 
ancestral and joint family property. The whole of the 
money raised under that mortgage was employed in paying 
off two earlier mortgages on the same property. There was 
nothing to show for what purpose the money raised by the 
two earlier mortgages had been used or that the debt then 
incurred was incurred wholly irrespective of the family pro 
perty. 

Held^ reversing the Courts below, that the mortgage of 
4th March, 1908. was made in order to pay orf an antece- 
debt debt, namely, the two older mortgages and conse- 
quently bound the e.state. 

The case of Sahu Ram must not be taken to decide more 
than what was necessary for the judgment, namely, that 
the incurring of the debt was there the creation of the 
mortgage Itself and that there was no antecedency either 
in time or in fact. Moreover, if proper attention is paid to 
the word “incurred”, their Lordships think that it will be 
seen to be a proper interpretation of the sentence whicli 
has caused the doubt". {Lord Dunedin.) R.aJ.A Hrij i 
Narain Rai V. Mangala Prasad Rai. 

(1923) 51 I.A. 129 (136-7)- 46 A. 96 

21 A.LJ. 934=19 L.W. 72 = 33 ML T. (P C.; 457 

28 C.W.N. 253 = A.I R. 1924 P C. 50 = 
(1924) M. W.N. 68 1 P.L.R. 1924 

10 O. & A.L.B. 82=26 Bom. L.R 500 
5 Pat. L.T. 1-41 C.L. J. 232= 2 Pat. L E. 41 
10O L.J. 107 = 771.0. 689 = 46 M.L.J. 23. 


HINDU 'LA.'^—iContd.) 

\ Joint family— Father— Debt ot~-{Cotttd.) 

Antecedent D^m—{Contd.) 

Mortgage invalid at its date if can be an. 

It was argued that although by the rules of the Mithak- 
shara law a mortgage is at its date an invalid deed in so 
far as purporting to encumber the joint family property, yet 
when it purports to become the consideration for a sale it 
then becomes a just and a legal consideration on the princi- 
ple of “ antecedent debt.” The family property could 
not be affected by such an invalid mortgage, but it could 
be sold next year or next day to the mortgagee for an 
“antecedent” debt, namely, the mortgage debt itself ! Thus 
by turning the “antecedent debt” simply into a debt “ante- 
cedent” to the sale, the whole doctrine of antecedent debt 
is reduced ad obsurdum. the principle of the Mithakshara 
law is circumvented, and the rights of the junior members 
of a Hindu family are no longer protected, but can be 
easily destroyed. Their Lordships cannot hold that this is 
in accordance with la\N . 

.‘\s to the matter of the antecedency of debts, it is clear 
l>cyond question that the antecedency is antecedency to the 
mortgage itself. And it is more than that-;— it is dis- 
connection with the mortgage in fact as well as in law. In 
no other way can the law ot Indian joint family property 
protect itself against being undermined. 

Joint family estate cannot be effectively sold or charged 
in such a manner as to bind the issue of the father, except 
where the sale or charge has been made in order to dis- 
charge an obligation not only antecedently incurred, but 
incurred w’holly apart from the ownership of the joint estate 
or the security afforded or supposed to be available by such 
joint estate. The exception in favour of alienation for 
antecedent debts applies only to the case where the father’s 
debts have been incurred irrespective of the credit obtain- 
able from immovable a.s.sets which do not personally belong 
to hihi. but are joint family property. {Lord Shaw.) CHEl’ 

Ram 7'. Ram Singh. (1922) 49 I.A. 228 (234-6)- 
44 A 368 (373 4) = 16 L.W. 89 = 31 M L.T. 50 = 

(1922) M.W.N. 465 = 3 P.L.R. 1922 = 

24 Bom. L.R. 1231 27 C.W.N. 150 = 21 A.L.J. 114 
37 C.L.J 79-3 P L.T. 363 = 4 U.P.L.E. (P.C.) 64 = 

A.I.E. 1922 P C. 247 = 67 I.C. 669 = 

43 M.L.J. 98. 

Sale if for — Mortgage with possession for term in- 
valid — Sale within period fixed for amount due under ^ and 
for another sum not used for family purpose or necessity — 
Effect. 

A joint Hindu family governed by the Mithak.shara law 
of the N.-\V. Provinces consisted of Ay his two sons and 
his three grandsons by the said sons. In 1904, ^.,4 executerl 
a mortgage over the family property for Rs. 8,000. The 
debt of Rs. 8,000 was, with the possible exception of 
Rs. 1,000, neither incurred nor used for family - purposes or 
necessity, nor wa.s it an antecedent debt. 

The mortgage of 1904, was, by its terms, a usufructuary 
mortgage, and was for the period of ten years running 
from its date. It was stipulated that possession and occu- 
pation should be given to the mortgagee in lieu of interest 
and that the mortgage was redeemable on payment of the 
principal amount at any time after the expir> of the ten 
years fixed. 

Notwithstanding t|ie ten years’ provision of the usufruc- 
tuary mortgage, A within 3 years from its date sold his 
equity of redemption in the proi>erty to the mortgagees for 
Rs, 13.5(X3. Rs. 8,000 out of the Rs. 13,500 represented the 
amount due under the usufructuary mortgage, and the 
balance was received in cash. The .sartd balance was neither 
incurred nor used for any family purp<>se or necessity. 
There was thus no legal necessity for either transaction, 
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HINDU LAW— (C’w</d’.) 

Joint family -Father— Debt of— 

Antecedent debt— (O w/ff.) 

though it was not proved that the monies thereby raised 
were applied to immoral purposes. 

After the death of his grandsons aforesaid sued to 
recover the property from the vendees, making their fathers 
formal defendants. 

Held, affirming the High Court, that there was no ante- 
cedent debt such as would render either the mortgage or 
the sale binding upon the plaintiffs, and that they were 
entitled to recover the property, (l^rd S/iaw.) CheT Kam 
Z'. Ram SINGH. (1922) 49 I.A. 228-- 

44 A. 368 (373 5) - 16 L.W. 89 = 31 M.L.T. 50 = 

(1922) M.W.N. 455 = 3 P.L.R. 1922 = 
24E.om. L.E. 1231 = 27 C.W.N. 150 = 21 A. L.J. 114 = 
37 C.Ii.J. 79 = 3 Pat. L.T. 363 = 4 TJ.P.L.E. (P. C.) 64 = 

A.I.E. 1922 P. C. 247 = 67 I.C. 669 = 

43 M.L.J. 98. 

HlNDING CHARACl'ER OF, AGAINST SONS. 

Law as to. Set^ HINDU LAW — JOINT KAMII.V — 

Father— Alienation bv— Hinding characi’er of, 
against SONS— Law as to. (1923) 51 I.A. 129 (139) = 

46 A. 95. 

Question as to — Stare decisis — Principle of — .Appli- 
cability. Hindu Law— Joint family— Father- 
Alienation BY— Binding character of, against 
SONS— Question as to. (1923) 51 I.A. 129 (137)~ 

46 A. 95. 

Immoral nature of— Evidence of, 

Oeneral a'idence of immorality not cnon'^h — Ar^/- 

deuie connecting debt with immorality necessary. 

A general charge of immorality against the father is not 
sufficient to prove that the debts for which he executed a 
mortgage of joint family property were incurred for 
immoral purposes, and, in the absence (if evidence to connect 
the debts with his immorality, tile sons Nsill be held liound 
by the mortgage, {ford Macnjtghten.) Sri NaRAIN v. 

Lala Raghubans Rai. (1912) 17 C.W.N. 124= 

(1913)M.W.N. 768 = 17 I.C. 729 = 

25 M.L.J. 27. 

Proceedings against father alone for. 

Sons' rights in case of, zuhen debt not immoral. 

Sufiicient care has not always been taken to distinguish 
between the question how far the entirety of the joint estate 
is liable to answer the father’s debt, and the question how 
/ar the sons can be precluded by procreedings taken by or 
against the father alone from disputing that liability. Des- 
tructive as it may be of the principle of independent co- 
parcenary rights in the sons, the decisions have for some 
time established the principle that the sons cannot set up 
their rights against their father’s alienation for an antece- 
dent debt, or against his creditors* remedies for their debts, 
if not tainted with immorality (17-8). {Lord Hobhouse.) 
Mussamut Nanomi Babuasin V . MODUN MOHUN. 

(1886) 13 I.A. 1 = 13 C. 21 (36) = 4 Sar. 682. 

Son divided— Liability of. 

^ IPi// by father bequeathing property to stranger. 

. ^^'^ged during his lifetime a bank, in which he and 

his divided brother .4/ had shares. After the death of A’, 
4/ instituted a suit against his sons for an account of R's 

dealings with that bank, and for the recovery of the balance 
found to have been due by K. 

R s sons alleged that they and their father became divid- 
ed m 1823, under an arrangement by which he gave them 
a |X)rtion of his prope^y and they relinquished in his favour 
aU right to the remain^r. ITiey further alleged that after 
the said partition R l^eqqeathed all his property to one H. 


HINDU LAW— 

Joint famlly—Pather— Debt of — {Contd.) 

SON DIVIDED— Liability oy— {C ontd.) 

They, therefore, contended that H was the real represen- 
tative of R and was liable for his dealings with the bank in 
question, and that they were not R's representatives and 
were not liable for his delits. If was Viot a party to the 
suit. 

Quaere, whether, assuming the legality of the separation 
and testacy, the residuary legatee under R's will could be 
made liable for his debts, without making the executor, if 
there was or could be one, of the residuary legatee, a party 
(196). {Dr. Lushington.) BaBOO JaNOKEY DOSS Z'. BiN- 
dabun Doss, (1843) 3 M. I. A. 175= 1 Sar. 263. 

SON’S liability for, to extent of assets inheri- 
ted BV HIM from FAI'HER. 

A Hindu son is liable for the debts due from his 

father to the extent of the assets which descended to him 
from his father, and all the right and interest of the .son in 
the property which descended to him from his father be- 
comes assets in his hands, and that right and interest, if not 
duly administered in payment of his father’s debts, is liable 
as against the son to be attached and sold In execution of 
the amount that may be decreed against him (145). {Sir 
Barnes Peacock.) MUITAVAN CHETTIAR v. SaNGILI 

ViRA Pandia Chinnatambiar. (1882) 9 I.A. 128 = 

6 M. 1(18-9) = 12 c. L.R. 169 = 4Sar. 354. 

Son’s pious obligation for. 

— —Basis and extent of — Original Hindu law —Law as 
established by British Indian Courts. See HiNDU L.-\V\" 

Debt— Liability for, or .sons, grandsons, etc 

( 1926) 53 I.A. 204 (211-2) = 48 A. 518. 

Debt tainted with immorality — Debt not so tainted 

Distinction. 

On this important question of the liability of the joint 
e.state for the debts of the father luH tainted with immora- 
lity their Lordships think that there is now no conriict of 
authority (18). {Lord Hobhouse.) MUSSaMUT NaNOMI 
BABU.4SIN z'. MODUN MOHUN. (1885) 13 I A 1 = 

13 0.21(35) = 4 Sar. 682. 

Destructive as it may be of the principle of indepen- 
dent co-parcenary rights in the sons, the decisions have for 
some time established the principle that the sons cannot set 
up their rights against their father’s alienation for an ante- 
cedent debt, or against his creditor’s remedies for their 
debts, if not tainted with immorality (17-8). {Lord Hob- 

house.) Mussamut Nanomi Babuasin v, Modun 
MOHUN. (1885) 13 I.A. 1 = 13 C. 21 (35) = 4 Sar. 682, 

Enforceability of during father's lifetime. 

In this case the suit was brought by a Hindu sou to set 
aside a deed of sale of ancestral property executed by his 
father, and to recover possession of the whole of the pro- 
perty alienated. The law applicable to the case was the 
Mithila law, which was very similar to the law administered 
under the Mithakshara. The father was alive and was made 
a defendant in the suit. The .sale was found to be for an 
antecedent debt, and the debt was found to be neither illegal 
nor immoral. Though the father was alive, their Lordships 
upheld the sale on the footing that the son was under a pious 
obligation to pay a debt of his father which was neither 
illegal nor immoral, and that the ancestral property, includ- 
ing the son’s share, was liable for such debt (328, 331-2). 
{Sir Barnes Peacock.) GiRDHAREE i.ALL v. KantOO 

LALL. (1874) 1 1. A. 321 = 14 B.L.E. 187= 

22 W. E. 56 = 3 Sar. 380. 

While the father remains in life the attempt to affect 

the son.s’ shares and grandsons’ shares in the (family) pro- 
perty in respect merely of their pious obligation to pay off 
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HINDU 

Joint family — Father — Debt of — {Contd.) 

Son’s pious ORMGATION YO'R— {Contd.) 

their father’s debts, and not in respect of the debt having 
been truly incurred for the interest of the estate itself, 
which they with their father jointly own, that attempt must 
fail. {Lord Shaw.) SaHU RaM ChaNDRA z/. BHUP 
Singh. (1917) 44 I. A. 126 = 39 A. 437= 

21 C.W. N. 698 = 26 C.L.J. 1 = 1 Pat. L. W. 667 = 
(1917) M. W. N. 439 = 22 M.L. T. 22 = 6 L. W. 213 = 
19 Bom. L. R. 498 = 39 I.C. 280 = 33 M. L. J. 14. 

There are some observations in Sahu Ram’s case 

which are not necessary for the judgment but which their 
Lordships are bound to say that they do not think can be 
supported. Founding upon them the learned counsel ir this 
case argued in the court below that nc) liability of the sons, 
based on the pious obligation to pay the father’s del)t, could 
be made available to the creditor while the father was still 
alive. If the point W’as open, there would be much to be 
said in favour of a position wliich seems constuianl with 
common .sense. But a long train of authorities luive settled 
the question. Instances of sale l)eing permitted wlien the 
father for whose debt the sale was made was still alive may 
be found in several reportecl cases. {Lord Dunedin.) 

Raja Brij Narain Rai v. Mangala Pk.asad Rai. 
(1923) 51 1. A. 129 (138) = 46 A. 95 21 A. L. J. 934 = 
19 Ii.W. 72 = 33 M. L.T. (P. C.) 457 - 28 C. W.N. 253 

A.I.R. 1924 P. C. 50 = (1924) M. W. N. 68 
1 P. L. R. 1924 = 10 O. & A. L. R. 82 = 
26 Bom. L. R. 500 = 6 Pat. L. T. 1=41 C. L. J. 232 = 
2 Pat. L. R. 41 = 10 O. L. J. 107 = 77 I.C. 689 - 

46 M. L. J. 23( 30 1). 

Freedom from — Test — Nature of debt or nature of 

estate sought to be made liable. 

Though an e.state be ancestral, it may, uiuler the Hindu 
law, be charged for some purposes against the heir, for the 
father’s debt, by the father. Unless the debt was of such a 
nature that it was not the duty of tlie son to repay it, the 
discharge of it, even though it affected ancestral e.state, 
would still be an act of pious duty in the son. By the Hindu 
law, the freedom of the son from the obligation to discharge 
the father’s debt, has respect to the nature of the debt, and 
not the nature of the estate, whether ancestral or acquired 
by the creator of the debt. {Lord Justice Knight Fruce.^ 

Hunoomanpersaud Panday v. Mussumat Babooee 
MUNRAJ KOONWEREE. (1856) 6 M. I. A. 393 (421) = 
18 W. R. 81 = 2 Suth. 29 = 1 Sar. 552=Sevestre 253 N. 

Ancestral property which descends to a father under 

the Mithakshara law is not exempted from liability to pay 
his debts because a son is born to him. It would be a pious 
duty on the part of the son to pay his father’s debts, and it 
being the pious duty of the son to pay his father’.s debts, the 
ancestral property, in w’hich the son as the son of his father 
acquires an interest by birth, is liable to the father’s debts. 
The freedom of the son to discharge the father’s debt has 
respect to the nature of the debt and not to the nature of 
the estate, whether ancestral or acquired by the creator of 
the debt (331;. 

If the debt of the father had been contracted for an im- 
moral purpose, the son might not be under any pious obli- 
gation to pay it, and he might possibly object to those 
estates which had come to the father as ancestral property 
being made liable to the debt (331). {Sir Barnes Pearock.) 
Girdharee Lallz/. Kantoo Lall. (1874)1 la. 321 = 

14 B.L.R. 187 = 22 W. R. 56 3 Sar. 380. 

Madras Presidency — Applicability to^ of principle 

of Kantoo LalVs case. 

Kantoo Lall’s case, which held that a son is under a 
pious obligation to pay his father’s debt where such deljt is 


' HINDU ‘LPlV^— {C ontd.) 

Joint family— Father— Debt of— (d>//J.) 

Son’s pious obligation yor— {C ontd.) 

neither immoral, nor vicious, applies to the Madras Presi- 
dency quite as much as it does to the other Presidencies 

(144). 

Held, therefore, that in the Madras Presidency the sons’ 
interest taken by heritage from the father was not exempt- 
ed from liability for the payment of his father’s debts 
( 144). {Sir Barnes Peacock.) MUITAYAN CHETTIAR v, 
S.ANGIH VIRA PANDI CHINNATAMBIAR. 

(1882) 9 I A. 128 = 6 M. 1 (16.7) = 12 C. L. E. 169= 

4 Sar. 354. 

Mithila la7v — Debt contracted by father until another 

member of family — Son's pious obligation not affected by 
fact of. 

The proposition that no member of a Hindu joint family 
sul)ject to the law of the Mithila school is bound to pay the 
debt of an ancestor which was contracted jointly by the 
ancestor with another meml)er of the joint family is a start- 
ling one. Assuming tliat il was a debt which, if contracted 
l)y the father or grandfather alone, it was the pious duty of 
the son or of the graiutson to pay, it is dilhcult to under- 
stand cm what principle of the law of the Mithila school it 
was not a debt whicii it was the pious duty of the son or 
grandson to pay if it were contracted jointly with anoiher 
who was a member of the joint family. 

Held, accordingly, affirming the High Court, that a debt 
which was charged by a bond on the joint property of the 
family by each of the heads of the then four branches of the 
joint family, and other members of the family, who were 
their sons or grandsons was binding on the joint family 
property. {Sir John Edge.) SOURENDRA MOHAN 
SiKHA V. Hari Prasad Sinha. 

(1925)521. A. 418 (438) = 6 Pat. 135 = 
42 C. L. J. 592 = 24 A. L. J. 33 = 
1926 M. W. N. 49 = 7 Pat L. T. 97 = 

A. I. R. 1925 P. C. 280 91 I. C. 1033 = 50 M. L. J. 1. 

Mortgage invalid by father — Enforceability (jf, 

against sons on ground of their pious obligation. See 

Hindu Law— Joint Family — mortgage by— In- 
valid mortgage — Enforceability ok, against 

SONS, etc. 

Right by birth of son in ancestral estate under 

Mithakshara law — Conflict between. 

There is no question that considerable difficulty has been 
found in giving full effect to each of two principles of the 
Mithakshara law, one being that a son takes a present 
vested interest jointly with his father in ancestral estate, 
and the other that he is legally bound to pay his father’s 
debts, not incurred for immoral purposes, to the extent of 
the property taken by him through his father. It is impossi- 
ble to say that the decisions on this subject are on all 
points in harmony, either in India or here (17). {Lord 
Hobhouse.) MUSSAMUT NaNOMI BaBUASIN v. MODUN 
MOHUN. (1885)131. A. 1 = 13 C. 21(36) = 4 Sar. 682. 

Sale of ancestral estate for debt either privately by 

father or in execution of decree against him — Son's suit 
to recover — Onus on him — Bona fide e.xecution purchaser — 
Duty of. 

The case of Muddun Thakoor v. Kantoo Tail is undoub- 
tedly an authr)rity for these propositions ; — 1st. That 
where joint ancestral property ha.s pas.sed out of a joint 
family, either under a conveyance executed by a father in 
consideration of an antecedent debt, or in order to raise 
money to pay off an antecedent debt, or under a sale in ex 
ecution of a decree for the father’s deUt, his sons, by reason 
of their duty to pay their father’s deb^, cannot recover that 
property, unless they shew that the debts were contracted 
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Joint family -Father— Deist 

Son’s pious obligation ¥OR—(C\mtd,) 

for immoral purposes, and that the purchasers had notit e 
that they were so contracted ; and 2ndly, that the purclia 
sers an execution sale, being strangers to the suit, if 
they have not notice that the debts were so contracted, are 
not bound to make inquiry beyond what appears on the 
face of the proceedings (106). {Sir JamcsW.CvlvUc!) 
SURAJ BUNSI KOER SHEO PROSHAD SINGH. 

(1879) 61. A. 88 = 5 C. 148 (170-1) = 4 C. L. R 226 - 

4 Sar. 1 ' 3 Suth. 589. 


Suit against son fur recovery of— Decrkk in. 

-Form of. 


In a suit brought against the defendant, then the Zemindar 
of Sivagiri. for the recovery of the amount payable by the 
defendant’s deceased father (from whom the defendant 
inherited, the Zemindary of Sivagiri) to the plaintiff under 
a razinama decree, held^ that the proper decree to be passed 
was “ to decree and declare that the defendant, as the son 
and heir and legal representative of his father, the late 
Zemindar of Sivagiri, do pay to the plaintiff, out rff the 
property which was of the late Zemindar, and which came 
to the defendant by heritage * the amount due to th<- 
plaintiff with interest.’ and, further to declare that. >o far 
as the defendant is concerned, all the right, titk- and 
interest, which descended to him from his father and came 
to him by heritage are liable, so far as they had not been 
administered in payment of his father's debts, to be attach- 
ed and sold in execution of the amount for which it shall 
be declared that the defendant is liable” (145-6). {Sir 
Barnes Peacock:) MUTi'AVAN ( HKTTIAK r. SaNGILI 
VIRA PANPIA Chinn ATAMBIAK. (1882) 9 I. A 128 

6 M. 1 (18 9) - 12 C L. R. 169 4 Sar. 354. 

Joint family— Father— Decree against— 

Execution of. 


Attachment in. 

INTENTION OK CREDITOR TO PKOCEKD ONI.Y ACiAINST 
FATHER’S SHARE IN. 

S.\LE IN— DEBT FOUNU.ATION OF. 

Sale in— Father’s share acouired hv purchaser 

AT. 


Sale in— lNTEKi':sr pa.ssing under— Entire kstai k. 
Sale IN- Interest passing under— Father’s shake 


only. 

Sale in— Interest 


PASSING under— 


(Question 



'PO. 

Sale in— Purchase at, with knowledge of son’s 

CL.MM, AND SUBJECT to RESULT OF SUIT BY HIM. 

Sale in— Purchaser at— Duty of. 

Sale in— Son’s suit against execution creditor 
AND PURCHASER — Non-binding nature of 
debt— Evidence of, sufficient against ex- 
ecution creditor. 

Sale in— Son’s suit for confirmation of posses- 
sion OF property sold— Decree to be passed 
IN, on its being found that purchaser acqui- 
red ONLY FATHER’S SHARE IN PROPERTY SOLD. 

Sale in— Son’s suit to recover en'j ire propi.ktv 

SOLD FROM PURCHASER AT— DECREE TO BE PAS- 
SED IN. ON ITS being FOUND THAT PURCHASER 
ACQUIRED ONLY FATHER’S SHARE IN PROPERTY 
SOLD. 

Sale of entirety of family estaie in— Son not 

MADE party to PROCEEDINGS — REMEDY OF. 

Sale of entirety^ of family estate in— Son’s suit 

IMPEACHING DECREE AND SALE ON GROUND OF 

immorality of Debt— Failure to prove same. 


; Hindu ^h'^~{Contd:) 

Joint family— Father— Decree against— Execution 

of — (Con/d.) 

Stay of— Security bond given by father as a 
condition of, undertaking to account in 
execution for mesne profits not awarded 
BY decree. 

Attachment in. 

Death of father before — Creditors rii*hts in case of 

— Deeree debt one not binding: on sons. 

It seems to be clear upon the authorities that if the 
debt of the father had been a mere bond debt, not binding 
on the son.s by virtue of their liability to oav their father’s 
debts, and no sufficient proceedings had been taken to 
enforce it in the father’s lifetime, his interest in the property 
would have survived on his death to his sons, so that it 
could not aftenvards be reached by the creditor in their 
hands (108 9). {Sir James W.ColvUcd) StJRAJ PTtN.Si 

Koek r. Shfo Proshad Sinoh. (1879’' 61. A. 88 = 

5 C 148 (173) = 4 C. L. E- 226 4 Sar 1 = 

3 Suth. 589. 

Sale pursuant to — Death of father hei^veen dates of — 

Creditor's ri ghts in ease of — Sale not binding on son. 

In execution of a decree obtained against a Hindu gover- 
nvd by the Bengal Mithakshara on a mortgage bond 
executed by him. monzah B, one of the mortgaged nroper- 
ties. was attached and was advertised for sale. After the 
attachment but before the actual sale, the mortgagor died, 
and the sale was held .suKseouentlv. the lot sold being des- 
cribed as “the eight anna share of the judgment-debtor in 
mouzah B, part of the mortgaged property.” 

Before, however, the execution purchasers were put into 
po>.''t*ssion. the undivided sons of the mortgagor sued for 
the confirmation of their possession in the eight annas of 
monzah />’. and to have the mortgage, the decree thereon, 
and the sale in execution thereof, set aside. The <ale was 
found not to affect the son’s interests in the joint ancestral 
estate. The question was whether the son'^ were entitl*^(l 
to .my and what relief as regards the father’^ share in the 
mou/ah B, in view of the fact that the father had died 
Ixjfore the in execution. 

Held,, that, at the time of the father’s death, the exe<'n- ■ 
tion proceedings under which monzah B had been attached 
and ordered to be sold had gone so far as to constitute, in 
favour of the judgment-creditor, a valid charge uix)n the 
laiul, to tite extent of A's nndi\ided .share anrl intere.sf 
therein, which ct)ul(l not he defeated by his death before the 
actual sale ; ‘hat the effect of the execution sale W’as to 
transfer to the respondents the undivided share in eight 
.annas of mouzah B, which had formerly belonged to A, In 
his lifetime; and that, notwithstanding his death, the res- 
pondents were entitled to work out the rights wRich rhev 
had thus acouired bv means of a partition (100). (Sir 
James VV. Colvile.') Stiraj'PUNSI KOFR v. SHFO PRO- 
SHAD SinGH. (1879) 6 I. A. 88 = 5 C. 148(174) = 

4C. L. R. 226 = 4 Sar. 1 = 3 Suth. 589. 

IN'I'ENTION OF CREDITOR TO PROCEED ONLY 
AGAINST FATHER’S SHARE IN. 

Evidence of. See HINDU T.AW — JOINT FAMILY 

— P'ATHFR— Decree against — Execution of — Sale 

IN — IN'IEKEST passing UNDER— FATHER’S SHARE 

ONLY— Right, title and interest of father. 

Sale in — Debt foundation of. 

Lease of family lands by father i.n ronsidcration of 

loan — Ouster wrongful by father of lessee under' — Decree 
for mesne profits obtained by lessee against father on 
ground of — Sale in execution of — Original loan or 
receipt of mesne profits for which decree ivas given founda- 
tion of. 
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Joint family— Father— Decree against— Execution 

of — {Contd,) 

Sai,k in— Debt foundation of— (cVW.) 

One Mrs. i\ complaining that O, the head of joint Hindu 
family, had wrongfully ousted her from land held under 
lease from him. sued him to recover possession and mesne 
profits. The lease had been granted as part of an arrange- 
ment under which G took a loan of Rs. 45,000 from Mr. C, 
the predecessor in title of Mrs. C. In the suit of Mrs. (T, a 
decree was made according to the prayer of her plaint, and 
the sum of Rs. 32,318 was awarded to her for mesne pro- 
fits. In satisfaction of that decree a portion of the family 
ancestral land was brought to sale by execution proceedings. 

In a suit by G^s son to set aside the execution sale, a dis- 
cussion arose as to the nature of the debt for which the 

property was sold, whether the debt originated in the loan 

of Rs. 45,000, or in G's receipt of the mesne profits for 
which the decree was given. 

Hdd^ that the new debt for which the decree was made 
was the foundation of the sale (18-9). {/.mui Iloidioiise.) 
MuSSAMUT N ANOMI RabUASIN 7 . MODUN MOHUN. 

(1885^ 13 I. A. 1 13 C. 21 (36)-4 Sar. 682. 

Salk IN- Father’s shark \rouiKKn by 

pukchaskr A'r. 

Ascertainment of — Mode of — Proceedings necessary 

for. See HINDU TaW— JOINT FAMII-Y— Fa i HER— 

Decree against — Execution of— Sake in— (I) 
Sons’ suit to recover entire property sold from 

PURCHASER ; AND (2) SONS’ Sn r FOR CONFIRMATION 
OF POSSESSION OF PROPERTY SOLD. 

Extent of — Ascertainment of — Mode of. 

The interest which is purchased at a sale in execution of 
a decree obtained against the father of a Mithakshara joint 
family of his right, title and interest in an item of family 
property is not the share of the father at that time in the 
property ; but it is the right which the father, thv debtor, 
would have to a partition, and what would come to him 
upon the partition being made. What the father was entitled 
to and what the purchaser became entitled to, was what the 
father would get if a partition had been made (29). The 
purchaser at such a sale acquires the share and interest of 
the father, and is entitled to take proceedings to have it 
ascertained by partition (30). The purchaser l)ecomes enti- 
tled to the share in the property which the father would 
have got, treating it as if the sale was to operate as a parti- 
tion at that time (29;. {Sir Parties Peacock.') HaBOO 
HURDEV Narain Sahu v. Baboo Rooder Perkash 
MisSEK. (1883) 11 I. A. 26 = 10 0. 626 (636 7) = 

4 Sar. 510. 

Sale in— Interest passing under— Entire 

estate. 

Mesne profits for which joint fimily liable— Decree 

for. 

The father and managing member of a joint Hindu family 
governed by the Mithakshara Kiw wrongfully ousted a les^^ee 
from land held under lease from him, whereupon the les.see 
sued the father and obtained a decree for mesne profits 
against him. In execution of that decree the share of the 
whole of the joint family was sold and was purchased by a 
third party. The debt for which the sale wa.s held was a 
joint family debt. The execution and sale proceedings were 
such that the purchaser must have thought that he was buy- 
ing the entirety. All the parties thought the same. 

In a suit brought by the undivided sons of the judgment- 
debtor praying that either the execution sale might be wholly 
set asi^, or that they might recover iX)ssession of the land 
and that the execution purchaser might be put to take pro- 
ceedings on partition, held^ that the authority of D^n- 


HINDU LAW— 

Joint family— Father — Decree against— Execution 

of — (Contd.) 

Sale in— Interest passing under — Entire 

ESTATE— ((T.v//*/.) 

dyal’.s case did not bind the Court to hold that nothing but 
the father’s co parcenery interest passed by the sale, and that 
the sale in execution was of the entirety of the estate (18-9). 
(Lord //ohkonfe.) MUSSamaT N.ANOMI BaBUASIN 

MOUUN MOHUN. (1885) 13 I. A. 1- 13 C. 21 (36-7)- 

4 Sar. 682. 

Mortgage decree. 

C obtained a decree against .1/, a Hindu, for the realisa- 
tion of a sum of money out of the property mortgaged to 
him by J/, viz.. *' My rights and interest in 6 pie out of 5a. 
4p. of the entire 16 anna.s ” of the joint family estate of 
,]/and his son. 

The sale was fixed for5— 1—1875. On 4—1—1875, the 
plaintiff, .l/’j undivided son, instituted a suit against C and 
M claiming that “the ancestral property of the plaintiff which 
he has inherited from his grandfather ought not to be sold 
in satisfaction of such illegal and j)ersonaI debts ”of M\ and 
he prayed for a declaration protecting his estate. 

On the next day the plaintiff’s pleader presented a peti- 
tion in the execution proceeding, stating that the 5a. 4p. 
share of the estate aforesaid, “ which is the ancestral pro- 
perty of my client, is to be sold to-day in this Court.” The 
petition then stated the suit commenced the day before, 
and prayed postponement of the sale till the suit should Ix; 
disposed of. 

That petition was rejected, not on the ground that the 
thing to be sold was only the share of 4/, but on the ground 
that “ the plaintiff is at liljerty, in case of the sale taking 
place, to make the purchaser a defendant in his 'suit, so that 
he (the purchaser) may defend the right purchased by him." 

The sale certificate which was issued to the vakil of 6’, 
after stating that all the “ right, interest, and connection 
w hich the judgment-debtor had in the property ” had been 
purchased “ from the decree-holder.” and “ that in future 
the certificate shall be considered a.s a good evidence of 
transfer of the right and interest of the judgment-debtor,” 
described the property thus : — 

“ Five annas four pie of mouzah 6^ W'hich belonged to 
the judgment-debtor, M. is sold for Ks. 10,000." 

I/eld. reversing the High (Mart and restoring the Sub- 
Judge, that the thing put up to sale and bought was the 
entirety of the estate, and not merely the father’s share in 
it. ([.ord Llohhonse.) Rai BABU MaHABIR PerSHAD r. 

Rai Markunda N.VIH Sahai. (1889) 171. A. 11 = 

17 C. 584 = 5 Sar. 489. 

Right, title and interest — Description of property 

sold as. 

In a case in which, in execution of a money- decree 
against a Hindu father, the Court intended to sell, and the 
Court did .sell, the whole estate, and not merely the share 
of the father therein, the High Court held that the sale 
affected the interests of the father only, because of the 
ruling of the Privy Council in Hurdey Narain'.*? case “ that 
a sale in execution of a money-decree of the right, title and 
interest of an Hindu father, will affect only the interests of 
the father.” 

Lfeld. that the High Court was wrong in its view of the 
effect of the decision in Hurdey Narain’s case (5). 

The High Court seems to have acted on the rule so laid 
dowm as a rigid rule of law, apparently applicable to this 
particular ca.se. But the distinction is obvious. In Hurdey 
Narain’.s case, all the dcKument.s shewed th'it the Court in- 
tended to sell, and lliat it did sell nothing but the father's 
share--the share and interest that he would take on partition, 
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Sake in— Interest passing undek— Kntike 

ESTATE— 

and nothing beyond it— and this tribunal in that case puts 
it entirely upon the ground that everything shewed that the 
thing sold was “ whatever rights and interests the said jucjg- 
ment-debtor had in the property” and nothing else (5). 
{Lord FitzGerald.) MEENAKSHI NAIHU IMMEDI 

Kanaka Kamaya Kovnden. (1888) 161. A. 1-- 

12 M. 142-5 Sar. 271. 

The words ” right, title and interest ” are amt)iguous. 

To find out what passes under an execution sale of the “right, 
title and interest” of a judgment-debtor, it is necc-ssary to 
examine the facts and circumstances which led to the intro 
duction of those words, and it is of the utmost importance 
that the substance and not tlie mere technicalities, of the 

transaction should be regarded. 

In this case it appeared that after an order for sale 
in execution of a decree against a Hindu father aiul I'cfore 
the actual sale, his sons instituted separate suits for a decla- 
ration that the property directed to l>e sold was the prc*perty 
of the joint family of themselves and their fathei anti ihat 

the decree against him being for debts contiactc'd foi im- 
moral purptjses could not affect their shares. I hey also ap 
plied for an interi’n injunction restraining th(‘ ^ale. The court 
declined lo grant the injunction liut directed the insertltni 
in the sale notices of the words “ right, title aiul interest ” 
of the judgment -debtor in suit property, e.xpressly adding 
tha* it did so because their insertion would not affect the 
case of either party. Their Lordships therefore held that 
the whole property passed by the sale notwithstanding the 
description of the property as " t!ie right, title and inteix>t ’ 
of the father, {/.ord Huckmastcr. /.. ('.) Skipat SiNtiH 

Tagore. (1916) 44 I. A. l - 44 C. 524- 

16 A L. J. 147 - 21 C. W. N. 442- 
(1917) M. W. N. 193-25 C. Ia J 220 = 21 ML. T. 222- 
19 Bom. L R. 290 = 39 I. C. 262 -- 32 M. L. J. 133. 

Sale in— Interesi' passing ijnl>er~Fath'1--k’s 

SHARE ONLY. 


Cireumstaftees indicating. 

V'arious decrees were passed against the respondtiu’s 
father, the late zamindar of Sivagiri. When exet'ution was 
issued under the decree, and an attachment w.!.*^ made, 
during the lifetime of the deceased, tin proclamation express- 
ly Slated that all that was to be sold was the life interest 
of the deceased. A petition put in by the creditor piaying 
that that notification might be altered and that a Iresh ad 
vertisement might be made expunging the words “during his 
lifetime" was rejected during the lifetime of the deceased, 
on the ground that what was intended by the decree to be 
sold, and what could be sold under the decree, was only the 
interest of the deceased during his lifetime. The sale was 
postponed at the instance of the creditors, in consequence of 
the illness of the deceased, l)ecause they represented that, 
as the estate was to be sold only for the father’s interest 
during his lifetime, the sale would nut fetch .so much during 
his illnevs as it would if he were in a better state of health. 

The late zemindar then died. No fresh attachment was 
ntade. The sale took place after his death ujwn the attach- 
ment which had been made during his lifetime. The pro- 
clamation stated that the property was to l>e sold only for 
the interest of the father. 

After the father’s death, the court allowed the respondent, 
notwithstanding ^he attachment to take possession of the 
estate, stating that all that was to be sold was the life 
interest of the father. The purchase at the sale was made 
by the creditors themselves btrami in the name of their 
clerk and for a small sum. 

I 



HINDU ljAVl—{Contd.) 

Joint family - Father— Decree against— Execution 

of — (Conid.) 

Salk in— Interest passing under— Father’s 

SHAKE ONLY — (Contd.) 

Held, on the facts affirming the courts below, that all that 
was intended to be sold, and all that was sold was the life 
interest of the father, and not the whole interest in the 
/.eniindarv. {Sir Harnes Peacock.) PETTACHI CHETTIAR 

z'. San(h'm Veera P.\NriA Chinnatambiak. 

(1887) 141. A. 84-lOM. 241 = 5Sar. 38. 

Intention of creditor to proceed only against father’s 

share — Kvintnee of — Effect of. See HINDU LAW — JOINT 

eamily—F.ather— Decree .against— Execution of 
—Sait: in— Inierfst p.assing under— Father’s 
SHAKE ONLY— Right, title, etc. 

Money decree. 

For a debt due. partly on account of a mortgage, and 
partly for further advances, by the father and managing 
member of a joint Hindu family, a simple money decree w’as 
obtained against him. In execution of that decree the entire 
eight annas .share belonging to the family was attached; but 
wh.it wa.s sold to and purchased by the execution purchaser, 
who was the decree-holder himself, was merely the right, 
title and interest of the father in the said eight annas. 

Hild that what was sold and purchased at the execution 
.sale \va< not the whole of the eight annas share, but only 
the fatlier’s right and interest therein (28-9). 

1'his case is distinruishable from the cases where the 
father, being a member of a joint family governed by the 
Mithakshara law had mortgaged the family property to secure 
a rlebt. and the decree had been obtained upon the mortgage 
and fi/j- a realization of the debt by means of the sale of the 
MKu tgaged property (28). This case is precisely like the 
case of Deendya! l,al Jugdeep Narain Singh (29). {Sir 
Paynes PeacockP P.ABOO HURI>KV NaKAIN SaHU V. 
PABCn RnODEK PKKK\SH MISSFK. 

(1883) 11 I. A. 26-10 C. 626 (635 e'! 4 Sar. 610. 

Mortgage decree. 

The question was as to the amount of interest acquired 
by the purchaser at an execution sale of joint family estate 
suliject to the Mithakshara law in proceedings to which the 
father alone was a party, whether the purchaser acquired 
the entirety of the property or the father’s co-parcenery 
interest therein alone. 

//cA/thal the purchaser acquired the father’s co-parcenary 
interest alone, in view of the following circumstances : — 

(1) that the mortgage sued upon w’as only of the father’s 
right and interest in the property ; 

(2) that the decree and the sale certificate purported to 
affect onlv such inteeest ; 

(3) that the sons were not parties to the proceedings; arid 

(4) that the price paid by the purchaser was nearer the 
value of the father’s share than of the entirety. (Lord Hob- 
hoit^eP SIMRHUNATH P.ANDAV7'. GOLAB v^^INGH. 

(18S7> 14 I. A. 77 = 14 C. 572 = 5 Sar. 5. 

Right, title and interest of father — Seizure and sale 

only of. 

Tlie respondent was the only son of one 7’, and the 
family being governed by the law of the Mithakshara, w'as 
ioint in estate, in the strict sense of the term, with his 
father. The appellant, who held a Bengali mortgage bond 
executed lo him by T. put the bond in suit, and obtained a 
decree against T for a certain sum. He took no proceedings 
to enforce that decree, which was in the form of an ordinary 
decree’ for money, against the property especially hypotheca- 
ted. but caused “ the rights and propritlaiy and mokurruri 
title aiifl share of T’, the judgment-debtor” in other joint 
family property to be put up for sale for the amount due 
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Sale in— Inierest passing 

SHARE ONLY— 


UNDER— Father’s 


under the decree, and himself became the purchaser of that 

property. He also succeeded in taking possession of the 
whole of that property. 

Thereupon the respondent instituted the suit out of which 
the appeal arose for the recovery of the whole of the pro- 
perty which was purchased ant! talcen possession of by the 
appellant. T was joined as a defendant. 

Held that, whatever might be the nature of the debt for 
which the appellant obtained his decree, he could not be 
taken to have acquired by the execution sale more than the 
right, title and interest of the judgment-debtor (25l). 

^ If the appellant had sought to go further, and to enforce 
his debt against the whole property, and the co-sharers 
therein who were not parties to the bend, he ought to have 
franied his suit accordingly, and have made those co-sharers 
parties to it. By the proceedings which he took he could 
not get more than what was seized and sold in execution, 
viz., the right, title and interest of the father (250. {Sir 
James IV. Colr'i/e.) DkeNDVAL LaL T'. IUGDLEP NaRAIN 
Singh. ( 1877'/ 4 I. A. 247 3 C. 198 ('204 5) - 

1C. L. R.49 3 Sar. 730-3 Suth. 468. 

Under the Hindu law, ancestral property in a joint 
Hindu family may be made liable for the father’s debts, 
unless they can be shown to have been for an immoral or 
illegal consideration. This rule, however, does not always 
apply. The creditor s conduct, for example, may evidence 
an intention not to resort to such a right, whereby, after all, > 
one man’s property is taken to pay another man’s debt. 
This is peculiarly so where the form of his proceedings 
points to an electic^n to seek execution against his own 
debtor’s interest, and nofuither. 

Where the certiheate of sale recited that the decree-holder I 
had bought “the right and interest of the judgment debtor’’ ■ 
(the father) “to be allotted by division, namely, by a st pa , 
rate allotment of l52highasof land .... for the purpose of 1 
cultivation”, and it did not ap|x;ar that he claimed execution 
at any time against the family property generally, Irc/d, that 
there was strong evidence of an intention to proceed against 
the debtor’s intere.st only. (/,(W Samaer.) Thakur Sri 

Kadha Krishna v. Kam Bahadur. 

(1917) 16 A. L. J. 33 7 L. W. 149 27 C. L. J. 191- 
22 c. W. N 330 (1918) M. W. N. 163- 431. C. 268 


HINDU LAW-(C.;///^.) 

Joint family-Father— Decree against— Execution 

0i~-{Coftid,) 

Sale IN— interest passing under —Question 

AS 'YO^{C otitd .) 

Family— Father— Decree ag.ainst— Execution of 

—Sale in— Interest passing under -Father’s 
SHARE ONLY— Right, title, etc. 

Hindu law and fact. 

The question what was the nature of the right ac- 
quired under a sale of family propertv held in execution of 
a decree obtained against a Hindu father may not be a mere 
question of fact, but may be .said to be a question of mixed 
law and fact (86). {Sir Barnes Peacock.') PetTACHI 

CHEn'iARz/. Sangili Veera Pandia Chinnatambiar. 

(1887) 14 1. A. 84=10 M. 241 (249)^5 Sar. 38. 

-- Poi^d for consideration ill case of~~What the Court 

did put up for sale and not ivhat it could or on^ht to have 
put up for sale. 








9 • 




under a sale of family properly held in execution of a decree 

obtained against a Hindu father, the question to be con- 
sidered IS not what the Court could have done, or what they 
ought to have done, but what they did, what was put up for 
sale, and what was purchased. If what was put up for sale 
was merely the estate which the father had in his lifetime, 

Jog Purchased was only that interest 

{Sir Barnes Peacock.) PeTTACHI CHETTIAR z*. 

Sangili Veera Pandia Chinnatambiar. 

(1887) 14 I. A. 84=10M. 241 (250-1) = 5 Sar. 38. 

Point for consideration in case of—PVhat purchaser 

had reason to think he was buying. 

Each case in which the question is as to the amount of 
interest acquired by the purchaser at an execution sale where 
the sale relates to a joint family estate subject to the Mithak- 
shara law. and the father of the family alone lias been party 

to the proceedings must depend on its own circumstances. 
It apjieais to tlieir Lord.ships that in all the cases, at least 

the recent cases, the inquiry has he-n what the parties con- 
tiacted iU)out if there was a conveyance, or what the pur- 
chaser hafl reason to think he was buying if there was no 
conveyance, Init only a sale in execution of a money decree 
(H.Q. {Lord Hohhouse.) SlMBHUNATH PANDAY GOLAB 

biNGH. (1887) 141. A. 77 = 14 0. 672(679) = 5Sar. 6. 


Privy Council appeal— Permissibility for first time 

til. 


20 Bom L. E. 502 = 4 P. L. W. 9 -- 
23 M. L. T. 26 = 34 M. L. J. 97 (101-2 '. 

Sale in— Interest passing uxim-r— Quksiion 

AS TO. 

Evidence — Record of proceedings in c.xecution and 

sale — Value of— Production of —Necessity . 

Where the question is whether the purcha.ser at an execu- 
tion sale acquired the entirety of the 5a. 4p. which were 
put up to sale in execution, or only such share as the judg 
ment-debtor, the father, would take on a partition with his 
son, it would be more convenient if the record contained the 
whole of the proceedings in the execution and sale, because 
they must always be important evidence, often the best, as 
to the nature of the thing sold (14). 

Their Lordships commented upon the absence from the 
record of the application for attachment and sale, and the 
orders made thereon, and the notification of sale (^14; 
{Lord Hobhouse.) R AI BABU MAHABIR PerSHAD v. Rai 

Markunda Nath Sahal (1889' 17 I A ll = 

17 c. 584 (588) = 5Sar. 489. 

Intention of creditor to proceed against father’s share 

only— Evidence of— Effect of. See Hindu Law— Joint 


raised for the first time that a sale held in execution of a 
c ecree against a Hindu must be deemed to have passed also 
the mtere:^t of his sons in the property, their Lordship.s de- 
clined to allow the plea to be raised, because it appeared that, 
if the plea had been raised in the Courts Ijelow, and the 
whole of the facts had lx?en investigated at the trial, the 
sons nnght have made out that the creditor elected to seek 
execution against the father’s interest only, {lord 
Sumner) Thakuk Sri Radha KRISHNA RaM 
Bahadur. (1917)23M. L. T. 26= 16 A. L. J. 33- 
7 L W. 149 - 27 C. L. J. 191 = 22 C. W. N. 330 = 
(1918) M. W. N. 163 = 20 Bom. L. E. 602 
4 P. L. W. 9=43 I. C. 268 = 34 M. L. J. 97(101 2). 

title and interest — Description of property 
sold as — Effect of. 


The Civil Procedure Code of 1859 required that property 
sold in execution should be described as the right, title and 
interest of the judgment-debtor, and it has been held in 
rnany cases that the presence of these words in the sale cer- 
tificate is consistent with the sale of every interest which the 
judgment-debtor might have .sold, and does not necessarily 
import that when the father of a joint Hindu family is the 


THE PRIVY COUNCIL DIGEST 


1682 


t68i 


HINDU LAW— 

Joint family — Fatber—Decree against— Execution 

Of^ — {Contd.) 

Sale in— Interest passing under— Question 

AS TO— {Cofiid.) 

judgment-debtor, nothing is sold but his interest as a co- 
sharer. It is a question of fact in each case (16). {Lord 
Hobhouse,) RaI BAKU MAHABIR PERSAD r. RAT MaR- 
KUNDA Nath Sahat. (1889) 171. A. 11- 

17 C. 584 (589-90)- 5 Sar. 489. 

See also Hindu law— joint family— Father- 


Decree Against— Execution of— Sale in— Inte- 
rest PASSING UNDER (1) ENTIRE ESTATE— RIGHT, 

title and interest (2) Father’s share only- 
right, title AND IN'I'EREST, ETC. 

Sons — Omission to implead — Materiality of — Ambi- 
guity in expressions by -oohich estate con-oeyed tc purchaser — 
No suck ambiguity therein — Distinction, 

If the expressions by which joint family estate (sold in 
execution of a decree against the father) is conveyed to the 
purchaser are susceptible of application either to the entirety 
or to the father’s co-parcenary interest alone, the absence of 
the sons from the proceedings may be one material consider 
ation. But if the fact l)e that the purchaser has liargained 
and paid for the entirety, he may clearly defend his tide to 
it upon any ground which would have justified a sale if the 
sons had been brought in to oppose the execution proceed- 
ings (18). {Lord Hohhonscl) ^^USS\MUT NANOMI 
BABUASIN 7'. MODUN MOHUN. 

(1885) 131. A. 1 13 C. 21 (36) -4 Sar. 682. 

When the question is as to the amount of interest 


acquired by the purchaser at an executi(m sale of joint 
family estate subject to the Mithak.shara law in i)roceediugs 
to which the father alone is a party, and the expre'^sions by 
which the estate is conveyed to the purchaser are susceptible 
of application either to the entirety or to the father’s co par- 
cenary interest alone, the creditor’s omission of the sons 
from the proceedings Is recognised as a material circum- 
stance against the creditor (82). {Lord i/obhoitsc.) 

Simbhunath Panoay t'. (;olab Singh. 

(1887) 14 I. A. 77- 14 C. 572(578 9)- 5 Sar. 6. 

Sale in— Purchase at, wiih knowledge ok son’s 

CLAIM, AND SUBjKCr TO RESULl OF SUIT BY HIM. 

I'Vhat amounts to — Order declihing to adjudicate 

upon son's objectiotn in execution proceedings and refet ring 
him to suit— Purchase with kncnvledge of — Effect of. 

The suit was by the undivided sons of a Hindu governed 
by the Bengal Mithakshara law to set aside a mortgage exe- 
cuted by their father, the decree obtained on fof>t thereof, 
and the .sale of joint ance.stral property held in execution 
thereof, and to be confirmed in their possession of the pro- 
perty sold in execution. The High (ajurt found that the 
mortgage debt was not binding on the sons or on the ances- 
tral immoveable estate in their hands, but nevertheless dis- 
missed the son’s suit upon the principal ground, oiz.^ that, 
upon the authority of the decision of the Privy Council in 
Mudhan Thakoor v. Kantoo I.all, the execution purchasers 
were to be treated on the fooling of purchasers for value, 
without notice. 

It appeared, however, that, before the execution sale, the 
sons presented a petition to the executing Court objecting to 
the sale, that that Court refused to adjudicate upon the 
claim in an execution proceeding, and accordingly allowed 
the sale to take place, but made an order referring the sons 
to a regular suit for the establishment of their rights, and 
that the execution purchasers must be taken to have had 
notice, actual or constructive, of the son’s objections, and the 
order made upon them. 
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HINDU LAW— (6W^/.) 

Joint family^-Father— Decree against— Execution 

of — {Contd.) 

Sale in— Purchase at with knowledge of 

SON’S CLAIM, AND SUBJECl’ TO RESULT OF SUIT 
BY Hn\~{Contd.) 

Held, that the case was clearly distinguishable from that 
of Mudhan Thakoor, and that on the facts of the case the 
purchasers must be held to have purchased with knowledge 
of the .M>n’s claim, and subject to the result of their suit 
(108). {Sir James IT. Colvilc.) SURAJ BUNSI KOER v. 

Sheo Proshad Singh. (1879) 6 1. A. 88 = 

6C. 148 (172-3)^4 C. L. E. 226 = 

4 Sar. 1^3 Suth. 689. 

Sale in— Purchaser at— Duty of. 

Purchaser bona fide and for value of — Rii^hts of. 

A purcha>er under an execution is not bound to go Lack 
beyond the decree to ascertain whether the Court was right 
in giving the decree, or, having given it, in putting up the 
property for sale under an execution upon it. purchaser 
at a sale in execution of a decree oinained against a Hindu 
father is not bound to go further back than to see that there 
was a decree against the father ; and that the property was 
property liable to satisfy the decree, if the decree had been 
given properly against him. If, having inquired into that, 
the purcha.ser bona fide purchases the estate under the exe- 
cution, and bona fide pays a valuable consideration for the 
property, the sons are not entitled to come in and to set 
aside all that has been done under the decree and execution, 
and recover back the estate from the purchaser (.134). {Sir 
Harms Peacock.) GiRDHAKEE LALL KANTOO LALL 

(1874) 1 I. A. 321 = 14 B. L. R. 187- 

22 W. R. 56-3 Sar. 380. 

Sale in— Son’s sui t against execution creditor 
AND purchaser— Non-binding n.mtre of 

DEBT— KVIDENCK OF, SUFEICIKNT AGAINST 

EXKCU riON CKKDnOK. 

•.Sufficiency of, against pin chaser. 


In a suit brought by Hindu sons against an execution ere 
ditor of their father and against purchasers of ancestral pro- 
perty at the sale held in execution of his decree, to set aside 
the mortgage executed by their father, the decree thereon 
obtained by the execution creditor, and the sale in execution 
of that decree at which the .said purchasers purchased, held, 
that evidence adduced by the sons which was sufficient to 
prove as against the execution creditor the non-binding 
nature of the debt, the decree, and the execution sale was 
also sufficient to prove the same as against the execution 
purchasers, inasmuch as the latter were .parties to the suit, 
they went to trial upon those issues, and they had equally 
with the execution creditor the means of cross examining 
the plaintiffs’ witnesses, and of adducing counter evidence 
(107). {Sir James \V. Colvile.) SURAJ BUNSi KOER v 

Sheo Proshad Singh. (1879) 6 I. A 88 = 

5C. 148(172) = 4C. L. R. 226 = 

4 Sar. 1 = 3 Suth. 589. 

Sale in— Son’s suit for confirmation of 

POSSESSION of property SOLD— DECREE TO BE 
PASSED IN, ON ITS BEING FOUND THAT PURCHASER 
ACQUIRED ONLY EATHER’S SHARE IN PROPERTY SOLD. 

form of — Confirmation of son's possession with de- 
claration of purchaser's rights. 

In execution of a decree obtained against a Hindu gover- 
ned by the Bengal Mithakshara on a bond and Bengali 
mortgage executed by him pledging two ancestral mouzahs 
S ^ B, mouzah R was attached and sold, the lot sold being 
described as “ the eight anna share of the judgment-debtor 
in mouzah B, part of the mortgaged property.” Before, 
however, the execution purchasers were put into possession] 
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HINDU LAW-(C«;//,/.) 

Joint family — Father- -Decree against — Execution 

S \ij: in—Son's sriT kok conmkmation ok 

POSSKSSION OF PROPER ] V SOI.D— D KCKEE 'l O BE 
PASSED IN, ON ITS BEING FOUNT) THAT PUR- 
CHASER ACQUIRED OM,Y KAIHER’S SH \KE IN. 
PROPERTY SOLD— 

the two undivided sons of ihe mortgngor instituted a suit for 
the confirmation of their possession in the eight annas of 
mouzah h\ and to have the mortgage IkmkI executed by their 
father, the decree thereon, and the sale in execution thereof, 
set aside. 

It was found that neither the mortgage bund nor the 
execution sale affected the interests of the sons in the joint 
ancestral estate, and that by their execution purchase the 
purchasers acquired only the undivided share in eight annas 
of mouzah which had belonged to the mortgagor (father) 
in his lifetime. 

that the proper decree to be passed in such a case 
was one declaring that by their purchase the execution 
purchasers acquired only the one undivided third share in 
the eight-anna share of mouzah A, which formerly belonged 
to with such power of asceitaining the extent of such 
third part or share l^y means of a partition as A possessed 
in his lifetime : and ordering that the plaintiffs (the sons of 
//) be confirmed in the possession of the said eight-anna 
share of mouzah A. subject to such proteedings as the res- 
pondents might take in order to enforce their rights above 
declared (109-110). (Sir James IV, Colvile,) SUHAJ 
BUNSI KOER V. SHEO PRO.SHAD SlNGH. 

(1879) 6 I. A. 88-5C. 148 (174-6) = 4C. L. R. 226- 

4 Sar. 1-3 Suth. 589. 

Sale in— Son's sui 1 10 recover entire pkoper i y 

SOLD FROM PURCHASER AT— DECK EE FO HE PASSED 
IN, ON ITS BEING FOUND THAT PURCHASER ACQUIRED 
ONLY EATHER’S SHARE IN PROPERTY SOl.l). 

Form of — Restoration of entire property to son ivith 


declaration of riy^his of pnrihaser — Decree for. 

In execution of a decree obtained against a Hindu father, 
joint family property was sold and purchased by the decree- 
holder himself. In a suit brought by the re'jpondent. the 
undivided son of the judgment-debtor for the recovery of the 
whole property from the decree-holder purchaser, the father 
l)eing also a party-defendant, it was found that by his pur- 
chase the latter acquire<l only the right, title, and interest of 
the father in the property sold. The High ('ourl by its 
decree ordered that the iesp<;ndent should obtain possession 
from the purchaser of the whole property sold for the 
benefit of the joint (amily. 

Held^ that the decree lx;low ought not to be interfered 
with so far as it directed the possession of the property to 
he restored to the respondent ; but that it should l)e varied 
by adding a declaration that the decree-holder purchaser, as 
purchaser at the execution sale, had acquired the share and 
interest of the father in the property purchased, and was 
entitled to take such proceedings as he should be advised to 
have that share and interest ascertained by partition (255-b). 
(Sir James IV. Colvile.) DeeNDVaL Lal r-. JUGDEEP 
N\H\IN SINGH. (:i877) 4I. A. 247= 3 C. 198(209;- 

1 C. L. R. 49 - 3 Sar. 730 3 Suth. 468. 

- -Where, in execution of a decree obtained against a 

father of a Mithak'^hara joint family, his right, title, and 
interest in an item of family property is sold, and a suit is 
subsequently brought by the son to recover pos.ses.sion of the 
whole of that property, the decree which oucht properly to 
be made in such a suit would he that the plaintiff, the son, | 
sliuuld recovt-r possession of the whole of the pn perty, with 
a declaration that the purchaser at the execution sale had 
acquired the share and interest of the father, and is entitled 


HINDU LAW-(0«A/.) 

Joint family— rather— Decree against— Execu 

tion of— (Contd.) 

Sale IN— Son's SUIT to recover entire pro- 
perty sold from PURCHASER AT— Decree TO 

BE PASSED IN, ITS BEING FOUND THAT PUR 
CHASER ACQUIRED ONLY FATHER’S SHARE IN 
PROPERTY SOLD— (CW^y.) 

to take proceedings to have it ascertained by partition. A 
decree allowing the purchaser to retain possession of even a 
part of the property, instead of being turned out of the 
lX)ssession of the whole and left to demand a partition is 
not strictly right ( 30 ). (Sir Fames Peacock.) BaBOO 

Hurdey Narain S.ahu V. Baboo Kooder Perkash 
MISSER. (1883) 11 1. A. 26=10 C. 626(636-7) = 

4 Sar. 610. 

In a ca.se in which the father’s interest in an item of 


family property^ was sold in execution of a decree against him, 
the son instituted a .suit to recover from the execution pur- 
chaser the whole of the property purchased by him. The 
High Couit nuule a decree which was in effect a decree for 
partition wh<‘rebyMhe father's share of the property in suit 
was left tf> remain with the execution purchaser, and the 
remainder of the p’-operty was given to the other members 
of the family according to their shares. 

Held, that, though the decree of the High Court might 
ha\e gone beyond what W'as necessary or proper, there was 
no ground for altering it (30). 

The electee ought in strictness to have turned the execution 
purchaser out of the whole of the property and left him to 
demand a partition. The actual decree of the High Court 
is more favourable to him, because it allows him to retain 

possession of the share which he would have been entitled 
to if a partition had lieen made (30). (Sir Barnes Peacock:) 

Habod Hurdey .\\r \in Sahu r. Baboo rooder 
Pkrk.ash Mi.^ser. (1883) 11 1. A. 26 = 

IOC. 626 (637) = 4 Sar. 610. 
Sait; of enmkkt\ of family e.^tate in — Son not 

MADE P\KTV TO PROCEEDINGS — REMEDY OF. 

- - -Sntt by son impeac/iini: sale as re^rards his interest— 
Onus of Proof on him in. 

I« tiu: fathers debt was of a nature to support a sale of 
t le entirety of the family estate, he might legally have sold 
Jt without suit, or the creditor might legally proc'ure a sale 
of It by suit. .\1J the sons can claim is that, not being 
partie.s* to the shIl or execution proceedings, they ought not 
to l)e barred from trying the fact or the nature of the debt 
in a suit of their own. Assuming they have such a right, it 
will avail them nothing unless they can prove that the debt 
was not such as to justify the sale (18). (Urd Hobhouse.) 

Mussamu p Nanomi Babuasin V. Modun Mohun. 

(1885) 131. A. 1 13 C 21 (36) = 4 Sar. 682. 

\\ here sons claim against a purchaser of an ancestral 
estate under an execution against their father upon a debt 
contracted by him, it is necessary for the sons to prove that 
the debt was contracted for an immoral purpose, and it is 
not necessary for the creditors to show that there was a 

proper inquiry, or to prove that the money was lx)rrowed in 
a case of nece.ssity (105). 

■ In a .suit brought on behalf of minor sons to recover 
pos.session of ancestral joint family property sold in execution 
of a decree against their father, tlie Courts below found that 
the plaintiffs had not proved that the mortgage bond on foot 

of which the decree under execution was pas.'^ed was given 

for moneys advanced for immoral purposes. Nevertheless, 
they decreed to the son.s the posse.ssion of their shares in the 
suit property on the ground that the lenders had not nia<le 
proper inquiries to ascertain whether there was any actual 
necessity for the loans. 
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HINDU LAW -{Contd.) , 

Joint family — Father— Decree against— Execution 

of — {Contd?) 

Sale OK ENTIRETY OF FAMILY ESTATE IN~S()N 
NOT MADE FAHTV TO PROCEEDINGS— K EMEDY 
QY~{Contd?) 

//eld, reversing the courts below, that the onus was on 
the plaintiffs to show that the debt was contracted for an 
illegal or immoral purpose ; and that, as they had failed to 
do so, their suit must have been dismissed. (Sir Ilanics 
Peacock?) BHAGBUT TeKSHAD v. GiRJA KOER. 

(1888) 151. A. 99 = 15 0. 717-5Sar. 186. 

A Hindu son cannot .«et up his right as a co-sharer to 

impeach a sale of joint family properly decreed against his 
father for the purpose of defraying the debts of his father 
and grandfather except on condition of his showing the 
debts to have been contracted for immoral purposes ( 13-4). 
{Lord Hobhouse?) Rai HaBU MahABIR PeR'^HAH r*. KaI 
Markunda N.ath Saha:. (1889) 17 I. A. 11 = 

17 C. 584 (687) - 5 Sar. 489. 


Sale of entirety ok family estate in— Son's slit 

IMPEACHING DECREE AND SALE ON GRODND OF IM- 
MORALITY OF DEB'i — Failure ro prove samk. 


HINDU LAW— (6W^^.) 

Joint family— Father— Decree against— Execution 

of — (Contd?) 

Stay ok— Security B(jnd given by fa'jher as a 

CONDITION OF, undertaking TO ACCOUNT IN EXE- 
CUTION FOR MESNE PROFITS NOT AWARDED 

BY DECREE. 

Enforceability of. against son added as L. A\ t-n 

death of father. 

Where a respondent, by revi\ing an appeal, substitutes 
himself for his father as a defendant in tlie suit, he as- 
sumes, not merely liability as heir in the ordinary way, but 
the position of defendant with all the rights and liabilities 
which had previously attached to it (232). 

Wnere, as a condition of a stay of execution of a decree 
for possession and for past mesne profits, the defendant 
executed a security bond to the court undertaking to ac- 
count in the suit it.^elf for future profits al.so, and died, and 
his son was brought on record as his representative, 
that the son was liable under the bond to the same extent 
to which his father would have been if he had been alive, 
and that the son could not take any objection to the bond 
which would not have been available to tl)e father himself 
if he had been alive. 


Decree proper in case of. | 

The appellant, the /iV^ holder of a promissory note 
executed by a zemindar, obtained a money decree therein 
against the zemindar. In execution of that decree the ap- 
pellant took proceedings to have the zemindary attached 
and sold. The respondent, the son of the Ztmindar. inter- 
vened, and he sought by petition an order that his interest 
in the zemindary should be excluded from the s.-.le, and 
that the sale should be made subject to his right. His ob- 
jection was, however, over ruled, the proceedings to\varci> a 
sale went on. and the thing proposed and inteiuUd to be j 
sold, and actually sold, was not the father’s share but the | 
whole interest in the zemindary itself. i 

Thereupon the respondent instituted the .suit out of | 
which the appeal arose against his father and the appellant 
(the decree-holder-purchaser) for a declaration that the pro- 
missoiy note in question was given for immoral and illegal 
purposes, and that the sale of the zemindai-y in execution 
of the decree thereon was invalid and illegal as against the 
respondent. He never contended that no more than Ins 
father’s interest was sold. His case was that the whole 
zemindary was sold out and out ; he impeachud the debt 
which led to the sale, and asserted that tlie deoee founded \ 
on it could not bind his interests. 

The courts below found on the evidence that the amount 
of the promissory note was a debt binding on the respondent, 
that he would be liable for the same to the extent of the as- 
sets coming to him by des.;ent from his father, and that 
his interest in the zemindary was liable, and might be sold 
for the satisfaction of that debt. The court held, never- 
theless, reversing the sub-judge, that only the father’s in- 
terest must be held to have passed by the sale, and they 
did so because in their opinion the decision of the Privy 
Council in Hurdey Narain’s case constrained them to do so, 

Held, agreeing with the sub- judge, that the respondent’s 
whole suit failed (4-5). 

The respondent based his case ui)on the impeachment of 
the pro-note debt, and upon that alone, and failing in that 
allegation and that impeachment, the whole suit fails. That 
being the case there might have been a sale of this estate 
under this decree, including the wliole interest or of so much 
as was neces-sary. The evidence shows that the court inten- 
ded to .sell, and that the court did sell, the whole e.state and 
not any partial interest in it (5). (I^ord Eitz Gerald?) 

Meenakshi Naidu v. Immudi Kanika Kamaya 

Koundan. (1888)161. a. 1 = 12 M. 142 = 6 Sar. 271. 


The l.'ond was not a mere bemd of the father, in respect 
of which the respondent (son), as heir, would have been lia- 
ble in the ordinary way. It was a proceeding in a court im 
porting a certain liability to be enforced in the suit against 
the defendant to that suit, viz.^ the father. By reviving the 
appeal, the respondent (son> substituted him.self for his 
father as defendant in the suit ; and assumed the position 
of defendant with all the rights and liabilities which had 
previously attached to it (232). ( Sir fames If. Colvile?) 
SaDASIVA PII.LAI j-. KaMALINGA PlIL.Al 

(1875) 2 I. a. 219-15 B L E, 383-24 W. E. 193- 

3 Sar. 519-3Suth. 190. 

Joint family — Father— Family arrangement 
effecting partition of family property by. 

See Hindu law— Joint family— Father— An- 
cestral PROPERTY — Partition of. 

Joint family— Father— Firm of joint family 

carried on and managed by. 

Adjudication of, or of father manager of firm — 

Effect of, on minor .sons partners of firm. See PRESI- 
DENCY Towns Insoi.vency Act of 1V09, Ss. 17, 2. 52 
Hindu joint FAMILY firm. (1924) 521. A. 22(27) = 

6 Lah. 1. 

Joint family -Father— Gift by. 

Ancestral property — Gift of — Validity — Law in 

Bengal and in Madras. See HINDU Law — GIFT — AN- 
CESTRAL PROPERTY. (1872) Sup. I. A. 47 (66-7). 

Daughter — Gift of money or moveable property to — 

Penoer of. 

The father has undoubtedly the power under the Hindu 
law of ntaking. within reasonable limits, gifts of moveable 
property to a daughter. In one case the Board upheld the 
gift of a small share of immovable property on the ground 
that it was not shown to be unreasonable In the present 
case, the gifts relate to sums of money. The only question 
is whether they were reasonable. Bot’o the Courts in India 
have answered the question in the affirmative and their 
Lordships have no materials or ground to hold otherwise 
(173). (Mr. Ameer Ali.') RaMALINGa ANNAVI re 

Narayana Annavi. ■ (1922) 491. A. 168 = 

45 M. 489 (494 5) = 37 C. L. J. 16 = 30 M. L.T. 255 = 
(1922) M.W.N. 399 = 26 C. W, N. 929 = 16 L. W. 639 

20 A. L. J. 839 24 Bom. L. E. 1209^ 
A. I. E. 1922 P.C. 201 = 68 I.C. 461 = 43 M.L. J. 428 
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HINDU LAW-(0«/,/.) 

J oint family— Pather^Gift by— 

Self-acquisition — Gift of— Validity — Kengal and 

Madras — La\s in. .Sec lIINDi; LAW— GiKT • — ANCkSt 

KAT. PROPKkTV. (1872) Sup. 

■ ---Son in existence and sons to be boi.. 

f aniily property to, to save it from being wasted by father 
a nd manager— Validity-Class gift-Knglisli law rule as to 
— Inapplicability of. .SVc Hindu !,aw— Ioint k \Mir s 

-Man\gi:r-Gikt bv. (1893) 11 I A.' 26- IOC 626 


i688 

HINDU LAW- 

Joint family— Father -Joint family property- 
stranger— Allotment to— (CWr/.) 

T A A^raa^^ , ^ ^'*'ave of the ancestral property to the 1st res- 

I. A. 47 (66-7). I pondent, an utter stranger to the family. The appellants 

rn— Gift of entire ; brought a suit, treating the said allotment as an 

K.. r I alienation and contesting its validity, for recovery of posses- 
sion of the properties allotted to the share of the 1st res- 
pondent. The father was also made a defendant in the suit, 
that It was open to the Jst respondent to insist that 


* XI ± A. ^o-iu u. biib. I ro rne jst respondent to insist that 

Son’s sons-Gift of self-acquisition to— Fraudulent ' the father and himself he stood in the shoes of 

of — F t. . . e % the tather as to thp sharp u-Kirh a-, -.l ^ r . 


n ature of— Evidence of— Son’s possession of property gifted 
if Son appointed guardian of minor grandson*; Set: 
HlNUtT EaW— JOINT FAMILY — FATHER - SELF AC- 

Q nsrnoNs OF— G ift ' lo son’s sons of 


the father as to the share which would come to the father on 
a partition, and that it was competent for the court to make 
the whole or any part of the relief granted to the appellants 
conditional on their assenting to a partition so far as regards 


-Validity against adopted scui of — Execution of deed 
and delivery of it to donee before adoption — Kepistration of 

deed subsequent- Effect. .W T. P. A.. S. 123 — (;ift 

DEED OF JOlN'l' FAAIILV RKOPERTV. 

(1926 ) 54 I.A. 89 50 M. 193. 

Joint, family— Father— Gift to. 

Ancestral immovai)le properly subject to Miihak- 
shara— (bft of property as— What amounts to. AVc 
HINDU I..\W — ADOPI ION — ADOPI ED SO.N — .ADOPTIVE 
FATHER — GiF'I'OF PKOPKR'IV I’O. ETC. 

(1881) 8 1. A. 215(228). 

Joint family-Father— Illegitimate son — Mainten- 

ance of. 

-Assignment of ancestral property for— V^alidity of. 
against subsequently borti legitimate .'Jon. Sri' HINDU Law 

—Joint famha' — F \thkr — .\nuestk ai propf.ri v — 
H-LKOITIM ATK son. (1877) 4 I. A. 159 (165j ' 

3 C. 214(219 20). 

Joint family — Father— Irsolv ncy of. 

Property vesting in Official Assignee by reason of, 

under Presidency Towns Insolvency .\ci of P»nO. aVv Prk 
sidfntv Towns Insolvency act of |009. ss. 17.2. 

(1924) 52 I.A. 22 6 Lah.' 1 . 

Joint family— Father— Joint family property — 

Stranger— Allotment to. 

- • .l-ryrcfnrnt for — Son's assent to — /'roof of both 

Onus as to. 

Where plaintiff; suing as the reversionary heir of /'. 
pleaded an agreement by I"s maternal grandfather to give 
him {P') a share in his (maternal grandfather’s) properties 
along with his sons, and the assent of the sons to the said 
agreement, held that the burden of establishing that agree- 
ment and the sons’ assent lo it was on the plaintiff. 

//eld further, reversing the High Court and affirming 
the trial judge, that the plaintiff had failed to prove the 
agreement .set up. (Str /Mwrrurr Jenkins^ N.\L.\M 
P.m'ABHIRAMA K.AO 7'. NAR.AYAN AMOORTHV. 

(1921)15L. W. 404 (406)-- 26 c. W. N. 273- 

L B. 3P. C. 29^(1922) P. C. 102. 


fl873; 20 W. B 137. s mierest in the estate, so as to give effect to any 


right to w-liich t.ie respondent might be entitled claiming 

through the father (222). {Sir S.imufl Griffl/h.) R Ur 

'• .r UN.AR.AV.AN R.AMR ACHIPAL. 
(1913) 40 I. A. 213 = 40 C. 966 (981)-- 18 C. L J. 237= 

17 C. W. N. 1189 = (1913) M. W. N. 661 = 
15 Bom. 1, R. 867 - 14 M. L. T. 163 = 20 I. C. 968= 
11 A. L. J. 865 - 10 N. L. R. 1 = 26 M. L. J. 612. 

- ^ * 9 \ ^ "ufay of family— Suit by 

■ .'on u, c„sc ol~i-,.rm of —Suit for partition— .STecessity— 

kfUtt for rrcfTocry of property allotted to stranzer^/^ain- 
- taniabilitv. 

I -Appellants, members of a joint Hindu family governed 
by the Mithakshara Law, .-.ued to set aside their father’s 
! alienation of ancestral property made in favour of the 1st 
respondent, the alienation taking the form of an allotment 
I of the propel ty to the Isf respondent, an alxsolute stranger 
j at a family partition. The relief formally claimed was 
reco\-ery of possession of the properties which had been 
allotted to the share of the 1st re.spondent. The father was 
made a defendant in the suit. 

On objection rai.scd to the form of the suit, on the ground 
hat It should have licen one for partition, held that, the 
ba.sis of the appLllam’s claim being that they were still 
entitled to the property as a joint undivided estate, and 

KKIMt^vvrt. ‘''r KA.M KISHORE 

KHi.\tvN.\IH V. lAIN ARAVAN KamRACHIPAI 

(1923 ) 40 I. A. 213 40 C. 966 (981) = 18 C. L. J. 237 = 

itiTinm N. 1189 ri913) M. W. N.661 = 

15 Bom L R^ 867 14 M. L. T. 163 = 20 I. C. 968 = 

11 A L J. 865 - 10 N. L. R. 1 = 25M. L, J. 612 


Binding nature of — Ratification by adopted Sf>n of 

— Effect. See HINDU Law — Adoption — Adopted 
SON— Adofhve f.athek— Partition of. etc. 

(1846) 4 M. I, A. 1 (103). 

Partition — Allotment by way of family — Son's suit 

to recoraer property from stranger, father being impleaded 
as a defendant — Decree to son in. only conditional upon his 
consenting to a partitioh ' as regards father's interest in 
estate. 

A father and managing member of a joint Hindu family 

governed by the Mithakshara law made a family partition J 


tionsJ.t P'^Perty and self-acquisi- 

-Adont«l s" -'•‘ranger-Allotment under 

Adoptee .on ,s ,s„u to recover portion of joint family pro- 
perty allottet to stranger— Uestoration of self-acquisition 
received by him-Necessity HINDU Law-ADOP- 

nr vT/ rather— Partition 

<^1846) 4 M. I. A. 1(103). 
-——Validity aitaiiist minor sour of— Condition. 

Although a partition made by a Hindu father may under 
some circumstances bind his minor sons, yet if on the parti- 
tion a share is given to a stranger, the partition maybe 
impeached ils a dispiiMtifui of property made without con- 
sideration, unles.s it can be supported as a bona fide com- 
promise of a disputed claim (221-2). {Sir Samuel Griffith:) 
RAM kishore Kedarnath V. Jainarayan Ram- 

(1913)40 I. A. 213=^40 C. 966(980)« 
18 C.L. J. 237-17 C. W.N. 1189 = ( 1913) M. W. N.661 ^ 
15 Bom. L E. 867= 14 M. L T. 16S= 11 A. L. J, 866 = 

10 N. L. E. 1 - 20 I. C. 958 = 26 M. L. J. 612. 
Joint family — Father — Lease by. 

Ix)an — J.,ease in consideration of— Ouster wrongful 
of lessee under — Decree for mesne profits against father on 
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HINDtT LAW— (C<w/fl’.) 

Joint family— Father— Lease by 

ground of — Sale in execution ot~ne))t foundation of — 
Original loan or receipt of mesne profits for which decree 
passed. See HINDU LAW— JOINT FAMILY— FATHER — 

Decree against— Execution of— Sale in— Debt 
FOUNDATION OF. (1886) 13 LA. 1 (18-9)= 13 C. 21(36). 

■ Mortgage debt invalid — Lease in effect collateral 

security for — Validity against son of- — Striking out of 
offensive portions to make lease binding — Propriety of. 

A lease was granted to the appellant by the father of the 
1st respondent and the manager of the joint family. Con- 
temporaneously with the lease two other documents were 
executed ; one was a sale of a pait of the family property 
and the other a mortgage for Ks. 50,000, both in favour of 
the appellant. The lease deed was so drafted that it should 
at the same time serve the purpose of a lease and a colla- 
teral security for the mortgage deU, for the terms provided 
that out of the rent payable by the lessee under its terms the 
interest that was due to him upon his mortgage debt should 
be deducted, the result being that after all the different pay- 
ments had )>een made as the k-ase provided the gross amount 
of Rs. 16,775 rent was reduced to Ks. 3,^04 per annum. 

Proceedings were separately instituted for setting aside 
the contemporaneous mortgage and the sale, anti tliese 
ended by a compromise, the effect of whi- h was that all 
that the 1st respondent could rea.sonably claim as his share 
of the family estate w’as relea.setl fioni the mortgage delrt, 
and the sale deeds were set aside. That compromise did 
not deal vsath the lease, which was made the subject of the 
subsequent proceedings <>ut of which the np[>eal aio.>e. 

Held, affirming the High Court, that the lease was not 
binding on the 1st respondent or on his share of the family 
property (730-1). 

The lease was really in effect a collateral security fi^r the 
mortgage debt, and the result was that the 1st respondent’s 
property was put into pledge to secure the repayment of the 
moneys in respect of debts improvidenlly contracted by his 
father. T-he appellants offer to make all necessary altera- 
tions in the lease, in order to reduce it to a proper and 
reasonable form, is one that cannot be considered for the 
purpose of influencing the decision. It is impossible to 
regard the provision for the payment of the interest and 
any other provision that might be regarded as objectionable 
in the lease as in the nature of an independent bargain 
between the lessee and the les.sor which can be cut out and 
separated from the general structure of the lease, and then 
can be so dealt with that the 1st respondent’s property is 
relieved from these offensive provisions. The lease must 
be regarded as a whole. It must l)e regarded as it was 
drawn on the date it bore. {^Lord Puckmuster.) N.araIN 
Das V. AbiNASH Chandah. (1922) 27 C. W. N. 299 = 

21 A. L. J, 201 = 37 C. L J. 457 L. E. 3 P. C. 129 = 

31 M. L. T. 217(P.C.) = 16Ii. W. 780 = 
A. I. E. 1922 P. C. 347 = (1922) M.W.N. 791 = 

4 XT. P, L. E. (P. C.) 111 = 69 I. C. 273 = 

44 M. L. J. 728(730-1). 

Joint family -Father— Mortgage by. 

Invalid mortgage— Enforceability of, agains't 

SONS ON ground of THEIR PIOUS OBLIGATION. 

In a suit upon a mortgage granted by a Hindu father 

in consideration of a sum advanced at the time of the mort- 
gage and on the faith of it, held that the mortgage could 
not be held to l)e binding on the .sons’ .shares in the family ! 
property by reason of their pious obligation under the 
Hindu Law to discharge their father’s debts wliich were 
neither illegal nor immoral because the father wa.s alive 
and the debt was not incurred for any legal necessity or for 
the benefit of the estate. 


HINDU LAV/— (Con/d.) 

Joint family— Father— Mortgage hy—(C(mtd.) 

Invalid mortgage — Enforceability of, 
against sons on ground of their PIOUS 
obligation— (C rw/r/.; 

Responsibility to meet the father’s debt is one thing, and 
the validity of a mortgage .over the joint family estate is 
quite another thing. {Lord^Skau*.) S.\HU RaM ChaNDKA 

Hhup Singh, (1917)441. A. 126 = 39 A. 437 = 

21 C.W. N 698 = 26 C. L. J. 1= 1 Pat. L. W. 557 = 

(1917) M. W. N. 439 22 M. L. T. 22 6 L. W. 213 = 
19 Bom. L. E. 498 ~ 39 I. C. 280 = 33 M. L. J. 14. 

• X suit to enforce a mortgage executed by the joint 

mar.agers of a joint Hindu family was instituted against, 
aulong^l othejs, the sons of certain of the mortgagors. The 
mortgage was not made for any sucli nece.ssiiy as would jus- 
tify such a mortgage, and it was not made for an antecedent 
debt. It was contended that the sons were under a pious 
obligation to pay iheir father’s debts and that that fad 
would validate the mortgage. 

//lid, fidlowing Salm Ram’s case, that the mortgage was 
not binding on the family properly. 

In Sahu Ram’s case it was laiil down in effect that joint 
property could not be alienated as against co-sharers by way 
of moi tgage oi otherwise, except for necessity, or for pay- 
u:ent of an actual antecedent debt, quite distinct from the 
debt incurred in the mortgage itself, and that in consequence 
the traivsaction in that case could not .stand, and it was ad- 
(Itd that the mere circum.stance of a pious obligation does 
not validate the mortgage. {Viscount Haldane'). JOGI 

Das 7'. Ganga Ra.m. (1917) 21 C. W. N. 957 = 

42 I. C. 791 = (1917) M. W. N. 739. 

Invalid mortgage— I. ease in effect Coll.vieral. 

Security for— Validity ag.ainst sons of. 

— Striking out of offensive provision's to make it bind- 

ing — Propriety r)f. Sec HINDIS I, AW — -JoiN i F.\.MIIA — 

Father— Lease by- M oRiGAtiE dkbi' invalid. 

(1922) 42 M. L. J. 728 (730 1). 

iNVALii) MORTGAGE— Validity of, ro extent 

OF father’s share. 

Bengal Mithakshara — La7o under. 

If the law of the Presidency of Fort William were 
identical with that of Madras, a mortgage executed by a 
Hindu father In his lifetime, as a security for a debt not 
binding upon his sons or upon their shares in the ancestral 
immoveable estate, might operate after his death as a valid 
charge upon the property comprisetl in the mortgage to the 
extent of his own then share. The difficulty is that, so far 
as the decisions have yet gone, the law, as understood in 
litngal, does not recognize the validity of sucli an alienation. 

It is not necessary in this case to determine that vexed 
question, which their former decisions have hitherto left 
open (109). {Sir Janies W. Colvile.) SURAJ BUNSI KOER 

7'. Sheo Proshad Singh. (1879) 6 1. A. 88 = 

5 C. 148 (173-4) 4 C.L.E. 226 = 4 Sar. l = 3Suth. 589. 

A mortgage of the joint family property of a Mitha- 
kshara family by its Karta (or Manager), unless necessity or 
an antecedent debt is proved, is void ; the transaction itself 
gives to the mortgagee no rights against the Karta’s interest 
in the joint family property. 

In a suit to enforce a mortgage of joint family property of 
a Mithakshara family by its karta (or Manager), the High 
Court, being of opinion that the plaintiff had not proved that 
the moneys were borrowed for necessary pur])oses, dismis- 
sed the sail as against the sons of the mortgagor, bat made 
a decree against the father (mortgagor) to the effect that, if 
the amount decreed was not paid within the period fixed, 

“ the father’s share in the mortgaged properties will be liable 
to be sold on partition.” 
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HINDU -Lk^-iContd.) 

Joint family— Father— Mortgage Could.) 

Invalid mortgage — Validity of, to extent of 

FATHER’S SHARE- 

Hcid, that, upon the findings of the High Court its 
decree was too favourable to the plaintiff and incorrect. 
{Lord Philhmore). MaNNA LaL e/. KaRU SiNGH. 

(1919) 13 L. W. 652 (654) = 1 Pat. L. T. 6 = 

561. C. 766 = 39 C. L. J. 256. 
-North-West Provinces Mithakshara~Law under. 

Under the law of the Mithakshara, joint family property 
owned by all the members of the family as co-parceners can- 
not be the subject of a gift, sale, or mortgage by one co-par- 
cener except with the consent, express or implied, of all the 
co-parceners. Any deed of gift, sale or mortgage, granted 
by one coparcener on his own account of or over the joint 
family property is invalid; the estate is wholly unaffected by 
it, and its entirety stands free of it ; this rule applies even 
to the father. {Lord Sha^o.) Saku KaM CHANDRA v 

bHiJP Singh. (1917) 44 L a. 126 -39 A. 437 

21 C. W. N. 698 - 26 C. L. J. 1 = 1 Pat. L. W. 557 
(1917) M. W. N. 439 22 M. I,. T. 22 = 6L. W. 213 = 
19 Bom. L. R. 498 39 I. C. 280 = 33 M. L. J. 14. 

According to the Mithakshara law of the Noith- 
Western Provinces, when a manager of a joint Hindu family 
mortgages property of the joint family for purposes not 
binding on the family, even the interest of the manager, 
that is, of the mortgagor, cannot be sold in enforcement of 
the mortgage. {Lord Buckmaster,) AN ANT KaM v 

Collector of Etah. (1917) 40 A. 171 (176) = 

7 L. W. 323- 4 P. L. W. 226=16 A. L. J. 246 = 

23 M. L. T. 228-22 C. W. N. 484-27 C. L. J. 363 = 

20 Bom. L. R 524 = (1918) M. W. N. 446 = 

441.0. 290 = 34 M.L J. 291. 

Northwest Provinces Mithakshara — /m 7V under — 

Pepresentation by Manager of power to alienate — Effect of. 

A mortgage of joint family property of a Mithakshara 
family by its karta, unless for an antecedent debt or any 
proven neces.sity of the joint family, is void even to the e.\ 
tent of the mortgagor’s interests. 

Quaere whether there is any exception to this general rule 
in a case in which the mortgagor, makes represtations to 
the mortgagee that he had power to mortgage the joint 
property. {discount Lialdine). NaraIN PraSaD v. 
Sarnam Singh. (1917) 441. A. 163= 39 A. 600 

(1917) M. W. N. 516 = 6 L. W. 334 = 26 0 L. J. 97 
19 Bom. L. R. 646 = 210. W. N. 990=15 A. L. J.585- 
2 Pat. Ii. W. 29 = 40 I. 0. 284= 33 M. L. J. 39. 


HINDU LAW— 

Joint family— Father— Mortgage \i^^{Contd.) 
Necessity for— 

gage bond executed by his deceased father and providing 
for interest at the rate of 3 per cent, per month with three 
monthly rests, the High Court held that an admission of lia- 
bility on the part of the son in a document subsequently exe- 
cuted by him in favour of the mortgagee in respect of both 
principal and interest and compound interest under the suit 
bond, though not in any sense a ratification of what was 
done by the father, was presumptive proof of a justifying 
family necessity for the principal and interest, under the suit 
bond, and that, in the absence of evidence on the part of 
the son to rebut that presumption, he was liable for the 
amount <lue under the bond. 

dissenting from the High Court, that the admis- 
sion in the subsequent deed would not constitute such proof 
of a justifying family necessity as would be sufficient to dis- 
charge the mortgagee from the onus of proving that there 
were special circumstances which entitled the father to 
pledge the joint family property on excessive terms of inte- 
re-st or of compound interest (24). {Lord Parmoor). Ram 

Hujhawan Prosad Singh z-. Na'i hu Ram. 

(1922) 60 lA. 14=2 P. 286 = 4 Pat. L.T. 29 = 
32 M.L.T. 129 - 38 C.L.J. 25 = (1923) M.W.N.382 = 

1 Pat. L.R. 446=18 L.W. 767 = 
25 Bom. L. R. 568 = A.LR. (1923) P.C. 37= 
28 C.W.N. 446 = 71 1.C. 933 = 44M.L.J. 615. 

Onus of proof of — Son's admission of necessity dis- 
charging mortgagee from—Mortgage bond subsequent by 
father in fai.'our of same mortgagee—Suii against son on 

—Deed compromising— Recital in, that prior bond ''is al- 

hrwed to stand good as before~That is, the prin:ipal 

interest and compound interest udll remain due from me'' 

— E.ffect of. 

The suit w^s to enforce a deed of mortgage executed on 

16th ,u]y. 190. exe-'uted by the father and managing mem- 
ber of a joint Hindu family in respect of joint family prO 
pert). I he deed provided foi interest at 3 per cent, oer 


Necessity for. 

—Interest on loan — Rate of — Necessity for — Com- 
promise by son amounting to proof of — Principal of loan 
— Necessity for — Compromise if proof also of. 

If the terms of the compromise are proof as to the neces- 
sity of the rate of interest, they would be proof to the same 
extent of the necessity of the principal of the loan. {I.ord 
Parmoor?^ KAM BUJAWAN PrOSAD SiNGH v. NaTHU 
Ram. (1922)501. A. 14(24) = 2P. 285 = 

4 Pat. L. T. 29 = 32 M. L. T. 129 = 38 C. L. J. 26 = 

(1923) M. W. N. 382 = 1 Pat. L. R. 445 = 
18 L. W. 767 = 25 Bom, L. B. 668 = 
A. I. R. (1923^ P. C. 37=28 C. W. N. 446 = 

71 I. C. 933 = 44 M. L. J. 615. 

Oitus of proof of — Soil's admission of necessity dis- 
charging mortgagee from — Admissimi of liability by son 
in document subsequently executed by him to mortgagee 
for principal and interest and compound interest due under 
mortgage deed if amounts to. 

In a suit brought against a Hindu son to enforce a mort- 


. .. ,, - , - per cent, per 

nomh with three monthly rests. The question was whether 

the feather had authority to borrow on .such terms. The 
High C ourt held that the mortgagee was entitled to recover 
the amount of interest provided for by the bond owing to 
an admission made by the defendant, the son, in the terms 
of a compromise entered into hy him on the death of his 
father and lefened to m a consent decree. 

The said compromise was of a suit upon a subsequent 
mortgage executed by the father, the svit being insdtuted 
against the father and the son. and continued, after the 
death of his father, against the son alone. The arrange- 
ment was embodied in a consent decree, and was in part 

carried out by the execution of a sale-deed. The sale-deed 

contained this passage : “Be it known that the bond dated 

1 nnn^’ as l>efore. after payment of Rs. 

TOOO as principal, besides interest and compound interest.” 

The con.sent decree provided as follows: “ Besides the 

amount claimed, Rs. 1,000, as principal and interest and 

mortgage bond, dated 
July 10, 1903 KS due from me under the bond. Only Rs. 

J ,4«/ out of interest and compound interest entered on the 
back of the bond has Ireen realised. The bond is allowed 
to stand good as Itefore— />., the principal interest and 
Compound interest will remain due from me.” 

Held. di.s.senting from the High Court, that the words in 
he con.sent decree and m the sale-deed constituted no more 
than a reservation of the right.s, whatever they might be. 
under the mortgage bond of July 16, 1903, and that they 
did not constitute an admission of a legal necessity either to 
the principal amount or of the rate of interest or comixmnd 

interest (23). ^ 
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HINDU LAW— I 

Joint family— Father— Mortgage by — {Contd.) \ 

Necessity for— I 

The mortgage bond which it vvns sought to enforce in 
the suit was executed subsequently to the mortgage bond of , 
July 16, 1903, and it would be a reasonable precaution to 
insert words of reservation in order to insure that there 
was no interference with the security of the prior bond ’ 
(23-4). (Lord Parmoor). RAM BUHAWAN PROSaD SINGH 
I'. Nathu Ram. (1922) 50 LA. 14 = 2 P. 286 = 

4 Pat. L.T. 29=32M.L.T. 129 = 38 C.L.J. 25 = 
(1923) M.W.N. 382 = 1 Pat. L.B. 445 = 
18 L.W. 767 = 25 Bom. L.R. 568 = 
A.I.R. (1923) P.C. 37 - 28 C.W.N. 446 | 

71 1.C. 933 = 44 M.L.J. 615. 

0//US of proof of, in suit to enforce mortgage against 

softs — Suraj Bunsi*s case — Pule in — I napplical'ility of. 

The rule of law as to the onus of prot)f laid down in 
Suraj Bunsi Koer’s case that where joint ancestral properly 
has passed out of a joint family either under a conveyance I 
executed by a father in consideration of an antecedent debt | 
or in order to raise money to pay off an antecedent debt 01 1 
under a sale in execution of a ilecrec for the fath.er’s debt, 1 
cannot recover that property, unless they shew dial the ' 
debts were contracted for immoral [’urposes, and that ilie 
purcha.sers had notice that they were so contracted applies 
only to cases in w'hich ancestral property has pa.ssed out of 
the family and is inapplicable to a case in which a mort- 
gagee of a Hindu father seeks to enforce Ids mortgage as 
against the sons. (Lord Shaio ) SaHU Kam (.'HANDKA 
V. BHUP Singh. (T917) 44 I. A. 126 39 A, 437 - 

21 C.W.N. 698 26 C. Ji. J. 1 1 Pat. L.W. 557 = 

(1917) M.WN. 439 22 M.L.T.22- 
6 L. W. 213 = 19 Bom L. R. 498 391. C. 280- 

33M.L-J. 14. 

Son minor at j hk hmk op. 

Liability of. 

The liability of the minor Sun is limited to l)is interest in 
the joint family property, ffe is not personally liable nor 
is his separately acquired property liable. {Lor I Philli- 
more). RaMKISH.AN SiNGH?/. Ml). AHDUL SaTPAR. 
(1928) 30 Bom. L. R 852-109 1. C. 574 -- 28 L.W. 248 = 
32 C.W.N. 1149 = 24 N. L R. 186 = 48 C.L.J. 570 = 
A.I.R. 1928 P. C. 165(2) -55 M.L.J. 292(294). 

Suit TO enforce — Immorai, and im.eg.m. 
nature or debt— son’s plea of. 

Cofftmon naturt of. 

In a suit to enforce as against joint family property of a 
Mithakshara family a mortgage of that property made by 
its kurta (or manager), the sons of the mortgagor 
pleaded that their father wa.s of immoral life, and borrowed 
the money for the expenses incident thereto. 

Their Ixjrdships observed that the son’s allegations were 
of the class of allegation which was only too frequently 
made when a mortgage suit was contested (056). (Lord 
PhilUmore). ManNA LaL %>. KaRU SINGH 

(1919) 13 L.W. 652 - 1 Pat. L.T. 6— 

56 I.C.766^ 39 C.L.J. 256. 

’^nus of proof of. 

In a suit to enforce as against joint family property of a 
Mithakshara family a mortgage of that property made by 
its kurta (or manager), the sons of the mortgagor alleged 
that their father was of immoral life, and borrowed the 
money for the expenses incident thereto, field that the 
burden of proving those allegations lay upon the sons (656). 

(Lord Phillimoref) Manna LaLv. KaRU Singh. 

(1919) 13L.W. 662=1 Pat. L.T. 6 = 

661.0. 766=39 C.L.J. 266. 


HINDU (Con/d,) 

Joint family— Father— Partition by. 

-Ancestral property— Partition of. See HINDU LAW 

—JOINT FAMILY— Father— ancestral property- 
partition OF. 

Brothers — Partition with. See HINDU Law — JOINT 

FAMILY — Father— Ancestral property— Parti- 
tion w ith brother. 

-Family arrangement— Partition by way of. See 

Hindu 1-a\v— Joint family— F.athek— Ancestral 
property— Partition of. 

Self-acquisition - Partition unequal of, among male 

descendants — Will effecting — Validity — Benares law. See 

Hindu Law— joint family— Father— Self-acqui- 
sitions OF— Will making unequal partition of, 
among, etc. (1867; 12 M. I. A. 1 (39). 

—Sons Partition with. See HINDU Law — JOINT 

FAMILY— F.Vl'HEk — ANCESTKAI. PKOPKU I V— PARTI- 
()l — SON.S. 

Stranger — AlkAment of pi>ifion uf family pnjperty 

to. A(Y Hindu Law — Joint famiia — Father— J oiwr 
FAMILY PROPERTY— Stranger. 

Unequal partition. See HINDU LaW' — JOINT 

Family — Father— Ancestral property— Parti- 
tion OK (1) Unequal partition, etc., and (2) Will 
—Unequal partition, etc. 

Will — Partition by. See HINDU Law— JOINT 

FAMILY— Father— Ancf„strai. property— Partition 
O f — W ill. 


Joint family -Father— Party defendant in suit — 
Son joined as L. R. on his death— Liability of. 


Nature and e.vtent of. 

F A M I lA'— F A'I'H E k — U EC R I- K 
— S’l AY Ol- . 


.sVt- Hindu j.aw— Join'i 
\GAi NS r~ E xecution ot 
(1875) 2 I. A. 219(232). 


Joint family — Father — Property held under 
grant hy— Be grant of. in his lifetime, to his 
eldest son— Nature of propei-ty in that son’s hands. 

Question between him and his !)rothers. See HINDU 

Law — Ancestral property— Self-acquisition— 
f.ather — Property held under grant by. 

(1847) 4 M. I. A. 246. 

Joint family— Father — Property in name of — 
Benami for son— Plea hy him of. 


Possession with son — Sale-deed in favour of father 

— Consideration money p.tid by him. 

The question was whether certain property belonged to 
IV, the judgment-debtor, and was liable to be attached and 
sold as his in execution of the decree against him, or whether 
the property really belonged to .4, the father of fV. 

The sale-deed in respect of that property stood in the 
name of A. The execution creditor alleged that it was 
fraudulently taken in his name instead of in the name of his 
son, and, in support of his case, the execution creditor 
relied upon the circum.stance that pos.session of the property 
remained with the son. The consideration money for the 
conveyance was, however, proved to have ])een paid by the 
father. 

Held, that the prima fade case which was made out by 
showing that the son Wiis in possession was rebutted hy 
the evidence that the father paid llie consideration money 
for the conveyance to himself, and lliat the property was 
conveyed to him (157-8). {Sir Barnes Peacock f) MiT 
CHELL V. Mathura Da.ss. (1885) 12 I. A. 150 = 

8 A. 6 (13)- 4 Sar. 663. 
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HINDU -LAy^—iContd,) 

Joint family— Father— Sale ty. 

An'EK-BORN SON’S RIGHT TO DISPUTE. 

AGREEMENT FOR RE CONVEYANCE IN CASE OF— SON’S 
RIGHT TO.iiENEFIT OF. 

ANTECEDENT DEBT JUSTIFYING. 

CONTRACT FOR. 

DEBT CONTRACTED BEFORE BIRTH OF SON— DECREE 

FOR, AND ATTACHMENT IN EXECUTION ALSO BEFORE 

BIRTH— Sale after birth to pay off debt and 

TO GET RID OF EXECU'i'ION. 

Invalid sale. 

NECESSITY JUSTIFYING. 

Real TRANSFER NOT INTENDED OR EFFECTED BY. 

Right and interest of his and nothing more- 

SaLE OF. 

Son’s right by birth if prevails against. 

Son’s suit to recover property sold — Portion of 
purchase-money alone found to have been 
applied for necessary purposes — decree 
proper in case of. 

Son’s suit to set aside— Kxamination of father 
IN— Party responsible for. 

Son’s suit to set aside — Illegality or immorality 
of debt for which sale was made— Proof of. 

Son’s suit to set aside, and to recover property 
SOLD— Sale found to be for necessity — 
Portion of purchase-money unaccounted 
for— Decree proper in case of. 

Undivided share of property sold— Son’s right 
to recover, on SE'niNG aside sale. 

After-born son’s right to dispute. 


The suit was by a Hindu son to set a.side a sale of 

ancestral property made by his father, and to recover the 
whole of the property alienated. The law applicable to the 
case was the Mithila law, which was very siniilai to the 
law administered under the Mithakshara. 

The High Court held that the plaintiff was not entitled 
to recover, inasmuch as he was not lx>rn at the time when 
the deed of sale in question was executed. There was no 
appeal from that decision of the High Court (328-9). {Sir 
Barnes Peacock) GIRDHAREE LaLL v. KaNTOO LaLL. 
(1874; II. A. 321=14 B. L. R. 187 = 22W.B. 66 = 

3 Sar. 380. 

The respondents, plaintiffs in the suit, are sons of 

A, himself a son of one of the mortgagors. In 1895, when 
the suit mortgage deeds were executed by A's father, the 
respondents were still unborn. It follows from this fact 
that the suit mortgage deeds have always been binding on 
the respondents. The only joint family estate to an 
interest in which they succeeded was an estate which to 
the extent of these two mortgages had already been alie- 
nated. {Lor i Blanesburgh) LaL BaHADUR v. AMBIKA 

Prasad. ( 1926) 62 1. A. 443 (445) = 47 A. 795 

Agreement for reconveyance in case of— Son’s 

right to benefit of. 

Sale in father's own behalf and as guardian of 

minor son^^Agreement for reconveyance in father's name. 

S, on behalf of himself and as guardian of his minor son 
sold a village to K, for Rs. 10,000. On the same day 
the parties executed what was called a “counter part 
document, ” by which it w'as provided that K should 
reconvey the said village to S, after a period of thirty 
years from that date, in the Ani cultivation season of 
the thirtieth year, in case ^ wished to have the vaillge 
again, and upon his paying to K , the sum of Rs. 10,000. 

Held, that the “ counterpart document ’’ was executed by 
in favour of .9, and his son K, though the latter’s name 
was not mentioned in the “ counterpart document,’’ 


HINDU -LKVl^Contd.) 

J oint family— Father— Sale by— (CV^/^Z.) 

agreement for reconveyance in, case of— 
Son’s right to benefit 0¥^{Contd) 

S and K were members of a joint Hindu family, and 
the deed of sale was executed by on behalf of his minor 
son as well as on his own behalf, and the “ counterpart 
document ’’ was obviously intended to give the right to call 
for a reconveyance of the property to the persons who were 
parties to the deed of sale. {Sir Lancelot Sanderson) 

Sakalaguna Naiuu V . Munuswami Nayakar. 

(1928) 55 I. A. 243 = 51 M. 633 = 320. W. N. 860 = 
28 L. W. 51 = 109 I. C. 766 = 48 C. L. J. 125 = 
30 Bom. L. R. 1379 = 26 A. L. J. 1211= 
A. I. R. 1928 P. C. 174 = 56 M. L. J. 198. 

antecedent debt justifying. 

— —Ste Hindu Law— Joint family— Father^ 
Debt ok— Antecedent debt. 

contract for. 


*sVr Hindu Law — Joint iamily— Father- 

Contract FOR rale, etc. 

Debt contracted before birth of son— Decree for, and 

attachment in execution also More birth— Sale after birth 
to pay off debt and to get rid of e.xecution — Validity against 

son. AVi- Hindu law— Joint family— Father- 
Ancestral property — Son’s right by birth in — 
Debt contracted, etc. (1874) 1 1 A. 321 (330). 

Invalid sale. 

Setting aside of— Son's right on —BeroT'ery of entire 

property sold—Recca^ery of undivided share therein— 
Mithila law — Mithakshara la7v. 

Quaere whether in a suit by a Hindu son, governed by 
the Mithila law, to set aside a deed of sale executed by his 
father, and to recover possession of the whole property 
alienated, the son had. on the setting aside of the deed, any 
particular share in the property alienated of which he was 
entitled to recover possession (333). 

The Mithila law is very similar to the Mithakshara 
on this point. Under the Mithakshara law, no individual 
member of an undivided family, whilst it remains undivi- 
ded, can predicate of the joint and undivided property that 
he, that particular member, has a certain definite share. It 
IS probable that, on account of this rule of law, the suit was 
brought by the son not for the purpose of recovering his 
share, because he had no distinct or definite share to 
recover, but to recover the whole property upon the ground 
that the sale by the father was void, and that the whole 
property which the father had conveyed ought to be brought 
back again to be joint property for the benefit of the whole 
family. It is questionable whether a son can, under the 
Mithakshara law, recover an undivided share of ancestral 
property sold by his father (329-30). H. B. In this case 
the father was alive, and was made a defendant in the 
suit (328). {Sir Barnes Peacock) GirdhaREE LALL J'. 
Kantoo LALL. (1874) 1 1. A. 321 --- 14 B. L. E. 187 = 

22 W, R. 66 = 3 Sar. 380. 

Validity of, to extent of father’s share— Bengal and 

North-West Provinces — Mithakshara law in. See HINDU 

LAW— JOINT family— Father — Mortgage by— 
Invalid mortgage— Validity of. to extent of, 

ETC. 

Necessity justifying. 

Mortgage by father binding on son— Sale to dis- 

charge. 

A sale of family property by a father or other manager 
otherwise unobjectionable, which resulted in the removal 
from what remained of it of the burden protanto of encum 
brances binding on a son or other member of the family 
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HINDU LAW— 

Joint family— rather — Sale by— (cw</.) 

NECKSSITY justifying— 

cannot be successfully attacked by that son or other 
member, {^Lord Blanesbitrgh.) L.AL HahaDUK v. AM- 
BIKA Prasad. (1926) 52 1. A. 443 (450) = 

47 A. 795 = (1926) M. W. Jfr^52-2 0. W. N. 913 = 
28 0. 0. 371 = 23 L. W.320=12.O. L. J. 649 = 
30 C. W. N. 701 = A. I. R. (1925) P. C. 264 - 

91 I. C. 471. 

Purchase-money — Necessity for portion of — Absence 

of proof of — Effect of on validity of sale — Sale itself found 
to be for necessity — Son’s suit to set aside sale, and to 
recover property solcl^ — Decree proper in. See HINDU Law 
—JOINT FAMILY— Father— Sale by- Son’s suit to 
SET ASIDE, AND TO RECOVER PROPERTY SOLD. 

Purchase m(»iey — Necessity for raising whole of — 

Absence of — Effect ofy on validity of sale. 

In the case of a sale of ancestral property by a Hindu 
father, even if there was no necessity to raise the whole 
purchase-money the sale would not be ‘wholly void (332). 
(6Vr Barnes Peacock,) GiKDHAREE Lall v. KaNTOO 
LaLL. (1874) 1 I. A. 321= 14 B. L. R. 187 = 

22 W. R. 66- 3Sar. 380. 

Purchase-money — Portion ofy nuacconnted for — 

AWessity for — Presumption as tOy when sale itself foujul 
to be justified. 

In any case where the sale by a father lias been held to 
be justified but there is no evidence as to the applica- 
tion of a portion of the consideration, a pre.^uinption arises 
that it has been expended for proper purposes and for the 
Ijenefit of the family. This is in line j-witli the series of 
decisions in which it was held that whereihe purcliaier acts 
in good faith and after due inquiry, and is able to show that 
the sale itself was justified by legal necessity, he is under no 
obligation to inquire into the application of any surplus and 
is, therefore, not bound to make repayment of such surplus 
to the members of the family challenging the sale. {Lord 
Salvcsen.) KRISHN DaS v, NaTHU RaM. 

(1926) 64 I A. 79 = 49 A. 149 = 8 Pat. Ji. T. 210 = 
31 C. W. N. 462 = 29Bojn. L. R. 826 = 46 0. L. J. 386 = 
25 A, L. J. 80 = (1927) M. W. N. 89 = 4 0. W. N. 184 = 

38 M. L. T. (P. C.) 48 = 1001. C. 130=26 L. W. 856 = 

A. I. R. 1927 P. C. 37 = 62M. L. J. 720. 

Real transfer not intended or effeci ed by. 

Purchaser's right to father's share at least in 

case of. 

In a suit by a Hindu son to recover joint family property 
purporting to be conveyed under a sale-deed executed by 
his father, the courts below found (1) that no consideration 
passed for the sale and (2) that no real transfer was intended 
or effected between the vendor and the vendee, and passed 
a d^ree declaring that the plaintiff was entitled to recover 
the entire property on behalf of the family. On appeal to 
the Privy Council the alienee contended that he was entitled 
at least to the father’s share in the property comprised in 
the sale deed. That contention was not, however, raised in 
the court below. Their Lordships refused to entertain it, 
especially in view of the finding of the Courts below that no 
real transfer was intended or effected between the vendor 
and the vendee. {Sir Lancelot Sanderson.) KRISHNA 

Reddi V, Raghava Reddi 

(1927) A. I. R. 1927 P. C. 267 (260^ = I.L.T. 40 M. 1 = 
107 1. C. 449= 32 0. W. N. 3= 63 M. L. J. 700. 

Right and interest of his and nothing more— 

Sale of. 

Scat's interest if passes under. 

When a man conveys his right a/id interest, and nothing 
more, he does not prima facie intend to convey away also 
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HINDU LAW— 

Joint family— rather— Sale \ys~~{Contd.) 

Right and interest of his and nothing more 

—Sale OY~{Contdj) 

rights and interests presently vested in others, even though 
the law may give him the power to do so. Nor would a 
purchaser who is bargaining for the entire family estate be 
satisfied with a document purporting to convey only the 
right and interest of the father (83). {Lord Ilobhonse.) 
SlMBHUNATH PaNDAY^'. GOLAB SINGH. 

(1887) 14 I. A. 77-14 C. 572(679) = 6 Sar. 6. 

SON’S right by BIk'i H IF PREVAILS AGAINST. 

Debt contracted before birth of son — Decree thereon, 

and attachment of property in execution also before birth 
— Sale of ancestral property by father, after birth of son, 
to payoff that debt and to get rid of that execution — Vali- 
dity against son of. See HINDU LAW — JOINT FAMILY — 

F.atheu— Ancestral property— Son’s right by 
BIRTH IN— Debt contracted, etc, 

(1874) 1 1. A. 321 (330). 

Son’s suit to recover property sold— Portion of 

PURCH.\SE-MONEV ALONE FOUND TO HAVE BEEN 
APPLIED FOR NECESSARY PURPOSES— DECREE 

PROPER IN CASE OF. 

Setting aside of sale — Terms of. 

Where, in a suit by a Hindu son to recover joint family 
property alienated by his father, it was found that part of 
the purchase-money was applied to pay antecedent debts, 

held. 

(l)that the plaintiff' could get the alienation set aside 
only upon the terms of repaying the sums applied to pay an- 
tecedent debts ; 

I (2) that, as the defendants (alienees) had been in posses- 
I sion of the property sold, plaintiff had to pay the principal 
, only of those sums ; 

I and (3) that the defendants (alienees) were not account- 
j able for mesne profits. 

Inasmuch as their Lordships, agreeing with the Court 
below, hold that the alienation is to be set aside only on 
payment of certain sums, the defendants must be deemed to 
be lawfully in possession until it is set aside, and are there- 
fore not accountable for mesne profits. {Lord Phillimore). 

Banwari L.\Lv. Mahesh. 

(1918) 46 I. A. 284(288) = 41 A. 63(67-8) = 
21 O. C 228 = 23 C. W. N. 577 = (1919)M. W. N. 490 = 

49 I. C. 640. 

Son’s suit to set aside— Examination of father 

IN- Party responsible for. 

• — Where in a suit by a Hindu son to set aside a sale of 

family property by his father, the latter is made a defend- 
ant, and his acts and character are impugned, he (the 
father) is a witness rather to be called for the defendants 
than for the plaintiff (287). {Lord Phillimore), BaN- 
wari Lal V. Mahesh. (1918) 46 1. A. 284 = 

41 A. 63 (67) = 21 0. 0. 228 = 23 0. W. N. 577 = 

(1919) M. W. N. 490 = 49 I. C. 540. 

Purchase- money — Portion of — Application of — 

Que.'^tion as to — Sale itself justified. See HINDU Law 

Joint family— Father— Sale by— Son’s suit to set 

ASIDE, AND TO RECOVER PROPERTY SOLD. 

(1926)341. A. 79 = 49 A. 149. 

—Suit, collusive suit — Sale found to be justified — Por- 
tion of purchase-money — Application of — Father in a posi- 
tion to explain — Examination of. See HINDU LAW 

JOINT FAMILY— Father— Sale by— Son's suit to sei' 

ASIDE, AND TO RECOVER PROPERTY SOLD. 

(1926) 63 I. A. 204 (213) = 48 A. 518. 
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HINDU -LA.VJ—iCofitd.) 

Joint family— Father— Sale by— (OwA/.) 

Son’s suit to set aside — Illegality or immorality 

OF DEBT FOR WHICH SALE WAS MADE— PROOF OF. 
Ofius on son as to. 

It is necessary for the son, in order to set aside the sale of 
ancestral property for the purpose of paying the father’s 
debts, to show that the debt was illegal or contracted for an 
immoral purpose (332). {Sir Barnes Peacock), GlR- 
DHAREE LALL v. KaNTOO LALL. ( 1874) 1 I. A. 321 = 

14 B. L. R. 187 = 22 W. R. 56 = 3 Sar. 380. 

SON’S SUIT TO SET ASIDE, AND TO RECOVER PROPERTY 

SOLD— Sale found to be for Necessity— Por- 
tion OF purchase-money unaccounted 
for— Decree proper in case of. 

It is not because that, in the case of a sale of ances- 
tral property by a Hindu father, a small portion of the pur- 
chase-money is not accounted for, that the son has a right to 
turn out the bona fide purchaser who gave value for the 
estate, and to recover possession of it with mesne profits 
(332). {Sir Barnes Peacock.) (JiRDHAREE LaLL 
KaNTOO Lall. (1874) 1 1. A. 321 14 B. L. R. 187 

22 W. R. 56 3 Sar. 380. 

Son's right to relief at least as regards iinacconntcd 

portion of purchase-money — Suit collusive one — Father 
alive atid capable of accounting for same hut his evidence 
deliberately withheld. j 

To a suit by a Hindu son to set aside a sale of family 
property by his father for the sum of Ks. 18,000, the father 
was a party-defendant. Rs. 16,000 out of the Ks. 18,000. 
was satisfactorily shown to have been applied by the father 
for the discharge of antecedent debts binding on the son. 
The balance of Rs. 2,000 which was admittedly received 
by the father, was left unaccounted for. Though the father ; 
could have given evidence how that balance was applied his i 
evidence was deliberately withheld. There was no evidence 1 
that it was used for immoral or unauthorised purpo.'ies. 

Hehf on the facts, that the suit was a collusive* suit, and 
that the plaintiff was not entitled to any relief even in res- 
pect of the unaccounted for balance of Ks. 2,000 (213). 
(J/r. Ameer Ali.) MASIT-UllaH v. DaMODAR PraSAD. 
(1926)531. A. 204 = 48 A. 518- (1926- M. W. N. 816 = 

3 0. W. N. 721 = 25 A. L. J. 1 = 28 Bom. L. R. 1402- 
44 C. L. J. 321 = 24 L. W. 551 7 P. L. T. 815 
31 C. W. N. 293 = A. I. R. 1926 P. C. 105 = 

98 I. C. 1031 - 51 M. L. J. 792. 

The plaintiffs sued for a declaration that a sale of 

ancestral joint family property made by their fatlier, the 
manager of tha family, 16 years before suit was invalid, and 
for recovery of possession of the property thus alienated. 
The sale was made after due inquiry as to the legal necessity 
by the vendee. Such necessity was proved by him to the 
extent of Rs, 3,000 out of a total price of Rs. 3,500. The 
sale was for an adequate consideration. The vendee was { 
not in a position to explain how the surplus of Rs. 500 wa.s , 
applied. The plaintiff’s father was made a party to the 
action but did not defend. He was alive at the date 
of the trial, but died afterwards. The High Court 
gave the plaintiffs a conditional decree by which 1 
they W’ere declared entitled on payment of Rs. 3.000 to have i 
the sale set aside, and the property returned by the vendee, j 

Heldy reversing the High Court, that the proper course, 
in the circumstances of the case, was to dismiss the suit in 
its entirety. 

The fact that in such a case the vendee is not able to 
establish how the surplus of Rs. 500 was applied is not a 
sufficient ground in law either for setting aside the sale or, on 
sustaining the sale, for directing the repayment by the ven- 
dee of such surplus. The true question which falls to be 


HINDU LAW— 

Joint family— Fatlier— Sale by— (Ct^w/a'.) 

Son’s SUIT TO SET ASIDE, AND TO RECOVER PRO- 
PERTY SOLD— Sale found to be for neces- 
sity— PORTION OF purchase-money UN- 
ACCOUNTED FOR— Decree proper in case of 

— {Contd.) 

answered in such cases is whether the sale itself was one 
which was justified by legal necessity. In any case where the 
sale has been held to be justified but there is no evidence as 
to the appli:ation of a portion of the consideration, a 
presumption arises that it has been expended for proper 
purposes, and for the benefit of the family. This is in line 
I with the series of decisions in which it w’as held that where 
the purchaser acts in good faith and after due inquiry, and 
is able to show that the sale itself was justified by legal 
necessity, he is under no obligation to enquire into the appli- 
cation of any surplus and is, therefore, not bound to make 
re-payment of such surplus to the members of the family 
I challenging the sale. {Lord Salvesan). KklSHN DaS v. 

I NathuRam. . (1926)541. A. 79 = 49 A. 149 = 

; 8 Pat. L. T. 210 = 31 C.W.N. 462= 

29 Bom. L. R. 825 = 45 C. L. J. 386 = 25 A. L. J. 80 = 

I (1927) M. W. N. 89 - 4 O. W. N. 184 = 

38 M. L. T. (P. C.)48 100. 1. C. 130=26 L. W. 856 = 

A I. R (1927) P. C. 37=52 M. L. J. 720. 

A sale of joint family property will not be set aside 

merely becau.se a part of the proceeds is not proved to have 
been applied to purposes of necessity. The real question 
that has to be considered is this : Whether the sale itself 
was justified by necessity. If the purchaser has acted honest- 
ly, if the existence of a family necessity for sale is made 
out, and the price is not unreasonably low, he (the purcha- 
ser) is not bound to account for the application of the price. 

W here, in a case in which the sale was for Rs. 4,000, 
family nece.ssity was made out to the extent of Rs. 3,500, 
and the lialance of Ks. 500 was not fully accounted for, held 
that the sum of R.s. 3,500 out of Rs. 4,000 was surely a 
1 jii.stification of sale for a family neces.sity proved up to that 
amount. 

A practice appears to have crept up in the Allahabad 
High Court of investigating and settling these cases upon the 
principle of accounting. If, upon a strict accounting, it is 
i found that, although it is completely established that by far 
: the most substantial part of the consideration was for family 
1 necessity, yet if a Certain balance of the price remains un- 
I accounted for, or is insufficiently proved, then by that re- 
sult the parties’ interests are to be judged, and the sale is set 
aside, conditionally upon the re-payment by the vendor or 
, his representatives of the substantial part referred to. It is 
manifest that this practice imperils transactions of sale 
which, in their real essence and substance, are sales made 
for family necessity. (Lord Shaw.) GaURI ShaNKER v. 
JIWAN Singh. (1927) 26 A. L. J, 967= 

4 O. W. N. 1192= A. I. R. 1927 P. C. 246 = 

47 C.L J. 7 = 30 Bom. L. E. 64 = 32 C. W. N. 267 = 
(1928) M. W, N 1 = I.L.T. 40 A. 1 = 27 L.W 203 = 

107 I. C. 4 = 9 Pat L. T. 277 = 53 M. L. J. 786. 
Plaintiffs, the minor sons of one A^, deceased, insti- 
tuted a suit on 2nd March, 1922, to recover pos.session of 
certain property, and for a declaration that a certain sale- 
deed dated 21.st July, 1908, purporting to have been executed 
by A^ in favour of an ancestor of the defendants was invalid. 

The facts found were: that the sale of 2 1st July. 1908 
was effected after due enquiry made l)y or on behalf of the 
vendee as to the legal necessity, that the sale was for ade- 
quate consideration, that legal necessity was proved by the 
defendants to the extent of Ks. 7,744 at least out of a total 
price of Rs.10,767, and that they were not able to prove how 
the surplus was applied. 
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HINDU LAW-(Ct>«/^.) 

Joint family— Father— Sale by— 

Son’s suit to set aside, and to recover pro- 
perty SOLD— Sale found to be for neces- 
sity-portion OF purchase-money unac- 
counted for— Decree PROPER IN CASE OF— 
iCofiid,) 

The Subordinate Judge made a decree dismissing the 
plaintiffs* claim but directing the defendants to pay to the 
plaintiffs the sum representing the unaccounted surplus. 

On appeal, the High Court set aside the decree of the 
Sub-Judge and decreed possession of the suit property to the 
plaintiffs subject to the payment by them within a period 
fixed of the sum of Rs. 7,744, The decree further provided 
that in case of non-payment by them within the time men- 
tioned the suit should stand dismissed. 

Held^ that neither of the decrees below could stand, and 
that the proper decree to be passed in the case was one dis- 
missing the suit. 

The material question in the case is whether the sale itself 
was one which was justified by legal necessity. Even u.ssum- 
ing that the defendants after a long interval of time were 
not able to prove conclusively how’ the .surplus was applied, 
that fact alone is not a sufiicient ground for setting a.side the 
sale. {Sir Lancelot Sanderson.) KaM SUNDER Lal z'. 
EaCHHMI NaRAIN. (1929) 27 A. L. J. 561- 

33 C. W. N. 699 = A. I. R. 1929 P. C. 143 = 

57 M. L- J. 7. 

Undivided share of property sold— Son’s 

RIGHT to recover, ON SEITING ASIDE SALE. 
Milhila Law — Mithakshara Law. See HINDU LAW 

—JOINT FAMILY— Father— Sale by— Invalid sale— 
SeitiNG aside of. (1874) 1 I. A. 321 (329-30). 

Joint family — Father— Self acquisitions of. 

Acquisitions with profits of ancestral property if. See 

Hindu Law - ancestral property — Acquisitions 
WITH profits of. (1870) 13 M. I. A. 542 (546). 

Alienation of — Power of. See HINDU Law — JOINT 

FAMILY — Father — alien-ation by — Self-acqui- 


sition. 

— Ancestral property mortgaged by ancestors — Fore- 

closure of mortgage against them — Acquisition of property 
subsequently by father for money or for services — Nature of 
property in his hands. See HINDU Law—ANCESTKaL 

property — Self-acquisition — Test— ancestral 
property mortgaged, etc, 

(1898) 26 I. A. 54 (76-6) = 20 A. 267 (292-3). 

— Collateral — Property inherited from. See HINDU 

Law— Joint family- Joint family propekty—Self- 
ACQUisiTiON— I nherited property— Collateral. 

(1917) 46 C. 733 (739). 

— * — Evidettce. 

accepting the finding of the High Court, that the 
proj^rty bequeathed by a Hindu was his self-acquisition and 
not joint family property which devolved on his undivided 
son by survivorship (139-40.) {Lord Macnaghten.) SRINI- 
VASA Moorthy V. Venkatavarada Iyengar. 

(1911) 38 I. A. 129 = 34 M. 267 (268) = 
16 0. W. N. 741 = 13 Bom. L. R. 620 = 
(1911)2 M. W. N. 376 = 14 C. L. J. 64 = 
10 M. L. T. 263 = 8 A. L. J. 774 
. 111. C. 447 = 21 M. L. J. 669, 

The suit was to set aside two deeds of gift made by 
one^, the father of one of the appellants, and grandfather 
of the others, on the ground that the properties to w’hich the 
gim relat^ were part of the joint family estate of the decea- 
sed and the appellants. The question therefore was w hether 

the properties dealt with by the deeds were joint family pro- 
perties. 


HINDU LAW-fC*^,//.A) 

Joint family— Father — Saif acquisitions of— 

{Contd,) 

There w'as abundant evidence in the case afforded by tran- 
sactions of exchange entered into by the decea.sed and by the 
accounts maintained by him showing that the properties in 
question were joint family propertie.s. There were, however, 
recitals in the two deeds of gilt in que.stion to the effect that 
the properties comprised therein were acquired by Z>, by his 
own labour and exertions and from his own fund, and were 
his self-acquisitions. 

Held, that sufiicient countervailing weight could not l>e 
attached to those recitals to displace the strong evidence 
from the exchanges and the accounts (745). 

The recitals in the deeds were probably intended to make 
evidence (745). {Sir Walter Phillimore.) KaDHAKANT 
Lal V. Nazma Begum. (1917; 45 C. 733 = 

22 C. W. N. 649=27 0. L. J. 632 = 16 A. L. J. 537 = 

5F. L. W. 72 = 23 M. L. T. 392 = 
(1918) M. W. N. 386 = 20 Bom. L. R. 724 = 

45 I. C. 806 = 35M. L. J. 99. 

■ - Gift of — Validity of —Law in Bengal and in Madras. 

See Hindu Law — Gif'i — -Ancestral property. 

(1872) Sup. I. A. 47 (66-7). 

Gift to son's sons of — Frandnlent nature of — Etn- 

dence of-^Son's possession of property gifted if — Son 
appointed guardian of minor grandsons. 

Where, in a case in which a Pliadu gave his self-acquired 
property to his grandsons (son’s sons) and to his then 
second wife, and at the same time he made his son the 
guardian of those grandsons during their minority, it was 
contended that the deed was fraudulent. The Trial Judge 
held that the tranaction was a colorable one, on the 
strength ot the only evidence at all pointing in that direc- 
tion, rv;., that after the deatli of the father, the son re- 
mained in po.sse.ssion of the properly. 

Held, dissenting frum that finding, that, inasmuch as the 
grandsons were minors ;uul the son was appointed their 
guardian, that possession was not inconsistent with the 

deed. Rajah Bishen Perkash Narain Singh Bawa 
MisSER. (1873)2Suth. 878- 20 W. B. 137 = 

12 B. L. R. 430 = 3 Sar. 272. 

Immovables forming— Alienation of— Power of— 

Conflicting principles as to— Modern tendency. See HINDU 

l,AW — Joint family — Father — Alienation by 

Self- ACQUIRED immovables. 

(1898)251. A. 64 (71) = 20 A. 267 (288). 

Immovable property forming— Will bequeathing, by 

person having sons or other male descendants — Validity 

Mithakshara law — Benares law. .Ytr HINDU LAW JOINT 

family— P'.ather -Will by— Immovable property 

ETC. (1867) 12 M. I. A. 1 (38-40)! 

Maternal grandfather— Property inherited from See 

Hindu law— ancestral Property— Maternal 

GRANDFA'l HER. 

Moveables forming— Will bequeathing— Validity 

Mithakshara law. 

It has been settled that even in those parts of India 
which are governed by the stricter law of the Mithakshara. 
a Hindu having male descendants may so dispose of self- 
acquired property, if moveable, subject perhaps to the res- 
triction that he cannot wholly disinherit any one of such 
descendants (38). {Sir James W. Colvtle.) BaBOO Beer 

Pertab Sahee V. Maharajah Rajendar pertab 
Sahee. (1867) 12 M. I. A. 1 = 9 W. R. (P. c.) 16 = 

2 Suth. 114 = 2 Sar. 348. 

Partition with brothers — Property got at — Property 

.subsequently acquired by. Hindu Law— J oiNT- 

FAMiLY— Father — Ancestral property Parti 

TION WITH brothers. (1907) 34 I. A. 65 = 

29 A. 244. 
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HINDU LAW— 

Joint family— Father — Self-acquisitions of— 

i^Conid.) 

Thrmoin^ into common Stock of^Evidcpice of. 

The question was whether the properties acquired by a 
Hindu father after his partition with his brothers were, as 
against his sons, self-acquisitions or joint family property. 

It appeared that the father had considerable nucleus of 
ancestral property in his hands after the partition and that 
he kept one account of his income from the ancestral pro- 
perty and of his own earnings. Properties of considerable 
value were from time to time purchased by him, and he did 
not in any way discriminate between the sources of his 
income, but Ijlended them all in one general account. His 
sons, when they became of age to earn their own living, 
gave the pay which they received to their father, with whom 
they lived and by whom they were supported, 

Heldy that that was strong evidence that there was but 
one common stock of the whole family, into which each 
voluntarily threw what he might otherwise have claimed 
as self-acquired ; and that the property purchased by, or 
with the assistance of, the joint funds was joint propierty of 
the family, and not of any particular member of it (70-1). 
{Sir Afidrew Scobie.) Lat. PaHADUR KanhaIA LAL. 
(1907) 341. A. 65 = 29 A. 244 (255-6) = 2M. L. T. 147- 
6C. L. J. 340 = 11 C. W. N. 417-9 Bom. L. R. 597 = 
4 A. L. J. 227 = 9 Sar. 200 = 17 M. L. J. 228. 

Thrcnoing into common stock of — Evidence of — In- 
heritance from collateral — Property got by — Threrwing 
into common stock of. 

The suits out of which the appeals arose concerned the 
validity and effect of two deeds of gift made by one 
deceased, the father of the first plaintiff and appellant, and 
grandfather of the other plaintiffs and appellants, in favour 
of two concubines and the daughter of one of them. 

The son asserted that he and his father were joint mem- 
bers of a Hindu family, and that the propierties to which 
the gifts related were part of the joint family estate. That 
was the question to be determined in the suit. 

It was assumed that the properties covered by the deeds 
in question were got by Z>, by inheritance from a collateral 
and were therefore his self-acquired properties. The ques- 
tion for decision was whether D converted those self-acquir- 
ed properties of his into ancestral family estate by throwing 
them into the common stock. 

At the time of the death of the collateral above referred 
to in 1878 and the accession of D and his brothers to that 
collateral’s property, D was acting as guardian of his divi- 
ded younger brother K, Accordingly one book was kept for 
their joint-share of the collateral’s estate ; and that system 
of book-keeping, which started on 2nd October, 1878, 
was continued till 11th February, 1880, when K came of age. 
Thereafter, no separate book was kept by or for D in respect 
of the property which had come to him from the collateral ; 
but there was one account for all Z>’j receipts from all sources, 
whether it was income from joint family property, or from 
that which he had acquired from the collateral, or any other 
source of revenue, and similarly for all his expenditure of 
whatever kind. 

The first plaintiff and appellant had been born oh 
31st May, 1877, and from that time forward there had been 
a joint family estate for him and his father. Nevertheless, 
the accounts from 1880 onwards were such as to show a 
blending of the properties. 

It further appeared that when in the year 1881, and 
his younger brother, K took the further step of effecting 
what was called “ a deorh partition,” that is, not merely a 
separation of interest, but an actual partition of the several 
properties constituting their estates, mutual exchanges were 
made whereby D gave up his share in some ancestral family 


HINDU LAW— 


Joint fa 

{Contd.) 


M 


lly— Father 


— Self acquisitions of— 


property for IPs share in property wdiich came to him from 
the same collateral, and vice versa. 

Held^ reversing the High Court, that, assuming that D 
acquired his share of the property of the collateral as self- 
acquired property, he so dealt with it afterwards as to make 
it joint property with his ancestral family estate, cf which 
family, the first plaintiff, and, as they were bom, the other 
plaintiffs were members (745). {Sir Walter Pkil/imore.) 
Radhakant Lalv, Nazma Regum. (1917) 46 0. 733 = 
22 C. W. N. 649 = 27 C. L. J. 632 = 16 A. L. J. 687 = 
6 P. L. W. 72 = 23 M. L. T. 392=46 I. C, 806 = 
(1918) M. W. N. 386=20 Bom. L. R. 724= 

36 M. L. J. 99. 


Will bequeathing^ by person without male descendants 

— Validity of — Mithakshara law. 

It has been settled that even in those parts of India 
which are governed by the stricter law of the Mithakshara, a 
Hindoo without male descendants may dispose, by will, of 
his separate and self-acquired property, whether moveable 
or immoveable (38). {Sir fames W. Colvilef) BaBOO BEER 

Pertab Sahee Maharajah Rajender Pertab 
Sahee. (1867) 12 M. I. A. 1 = 9 W. B. (P. C.) 16 = 

2Sutli 114 = 2 Sar. 348. 


Will bequeathing^ to one of sons^ Validity — IV.-W. 

Provinces, 

In this District (Cawnpur) a strong feeling prevails 
amongst the Brahmins upon the subject of testamentary 
disposition, which, though at length established by law’ as 
to self-acquired property, is opposed to the ancient usages 
and feelings of the country (121). 

N.B . — In this case the bequest was by a Hindu father of 
his self-acquired immoveable property in favour of his eldest 
son only. {Lord Kingsdcnvnf) NaNA NURAIN RaO 

Huree Punth Bhao. (1862) 9 M. I. A. 96= 

1 Sar. 843= Marsh. 436. 

Will bequeathing., to sons — ^Vature of estate in their 

hands, ancestral or self-acquired. 

Quaere, viheiher, when a Hindu devises to his sons proper- 
ty which, in the absence of such devise, they would take as 
his heirs, the sons should be considered to take as devisees or 
as heirs (116). {Sir Robert P. Collier f) PaULIEM VaLLOO 

V. Paui.iem Sooryah. (1877) 4 I. A. 109= 

1 M. 252 (269) = 3 Sar. 698 = 3 Suth. 387. 

Quaere as to the effect in a Mithakshara family of a 

bequest made by a father of property which, in the father’s 
hands, was self-acquired, to his son, whether the property 
so bequeathed would, in the son’s hands, be ancestral or 
self-acquired property. 

Conflict of decisions on the point noted. {Lord Philli- 
morel) LaL RAM SiNGH v. DY. COMMISSIONER OF PAR- 
TABGARH. (1923) 60 I. A. 266 (274-6)= 

46 A. 596 (604) = 21 A. L. J. 777 = 26 O. C. 267= 

9 O. & A. L. E. 746 = 33 M. L. T. 356= 
(1923) M. W. N. 691 = A. I. E. 1923 P.C. 160 = 
10 O. L. J. 613=29 0. W.N. 86=76 I. C. 922. 

Will bequeathing immovable property forming, by 

person having sons or other male descendants — Validit> — 
Mithakshara law — Benares law. See HINDU Law — JOINT 

FAMILY— Father— Will by— Immovable property 
ETC. (1867) 12 M. I. A. 1 (38-40). 

Will bequeathing movables forming— Vafidity— 

Mithakshara law. See HINDU Law— JOINT FAMILY— 

F ATH ER— Self- acquisitions of— movables form- 
ing. (1867) 12 M. I. A. 1 (38). 

Will making unequal partition of, among male 

descendants — V alidity — Benares Law, 
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HINDU 

Joint family — Father — Self acquisitions of— 

(CifUfi/.) 

Qua^r^y whether according to the law of the Benares school, 
a Hindoo can by will make an unequal distribution of his 
self-acquired immoveable property amongst his male descen- 
dants without their consent (39). (S/r James W . Colvile.') 

Baboo Beer Pertab Sahee v, maharajah Rajender 
Pertab Sahee. (1867) 12 M. I. A, 1 = 

9 W. R. (P. 0.) 15 =2 Suth. 114 = 2 Sar. 348. 

Joint family— Father— Son. 

Adoption in his line— agreement by father 

STIPULATING AGAINST. 

Binding nature of, on son then in existence. See 

Hindu i.aw— joint family— Father— adoption 
IN HIS LINE. (1886) 13 I. A. 97 (99) = 9 M. 499 (605). 

Ancestral property. 

AVfT Under Hindu Law— Joint family— Fa- 
ther — Ancestral property. 

Joint family property — Release by father 

of INTERESl* IN, UNDER ERRONEOUS IMPRESSION 
THAT PROPERTY WAS SELF-ACQUISITION OF 

HIS OWN FATHER. 

Binding nature of, on himself and his sons. See 

Hindu law— Joint family— Father— Ancestral 
PROPERTY — Partition with brother — Release of, 
ETC. (1927)541. A. 413. 

Property in name of f.vi her— Claim to, 
on ground of its being ben ami for son. 

Possession with son— Sale-deed in favour of father— 

Consideration money paid by him. See HINDU Law — 
JOINT FAMILY— Father— Property in name of— 
BENAMI for son. (1885)‘12I.A. 150 (157-8) = 8 A. 6(13). 

Property purchased in name ok— Joint 
Family property— Self-acquisition of son. 

No evidence of possession of separate funds by son or 

of purchase being with money belonging to httn. 

The plaintiff was the daughter of one Rup Charan, dece- 
ased, and she claimed that certain properties were the self- 
acquired properties of her father which devolved upon her 
after the death of her mother. The parties were governed 
by the Dayabhaga law, and the deceased and the defendants 
constituted a joint Hindu family. The properties in ques- 
tion were purchased in the name of Rup Charan during the 
lifetime of his father. Both the courts below found that 
there was no evidence that Rup Charan had any separate 
funds or that the properties in dispute were purchased with 
money belonging to him. 

Heldy that in the absence of such evidence the presump- 
tion was clear and decisive that they were acquired by the 
father in the name of the son, and that they were not the 
self-acquired properties of Rup Charan. (/l/r. Ameer Alt.) 

Parbati Dasi V. Baikuntha Nath De, 

(1913) 15 M. L. T. 66 = (1914) M. W. N. 42 = 
12 A. L. J. 79 = 19 C. L. J. 129 = 18 C. W. N. 428 = 
22 I. C. 61 = 16 Bom. L. R. 101 = 26 M. L. J. 248 ( 250). 

Presumption . 

The presumption of Hindu Law is that an acquisition 
made in the name of an individual son of a joint family 
was made by the head of the family, and as part of the 
family estate (422). i^Sir James W. Colvile.) MUSSUMAT 
ANUHIDEE KOONWAR V. Khedoo LAL. 

(1872) 14M. I. A. 412 = 18 W. R. 69 = 

2 Suth. 591= 3 Sar. 60. 

Son living separately from father but not completely 

separated frotn him. 

A Hindoo had only self-acquired e.state. Previous to his 
death his three sons separated in food and left their father’s 


HINDU ’LhVi^iContd.) 

Joint family— Father— Son— (Ciw/i/.) 

Property purchased in name of— Joint Family 
PROPERTY— Self-acquisition of so^—{ContdJ 

house, living separately. The question was whether pro- 
perty purchased after the separation In the name of one of 
the sons, and business carried on in his name, and the pro- 
fits derived from that business, formed part of the joint 
family estate or constituted the separate property of that son. 

Held^ on the evidence, that, although there was a cesser 
of commensalily, the normal condition of a joint Hindoo 
family, did not, from the evidence, operate as a complete 
separation, and that the properties in question formed part 
of the joint property. {^Sir James W. Colvile.) MUSSUMAT 

Anundee Koonwar V. Khedoo Lal. 

(1872) 14 M. I A. 412= 18 W. R. 69 = 2 Suth. 591 = 

3 Sar. 60. 

Purchase in name of. 

Benami or not. 

The appellant and respondent were brothers, and joint 
heirs by the Hindu law of their deceased father, R. Many 
years before his death, and previously to the birth of the 
appellant, R purchased a talook in the name of the respon- 
dent. The question w'as whether the purchase in the name 
of the respondent w’as a mere benami purchase, or a purchase 
for the respondent’s separate use and benefit. There was 
no question but that all the purchase money was provided 
by R. It was certainly not the money of the respondent. 

The grounds on which the respondent relied in support 
of his case that the purchase was for his separate use and 
benefit were the age of the respondent at the time of the 
purchase (he being a mere infant at the time), the English 
form of conveyance, the accounts kept by the father in his 
lx)oks, the different mode in w’hich the purchase in question 
W'as treated in the books of the father from purchases in 
the names of other persons ; a document submitted to him 
as a case in another cause, containing a statement of his 
title, though that was claimed on each side ; certain letters 
relating to the property ; certain memorials addressed, one 
to the Deputy Collector of Hooghly, and another to the 
Deputy Governor of Bengal, relating to the tenure of the 
property, and parol evidence as to conversations ; to which 
might be added the evidence of the conduct of the respon- 
dent and appellant after their father’s death, the benefit of 
which was claimed on each side. 

Held^ on the evidence reversing the Supreme Court, that 
the purchase was a purchase, and that the respon- 

dent in whose name it was made w’as a trustee for the 
father, and that the property in question was part of the 
father’s estate at the time of his death (85-6). {Lord 
Justice Knight Bruce.) GOPEEKRIST GOSaiN v. GungA- 
PERSAUD GOSAIN. (1864) 6 M. I. A. 53 = 

2 Suth. 13 = 4 W. R. 46=1 Sar. 493. 

RIGHTS OF. AS AGAINS'l' FATHER. 

Dayabhaga Law — Mithakshara law^Distinction. 

Sons have not as against their father in his lifetime, 
under the law of the Dayabhaga, the rights which they have' 
under the law of the Mithakshara (25 1). {Sir James IV. 

Colvile ) deendyal Lal Jugdeep Narain Singh 

(1877)41. A. 248=3 0. 198 (205) = 1 C. L. E. 49 = 

3 Sar. 730 = 3 Suth. 468 

Dayabhaga Law. 

In Bengal there is joint family property, but where pro- 
perty is held by the father as its head his issue have no 
legal claim upon him or the property except for their main- 
tenance. He can dispose of it as he pleases, and they cannot 
require a partition. The sons have no ownership while the 
father is alive and free from defect. Upon his death the 
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HINDU LAW— 

J oint family —Father— Son— (Co«/r/.) 

Rights of. as against father— (' cw./.'i 

\ ^ 

property in the sons arises, and with it the right to a parti- 
tion (()4-5). (S/r Richard Conch,) RanI SakI'AJ KUARI 
V. Rani Dkoraj Kuari. (1887) 15 I A 51 = 

10 A. 272 (287 8) - 5 Sax. 139. 

SkLI' ACQUISi riDN op KATHKK HPOUKaTHKU 

to 

Nature of, in his hands, ancestral or self- 

acquired. Hindu law-joint family— Father 
Self-acquisition of — Will bequeathing to 

SON. 

Self ACQUISITION ok, ok ancrstral esi ate. 

'Fathers self-acquisition bequathed to son. See 

Hindu law-Joint k amiia— Fathkr—Self- \cquisi- 

TION OK— WTJ,L BhXHiKA'rHING, TO SONS. 
SELF-ACQUISITION OF, OK JOIN'!' KAMIIA' PROPERTY. 
“ Father Property purchased by, in son’s name. Sec 

Hindu law— joint kamily-Fathek-Son— pro- 
perty PURCHASED, etc. 

Joint family— Father— Stranger— Allotment of 

family property to. 




Sec Hindu i.wv— joint famii.y— Fnther— 

JOINT family proper'i y— Stranger. 

Joint family— Father— Will by. 
-^Ancestral property-Partition of— Will efiecting. 

Hindu Law— joint family— f.ather—ancfstrai 
property— Partition ok— Will, etc. 

Ancestral property — Wil bequeathiim. Sec HINDU 
Law— JOINT FAMILY — f.ather — Ancestral pro- 
perty-will, ETC. 

Jmm(n;eablc property, ancestral or sel f actjnircd— 

Bequest of , by person havimr sons or other male descendants 
—Validity—Mithakskara laio—Benares law—^Distinction. 

It is objected that a Hindoo in those Pj'ovinces (which 
are governed by the Mithakshara law) who has sons or other 
male descendants must be held to be incapable of makinu 
by will an unequal distribution amongst them of immove 
able property, whether self-acquired or ancestral; because by 

the law of the Mithakshara his -sons in both cases take, on 

their birth, an interest in the property, which their father 
without their consent cannot di.splace. For the respondent 

It IS contended that this question is com hided bv the deci- 
sion in the Dithoor case (9 M.LA. %). The appellant, 
however, insists, that this decision is opposed to the law of 
the school of Benares, and relies on the texts of the Mithak- 
shara, which show that a father cannot alienate his self- 
acquired estate, or make an unequal distribution of them by 
partition, without the consent of his sons ; and also upon 
plages in Strange’s “Hindu LAW,” and other authorities. 
It has been argued, on the other hand, that all the.se authori 
ties are to be reconciled with the deci.sion in the Bithoor case, 
by holding, that they relate to property acquired by the 
father, with the use or by the aid of ancestral estate ; and 
that they have no application to separate or any self-ac- 
quired property in the strict sense of the term. Their 
I^ordships are relieved from the necessity of determining 
whether this distinction is well founded, or whether, if it be 
not so, the present case must be governed by the^Bithoor 
case (38-40). {Sir James W. Colvile.) BaBOO BeEK Per- 

TAB Sahee V. Maharajah Rajender Pert.^b Sahee. 

(1867) 12 M.LA. 1 = 9 W.E, (F.C.) 15 = 

2Suth. 114=2Sar. 348. 

. ^elf-acquisition— Partition unequal of— Will effect- 
ing Validity. See HINDU LAW — JOINT FAMILY 

Father— Self-acquisition of— Will making un 
equal partition, etc. 


HINDU LAVJ^iContd,) 

Joint family— Father— Will W~~(Contd.) 

Self acquisition— Will disposing of. See HINDU 

Law— Joint family— F.ather— self-acquitions of 

—Will, etc. 

Joint family — Female member of. 

^Property recorded in revenue records in name of — 
Claim to, as joint family property— Male members entitled 
to property in existence — Female member entitled only to 
maintenance— Effect. SeeUimv LAW— JOINT FAMILY 

-Member of— Revenue records — Record of 
member as sole proprietor of joint family 
estate in — Effect of— Female member, etc. 

(1866) 10 M.LA. 611 (529-30). 

Rurchase in name of, as guardian of minor son {a 
co pdrcener)~Bei\Ami for her daughter— Plea by her of— 
Proof of^Onus 

The plaintiffs were members of a joint Hindu family 
governed by the Mithakshara and they sued to recover pro- 
prietary possession of a share in a certain mouza, alleging 
it to be part of their undivided property. The defendant, 
who was in possession, resisted the suit on the ground that 
the Droperty m question really belonged to his wife, to 
whose rights he succeeded when she died. The plaintiflfs 
produced a conveyance of the year 1863, under which the 
property in question was conveyed on sale to B, guardian of 
her son, A, then a minor, both being members of the plain- 
tiffs’ joint family. There was also evidence that the pur' 
cha.se consideration was provided out of joint funds. The 
rights of S descended to the plaintiffs, and it was not con- 
tended that B look any interest for herself. The defendant 
produced no conveyance in his own favour, but claimed that 
the purchase of 1863 was in truth a benami transaction for 
the separate benefit of his wife. 

field, that, though in the first instance the burden of 
pi oof was on the plaintiffs, the burden of proof passed to 
the defendant very early in the case {Lord Sumner.) 

Moti L.al 7a Kundan Lal. (1917) 22 M. L. T. 10 = 

6 L. W. 92= 15 A. L. J. 329 = 1 P. L. W. 490 = 
19 Bom. L. R. 471 21 C. W. N. 929 = 26 0. L. J. 681 = 

39 L C. 964 =(1917) M. W. N. 464 = 

32 M. L. J. 468 (469), 

Joint family— Firm of. 

See Hindu Law— Joint family— Business of. 

Joint family— Grandfather. 

Debt OF— Grandson’s liability for. 

- Basis and extent of — Original Hindu Law — Law as 
administered by British Indian Courts. See HINDU LaW— 

Debt— Liability for, of sons, etc. 

(1926) 63 I. A. 204 (211 2)= 48 A. 618. 

- — Son alive. 

The suit was brought by grandsons of a Mithakshara 
joint family to recover family property improperly sold 
by their grandfather deceased. To the suit the plaintiffs 
made their fathers parties. It was argued that, though the 
sale might be invalid and the plaintiffs entitled to recover 
possession, they were not entitled to do so without paying to 
the vendees the money received by their grandfather by 
reason of their “pious obligation” to pay his debts. 

Held, that no such doctrine could be invoked in the cir- 
cumstances of the case (236). 

In the present case the doctrine is invoked against grand- 
sons and in the lifetime of the sons. Nothing more need 
be said. The invocation of the doctrine entirely fails (236). 
{Lord Shmv). Chet KaM v. Ram SinGH. 

(1922) 49 1. A. 228 = 44 A. 368 (376-6)-- 
16 L. W. 89 = 31 M. L. T. 60 = (1922) M. W. N- 466= 

3 P. L. R. 1922 = 24 Bom. L. B. 1231 = 

27 C. W N. 160 = 21 A. L. J. 114 = 37C.L. J. 79 = 
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HINDU LAW-(tV«//^.) 

Joint family— Grandfather— ) 

DEBT OK— Grandson’s liability for— (ow.) 

3 Pat. L. T. 363 = 4 U. P. L R.(P. C.)64 = 
A. I. E 1922P. C. 247:= 67 I. C. 569-43 M. L. J. 98. 

Gift bv. 

Giandsons in existence and to Ije born — Gift of entire 

family property to, to prevent it from being wa.stt d by son — 
Validity of— Effect of. HINDU l.AW - joiN'r 

FAMILY— Manager— Gift by— Grandsons ly exis- 
tence AND to be born. 

Sale by— Necessity for. 

Issue as to^ in grandsons' suit to set aside salt — In- 
action of father and uncles admitted to be due to inability 
to prove illegal or immoral fiature of debt — V nine of. 

The respondents sued to set aside a sale of joint fan ily 
property effected by their grandfather and their grand uncle, 
the then managers of the family. The respondents con- 
tended that the sale was not for purposes binding upon them. 
The major portion of the consideration for the sale was 
proved to represent a debt for which family property could 
validly have been sold. The evidence as to a minor portion 
of the consideration was vague. The sale had l)etn made 
long before the date of the suit, and the principal parties to 
the transaction had died. The respondents’ father and uncle, 
who were throughout aware of the circumstances connected 
with the sale, and \sho supported the respondents, never 
themselves took any steps to impeach the sale. On the 
other hand, the resoondcnts’ father admitted in his evidence 
given in the suit that his inaction was at all events partly 
attributable to the fact that he could at no time prove that 
his father, a vendor, had spent tlie sale consideration after 
receiving it “in had company or for immoral purpo.ses.” 

Ileld^ that, in considering the giu-stion of the necessity for 
the sale, it was proper to bear in mind that inaction of the 
father and the uncle of the respondents and the giound 
attributed by the father for such inaction. {Lord I^lancs- 

burgh!) Lal Bahadur v. Ambika Prasad. 

(1925) 52 I. A. 443 (448-9)- 47 A. 795 - 
(1925) M. W. N. 852-2 O. W. N. 913-28 O. C. 371- 
23 L. W. 220 = 12 O. L. J. 649 - 30 C. W. N. 701 - 

A. I. E 1925 P. C. 264 - 91 1. C. 471. 

SeLF-AC(JUIRED immovable property of. 

“ * Right by birth of grandson in~Ma.\im cessaiue 
ratione cessat et ipsa lex — Application of. 

The grandsons did not by birth accjuire that community of 
interest with their grandfather in his self-acquired lands 
which is the foundation of the supposed restriction on his 
power to make by will an unequal distibution of his self- 
a(^uired immoveable property amongst his male descendants 
without their consent. cessante tatione cc^sal et ipsa 

{Sir James \V. Cohile.) BABOO BKKR PEKTAB 

Sahee V. Maharajah Kajender Pertab Sahee. 

(1867) 12 M. I. A. 1- 9 W. E. P. C. 16 - 2 Sar. 348 = 

2 Suth. 114. 

Will making unequal distribution of self- 
acquired IMMOVABLE PROPERTY. 

Validity. See Previous heading. 

Joint family — Great- grandfather. 

Debt OF— Great-grandson’s liability for. 

The law of the Mithakshara proceeds on_a logical basis ; 
rights are created by birth up to the third generation, viz., 
wn, grandson, and great-grandson : the son of a grandson 
is entitled equally with his father to question the validity 
of debts contracted by the ancestor after his birth. His 
obligation to discharge the valid debts of the ancestor is, 
therefore, co-extensive with the rights (210.) The rights 
of the descendants are co-extensive with their obligations 
(208.) {Mr, Ameer Ali.) MaSIT-ULLAH v. UAMODAR 


, HINDU JiA^~{Contd.) 

I Joint family — Grant-grandfather — {Contd.) 

Debt of— Great-grandson’s liabiuity for— 

{Contd.) 

I Pk.asad. (1926)63I.A. 204-48 a. 618 = 

(1926) M.W.N. 816-3 O. W. N. 721 = 25 A. L. J. 1 = 
i 28 Bom. L. E. 1402- 44 C. L. J. 321 = 24 L.W. 661 = 
7 P. L. T. 815 31 C. W. N. 293 - 98 I. C. 1031 = 

A. I. E. 1926 P.C. 105 -51 M. L. J. 792. 

Basis and extent of — Original Hindu Law — Law’ as 

administered by British Indian Courts. See HINDU Law 

—1)ebt,s— Liability for, of sons, etc. 

I (1926) 53 LA. 204 ( 211-2) 48 A. 518. 

i KlU.HT BY BIRTH OF GREAT-GRANDSON IN 

I EST.VFE OF. 

I Sft - H'NDU LAW — Joint family -Great- 

GR.VNDK \THER — DEBT OF. (1926j 53 I.A. 204 (210) = 

48 A. 518. 

Joint family— Joint family property. 

Co-parcenaryship betwen members in, and survivor- 
ship following upon it — Severance of. See UNDER HINDU 

Law— JOINT family— Co parcenary in. 

Court of Wards — Assumption of management of 

property by. .SVf CENTRAL PROVINCES GOVERNMENT 
Wards ACT OK 1885. 

Court of Wards — Member’s undivided interest in 
such property — Assumption of management of — Power of. 

See Cen'i RAL Provinces Government Wards Act 
OF 1885. 

• Declaration of property being plaintiff's and defen- 

dant's — Suit for — Partition and possession of plaintiff's 
share in — Decree for — Propriety — Plaint not praying 
for such relief. 

In a suit brought in 1865 it was fonnd that there was a 
ciec)arnij<m of trust l)y tl.e defendant (with whom a sum- 
mary settlement had been made and to whom a sunnud 
had been granted in favour of the joint family consisting 
of himself and of the plaintiffs), and that up to the time of 
the quarrel in 1865 ail the villages in suit were held by the 
defendant in trust for the family, as a joint family estate, 
governed by the rules of the Michakshara. The plaint in 
the suit did not allege that the plaintiffs had been disposs- 
essed of their rights in the said villages, but merely that 
the defendant intended to dispossess them, and to put a 
stop to the profits enjoyed by them, and they simply prayed 
that, after inquiry, proper orders might be passed that they 
be not deprived of their right. 

Held, that their Lordships must deal with the case as 
it stood at the time of the commencement of the suit (168). 

At that time there does not appear to have been any 
complete .separation or division of the family, and the 
plaintiffs do not pray for a partition of the estate. The ap- 
pellant (plaintiff) was not entitled to a definite portion of 
the estate, but merely to the rights of a member of a joint 
Hindu family. Their Lordships cannot therefore do more 
than declare that the defendant holds the villages in suit in 
trust for the joint family, and as a joint family estate, gov- 
erned by the rules of the Mithakshara, and order and declare 
that the defendant do cause and allow the said villages, and 
the proceeds thereof, to be managed, used, dealt with, and 
applied accordingly (168). {Sir Barnes Peacock.) Tha- 

KOOK Hukdeo Bux V . Tharoor Jowahir Singh. 
( 1879 ) 6 I.A. 161 = 4 Sar. 10 = Bald. 218 = 3 Suth. 608 = 

E. & J.’sNo. 67. 

— Decree declaring property to be ordinary partible — 

Decree declaring it to be indivisible property subject to 
rights on part of junior members to profits of estate accord- 
ing to their shares— Test, See OUDH ESTATE — JOINT 

Family estate — Decree declaring etc. 

(1887) 14 I.A. 37 (60 2) = 14 0.493(511-2). 
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HINDU LAW— 

Joint family— Joint family property— 

Exclusion from. See LIMITATION ACl' OF 1908— 

Art. 127. 

Family priest— Purchase hy manager in name of— 

Property subject of, if joint family property— Presumption. 

See Hindu Law— joint Family— Manager— Fami- 
ly PRIEST. (1873) 19 W. E. 230. 

Father and sons— Rights of, in property — Daya- 

bhaga law. See HINDU LAW— Joint Family— F.ather 
—Son— Rights OF, AS against father— d^yabha- 
GA LAW. (1888) 16 L A. 61 (64-6) = 10A. 272. 

Female member entitled only to maintenance— Pro- 
perty recorded in sole name of, in revenue records— Claim 
to, as joint family property— Male members entitled to pro- 
perty at the time in existence— Effect, See HINDU Law 

— Joint Family — Member of^ Revenue records 

Record of member as sole proprietor of joint 

FAMILY property IN— EFFECT OF— FEMALE MEMBER 
ETC. (1866) 10 M. I. A. 511 (529-30). 

Income of— Purchases with— Accretion to original 

property— Rule as to. See HINDU Law — IMPARTIBLE 

Estate— Income of— holder’s powers over. 

(1922) 601, A. 1(7) -=2P. 319. 

— Income of Use by manager of, in iniproving his 
mistress’s house — Junior members’ rights in case of. See 


Income 


Hindu law — Joint family -Manager 
of joint family property. 

(1924) 21 L. W. 183(190.) 

— I — Manager- Concubine of — Property in name of— 

Claim of other members to, as being joint family property 

Proof of— Onus— Quantum. See HINDU Law — JOINT 

Family — Manager — Concubine of, 

(1921)21 L. W. 183. 

■ Property indivisible and descendible to nearest male 

heir, subject to rights of junior branches to share in profits 
and to demand partition of such shares — Validity in law of. 

See OUDH Estate— JOINT Family ESTATE indivisi- 
ble and descendible etc. (1888) 16 I. A. 71 (76) = 

16 C. 397 (405). 

Religious charity— Dedication by manager to — Vali- 
dity— vivos dedication — Dedication by will. See 

Hindu Law — Joint Family — Manager — Religious 
charity. (1927) 54 I. A. 136 (140) = 60 M. 421. 

Revenue records— Record in, of name of a member 

of joint family as proprietor of joint family properly — 
Practice of — Effect of. See HINDU Law— JOINT Family 

—Member of— Revenue records. 

Self-acquisition — Blending of, by members of joint 

family — Effect of — Evidence of. See HINDU LAW — JOINT 

Family— Members of — Joint Family Property 
AND self-acquisitions OF. 

Self’acqnisitio7i — hiherited property -^Collateral — 

Itiluritance from. 

Properly got by inheritance from a collateral would be 
self-acquired (739). {jSir Walter Phillimoref) Radha- 
Kant Lal V . Nazma Begum. (1917) 45 C. 733 = 

22 C. W. N. 649 = 27 C. L. J. 632=16 A. L. J, 537 = 

5 P. L. W. 72 = 23 M. L. T. 392 = 
(1918) M. W. N. 386 = 20 Bom. L, E.724 = 

451. C, 806 = 36 M. L. J. 99. 

Self-acquisition — Inherited property — Maternal 


grandfather— Inheritance from. See HINDU LAW— AN- 
CESTRAL Property— Maternal grandfather. 

Self-acquisition — Son — Property purchased by father 

in name of— Nature of. See HinDN Law— JOINT FAMILY 

—Father — Son — Property purchased in name 
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HINDU ’h\tN-{Co7itd.) 

Joint family— Joint family property— 

Self-acquisition or. See HINDU LAW — JOINT 

Family, (i) Father — Self-acquisition of, (2) 
Manager OF— Self-acquisition of & (3) Member 
of— Self- acquisition of. 


-Son — Property purchased by father in name of — 
Nature of. See HINDU Law— JOINT FAMILY— FATHER 

—Son— Property purchased in name of. 

Stranger— Allotment of share to— Validity. See 

Hindu Law— joint Family, (i) Father — Joint 
Family Property, & (2) Manager— Joint Family 
Property. 

Joint Family — Manager. 

account— Liability for. 

Alienation by. 

BOND IN name of. 

Business by. 

CONCUBINE OF— Property in name of. 

Contract for sale of family proferty by 

Specific performance of— Suit for. 

CONTRACl' IN SOLE NAME OF —SUIT IN REGARD TO. 

Court of Wards — Assumption of management 

OF ENTIRE FAMILY PROPERTY BY. 

Debt due to joint family — Purchase by mana- 
ger IN SETIXEMENT OF. 

Debt of. 

Decree against. 

Family arrangement of nature of partition 
by. 

Family priest— Purchase in name of. 

Gift by. 

Income ok joint family property — Use of in 
improving mistress’s house. * 

Inheritance — Custom of family as to Des* 

1 ruction of, or release of estate from. 

Joint Family property. 

Junior members. 

Misappropriation by. 

Mortgage by. 

Partition by. 

Religious charity— Dedication of family pro 

PERTY to. 

Sale by. 

Self-acquisitions of. 

Suit against. 

Suit by— Junior members if necessary parties 
to. 

Trade by. 

Will by. 

Zemindary land of family — Creation of new 

ZiRAT LAND OUT OF. 

Joint Family— Manager— Account— Liability for. 

- ^Agreement between members for joint living and 
for joint enjoyment — Management by eldest brother — Provi- 
sion for— Effect of — Relationship of eldest brother to other 
members — His liability ro account to them See HINDU 

LAW--JOINT Family— Members of— joint living 

AND JOINT enjoyment, ETC. 

(1899) 26I.A. 167 (171)= 22 M. 470(476-6.) 


OF. 


Sasis of — Actual or possible receipts^ 

In the ab-sence of proof of direct misappropriation or 
fraudulent and improper conversion of the joint family 
monies to the personal use of the manager, he is liable on 
partition to account only for what he received and not for 
w hat he ought to or might have received if the moneys had 
been profitably dealt with (288). {Sir John Edge.) PER- 
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HINDU LAW— 


Joint family 
(Cmid^ 


Eanager— Account— Liability for 


RA2U V. SUBBARAYUDU. (1921) 48 I A, 280 - 

44M.666(663) = (1921)M WN. 641 = 34 0. L. J. 66 = 
23 Bom. L.E 920 = 14L.W. 270 = 26 C. W. N. 1 = 
3 U. P. L. E. (P.C.) 46 = 19 A. L. J. 621 = 

61 I. C. 690 = 41 M. L. J. 33. 


Nature and extent of— Trustee — AccountahiUiy 

cestui que — English rules as to — Inapplicability 

of. 

The rules applicable to strict accounts between trustees 
and cestui que trusts that exist in England ought not to be 
applied without qualification in India, because in truth there 
are a number of fiduciary relationships in India to which 
these rules cannot in their entirety apply. This does not 

mean that breach of established duty should be less severe- 
ly dealt with in India than in this country, but that there 
are fiduciary relationships which do not involve ail the 
duties which are imposed upon trustees here. The ofiice of 
manager of a joint family estate affords an illustration 
of this difference (287). (^S/V Johd Edge.) Perkazu t'. 
SubbARAYUDU. (1921) 48 I.A. 280 = 44 M. 666 (663) = 
(1921)M.W.N, 541 = 34 O.L.J. 56 = 23 Bom, L.E. 920 = 
14 L. W. 270 -- 3 U.P L.E. (P C.) 46 = 26 C. W. N. 1 = 
19 A.L. J, 621=611.0. 690 = 41 M. L, J. 33. 


I HINDU UiNI—iContd.) 

Joint Family — Mannager — Alienation hy-~(Conid,) 

parceners, their express consent is not required (101). (Sir 
James W.Colvile.) SURAJ BUNSI KOER SHEO PRO- 
SHAD Singh. (1879) 61. A. 88 = 6 C. 148(166)= 

4 C. L E. 226= 4 Sar. 1 = 3 Sutb. 689. 

Consent of other members to — Necessity — N. W. P. 

Mithakshara — Rule under — Exception in case of aliena- 
tion for antecedent debt. See HINDU Law — JOINT 

Family — Member ok— Alienation by — Consent of 
OTHER members TO. (1922) 49 I. A. 228 (232-3) = 

44 A. 868 (374). 

Invalid alienation — Validity of, as against mana- 
ger’s share. Hinu Law — Joint Family — F.ather 
— Mortg.age by— Invalid morigagl— Validity of, 

ETC. 

Power of—Hunooman Pershad’s case — Principles 

laid down in — .Applicability of. See HINDU LAW — Minor 

—Guardian of— Alienation by— Hunooman Per- 
SHAD’S CASK. (1880) 8 I. A. 8 (11) 6 C. 843 (847). 

Trade — Alienation for purposes of See HINDU 

Law— Joint Family— Business of— Manager of 

FAMILY. 

Joint Family— Manager— Bond in name of. 


PartitiouSuit for. 

Where, in a suit for partition, the defendant (manager of 
the family) admitted the existence of certain jewels as joint 
family property and could not charge the plaintiff with its 
possession, held that the defendant was, as manager of the 
family primarily responsible, and was bound to account for 
it. (Sir Andrew Scoble.) KaJA BOMMADEVAKA VeN 

kata Narasimha Naidu V. Raja Bqmmadevaka 
Bhashvakarlu Naidu. (1902) 29 I. A. 76 (81) = 
25 M. 367 (379) = 6 C. W. N. 641 - 4 Bom. L. E. 543 = 

8 Sar. 258. 

Joint Family— Manager— Alienation by. 

Benefit to estate — Meaning of, in Hunoom:-.!! Per- 
shad’s case and other cases that follow it. See HINDU LAW 

—Expressions in— benefit to estate. 

(1917) 44 I. A. 147 = 40 M. 709. 

Binding character of, against other members— Law 

as to. See HINDU LAW — JOINT FAMILY FATHER 

Alienation by — Binding char.act'er of, against 
SONS— Law as to. (1923) 51 I.A. 129 (139) = 46 A. 95. 

■Binding nature ol—Stare decisis— Vrinciple of- Ap- 
plicability. See Hindu Law— joint Family— F.ath er 
^Auen.-vtion by --Binding n.ature ok, etc. 

(1923) 61 1. A. 129 (137) = 46 A. 95. 

Consent of othtr members to— Necessity— Implica- 
tion of such consent — Condition — Major and minor mem- 
bers ^Distinction. 

The rights of coparceners in an undivided Hindu family 
governed by the law of the Mithakshara to impeach an 
aUenation made by one member of the family without their 
authority, express or implied, has of late years been frequ- 
ently before the courts of India, and it cannot be said that 
there has been complete uniformity of decision respecting it 
( 101 ). 

All are agreed that the aUenation of any portion of the 
joint estate, without such express or implied authority, may 
be impeached by the co-parceners, and that such an autho- 
rity will be implied, at least in the case of minors, if it can 
be shown that the alienation was made by the managing 
member of the family for legitimate family purposes. It is 
not so clearly settled whether, in order to bind adult co- 


Jotnt family property or self-acquisition — Presump- 
tion — Private transactions by some of members — Evidence 
of ^Effect. 

Tlie presumption is that a bond held in the name of the 
managing member of a joint Hindu family is joint property; 
and it is for those who assert the contrary to make good 
their case. 

Proof that some of the members of the family had private 
transactions by no means proves that the particular bond in 
question was the private property of the manager in whose 
name it was held. 

Where the appellants alleged that a bond held in the 
name of the manager of a joint Hindu family, was the 
separate property of held^ on the facts, that they failed 
to displace the presumption in favour of joint ownership. 
(Viscount Cave.) BanDHU RaM v. ChiNTAMAN SINGH. 

(1921) 26 C. W. N. 406 = 3 Pat. L. T. 296= 
20 A. L. J. 495 = A. I. E. 1922 P. C. 215 = 66 I. C. 402. 

Joint Family — Manager - Business by. 

See Hindu Law— Joint Family— Business of 

—Manager of family. 

Joint Family— Manager— Concubine of— 

Property in name of. 

Claim of other members to^ as being joint family 

property — Proof of— Onus — Quantum . 

The suit was brought by the grand-nephews of one Z> 
deceased against a dancing-girl to recover possession of a 
house, asserting that the plaintiffs and D had formed a 
joint family, that the house in question was bought out of 
family money and had l)ecome joint family property ; but 
that it had been improperly transferred by D, in the exercise 
of his power as karta or manager of the family property to 
the dancing-girl. The defence set up by the dancing-girl 
was that the house was her own, bought out of the pro- 
ceeds of her own money and jewels. 

Held, on the evidence, reversing the appellate Court and 
restoring the trial Judge, that the plaintiffs had failed to 
prove that the house was the property of D, or of the joint 
family of which he was a member. (Lord Phillimore ) 

Debi Kai V. Pahlad Das. (1924) 21 L W 183= 

A. I. E. 1926 P. 0. 38 = 86 I. C. 261 = 6 L. E. p’ C. 92. 
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HINDU LAW— 

Joint Family — Manager — Contract for sale of 
family property by — Specific Performance of — 

Suit for. 

-Earncst-moncvnuth nitere!it~Chiim a^rnhisf heirs 

of manai^er for — Afticndmcut of plaint .f.’ as to set up — 
Appeal— Permissibility for first time in. 

The plaintiff sued tht members of a joint Hindu family for 
specific performance of an agreement for the sale of family 
property alleged to have been made by one of them, the 
karta of the family, or, in the alternative, for damages for 
breach thereof, such damages Ijeing assessed at the earnest - 
money paid with interest from date of agreement to date of 
realisation. The trial Judge dismissed the suit, holding (1) 
that the agreement was not pro\'ed to be genuine and to be 
supported by consideration, and (2) that the contract was 
not binding on the other members of the family. l)ecause it 
was not shown to have been entered into for the lienefit of 
the defendant s family or to have been necessary as an act of 
prudent management. IVnding an appeal to the High 
Court by the plaintiff, the karta, defendant No (1) died, and 
the suit title was amended by adding as his heirs his .son 
and grandsons, who were already oarties. At the hearing of 
the appeal to the High Court the plaintiff gave up his claim 
for spe( :fic peifoimance. I lie High Court found the agree- 
ment to be genuine and h? supported by consideration to 
the extent of the earnest money alleged to have been paid, 
and passed a decree against all the defendants for the repay- 
ment of the earnest-money with interest. The High Court 
failed to consider the (juestion whether the contract was 
binding on the other members of the family, which the ttial 
Judge had found against. 

//eld that, even if ihe conclusions of fact of the High 
( onrt were well-founded, its decree could not be supported, 
and the suit ought to be dismissed in its entirety (59-60), 

The suit was framed as an ordinary suit for specific per- 
formance of an agreement, with an alternative claim for 
damages for breach thereof. The amendment of the cause 
title in the appeal before the High Court on the death of 
Defendant No. 1 did i ot alter the nature of the suit. Nor 
did the abandonment of the claim for specific performance 
at the hearing of that appeal alter the suit as framed into 
an action for money had anti received, or fi>r the I'ecovery 
of a debt. The plaint cannot, at .stage, be allowed 
to be amended so as to make the suit one of that nature, 
because the defendants must have an opportunity to rebut 
such new cause of action, and that course would involve 
fresh written statements and a fresh trial (59-60). (PnA 
Sinka.) RaMSAR.AN MaNDAR v. MaHABIK SaHU- 

(1926)54 1. A. 66 = 6P. 323 = 310. W. N 469- 
26 L. W. 635 = (1927) M.W.N. 69-29 Bom. L.R 796 = 

26 A. Ii. J. 74 = (1927) M. W. N. 69 = 8 Pat. L T 98 = 

100 I. C. 66 = 38 M. L. T. (P. C.) 74-- 
A. I. R. 1927 P. C. 18-52 M. L. J. 402. 


/ mprovident and non binding nature of sale against 

other members — Plea of^ by subsetpient purchaser impleaded 
i n suit — Maintainability. 

A suit for the specific performance of a contract to sell 
property owned by a-joint Hindu family w as brought against 
the father and managing member of the family and against 
two persons who claimed that they had purchased the pro- 
perty under a subsequent contract and who denied the exis- 
tence and validity of the plaintiff's contract. The High 
Court held that the plea that the plaint contract was an im- 
provident sale was not open to the sul)sequent purchasers. 
On appeal to the Privy Council It was contended on their 
behalf that under the purchase they acquired ail the rights 
of the family and could use. therefore, any defence open to 
any memliers of the family. 

Their Lordships were not satisfied that the High 
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Joint Family— Manager— Contract for sale of 
family property by— Specific performance of— 
Suit for— 

Court were right in holding that the plea of improvid- 
ence was not open to the subsequent purchasers, but they 
did not feel it necessary to pronounce upon the point. {Lord 
Phillimore.) ShkiKH NaSIR-UI) DIN AHMAP HUSAIN 

(1926) A. I. R. 1926 P. C. 109(110)= 
(1926) M. W. N, 812=3 0. W. N. 731 = 26A.L. J. 20= 

38 M. L. T. P. C. 3= 97 I C. 543, 
Joint Family Manager — Contract insole 
name of - Suit in regard to. 

-Junior members if necessary parties to. See HINDU 

Law— JOIN'!' F AM ii.v— B usiness of— Manager of 
T AMlhV (1911) 38 L A. 46 = 33 A. 272. 

Joint Family— Manager— Court of Wards — Assump- 
tion of management of entire family property by. 

Application tor — Power to make. 

The managing members of a Mithakshara joint family 
have the power and authority as such members to make 
an application under S. 7 (1) {c) ( ro) of the Central Pro- 
vinces Government Wards Act, 1885 with the intention that 
the Court of Wards should, in the interests of all the 
members of the joint family, assume the superintendence 
of the family property including the ancestral property of 
the joint familv. (AV/ John Edge.') GULABSINGH SetH 
Gokuldas. (1913) 40 1. A. 117(128)= 

40 C. 784(798 9) -17 C.L J. 619 = 16 Bom. L. R. 613 = 
17 C. W. N. 918 = (1913) M.W.N. 642 = 14 M.L.T. 56 = 

9 N. L. R. 117= 26 M. L. J. 179. 
Joint family— Manager— Debt due to joint family 

—Purchase by manager in settlement of. 

— — Purchase benami in soifs name — Joint family if 
entitled to benefit of. 

In discharge of a debt due to a joint Hindu family, the 
manager, by means of a I>enami transaction, took a portion 
of the amount in cash and a conveyance of three villages in 
his son’s name. 

//eld, that the other meml>er was entitled to his share in 
the villages purchased and in the cash received (55). 

1'hc manager might as such, and honestly, agree in this 
way of settling the joint debt. He would have no authority, 
and it would lx? contrary to his duty as manager or as a 
CO sharer to make use of the debt for a purchase on his 
ow n acconn*. It .should be presumed, in the absence of 
evidence to the contrary, that he did what he might law- 
fully do (55). {Sir Richard Couch.) MaKUND RAM 
SUKAL r’. ^AUQ Ram Sukal. (1894) 21 1. A. 47= 

21 C. 690(6012)=6Sar 423. 

Joint Family— Manager— Debt of. 

— Binding character of, against other members— Law 

as to. AVv Hindu i.aw— joint Family— Father- 
Alienation BY — Binding character of, against 

SONS— Law as to. (1923) 51 1. A. 129 (139) = 46 A. 96. 

Binding nature of—Stare decisis—Vrincipie of— 

Applicability. See HINDU Law — JOINT FAMILY- 

FATHER — Alienation BY— Binding nature of, 

AGAINST OTHER MEMBERS. (1923) 51 I. A. 129 (137) = 

46 A. 95. 

/ a mil y purposes — Debt incurred for — Agreement 

by other members to contribute to — Portion of debt not 
ipplied tor family purposes ^Manager's right to reccroer^ 
uftder agreement. 

P, the managing niemlx r of a joint Mithakshara Hindu 
family, having incurred debts for which he and the other 
members of the family would lx; liable, obtained from the 
latter, an ekrarnama, under which the latter accepted 
Halfility for half the principal amount of Ks. 18,(XX) covered 
by Ixjnds and rokas of and for Rs. 500, teing half of 
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Joint Family— Manager— D«bt oi-~{Conid.) 

the amount of interest due thereon, and undertook lo in- 
demnify P and his heirs should the latter have to pay the 
whole or sl portion of the loans with interest on account of 
the quota of the executants to the extent of one-half. Two 
bonds of Rs. 10,995 and Ks. 2,495, which formed part of 
the sum of Rs. 18,000 referred to in the ekrarnama. were 
sued upon and P was compelled to pay the amount thereof 
with intere.st. Parts of the advances taken under those 
bonds were not in fact (as provided by the agreement) 
applied for family purposes, but either for P's own 
benefit or for a purpose outside the agreement. In a 
suit by the heirs of P, against the other parties to the 
ekrarnama for recovery of half the amounts paid by P, in 
discharge of the bonds, AM : Although under the terms of 
the ekrarnama the plaintiffs were entitled to recover from 
the defendants one-half of the full amount paid by P. under 
the two bonds, it would be unjust and inequitable to give 
them a decree for that sum without regard to the fact that 
a part of the sums borrowed was applied by P. not as provi- 
ded by the agreement for family purposes but either for his 
own benefit or for a purpose outside the agreement ; and 
that he (P) should lx? treated as ha^ ing forfeited his claim 
to the extent of the sums misapplied with the interest there 
on, leaving the balance of his claim standing. (Visto>tut 
Cair.') POKHAR Singh z'. Iagu Singh, 

(1920) 26 C. W. N. 745-(1921) M. W. N. 66- 
2Pat. L. J. 687-3 U. P. L. R (P. C ) 31- 


HINDU LAW— 

1 Joint Family-Manager — Decree against — iConid^ 

Heldy that the appellant’s father having in the prior suit 
acted on behalf of him.self and his minor children lo try to 
exclude a collateral Inanch from a share of the family 
property and having failed, the appellants were, under 
S. II, Kxrl. VI of C*. P. C. of 1008, bf)und by the decision 
in the prior suit, and were precluded from instituting a fresh 
suit raising the same question. 

In the case of an Hindu family where all have right.-*, ft 
is impossible to allow each jnember of the family to litigate 
the same point over and over again, and each infant to 
wait till he becomes of age, and then bring an action, or 
bring an action by his guardians befoie; and in each of 
these cases, therefoie, the Court looks to the Explanation VI 
of 8. 11 of C. I*. of 1908, to see whether or not the 
leading member of the family has been acting either on 
behalf of minors in their Interest, or if they are niajors, 
with the assent of the majors. If the appellant's father 
had succeeded in the prior .*> 1111 . the judgment therein would 
have enured for the benefit of the appellants, and, as he 
has failed, they mu.st lake tlie consequence.-'. {Loj'd 
Fhillimore.') EINGANGOWDa re H tSANGOWDA. 

(1927) 541. A. 122-51 B. 450- 
25 A. L. J. 319 - 4 O. W. N. 424 - 101 1. C. 44 
31 C. W. N. 570 - 25 L. W. 789 29 Bom. L. E. 848 - 

45 C. L. J. 504 - 8 Pat. L. T. 462- 
A. I. E. (1927) P. C. 56 -52 M. L J. 472. 


61 1. C 681. 

Trade carried on by managei — I)c!)ts ccuitracted for 

purposes of— binding nature of, on junior memlxrs. SiC 

Hindu Law— Jgint Famh.v— Husiness ok— M a\a 

GER OK FAMILY. 

Joint Family — Manager- Decree against. 

Binding nature ot\ on miner members — Question <is 

to — Privy Couneil , appeal — . \fai ntai n ability for first 
time in. 

The question whether the minor members of a joint 
Hindu family are bound by a decree in a prior suit brought 
by the managing member of the family is not a pure ques- 
tion of law but is one depending very largely upon the 
facts. Where, therefore, such a ijuestion was abandoned in 
the High Court, held that the question could not be raised 
in the appeal to the Privy Council (125). (/.ord Pliilli- 
more.) LingaN(;owim z-. BaSANGOWDA. 

(1927) 641. A. 122=51 B. 450 = 25 A. L. J. 319 
4 O. W. N. 424 = 101 1. C. 44 31 C. W. N. 670 

26 L. W. 789=29 Bom. L B. 848 = 45 C. L. J. 504- 

8Pat.L. T. 462 = A. I. E. 1927 P. C. 56- 

52 M. L. J. 472. 

"^Binding nature ofy on minor members not parties to 

prior suit^F resh suit by them in re.pect of same cause of 
ac t i on — Mai ntai liability. 

The father of the appellants sued the respondents clai- 
ming that certain land was in his ownei-ship and under his 
management, and praying for an injunction restraining the 
respondents from interfering with his possession. His case 
was that the respondents were not legitimate members of 
the family, and that, in any event, they had lost their right 
in the joint family property by exclusion. His* pleas were 
found against ; it was held that the respondents were legiti- 
mate members of the family and that there had been no 
exclusion, and the suit of the appellant’s father was dis- 
missed. 

The appellants subsequently instituted the suit out of 
which the appeal arose, raising the same pleas. They con- 
tended that they were not bound by the decision in their 
father s suit, on the ground that they were not parties to it 
and were then minors, and that their father had not sued on 
behalf of the family with due care. 


■Capacity of manager in^ individual or represen- 
tative — Piesumption — Family debt- Suit to recover. 

Where the que.stiou was whether certain family property 
•.ould I)e held liable under decrees obtained against members 
of the joint family, tlieir l.ordships considered that, where 
the Kunily w,is jtjint, there might i)e a presumption that the 
party sued was sued as a representative of the family, and 
iield that, when (lie de. rees weie suljstantially decrees in 
respect of a joint family and against the representatives of 
the family, they might be properly executed against the 
joint family property (236 7). {Sir Robert P. Collier.) 

Hisse.ssur Lall Sahoo ZA Maharajah I.uchmessur 
Singh, (1879) 6 I. A. 233=5 C. L. E. 477 = 

4 Sar. 76= 3Sutli. 686 = Bald. 331. 


Mortgage — Foreclosure ^Decree for, against mana- 

eer—F.d'ect of, against other members — Fresh suit for 
lidemption by them — \Faintatnabil ity. 

There are occasions, including foreclosure suits, when the 
managers of a joint Hindu family so effectively represent 
all other mentbers of the family that the family as a whole 
is bound. 

Where in a .suit for redemption instituted by some of the 
members of a joint Hindu family the mortgagee raised the 
plea that the suit was not maintainable by reason of fore- 
closure decree absolute obtained by him against persons 
who were at all material times in the foreclosure suit the 
managers of the joint family of which the plaintiffs were 
membersand it appeared that in the foreclosure proceedings 
the said managers acted in every way in the interests of 
the family itself and that at the time of the said proceedings 
the mortgagee had no notice of the plaintiffs’ interests and 
no question therefore arose under S. 85 of the Transfer of 
Property Act, 1882, held that the foreclosure decree was 
binding on plaintiffs, though they were not parties to the 
proceedings in which the decree was passed, and the suit 
was therefore not maintainable. {Lord Moulton.) Sheo 

Shankar Ram v. Jaddo Kunwar. 

(1914)41 I. A. 216=36 A. 383=12 A. L J 1173^ 

18 C. W. N. 968 = 20 C. L. J. 282 = 
(1914)M. W.N. 593 16M. L. T. 176 = 1 L W 646- 

24 I. C- 604= 16 Bom. L. E 810 
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Joint Family- Manager— Decree against— 

-Mott ^dgc dec ret' — Sale lu execution of, and purchase 

by mortgagee himself^Snit by junior members for decla- 
ration that their ri^ht of redemption had not been extin- 
guished by said decree and sale^MaintainabilitvSuit 
based on sole ground of their non-representation in prior 
suit. 

A mortgage decree was obtained against /, the manager 
of a Mithakshara joint Hindu family, his two brothers, 
and his two sons, on foot of a mortgage of joint family pro- 
perty executed by /. In execution of that decree the mort- 
gaged property was sold and was purchased by the mort- 
gagee himself. The sale proceeds being insufficient, a decree 
was obtained under S. 90 of the Transfer of Property Act, 
and, in execution thereof, other property of the family was 
sold and was purchased also by the mortgagee himself. 
The two sons of J were minors at the date of that suit but 
were sued in their own names as being majors. 

In a suit brought by the said sons of /, for a declaration 
that their right of redemption had not been extinguished 
by the decree in the prior suit or by the sales in execution 
thereof, they admitted the binding character of the mort- 
gage sued upon in the prior suit and of the decree therein. 
They did not impeach the decree therein, or the sales in 
execution thereof. The only ground on which they rested 
their claim was that they were not duly represented in the 
prior suit, not being represented therein by duly appointed 
guardians ad litem. 

Held, that the suit was unsustainable. 

While the decree for sale stands and sale has taken place 
under it, the right to redeem is extinguished unless the sale 
be set aside. After the sale has taken place the owner holds 
as purchaser, and is entitled to raise all t*he defences that 
belong to him as such, and unless the claim to set aside the 
sale is made in a properly constituted action and properly 
raised in suitable pleadings in that action, the Court cannot 
interfere with the pos.session which has been given him by 
the purchase (98). {Lord Afoulton.) G.ANPAT Lai, BIND- 
BASINI Pr.asad Naravan SlNGH. ('1920') 47 I. A. 91 = 
47 C. 924 = 24 C. W. N. 954 = (1920)M. W. N 382 = 
28 M. L. T. 330 = 18 A. L. J. b55=12 L. W. 59 = 

56 I. C. 274 39 M. L J. 108. 

'Sale in execution of — Interest passing under — Mort- 
gage of family property, and not of manager's share only, 
for family debt — Suit on, for recovery of amount by sale of 
mortgaged property itself — Sale in execution of decree in — 
Junior members not impleaded in suit. 

The managers of a joint Hindu trading family mortgaged 
a portion of the family property, and not merely their 
shares therein, for the purpose of paying a debt due from 
their firm, On that mortgage a suit was instituted against the 
mortgagors alone, but the plaint therein claimed the recovery 
of the mortgage debt and interest out of the mortgaged 
property. 'I he mortgagee obtained a decree in that suit, 
and, in execution thereof, he applied for the seizure and sale 
of the mortgaged property itself, and not merely of the 
right, title, and intere.st of the mortgagors therein. That 
application was granted, and, at the sale held in execution, 
the whole property was .sold, as appeared from the certificate 
of sale, and purchased by the mortgagee himself. 

The court below, while of opinion that the mortgage and 
the proceedings on foot thereof were calculated to convey 
the entirety of the property, and not merely the mortgagor’s 
share therein, nevertheless held that the shares of the other 
members did not pass by the sale, on the sole ground that 
they had not been made parties to the suit on the mortgage. 

Held that the mere fact of the non joinder of the other 
members in the suit was not an absolute bar to their interest 
paswng by the sale, and that, in the circumstances of the 
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Joint Family— Manager— Decree against— 

case, the shares of the other members also passed by the 
sale (194, 196). {Sir Barnes Peacock j) DOULUT RAM z/. 
Mehr Chand. (1887) 14 I. A. 187=160. 70(80-1) = 

6Sar. 84 = IP. B. 1888. 

'Sale in execution of— -Purchaser at — Suit by, for de- 

claration that sale conveyed interest of junior members also 
— Latter resisting suit in Court below on ground of their 
non-joinder — Binding nature of mortgage and scope of sale 
— Remand of case in appeal for trial of. 

In a suit by the purchaser of a joint family property sold in 
execution of a decree obtained against the manager alone 
for a declaration that, under his execution purchase, he 
acquired also the shares of the defendants, the other mem- 
bers of the family, in the property sold, and for recovery of 
possession of such shares, tht plaintiff offered to prove the 
facts necessary to make the mortgage valid and binding 
upon the defendants, and that the sale was of the entirety of 
the property, and not merely of the shares of the mortgagor 
therein. The defendants declined to have those questions 
tried, and made their stand in the courts below upon the 
sole g'ound of their not haviug been made parties to the 
.suit or to the execution proceedings. 

Held that, under the circumstances, the defendants were 
not entitled to have a remand of the case to enable them to 
have an opportunity of proving that the mortgage w'as not 
valid and binding upon them (197) {Sir Barnes Peacock,) 
DOUbUT RAM V. MEHR CHAND. (1887) 14 I. A. 187 = 

16 C. 70 (81-2) = 6 Sar. 84 = 1 P. E. 1888. 

Sale of family property itself in execution of— Ju- 
nior members not impleaded in suit — Rights of. 

The mere non-joinder of the Junior members of a joint 
Hindu family in a suit against the manager on a mortgage 
bond executed by him is not conclusive of the fact that the 
shares of the other members did not pass by the sale held in 
execution of the decree passed in such suit. If the mortgage 
was valid and binding upon the other memljers, the entire 
property could l>e sold, even if they were no parties to the 
suit. All that the other members can claim is that, not 
being parties to the sale or execution proceedings, they ought 
not to be barred from trying the fact or the nature of the 
debt in a suit of their own, or in a .suit brought by the exe- 
cution purchaser against them for the recovery of the pro- 
perty purchased by him. But such a right would avail them 
nothing unless they could prove that the debt was not such 
as to justify the sale (1967). {Sir Barnes Peacock DOU- 
LUT Ram V. Mehr Chand. (1887) 14 1. A. 187= 

16 C. 70(81) = 6 Sar. 84 = 1 P. B. 1888. 

Joint family — Manager — Family arrangement 

of nature of partition by. 

Hindu Law— joint Family— Manager - 

Gift hv-Sons in existence and to be born. 

(1883) 11 1. A. 26=10 C. 626. 

See Hindu Law— joint Family — Man.ager— 

Gift by — Grandsons in existence and to be born. 

(1884) 11 I. A. 164 = 6 A. 660. 

Joint family— Manager— Family priest— 

Purchase in name of. 

Joint family's right to benefit of— Presumption. 

The presumption of law and the presumption of fact with 
regard to property purchased by the manager of a joint 
Hindu family benami in the name of the family priest would 
be that it was joint family property, and the onus of proof 
would 1)6 on those who insisted that the property W'as not 
part of the joint family estate. ChaND HURREE MaITEE 

V. Rajah Narendro Narain Roy. 

(1873)2 Suth. 806 = 19 W. B. 230 = 4 Sar. 800. 
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Joint family— Manager- Gift by. 

Daughter— Gift to. Hindu law— Join'I' 

Family — Fathlr— G irr by— Daughter. 

Daughter— Gift of Government promissory notes out 

of income to— Validity of— Decision of Indian Conr{s as to 
— Privy CounciVs interference with, 

B, the then head of a Hindu family, and indeed the only 
male member of it, gave Government promissory notes of 
the nominal value of Rs. 20,000 to his (.laughter and trans- 
ferred them CO her name in his lifetime, 'i he family estate 
was large, and the gift was made out of income, not out of 
capital. The gift was an aijsolute gift to the daughter. The 
court of appeal held that the gift was within the competence 
of B to make, and that it could not be questioned by a son 
born to predeceased undivided brother after A’V death. 

Their lordships affirmed the Court of appeal, observing : 
“The question belongs to a class in respect of which this 
Board is always very unwilling to interfere with the deci- 
sions of the Courts in India (114). (Sir Arthur Wilson.) 
BACHOO HURKISONDAS v, MANK.OKEBAI. 

(1907)34 I. A. 107=31 B. 373 (380) = 

2M. L. T. 295 = 6 C. L. J. 1 = 11 C. W. N. 769 = 

9 Bom. L. R. 646 = 17 M. L. J. 343. 

Grandsons inexistence and to be born — Gift of entire 

family property to. to save it from being 'wasted by son— 
Class ^ift—Plnglish law rule as to— Inapplicability of. 

The manager of a joint Hindu family governed hy the 
Mithakshara law, and con.^isting of him.'^elf, his son, and a 
minor grandson, that son’s son, executed a deed of gift 
giving the entire family properly to the minor grandson 
then in existence and to other grandsons that might be I)orn 
thereafter. The deed was executed with the consent of the 
son obtained for valuable consideration, and in order to 
save the ancestral estate from being wasted by the son. 
Possession was given to the minor grandson then in exist- 
ence, through his mother, who was by the deed appointed 
his guardian. 

It was said that the gift was made to a class, viz,, grand- 
sons of the executant, and that, inasmuch as some of the 
class, the after-born grandsons, could not take, even the 
grandson in existence at the date of the deed could not take. 

//eld that it was not necessary to view the transaction as 
though it were to l)e determined by rules of construction 
drawn from English law and applicable to English deeds of 

gift (178-9). 

The transaction is a family arrangement, partaking so far 
of the nature of a partition that the son receives a portion 
and is thenceforth totally excluded, and quoad ////rtf, the 
grandfather surrenders his interest to his grandson, who on a 
complete partition among the whole family would be entitl- 
ed to one-fourth. Now in such an arrangement it would be 
quite consistent with Hindu ideas of ancestral property to 
express a desire that the whole generation into which the 
property was tiansferred should benefit by it. The notions 
present to the mind of the head of a joint Hindu family who 
is making a family arrangement, are something very differ- 
ent from the notions present to the mind of an English test- 
ator when he makes a gift to a class (178-9). (Sir Arthur 
Hobhouse.) RAI BISHEN CHAND v. ASMAIDA KOER. 

(1884) 11 1. A. 164 = 6 A. 560 (674-5) = 4 Sar. 512. 

Grandsons in existence and to be born — Gift of entire 

family property to, to save it from being wasted by son — 
Effect — Grandson in existence at the time if takes the whole. 

The manager of a joint Hindu family governed by the 
Mithakshara law. and consisting of himself, his son, and a 
minor grandson (son of that son), executed a deed of gift 
giving the entire family property to that grandson and to 
other grandsons that might be thereafter bom. The deed 
W'as executed with the consent of the son obtained for valu- 
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Joint Family- Manager— Gift by 

able consideration, and for the purpase of .saving the ances- 
tral estate from the continued extravagance of the son. Pos- 
session of the property was given to the grandson then in 
existence, through his mother, who wa-s by the deed appoint- 
ed his guardian. 

Held that, a-ssuming that the deed was intended to express 
a gift to the grandsons that might be born thereafter, which 
could not take effect as such, the grandson then in existence 
took the whole, and that in any event the property covered 
by the deed effectually pas-sed away from the grandfather 
and his son (177-8). 

The paramount intention was to get rid of the son by 
passing the property to his sons That intention is much more 
readily effectuated by giving the property to the grandson 
then in existence than by holding that the deed and all that 
followed upon it, the mutation of names, the possession 
and management of the mother of the grandson then in 
existence, did not operate any change at all. In the present 
case, there is every reason for holding that, if the after-born 
grandsons are not able to take by virtue of the gift, the 
grandson then in existence shall take the whole. Their 
Lordships hold that the circumstance that the parlies wished 
to do something beyond their legal power, and that they 
have used uivskilful language in the deed of gift, ought not 
to invalidate tliat important fact of their plan which is con- 
sistent with one construction of the deed, and is clearly pro- 
ved from the transfer of the property in fact (177-8). (Sir 
4rthur Hobhouse.), RAI BISHEN CHAND v, ASMAIDA 

Kokr. (1884) 11 I. A. 164 = 6A. 560(572-3) = 

4 Sar. 612. 

G rundsons in existe'ite and to be born — Gift of 


entire family property to, to save it from being 'wasted by 
^ 0,1 — Xature of — Pamily arrangement partaking of nature 
of partition — Money payment to son in lieu of his share and 
his assent to gift. 

The Manager of a joint Hindu family governed by the 
Mithahkshara law, and consisting of himself, his son, and his 
minor grandson, the son of that son, executed a deed of gift 
giving away the whole of the family properly to the minor 
grandson then in existence and to other grandsons who might 
be born thereafter. The son accepted in lieu of his share 
in the ancestral estate a sum of money for the payment of 
debts incurred by him ; and he consented to the deed of gift 
and to the transfer of property thereby mack;. Possession 
was given to the minor grandson then in existence, through 
his mother, who was by the deed of gift appointed his guar- 
dian. The deed of gift was executed in order to save the 
ancestral estate from being wasted by the son. 

Held, that the transaction was a family arrangement par- 
taking so far of the nature of a partition that the son receiv- 
ed a portion and was thereforth totally excluded and quoad 
ultra the grandfather surrendered his interest to his grand 
son, who on a complete partition among the whole family 
would be entitled to one-fourth (178-9). 

The transaction cannot strictly be a partition, for, accord- 
ing to the Mithakshara, there can be no partition directly 
between grandfather and grandson while the father is alive 
(l79). (Sir Arthur Hobhouse.) RaI BiSHEN CHAND v. 
ASMAIDA KOER. (1884) 11 1. A. 164 = 6 A. 660(674) = 

4 Sar. 512. 

-Member of family — Gift of entire family property 

to one', to save it from extruvaganee of another — Fraudulent 
nature of — Plea of, by creditors of extravagant member — 
Onus of proof in case of. 

The Manager of a joint Hindu family governed by the 
Mithakshara law executed a deed of gift giving the whole of 
the family properties to S, his minor grandson (son’s son) 
then in existence, and to other grand:?ons who might be born 
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thereaftei , to save the ancestral estate from the consequences 

of the continued extravagance of b\ his son. After the 

death of the grandfather, the appellant, who had obtained a 

decree for money against U, got the properties comprised in 

the deed of gift attached and advertised for sale in execution. 

Ihe attachment was, however, raised at the instance of the 

mother of Sy who set up his claim under the said deed of 
gift. 

In a suit instituted thereupon by the appellant to avoid the 
said deed of gift, on the ground that it was executed merely 
to defeat the right of the creditors, and to make the lands 
comprised in the deed available to answer debts of Lb fields 
that, as the crerlitors had no charge on Ub share in the 
family property, it was not for the defendant, A, to show 
purchase for value without notice, in order to retain the 
property comprised in the deed of gift, and that, on the 
contrary, the appellant must allege and prove that the deed 
was intended to defeat, and had the effect of defeating V\ 
creditors (176). 

All that the defendant, ^S, has to show is that the transfer 
was made -n good faith and for consitleration (1 76). 

Arthur Hobhousc.) K.Al BlSHEN ChaND v. ASMAIDA 
KOEK. (1884) 11 I.A.164 6 A. 560 (671-2) = 4 Sar. 512. 

fiber of family — Gift of entire family property 

to one y to save it from the extravagance of another Vali^ 

dity^Conscnt of latter for consideration—Effeet — A<’oid- 
ance of gift— Right of his creditors as to. 

A joint Hindu family governed by the Mithakshara law- 
consisted of My Uy his only son, and A', the minor son of if 
by his wife A. To save the ancestral estate from being 
wasted by the extravagance of Uy M, the head of the family, 
executed a registered deed of gift giving the whole of the 
family properties to *9, and his brothers who might be born 
thereafter. The deed was executed with the consent of L^y 
obtained for valuable consideration. was a party to the 
gift. Mutation of names was effected in the name of .9, 
minor under the guardianship of A. S died a few months 
afterwards, and rhe estates were thereupon transferred into 
the name of W, as his heir, without opposition. The con- 
sideration paid to for olitaining his consent to the deed 
of gift approached, if it did not equal, the whole value of his 
then share. 

Heldy that the Uansfer. having been made in good faith 
and for good consideration, the property comprised in the 
deed of gift «fectually passed away from l/and and that 
it could not l)e avoided by the creditors of L\ whether or not 
they were paid (176, 180). 

Even if the amount paid to C, for obtaining his consent 
came from the joint chest, it is an application by the head 
and manager of the family of a large share of the family 
property to the separate purpose of one member, who was 
indulging his inclinations apart from the family. That is a 
.substantial consideration (175-6). 

The document in fact shows valuable consideration ap- 
proaching, if not equalling, the whole value of 6/’^ then 
share. And, though M seems to have taken the precaution to 
see that portions of the Rs. 5,000 actually reached the hands 
of f/'s. creditors, he was not bound to do that, because they 
were general creditors, and had no lien upon the property. 

It would place these joint families in a very unforunate pre- 
dicament if they could never buy out a vicious member who 
threatens their ruin, so long as any of his creditors remains 
unpaid (176). {Sir Arthur Hothouse.) KaI BiSHEN 
ChaND 7a ASMAIDA KOER. (1884) 11 I. A. 164- 

6 A. 560 (670 1)= 4 Sar. 612. 

Sons in existence and to be born — Gift of entire 
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A father and his infant son constituted the whole of a joint 
family living under the Mithakshara law. The father was 
extravagant and embarrassed, and to save the ancestral estate 
he e;^cuted a deed of gift to the infant son, coupled with a 
declaration that if any other sons should be born to him 
they should from the date of their birth acquire equal right 
in the property. The High Court held that, even if the gift 
was void against the father’s creditors, it was binding and 
operative as between the parties to the instrument, and that 
from the moment of its execution the father ceased to have 
any joint interest in the family estate. 

N. B. This point does not appear in the report of the case 
either in the Indian Appeals or in the Indian Law Reports 
and is taken from L. K. 11 I. A. 164 at 179-80, where it is 
referred to as illustrating the notions present to the minds of 
Hindus when making arrangements of ancestral property. 

The following observations occur on pp 179-180 of L K 
II 1. A. K>4 

The notions present to the mind of the head of a joint 
Hindu family who is making a family arrangement are some- 
thing very different from the notions present to the mind of 
an English testator when he makes a gift to a class. 
Though there was a similar gift made from a similar motive 
in the case in L. R. 11 I. A. 26, it did not occur to anybody 
to contend that the deed of gift was void, except as a fraud 
upon creditors. BaBOO HURDEY NARAIN SaHU v. BA- 
BOO ROODER Perk.vsh MISSEK. (1883) 11 I. A. 26 = 

I IOC. 626 = 4 Sar. 610. 

Joint Family— Manager— Income of joint family 
property— Use of, in Improving mistress’s house. 

-Junior members rights in case of. 

If the manager of a joint Hindu family chooses to expend 
the income of the joint family property upon his mistress, in 
making improvements on her property, there is no rule’ of 
law which would enable the survivors of the joint family 
to follow these monies into the property, still less to sue for 
possession of the property (1^0). {Lord Phillimore.) 
Debi Kai 7'. Pahlad Das. (1924) 21 L. W. 183= 

A. I. E. 1925 P. C. 38 = 86 I. 0. 261 = 

6 L. E. P. C. 92. 

Joint family— Manager— Inheritance— Custom of 

family as to— Destiiiction of, or release of 

estate from, 

Power of. See HINDU I.AW — INHERITANCE — 

Primogeniture — Custom of — Family custom- 
destruction OF. (1919)12 L. W, 730 (737, 743). 

Joint Family— Manager— Joint Family Property. 

Religious Charity — Dedication to — Validity oi-Inter 

vivos dedication — Dedication by will — Distinction. See 

Hindu law — joint Family — Manager — Religious 
Charity. (1927) 54 I. A, 136 (140)=60 M. 421. 

Stranger — Allotment of share to 


family property tOy to save it from being wasted by father 
and manager — Validiiy — Class gift — English Ictw rule as 

L o-^Appl i coin lity. 


In the plaint the foundation of the plaintiff’s title is stated 
to be that T was made joint heir when he was brought and 
given In marriage. QuaerCy whether it was competent for 
the ancestor to have so dealt with the property and given a 
share to the husband of his daughter, with or without the 
consent of the co-heirs. {.Mr. Baron Parke.) YaCHE- 

reddy Chinn Bassavappa v. Vachekeddy Gowdap- 
PA. ri835) 5 W. E. 114 P. C.= 1 Suth. 41 (44)- 

1 Sar. 84. 

Joint family — Manager — Junior members, 

Concubine of Manager — Property in name of — Claim 

to — Proof of — Onus — Quantum. See HINDU Law — JOINT 

Family-Manager— Concubine of. 

(1924) 21 1<. W. 183. 
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Joint Family -Manager— Junior members— 

— — —Family priest — Purchase by manager in name of — 
Right to benefit of. See HINDU Law— JOINT Family- 
Manager— Family PRIEST. (1873) 19 W. E. 230. 

Misappropriation by manager — Liability for. See 

Hindu Law — joint Family — Manager— Misap- 
propriation BY— Junior member’s liability for. I 

(1925) 48 M. L. J. 236(244). 

Mistress of manager — Income of joint family pro- 
perty used by him in improving house of — Junior mem!:>ers’ 
rights in case of. See HINDU JAW— JOIN'!' FAMILY— 
MANAGER— INCOME OF JOINT FAMILY PROPERTY. 

(1924) 21 L. W. 183(190). 

Mortgage by manager — Binding nature of, on junior 

members. See HINDU Law— JOINT FAMILY— MANAGER 
—MORTGAGE BY -JUNIOR MEMBERS. 

Relation between manager and. 

The question was whether the defendant was liable to be 
sued in the Arcot Court by reason of his carrying on business 
by an agent at a place within the jurisdiction of that Court. 

All that appeared was that the defendant was a member 
of a joint Hindu family of which K was the manager, tliat 
the property of the joint family was within the limits of the 
jurisdiction of the Arcot Court, that the defendant, as a 
member of the family, had a share in such property, and 
that K acted and made payments to the defendants in his 
capacity of manager of joint family property, of which the 
defendant had a share. 

//('/f/, that A’ was not the agent of the defendant, and 
that the defendant could not lie sued in the .Arcot Court as 
if he carried on business there through an agent (228). 

The relation of the manager and the other members of a 
joint Hindu family is not that of principal or agent or of 
partners ; it is much more like that of trustee and cestui 
que trust (228). {Lord Lindley.') ANNAMALAI CHF/ri Y r. 
MuruGASA ChETFY. U903) 30 I. A. 220 - 

26 M. 644(662-3) = 7 C. W, N. 754 = 8 Sar. 523--= 

4 Bojn. L. E. 494 = 13 M. L. J. 287. 

The manager of a joint Hindu family is not the agent 

of the members of the family so as to make them liable to 
be sued as if they were the principals of the manager. The 
relation of such persons is not that of principal or agent, or , 
of partners ; it is much more like that of trustee and cestui 
que trust (228). {Lord Lindley.) ANNAMALAI CHEITY 

V, MuruGASA CheTI’Y. (1903) 30 I. A. 220 = 

26 M. 644 (653) = 7C. W. N. 754 = 4 Bom. L. E. 494 = 

8 Sar. 623 = 13 M. L. J. 287. 

Revenue sale — Purchase by manager at — .Suit by 

junior members to enforce their rights under — Maintain- 
ability. Sale OF Land for Revenue Arrears 
ACI' I OF 1845- S. 21. (1872) 1 1. A, 342 (345). 

Joint Family— Manager— Misappropriation by. 

interest on amount subject of — Rate of^ to he allmved 

against manager — Discretion of Indian courts as to — In- 
terference with., by Rrivy Council., 

In a suit for partition, the Subordinate Judge allowed in- 
terest at 9 per cent, on the moneys found to have been mis- 
applied by the manager. On appeal the High Court 
reduced the rate to 6 per cent. 

Held^ that it would require very special anl unusual cir- 
cumstances to induce the Board to vary such a decision, 
which rested upon discretion, even though in this matter the 
view of the High Court differed from that of the Subordin- 
ate Judge as to the way in which that discretion should be 
exercised. {Sir John EdgeS PerRAZU v , SubbaRAYUDU. 

(1921) 48 I. A. 280 (286) = 44 M. 666 (662j- 
(1921) M. W, N, 641 = 34 C L. J. 66 = 14 J.. W. 270 = 
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Joint Family— Manager -Misappropriation by 

-~{Contd.) 

23 Bom. L E. 920 3 U. V. L. E. (P. C) 46 = 
26 C. W. N. 1 19 A. L. J. 621 = 61 1. C. 690 = 

41 M. L. J. 33. 

Junior members* liability for — Trust funds — Mis- 
appropriation of^ with their knowledge and assent. 

Where the manager of a joint Hindu family mUappro- 
priates trust money entrusted to the joint family with the 
knowledge and assent of the other members of the family, 
the latter are, equally with the manager, liable for the 
moneys so misappropriated. {Sir John Edge.'} LaLA JaI 
Nakain*'. Lala Uj.aGAK LaL. ('1924j 21 L. W. 162 = 

29 C. W. N. 775 -(1925) M. W. N. 13 = 
A. I. E. 1926 P. C. 11 = 27 Bern. L. E. 713 = 

85 I. C. 2 = 48 M. L. J. 236 (244). 

Joint Family — Manager— Mortgage by 

AUTHORITY AS TO. 

BINDING NA IT KK OF. 

degree AGAINS'I .MVNAtlKK ON — SALE IN KXKT, 
TION OK. 

Interest provided by. 

Invalid Morigage— Validity of, as regards 

MANAGER’S SHAKE, 

JUNIOR MEMBER. 

Necessity for. 

.Suit io enforce. 

Terms of. 


Authority as to. 

Horrenoing and terms — Authority as to — Proof of — 

Onus on lender as to. 

In the case of a loan to kartas, the burden of proof in the 
first instance rests upon the lender to show that both the 
borrowing and the terms were within the authority whicli 
kartas can exercise. {Tiscouut Sum>;cf .) .SUNDEK MULL 

Satva Kinkar Sahana. (1927; 55 I. A 85 

7 Pat. 294 = (1928) M. W. N. 242-27 L. W. 461 
26 A. L. J. 364=9 Pat. L. T. 203 = 5 O. W. N. 400 = 
47 C. L. J. 403=32 0. W. N. 657 = 108 1. C. 337 = 
30 Bom. L. E. 793 = 1. L. T. 40 Pat. 120 = 
A. I. E. 1928 P. C. 64 = 54 M. L. J. 427. 

— Extent of. 

The authority of kartas to borrow on the security of 
family property is a limited one. {Viscount Sumner.) 
SUNDEK MUI.Lt', SaI VA KINKAK SaHANA. 

(1927) 55 I. A. 85. 


Reasonable commercial terms — Rornmnng upon — 

Authority limited to. 

The manager has authority to borrow upon reasonable 
commercial terms, and the mortgage by him stands as good 
security to that extent, but all terms of the mortgage in 
excess of that necessity are outside the scope of the 
authority. 

In a case in which the mortgage lx)nd provided for 
interest at the rate of 18 per cent, per mensem, with provi- 
sion for half yearly rests, and a further penalty in the event 
of default, their Lordshsips, acting on the above principle, 
held that the High Court was right in allowing only simple 
inlere.st at 18 per cent, per annum. {Lord Phillimore.) 

Manna L.\l Khru Singh. 

(1919) 13 L. W. 652(656-7) = 1 Pat. L. T. 6 

56 I. C. 766= 39 C. L. J. 266. 

— Reasonable commercial terms in /.. R. 46 I . A. 145 — 

Meaning of. 

The words “to borrow upon reasonable commercial terms” 
in the judgment of Lord Phillimore in L, R. 46 I. A. 145 
are simply used in contradistinction to such terms as would 
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AU'J HORITY as to— 

be in excess of the necessity and therefore in excess ot the 
authority. Excess of the necessity of course relates to terms 
that are available, because, if you must borrow and there- 
fore must pay interest, it cannot be in excess of the authority 
on that occasion to pay the terms that are necessary, when 
more moderate terms are not available. “ Commercial 
terms” is obviously a relative expression. They are relative 
to the time and the place, the country and the pait of the 
country, where the money is borrowed, the kind of secunty 
that is offered for the loan, the possibilities of realising such 
security, the supply of capital and the opportunities of 
finding persons willing to lend for possibly a considerable 
time. They cannot be confined, as in this country they 
might be confined, to srunething connected with a publicly 
announced and official rule of interest for loans generally, or 
to a current rale generally allowed upon the highest security 
in financial transactions, such as an issue of debentures, or 
to something regulated by the clay to day supply of money 
and by facilities for short loans. Their I.ordships think that 
the word ‘commercial ” must be under.stood, in a case like 
this, of a community, which is not a commercial community, 
and of transactions which no one would call mercantile, as a 
comprehensive but convenient term for such terms as can 
be arranged freely between borrower and lender under the 
circumstances of the particular case. (Viscoutit Sumner.') 

Sunder Mui.l r-. Sa i va Kinkar Sahana. 

(1927) 55 I. A 85-7 Pat. 294-(1928)M. W. N. 242 = 
27 L. W. 461- 26 A. L. J. 364 = 9 Pat. L. T. 203 = 
5 O. W. N. 400 - 47 C. L. J. 403 = 32 C. W. N. 657 = 
108 I. C. 337 = 30 Bom. L.R. 793 = I.L.T. 40 Pat. 120 = 

A. I. E. 1928 P. C. 64 = 54 M. L. J. 427. 

Binding nature of. 

— Concurrence of adult members — Mortgage 'ioith — 

Binding nature of., against all — Mithakskara family. 

The karta of an undivided Mithakshara family, with the 
concurrence of the adult members of the family, can mort- 
gage family property for family purposes in case of necessity, 
so as to charge the property against all the members cf the 
family (169). {Sir Arthur Wilson!) GHARIB-UL-LAH v . 
Khalak Singh. (1903) 30 I. A. 165-7 C.W.N. 681 = 
25 A. 407 (415) = 5 Bom. L. R. 478 = 8 Sar. 483. 

C ond iti ons . 

A mortgage by the manager of a joint Hindu family will 
only be good so as to bind family property if it was effected 
to meet necessary expenses, or as it is otherwise expressed 
for joint family purposes. {Lord Phillivure!) ManNA 

LAhv. Karu Singh. (1919) 13 L. W. 652(653) = 

1 Pat. L. T. 6 = 56 I. C. 766 = 39 C L. J. 256. 

Question as to — Decision of — Basis proper of^Onns 

of proof^Evidence actually adduced in the case. 

There can be no doubt that when a case does not rest 
upon burden of proof alone, that is to say, where evidence 
has actually been given, attention must be paid in the first 
instance to what the witnesses have said and what evi- 
dence has been adduced. If that is credible and acceptable, 
further questions may never arise, for it may establish the 
necessary proposition that the transaction in the form which 
it took was not in excess of the Karta’s authority. {Viscount 
Sumner) SUNDUR MULL Z'. S.ATYA KINKAR SaHANA. 
(1927) 56I.A. 85 = 7 Pat. 294 = (1928) M. W. N. 242 = 
27L.W 461 = 26 A.L.J. 364 = 9 Pat. L.T. 203 = 
6 O.W.N. 400 = 47 C.L.J. 403 = 32 C.W.N. 667 = 
1031.0. 337 = 30 Bom. L.E. 793 = I.L.T. 40 Pat 120 = 

A.I.B. 1928 P.O. 64 = 54 M.L.J. 427. 


HINDU 'LA.Vl^{Contd.) 

Joint Family— Manager— Mortgage by— (Ctf/f/*/.) 

Decree against manager on— Sale in 

EXECUTION OK. 

Sec UNDER Hindu Law— joint family- 

manager— Decree AGAINST. 

Interest provided by. 

Compound interest — Stipulation for — Validity of 

— No hard and fast rule as to — Validity dependent upon 
roidence in^ and circumstances of^ each case. 

In this case it was contended that the Board had in (1) L.R. 
46 LA. 145; (2) L.R. 50 LA. 14; and (3) L.R.51 LA. 278, 

ruled that compound interest was in excess of the Karta’s 
powers regardless of the evidence in and of the facts and cir- 
cumstances of each particular case and ought not therefore 
to be enforced notwithstanding that the evidence in the 
case showed that the terms on which the loan in question 
was obtained were reasonable and proper terms in the cir- 
cumstances of the case. 

Held^ over-ruling the contention, that the decisions relied 
upon did not lay down any such hard and fast rule. {Vis- 
count Sumner) SUNDER MULL v. Satya KiNKAR 

Sahana. (1927) 55 LA, 86 = 7 Pat. 294 = 

(1928) M.W.N. 242 = 27 L.W. 461- 
26 A.L.J 364 = 9 Pat. L.T. 203 = 6 O.W.N. 400 = 

47 C.L J. 403 = 32 C.W.N. 667 = 
108 I.C. 337=30 Bom. L.R. 793 = I.L.T. 40 Pat. 120= 

A.I.R, 1928 P.C. 64 = 64 M.L.J. 427. 

Compound interest or compound interest with rests 

— Stipulation for — Not necessarily invalid— Circtim- 
stances of lending taken as a whole real test of validity. 
The question of compound interest cannot be regarded as 
entirely separable from the rate of interest. Compound 
interest at a moderate rate may not necessarily be oppres- 
sive and similarly compound interest w'ith infrequent rests 
may not be oppressive, while compound interest coupled 
with a high rate of interest and with frequent rests might 
be in excess of any authority which the Kartas could have. 
The whole conditions and terms of the lending have to be 
regarded together. There is uo rule, which their Lord- 
ships can discover, which binds them, when the terms of a 
loan are challenged, to lean to their reduction, or to pre- 
sume that simple interest must always be judicially pre- 
ferable to compound interest, or that rates, because they 
might seem high here, must be unreasonable in India. 
Compound interest is common and may often be necessary 
and proper in India under the circumstances of that country. 
The matter is not one upon which, one way or the other, 
their Lordships’ Board has ever decided that there is a 
presumption one way. {Viscount Sumner.) SUNDER 

MULL V. Satya Kinkar Sahana. (1927) 66 lA, 86 = 

7 Pat. 294 = (1928) M.W. N. 242 = 

27 L W. 461 -26 A.L.J. 364 = 9 Pat. L.T. 203 = 
SOWN. 400 = 47 CL.J 403=32 C.W.N. 667- 
108 I,C. 337 = 30 Bom. L*R. 793 = LL.T. 40 Pat. 120 = 

A.I.R. 1928 P.C. 64 = 54 M.L.J. 427. 

Compound interest at per cent, per annum with 

annual rests — Necessity for — Proof of — Evidence. 

The suit was to enforce a mortgage bond executed by the 
karta of a joint Hindu family for a principal sum of Rs. 
12,000, with compound interest at 15 per cent, per annum 
with yearly rests. No question was raised by the other 
members as to the necessity for the Growing itself. The 
only question was as to the necessity for the terms, namely, 
the rate of interest and the rests and the compound inte- 
rest. 

The evidence adduced by the mortgagee, which was un- 
contradicted, was to the effect that the loan in question was 
raised to clear off prior mortgages which had been entered 
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Interest provided ^ay—iConid.') 

into in the previous two or three years with a local bank on 
even more onerous terms, that is, on compound interest at a 
rate higher than l5 per cent, with six-monthly rests. 

The Courts below concurrently found that the interest 
and the terms of the loan were brought within tlie karta’s 
authority as being such terms as it was reasonable and 
proper for him to incur at the lime and under the circum- 
stances, for the purpose of obtaining the loan. 

The argument before the Privy Council was that such 
evidence as the mortgagee gave, even if a prima facie dis- 
charge of the onus on him, ought to be disregarded in view 
of the decisions of the Privy Council in (1) L.R. 46 I. A. 145; 
(2) L.R. 50 LA. 14: (3) L.R. 51 LA. 278 ; the contention 
being that the Board had in those three cases ruled that com- 
pound interest wa.s in excess of the karta’s powers regard- 
less of the evidence in and of the facts and circumstances of 
each particular case and ought therefore not to be enforced, 
notwithstanding that the evidence in the case showed that 
the terms on which the loan in question was obtained were 
reasonable and proper terms in the circumstances of the 


case. 

Held, overruling the contention, that the decisions relied 
on did not lay down any such hard and fast ruh, and that, 
in view of the evidence that was given in the case, enough 
was proved to discharge the onus of proof on the mortgagee, 
and to justify a decree in favour of the mortgagee when no 
evidence in answer was given. {Viscount Sumner,) SUNDER 

Mull v. Satva Kinkar Sahana. 

(1927) 55 I.A. 85 - 7 Pat. 294-1928 M.W. N. 242- 
27L.W. 461 -26A.L.J. 364 --9 Pat. L.T. 203 = 
5 O.W.N. 400 47 C L.J. 403-32 C.W.N. 657 
108 I. C. 337 -30 Bom. L. R. 793 40 Pat. 120 - 

A.IR. 1928 P.C. 64 -54 M.L.J. 427. 


3 per cent, per month with three monthly tests — 

No necessity for — Interest proper to be awarded in case 

rA 

In a suit to enforce against a Hindu son a mortgage bond 
executed by his father and providing for interest at 3 per 
cent, per month with three monthly rests, the mortgage on 
the terms stipulated for was found to be not justified by 
necessity. Tne Suli-Judge accordingly allowed simple inter- 
est at the rate of 1 per cent, per mensem as a fair com- 
mercial rate in the absence of special circumstances justi- 
fying a higher rate. 

Their Lordships restored his decree. {Lord Parmoor.) 

Ram Bujhawan Pkosad Singh v. Nathu Ram. 

(1922) 50 I.A. 14 (21) -2 P. 285 - 4 Pat L.T. 29 = 

32 M.L.T.129- 38 C.L.J. 25 = 
1923 M.W.N. 382-' 1 Pat. L.R. 446- 18 L.W. 767 = 

25 Bom. L.R. 568= 28 C.W.N. 446 = 
A I.R. 1923 P C. 37- 71 1.C. 933 - 44 M.L.J. 615. 


Kate of — Necessity for — Absence of — Plea of — Plea 

of no legal necessity to execute mortgage document if 
cemers. 

Where in a suit upon a mortgage bond executed by the 
manager of a joint Hindu family, the other members of 
the family pleaded by their written statement that the pro- 
perty wa.s ancestral property and that there had been no 
legal necessity to execute the document sued upon, held that 
on such a plea it was open for the defendants, w hile admit- 
ting the nei:essity to borrow the principal, to contend that 
the rate of interest was unnecessarily high. {Lord Philli, 
more.) NaZIK BEGAM?-. RaO RaGUNATH SinGH. 

(1919)461 A. 145 (148) -41 A. 671 (576) = 
23 C.W.N. 700 = 26 M L. T 40=17 A.L.J. 691 = 
21 Bom. L.R. 484= 30 C.L.J. 86=11 L.W. 188 = 
1919M.W.N. 498 = 601.0. 434 = 36 M.L.J. 621. 


HINDU LAW— 

Joint Family— Manager— Mortgage 'by^iContd.) 
Interest provided by — {Contdf) 

^Katc of — Necessity for — Absence of— Plea of— Plea 

of no necessity for loan and that property is not liable for 
payment of amount claimed if covers— Plea in addition of 
stipulation for interest being of nature of penally — Effect, 
A plea of no necessity for a loan raised' by the manager 
of a joint Hindu family on the security of joint family pro- 
perty, and that the property is not at ail liable for the pay- 
ment of the amount claimed, opens the door, for a defend- 
ant to say that the rate of interest is exces.sive, and places 
on the plaintiff (mortgagee) the onus of proving that the 
rate of interest is not excessive, having regard to all the 
circumstances which prevailed when the loan was made. 
The defendant in such a case does not lose his right to raise 
this defence by adding the additional plea that, apart from 
the conditions which attach when a karta mortgages the 
joint property, the stipulation in the bond for payment of 
interest, and compound interest, is in itself penal and un- 
conscionable (22). {Lord Parmoor,) I<AM BUJHAWAN 

Prosad Singh v. Nathu Ram. (1922) 50 I.A. 14 = 

2 P. 285-4 Pat. L.T. 29 = 32 M.L.T. 129 = 
38 C.L.J. 25= 1923 M.W.N. 382=1 Pat. L.R. 446 = 

18 L.W. 767 = 25 Bom. L.R. 668 = 
A.I.R 1923 P.C. 37 = 28 C.W.N. 446 = 

71 I.C. 933= 44 M.L.J. 615. 

A’tv Hindu Law— Widow— Mortgage by 

—INTEREST PROVIDED BV— RATE OK— NECESSITY KOK 

—Absence OK— Plea ok. 

(1924) 51 I.A. 278 (279-81)= 5 P. 19. 

Rate of — Necessity for — Mortgagee's failure to 

priroe — His rights in case of. 

Wlieie a mortgagee of an ancestral joint family property 
proves that there was legal necessity for borrowing the 
principal sum, but fail.^ to prove that there was necessity to 
borrow at the rate of interest contained in the mortgage 
deed, it follows that there was necessity and, in virtue ot 
that necessity, authority to borrow upon reasonable com 
mercial terms, and that the mortgage stands as good secur 
ity to that extent, but that all the terms of the mortgage 
in excess of the necessity are outside the scope of the autho- 
rity. {Lord Parmoor,) 1<AM BuJHAWAN PROSAD SINGH 

V, Nathu Ram. (1922) 60 I.A. 14(19-20)= 

2 P. 285=4 Pat. L.T. 29 = 32 M.L.T. 129 = 
38 C.L.J. 25 = 1923 M.W.N. 382= 1 Pat.L.E. 445 = 
18 L.W. 767-25 Bom. L.R. 668 = 28 C.W.N. 446 = 
A I R. 1923 P C. 37=71 I.C. 933 = 44 M.L.J. 615 

Rate of, and other terms of borrenoing — Necessity 

— Proof of — Onus an mortgagee. 

It is incuml.)ent on those who support a mortgage made by 
the manager of a joint Hindu family to show- not only that 
there was necessity to borrow, but that it was not unreason- 
able to borrow at some such high rate and upon such terms 
as are provided by the mortgage, and if it is not shown that 
there was necessity to borrow at that rate and upon those 
terms, that rate and those terms cannot stand. (1) {Lord 
Phillimore.) NAZIR BEGAM v. RaO RAGHUNATH 
S*NGH. (1919) 46 I. A. 146 (149-60) = 

41 A. 571 (576-6)= 23 C. W. N. 700 = 26 M. L. T. 40 = 
17 A. L J. 591 = 21 Bom. L. R. 484=30 C. L. J. 86 = 
11 L. W 188=1919 M. W. N. 498 = 50 I. C. 434 = 

36 M. L. J. 521. 

and (2) {Lord Phillimore.) M ANNA Lal z/. Karu 

Singh. (1919) 13 L. W. 652 (656-7) = 1 Pat. L. T. 6 = 

56 I. C. 766 = 39 C. L. J. 266. 

Rate of, and other terms of borrenoing — Reasonable- 
ness and propriety of~~Decision of Indian Courts as to 

Privy Council's inter ference with — Decision reducing terms 
— Decision maintainingthem — No distinction between. 
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HINDU -LA\V~{Co7Ud.) 

Joint TamUy — Manager— Mortgage by— (6>W.) 
Interest provided by- {Ccntd.) 

In cases in which the question arises as to the terms of 
borrowing and rates of interest, which would be within the 
authority of the Karta of a joint Hindu family, the Board 
will not presume in default of evidence to lay down for 
itself that judicial notice ^liould be taken of the terms of 
borrowing and rates of interest, whieh would be within the 
authority of the Karta, but will be content, in each case, to 
accept the decision of the local C’ourt as being at any rate 
better infoimed on such a subject than their I>ordships 
can be. The importance of the experience of the Indian 
Court in supplying their Lordships’ lack of knowledge is 
equally great, whether that C'ourt reduces the terms of the 
loan or maintains them. There is no rule which binds their 
Lordships, when the t^rms of a loan are challenged, to lean 
to their reduction, or to presume that simple interest nmst 
always be judicially preferable to compound interest, or that 
rates, because they might seem high here, must be unreason- 
able in India. {I'iscount SUNDKK MULLt- 

Satva KinkakSah \n a. (1927) 55 1. a. 85- 

7 Pat. 294 1928 M. W. N- 242 27 L. W. 461 -- 

26 A. L. J. 364 9 Pat L. T. 203 5 O.W. N. 400 - 
47 C. L. J. 403 32 C. W. N. 657 108 I. C. 337 -- 
30 Bom. L. R. 793 - 1. L. T. 40 Pat. 120 ■= 
A. I. R. 1928 P C. 64 54 M. L. J. 427. 

Rati' of^a/id ot/it'f terms of hoi-rowim' — Reasonable- 

ness and propriety of — Rvidence of — Boi rowing on similar 
onerous terms under other i nstruments — Ei’idence of — 

Admissibilitv. 

The Privy Council in L.R. 5l I. A. 278 did not lay down 
the rule that, where a borrower has previously borrowed 
under other instruments, but on sirrnlar onerous terms, this 
cannot be evidence that the borrowing on the occasion in 
question was a reasonable and proper transaction. {Viscount 
Sumner.) SUNDER MULL z/. SaTYA KINKAR SahaNA. 

(1927) 661. A. 85 = 7 Pat. 294-- 1928 M. W.N 242 = 
27 W. 461 = 26 A. L. J. 364 - 9 Pat. L. T. 203 = 

6 O. W. N. 400-47 C. I*J. 403 32 C. W. N. 657- 
108 I. C. 337 = 30 Bom.L.R. 793 = 1. L.T. 40 Pat. 120 - 

A. I. R. 1928 P. C. 64 = 54 M. L. J. 427. 

• Rate of, ifi excess of ordinary coJumercial terms — 

Necessity for — Onus on mortgagee to prcroc. 

In a suit to enforce a mortgage of ancestral joint family 
property made by the manager Of a joint Hindu family, the 
onus of establishing that there was a necessity to pay a rate 
of interest in excess of the ordinary commercial terms is on 
the plaintiff. {Lord Parmoor.) RAM liUJHAW'AN PROSAD 

Singh v. Nathu Ram. (1922) 60 I. A. 14 (21) = 

2 P. 285 = 4 Pat. L. T. 29 = 32 M. L. T. 129 = 

38 C. X. J. 26 = 1923 M. W. N. 382 = 1 Pat.L R. 445 = 

18 L. W. 767 = 25 Bom. L.R. 568 = 28 C. W. N. 446- 
A. 1. R. 1923 P. C. 37 -71 I. C. 933 = 44 M. L J. 616. 

Rate of — Reduction of. on ground of absence of 

necessity for same — Power of Court — Discretion of high 
Court — Interference by Privy Conncil with. 

In a suit upon a mortgage bond executed by the manager 
of a joint Hindu family, it is open to the Court to find that 
a mortgage upon the terms of the suit document, the lands 
charged 1>eing of such value as to make the security ample, 
Was an unnecessary extravagance, and to make a decree I 
allowing a reduced rate. What in such a case the particular 
rate of interest should be, and whether the money could 
have been borrowed at simple, instead of compound, inter- I 
est are matters of detail upon which the High Cou t with 
its local knowledge can well be left to decide, and their 
Lordships would not be disposed to interfere with its deci- 
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HINDU LAW-~(Contd.) 

Joint Family— Manager— Mortgage by— (Con/d.) 
Interest provided by— (Contd.) 

sion upon such points. (Lord Phillimore.) N.AZIK BeGAM 
r/. Kao RAfdHUNATH SJNGH. 

(1919) 461. A. 145 (149-60) = 41 A. 671 (576-7) = 
23 C. W. N. 700 = 26 M. L. T. 40 = 17 A. L. J. 591 = 
21 Bom. L. R. 484 = 30 C. L. J. 86=11 L. W. 188 = 
1919 M. W. N. 498 = 50 I. C. 434 = 36 M. L. J. 521. 

Invalid morig.age— Validitv of, as regards 

MAN.AGER’S SHAKE. 

Bengal and N. W. Provinces— Mitakshara Law in. 

^<^6- Hindu lav— joint Family— Father— Mort- 
gage BY — Invalid mortgage — Validity of, etc. 

Junior member. 

- -Binding character of mortgage on — Eiddence of— 
Mortgage deed subsequent by junior members to mortgaifee 

— Statement in. that property had already been mortgaged 
to mortgagee. 

A mortgage deed, to which the defendants, the junior 
members of a joint Hindu family, were parties, stated that 
the whole of their ancestral property was already mortgaged 
to the plaintiff. The mortgage deed to the plaintiff was 
executed, while the defendants were minors, by the manager 
of the family. 

Semble : the statement in the second deed might be evi- 
dence against the defendants that the mortgage to the plain- 
tiff was binding upon them, and that it included the entire 
properly mortgaged, and not merely the mortgagor’s share 
therein (192-3). (Sir Barnes Peacock.) DOULAT RaM 
V. Mehr ChanD. (1887) 14 I. A. 187 = 

16 C. 70 (77) = 5 Sar. 84 = 1 P. R. 1888. 

Binding character of mortgage on — Mortgage for 

discharge of debts binding on junior member but executed 
as sole proprietor — Statement in deed that executant was in 
ancestral possession of mortgaged property. 

In a mortgage bond deed executed by the managers of a 
joint Hindu family, the mortgagors stated that they held 
ancestral posses.sion of the mortgaged property, that it was 
purchased and built by them and that they owned it to the 
exclusion of every one else. The debt for which the Ixjnd 
was executed was stated in the bond to be a debt due by the 
firm, the proprietors of which were the executants of the 
bond and the other meml>ers of the joint family. 

Held, that though the mortgagors stated that they were 
the sole proprietors, the statement that they were in ances- 
tral possession showed that they intended to mortgage the 
whole of what they held as ancestral property, and that the 
mortgage passed the whole of the property which they pro- 
fessed to mortgage (191-2). (Sir Barnes Peacock.) 

Doulat Ram r-. Mehr Chand. 

(1887) 14 I. A. 187=15 C. 70 (77) = 5 Sar. 84 = 

1 P. E. 1888. 

Binding character of mortgage on — Mortgage for 

discharge of failuPs debts but executed not as manager of 
' joint Hindu family but as absolute invuer of impartible 
estate. 

A mortgage deed purported to have lx;en made between 
Sheoraj, mortgagor, of the first parl.Maharaj, his only brother, 
of the .se( ond part, and the Bank of Upper India, lAd., of 
the third part. Sheoraj was the sole mortgagor, and by the 
deed of mortgage, he, declaring himself to be absolute 
owner in possession of the property comprised in the deed 
and that there was no iharer in the said property, purported 
to mortgage the .'^ame to the Bank. Maharaj was not a 
mortgagor, nor did it appear by the mortgage deed that he 
had any proprietary interest in the mortgaged property or 
was obtaining any benefit from the loan to his brother. 
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HINDU 'LAVf—(jCofU(/.) 

Joint Family— Manager— Mortgage 
Junior member— (C(?W.) 

Maharaj, who was a minor at the date of the mortgage 
deed, was made a party thereto in order that the fact of his 
having signed the deed might afford evidence that he had 
assented to the taking of the loan by his brother and the 
gianting of the mortgage (113). 

The property comprised in the mortgage deed was 
in fact the ancestral property of the joint Hindu 
family which at the date of the mortgage consisted 
of Sheoraj and Maharaj ; and the amount advanced under 
the mortgage was borrowed by Sheoraj to discharge the 
debts which had been contracted by their father and was 
applied by Sheoraj to the discharge of those debts. It 
appeared, however, that Sheoraj, after the death of his 
father, assumed without authority title of Raja, and asserted 
tliat the family estate was impartible, and as an impartible 
estate had descended to him as the cider son of his father, 
and that his brother Maharaj wa.s entitled only to main- 
tenance, and that it was in that assumed po.sition as the 
absolute owner of an impartible estate, and not as mana- 
ger of a joint Hindu family, that he obtained the loan from 
the Bank, and made the mortgage in favour of the Bank. 

Heldy that as Sheoraj did not make the mortgage as 
manager of a joint Hindu family but made it as the al)so- 
lute owner of an impartible estate and the Bank took it 
from him as such owner, and as the discharge of the 
father’s debts by Sheoraj with the money raised by the 
mortgage was made by him in his own interests, and not as 
representing Maharaj, the latter’s interest in the mortgaged 
property was not liable for the mortgage debt (117-8). {Sir 
John Edge?) BaLWANT SINGH v . ClaNXY. 

(1912)39 LA. 109-34 A. 296(302 3)- 
1912 M. W.N. 462 - 11 M. L. T. 344 - 9 A. L. J. 509 - 
16C.L. J. 475 = 16 0. W. N. 577=14 Bom. L. R. 422 = 

141. 0. 629-23 M. L. J. 18. 

— Minor member'-^V*alidity of mortgage against — 

Certificate of guardianship of minor's property^Person 
obtaining — Joint execution of deed by^ without sanction of 
court — Effect. 

A mortgage deed in respect of the property of an undivid- 
ed Mitakshara family was executed by K and /, the adult 
members of the family, and by Mussumat as guardian of 
the third member, w’ho, on the face of the mortgage deed 
appeared to be a minor. K was admittedly the Karta of 
the joint family. It appeared that Mussumat L had obtain- 
ed a certificate of guardianship (presumably of property) 
as regards the minor member. The mortgage was execut- 
ed for purposes which w'oold make it binding on all the 
members of the family. 

In a suit brought to enforce the mortgage, it was 
contended that the mortgage was mortgage of a 
guardian, and that, inasmuch as Mussumat /-, had not 
admittedly obtained the sanction of the court for making 
the mortgage, it was invalid for want of such sanction. 
The High Court in India upheld that contention. 

Held^ that the view of the High Court was wrong (170). 
Their Lordships think that the mortgage under consi- 
deration was not a mortgage by the guardian, assuming the 
mother to have been a guardian, but a mortgage by the 
family, entered into by the karta of the family with the 
concurrence of /, the only other adult member of the family 
( 170 ). iSir Arthur Wilsoni) GhaRIB-UL-LAH v , KHALAK 

Singh. (1903) 301. A. 166 = 25 A. 407(416-7) = 
^ *. ^ 6 Bom. L. R. 478 = 8 Sar. 483. 

Personal liability of^ portion of mortgage money 
advanced fok necessity — Member of full age under 
Hindu lazu, though not under Act IX of Joining in 
exedeUion af deed as being of fall age. 


- HINDU -LA.'^—iContd.) 

Joint Family— Manager— Mortgage by-~{C<mtdi) 

Junior member —{Contd.) 

A mortgage of the property of an undivided Mitakshara 
family was executed by A\ the then karta of the family, /, 
and 2, as the mother and guardian of a minor member. 
It appeared that L had been appointed guardian of / 
also, with the possible result that he was also a minor by 
reason of Act IX of 1875, b. 3, at the time of the mortgage. 
Bat he was at that time of full age according to the general 
Hindu law , and he executed the mortgage himself as a 
person of full age. He was of full age at the date of the 
suit brought to enforce the mortgage. Nece-^sity was not 
established for a portion of the mortgage money. 

Held, that the onus was on J to shew the grounds, if 
any, for exempting him from liability, and that he, having 
failed to do so, was liable personally for the portion of the 
mortgage money not shown to have been advanced for 
binding purposes (170-1). {Sir Arthur Wilson.) GHARIB- 
UL-LAH r-. KHALAK SINGH. (1903) 30 I. A. 165 = 

25 A. 407 (416-7) 7 C. W. N. 681 = 5 Bom. L.R. 478 = 

8 Sar. 483. 

Necessity i-or. 

Borrowing and terms — Necessity for — Proof of — 

Onus on mortgagee. See HINDU LaW— JOINT FAMILY— 

Man.^ger— Moktg.^ge by— Authority as to— Bor- 
rowing AND Terms. (1927) 56 I. A. 85 = 7 Fat. 294. 

Interest stipulated for, in mortgage — Necessity for. 

Atv Hindu Law- JOINT eamily— Man.ager— Mort- 
G.\GE BY— Interest provided by. 

liUereal at rate stipulated for — Necessity for — 

Absence of — Plea of — What amounts to. See HINDU L.AW 

—Joint Family — Manager— mortg.age by-in- 
terest provided by— Rate ok— Necessity for — 
Absence of. 

Interest at rate stipulated for and other terms of 

borrowing — Necessity for — Reasonableness and propriety of. 
See HINDU— Law— Joint family— Manager— Mort- 
gage BY— Interest provided by— Rate of, and 

OTHER terms OF BORROWING. 

^Partial necessity — Proof only of-^Decree in case 

of, in suit brought to enforce mortgage. 

In a suit to enforce a mortgage of joint estate made by 
the manager, the mortgagee, on whom the burden of prov- 
ing the necessity for the mortgage rested, adduced evi- 
dence w Inch showed necessity for raising only a portion of 
the amount secured by the mortgage. 

Held, that the High Court was perfectly right in decid- 
ing that the security stood to the limited extent only of the 
necessity proved (176). {Lord Buckmaster.) ANANT 

Ram z'. Collector of Etah. (1917) 40 A. 171 = 
1918 M. W.N. 446 = 7 L. W. 323= 23 M. L. T. 228 = 
16 A. L- J. 245 = 22 C. W. N. 484=27 C. L. J. 363 = 

4 Pat. L. W. 226 = 20 Bom. L. R. 524 = 44 I 0. 290 = 

. 34 M. L. J. 291. 

Proof of — Onus on mortgagee. 

In a suit to enforce as against joint family property of a 
Mitakshara family a mortgage of that property made by 
its karta (or manager) the burden of proving necessity for 
the mortgage is on the mortgagee (656). (Lord Philii- 
more.) MaNNA LAL v. KaKU SINGH. 

(1919) 13 L. W. 652=1 Pat. L. T. 6=661. C. 766 = 

39 C. L. J. 266. 

In a suit brought to enforce a mortgage, executed by 

the manager of a joint Hindu family the onus is on the 
plaintiff to establish legal necessity in order to bind the 
joint family by the acts of the manager. The principlt; 
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HINDU LAW-Crr-.v/,/.) 

Joint Family— Manager— Mortgage by— (a-W.) 

Necessity for— 

applicable- to a case where it is .souirht to bind the joint 
family by the acts of tiie managing member has been clear- 
ly enunciated in the case of H inoomanpersaud Panclay. 
(J/V. Amcef' A/i.) (J.AJADHAK MaHTON 7-. AMiUKA 

Prasad Tewari. (1925) 47 A. -159 41 C, L. J. 450 - 

27 Bom. L. E. 853-22 L. W. 306 = 
A. I. R. 1925 P. C. 169 - 1925 M. W. N. 532= 

87 I. C. 292-49 M. L. J. 238. 

I^roof of—Omts on mortgagee— Froidcncc rcf/idrod. 

A mortgage of joint estate made by the manager of the 
)>iopert\ , who is not the father of the othci members of the 
joint family, can only be justified so far as it is wanted for 
the joint family purposes. If the necessity cannot be e.stab- 
hshed by direct evidence it may he assumed, if it can be 

shown that reasonable care was ta\en to ascertain if such 

( iKAimstance^ existed and the transferee acted in good faith 
(S. 38 nf the Transfer of Property Act). In either case 
the burden of proof lies on the person who claims the bene- 
fit of the mortgage. There is no difference between the 
burden of proof when it is desired to support a mortgage 
made by a manager of a joint estate and ihat which is 
required to support the mortgage made, for exami)Ie. by a 
widow who has only a similar limited power of di-^position. 
The Iiurden of proving that such dis]>)^itions weie lawful 
rests upon^ the persons who seek to claim benefits under 
them (175-6). {Lord lUickmastcr AnaNT KaM v. 
Com, ECTOR of Ktah. (1917) 40 A 171- 

1918 M. W. N. 446-7 L. W. 323 - 23 M L T. 228- 
16 A. h.. J. 245-22 0. W. N. 484 -27 C. L. J. 363 = 
4 Pat. L. W. 226= 20 Bom. L. R. 524 44 I. C. 290 -- 

34 M. L. J. 291. 

Suit to enforce. 

Decree in. Soc under PIlNDU Law - 

Family — Manager— Decree against. 

Personal decree against manager in — Claim to— 

Privy Council appeal— Maintainability for first time in. 

In a suit brought to enforce a mortgage executed by the 
manager of a joint Hindu family, neither in the plaint nor in 
either of the courts l^low, nor in the grounds of appeal to 
the Privy Council, nor even in the case as originally lodged 
by the mortgagee, did he pray for a decree against the 
manager (the executant of the mortgage) on his personal 
covenant, in the event of the mortgage being found to be 
unenforceable as such. At the hearing of the Privy Council 
appeal for the first time the mortgagee claimed for a simple 
money decree against the manager. 

Held that, under the circum.stances, the claim could not 
be entertained. {Mr, Ameer Alif) GaJAOHAR MahtON 
V, Ambika Prasad Tewari. (1926) 47 A. 469= 

41 C. L. J. 450 = 27 Bom. L. R. 853 = 22 L. W. 306 = 
A. I. R. 1925 P. 0. 169 = 1926 M. W.N. 532 = 

87 I. C. 292 = 49 M. L. J. 238. 

Terms of, 

Interest at rate stipulated for and othei terms — 

Necessity for — Reasonableness and propriety of. See 

Hindu Law— Joint Family— Manager— Mortgage 

BY— INTEREST PROVIDED BY— RATE OF, AND OTHER 
TERMS OF BORROWING. 

Reasonable commercial terms. See HlNf>U L.aw — 

Joint Family— Manager— Mortgage by— auihok- 

ITY AS To— RE.ASONABLE COMMERCIAL TeHMS. 

J oint Family— Manager— Partition by. 

— See under HINDU LAW— JOINT FAMILY— MANA- 

GER— FAMILY ARRANGEMENT, ETC. 
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HINDU LAW-((r^///^.) 

J oint Family — Manager —Religious charity — 
Dedication of family property to. 

y alidity-Axii^x vivos dedication — Dedication by 

will — Distinction. 

The dedication by the Karta of a joint Hindu family of a 
portion of the family property for the purpose of a religious 
charity would be valid if assented to in any way, however 
informally, by the other members of the family. Such an 
appropriation may even (if the property allotted be small as 
compared with the total means of the family) be made by 
the Karta without consent. Put the appropriation or aliena- 
tion must be made by the manager by an act inter vivos, and 
must not be an alienation dc futuro by will (140). {Lord 
Phillimore.) GaNGI ReDDI v. TAMMI REDDI. 

(1927) 64 I. A. 136 = 60 M. 421 = 45 C. L. J. 612 = 
26 A. L. J. 593= 1927 M. W. N. 502= 26 L.W, 139 = 

31 C. W. N. 799 = 8 Pat. L. T. 681 = 
29 Bom. L.R. 856 = 4 0. W. N. 482=101 1. C. 79 = 

A. I. R. 1927 P. C. 80 = 52 M. L. J. 624. 

Joint Pamily- Manager— Sale hy. 

Contract for. HINDU LaW—Joint FAMILY— 

Manager— CONTRACT for Sale. etc. 

jV^cessity—Sale for — Balance of price—Failitrc to 

accoun‘ for—Eff'cci of, on validity of sale, 

Wheiv. the manager of a joint Hindu family sold part of 
the joint family property for Rs. 43,500, which was the full 
value, held that proof that the property had been sold for 
that sum to satisfy pre-existing debts to the amount of 
Rs. 38,400 would have been enough to support the sale 
without showing how the balance had been applied (216), 
{Sir John Wallis,) NiAMAT RAJ 2'. DlN DAYAL. 

(1927) 54 I. A. 211= 8 Lah. 697 = 4 O. W. N. 637- 

1927 M. W. N. 463= 26 A. L. J. 609 = 
45 C. L. J. 548 = 28 Punj. L. R. 463=8 Pat. L.T. 647- 
26 L. W. 442 9 Lah. L. J 496 = 39 M. L. T. 346 = 

29 Bom. L. R. 886= 101 1. C. 373 = 
A. I. R. 1927 P. C. 121 = 62 M. L. J. 729. 

Sec also HINDU La\V— JOINT FAMILY— FATHER 

—Sale by— Son’s suit to set aside, and to recover 

PROPERTY SOLD. 

Sec also Hindu Law— Widow — Sale by — Ne- 
cessity— Sale FOR— Balance of sale price. 

(1922) 16 L. W. 478 (481). 

Unauthorised sale — Validity of, as regards manager’s 

share— Bengal and N. AV. Provinces Mitakshara— Law 
in. See HINDU LAW'— JOINT FAMILY- FATHER— MORT- 

G.\GE BY— Invalid Mortgage— Validity ok, as re- 
gards FATHER’S SHAKE. 

-Unauthorised sale— Paid or voidable — Mithila Ldto, 

The Karta of a joint Hindu family governed by the 
Mithila law .sold a portion of the joint family property with- 
out the consent of the other members in order to raise money 
on his account, and not for the benefit of the family. 

Semhle the sale was not necessarily void, but was only 
voidable if objection were taken to it by the other members 
of the joint family (164). {Sir /Richard Couch,) HaNUMAN 
KAMUT z'. HANUiMAN MaNDAR. (1891) 18 I. A. 168 = 

19 C. 123=6 Sar. 91. 

Palidity of— Debts binding at time of negotiation 

for sale— Debts binding ineurred subsequently but beft>rc 
execution of sale deed — AV distinction between. 

Held that, in considering the validity of a sale of family 
property by the manager for discharge of debts binding on 
the family, the High Court erred in making a distinction 
between debts owing when the sale was negotiated and 
debts incurred .subsequently !)ut l>efore the execution of the 
sale deed (216). {Sir John IVallii.) NIAMAT Rai v. DIN 

Dayal. (1927) 64 I. A. 211= 8 Lah. 697- 

4 0. W. N 637=1927 M. W. N. 463^ 
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HINDU 

Joint Famlly—Manager" Sale by— 

’ 25 A. L. J. 599^46 0. L. J. 648= 28 Punj. L R. 463 ~ 

' 8 Pat L. T. 647 = 26 L. W. 442=9 Lah. L- J. 496 = 

39 M. L. T. 345 = 29 Bom. L. R. 886 101 1 C. 373 = 

A. I. R. 1927 P. 0. 121 = 52 M. L. J. 729. 

Validity of-^Suspicion a-^ainst— Grounds for~~In- 

d^mn ty claUSi^ in deed contdintng undertaking by manager 
to indemnify vendee agatnst claim by minor not a. 

A sale deed in respect of joint family property executed 
by the manager of the family and the mother of the minor 
members as their guardian contained a covenant by ihem 
both to indemnify the vendors in full should they suffer loss 
by reason of the minors putting forward a claim after at- 
taining majority. The High Court regarded the insertion 
of that clause as a circumstance throwing suspicion on the 
validity of the alienation as against the minors. 

Held that the clau.se might have been no njore th.in a 
reasonable precaution against the undo ilited risk that the 
vendors who were majors might afterwards make common 
cause with the vendors who were minors and endeavour by 
sitpprcssio veri and suggestio falsi to get tlie sale set aside 
(214-5). (.9/> fohn Wallisfi NlAMAT R.U v. DlN D.AYAL. 

(1927) 54 I A.211-=8 Lab. 597=4 O. W. N. 537 = 

1927 M. W. N. 453 25 A. L. J. 599 = 
45 C.L.J. 548 - 28 Punj. L. R. 463 - 8 Pat. L. T. 647 = 

26 L. W. 442 9 Lah. L. J. 496 = 39 M- L. T. 345 = 

29 Bom. L. R. 886 101 1. C. 373 = 
A. I. R. 1927 P. C. 121 52 M. L. J. 729. 

Joint Family— Manager— Self acquisitions of. 

— bond in his name — Presumption as to. Aee HlM^U 

K.a.milv— — Bond in name ok. 

(1921) 26 C. W. N. 406. 

Debt due to joint family— Purcha.-^e hy manager in 

settlement of. NVv IIINOU l.AW — JOINT F.AMUA M.A- 
NAOKR— DEBT DUE TO JOIN'K KAMIKV. 

(1894)21 1. A. 47(55) 21 C. 590 ''601 2). 


Joint Family p>^opcrty — Presumption — Onus of 

proofs 

Two brothers, who were memliers of a joint Hindu 
family, separated, but. there was no regular partition of the 

estate. The effect of the .separation was that the lands re- 
mained undivided, but each brother, Ixiing no longer a 
member of a joint Hindu family, took his share of the 
rents. The younger brother had then a large claim again.st 
the elder brother, whp had been the manager of the estate, 
in respect of the rents and profits received previous to the 
partition. After a period of eleven months, the brothers 
re-united, and, on the re union, a putni which had b'-en pur- 
chased by the elder brother during the period of separation 
and, indeed all the properties of the brothers, were thrown 
into the joint fund. The brothers again separated, and the 
elder brother thereupon brought a suit against the younger 
brother for the recovery of the moiety of the price paid for 
the putni, on the ground that it had been advame from 
out of the elder brother’s private funds. 

//c/if, that, in the alwence of proof by the elder brother 
that the price had been paid by him from out of his private 
funds, he was not entitled to recover (41 1 ). 

It is not even allege! upon th^se proceedings, that the par- 
ties originally had any separate property ; the piesumption 
of Hindu law is, that property not shown to be separate is 
joint ; and it is an admitted fact that the plaintiff w'as long 
in the management of the joint estate, had received the col- 
lections from it, and was accountable for them to his younger 
brother. And if the moneys employed in the purchase of 
the putni formed part of those so drawn from the joint e.-- 
tate, it follows that the younger brother on the re-union was 
entitied. upon the general principles of Hindu Law, to share 


HINDU LAW— (CV///^.) '1 ' 

g: Joint Family —Manager— Self-acquiBltions of— 

{Contd^ 

in them, as acquisitions made by the use of the joint funds 
(411-2). {Sir James Colvile,) PKANKISHEN PAUL CHOW- 

DRv V. M. Paul chowdry. (1865; 10 M.I.A. 403= 

« W T? 11 - 1 Snth finq .= 2 Sar 164. 


Throwing into common stock of — Evidence of. 

The head and managing memlx;r of a joint Hindu family 
kept one account of the income of his ancestral and self- 
acquired property (obtained as a reward for services ren- 
dered to the Government in the Indian Mutiny) and treat- 
ed the income of both kinds of property as one amalgamat- 
ed fund. No distinction was made by him between the 
income derived from the different classes of property and 
the whole of the income was thrown into one common stock 
and was devoted to the expenditure of the whole of the joint 
family. There was nothing to indicate that he wi.«hed to or 
did treat the property acquired by him as his separate pro- 
perty. Held, that the property acquired by the managing 
member as his self-acquired property had, by his conduct, 
become the property of the joint family and could not Le 
disposed of by him by will without the consent of the other 
members of the family. {Sir John Edge.) INDAR S.AHAI 

V. Shaiam B.ahaduk. (1912) 13 M. L. T. 156 = 

1913 M. W. N. 122 = 17 C. L. J. 299 = 17 C.W.N. 6C9 = 

15 Bom.L.R. 418 = 17 I C. 760 = 25 M.L J. 57 (59-60). 


Joint Family— Manager— Suit against. 

Capacity in — Presumption, See HINDU Law — 

JOINT Family— Man.agek— Decree against— Capa- 
city okman.vgkr IN. (1879) 6 1. A. 233 (236-7). 

Decree in — Sale in execution of — Effect of, against 

other memljers. See HINDU L.AW — JOINT F.AMILY — 
N I .A N .A G E R — D F.C R E !•: A I N Si' . 


Joint Family— Manager- - Suit by— Junior 
members if necessary parties to. 

Contract in sole name of manager — Suit on. See 

Hindu Law— joint Fa-miiy— Business of-Mana- 
GEK OF family. (1911) 38 I. A, 45 = 33 A- 272. 

Joint Family — Manager— Trade by.' 

See Hindu Law— joint Family— Business of 

— Man.ager of family. ^ 

Joint Family — Manager — Will by. 

Consent of other members to^Evidence of^Omissiim 

to deal with property bequeathed at subsequent parti (icn 
betzoeen them i f. 

A portion of joint family property bequeathed by will by 
the head and managing member of a joint Hindu family 
was bequeathed to the widow of a deceased member of the 
family to enure for her life. She would under the Hindu 
law have been entitled to maintenance from out of the joint 
family property. At a partition made after the death of the 
manager between the surviving meml)eis of the family the 
property l>equeathed to the said widow was not dealt with. 
From tliat circumstance it was .sought to draw the inference 
that the will of the managing member was made with the 
consent of the family. 

field, that the inference was not one winch could pro- 
perly be drawn. 

The omission to include that property in the partition was 
probably owing to the reluctance of the members of ti e 
family to interfere during the widow’s lifetime with what 
was certainly the wishes of their ancestor, the manager. It 
is also to be observed that the widow was entitled to main 
tenance. {Sir Jihn Edge.) iNDAR Sahai v. KUN- 
WAR SHAIAM Bahadur. (1912) 13 M. L. T. 156= 
1913 M.W.N. 122 = 17 C. L. J. 299 = 17 C. W 50£ = 
16 Bom. L. R. 418= 17 I-C. 760 = 25 M. L J, 57 (60) 
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HINDU - hAVI - iConUf .) 

J oint Family— Manager— Will by. 

Consent of other members to — Ivdication usual of — 
Recital of consent in body of will - ittestation of will by 
them . 

Their Lordships agree with the opinion of the Hig: 
Court that had the making of the will (by the head and 

managing member of the joint family) been assented to by 

the other members of the joint family, the fact that they 
consented would have been mentioned in the body of the 
will, and their signatures to it would have b-en obtained as 
attesting witnesses. (^/> John EdgeJ INDAR SaHAI 

V. Kunwar Shaiam Bahadur. 

(1912) 13 M. L.T. 156 = 
1913 M.W.N. 122=17 C. L J. 299 = 17 C.W.N. 609 = 
15 Bom L. R 418 = 17 I. C. 760=25 M. L. J. 57(61). 

■ Consent of other members to—Onus of proof of . 

Wheie it was alleged that a will by the head and nian;;g- 
ing member of a joint Hindu family bequeathing joint 
family property was valid because it was made with the con* 
sent of the other members of the family, held , that the onus 
of proving that it was made with such consent lay upon the 
party alleging it. {Sir Join . Ed ^? e .) IndaR SahaI 
V. Kunwar Shaiam Bahadur. (1912) 13M.L.T. 156 = 
1913 M.W.N. 122-17 C. L.J. 299 = 17 C.W N 509 = 
16 Bom. L. E. 418 = 17 I.C. 760 = 25 M.L. J. 57(60). 

Joint family propef ty — M’ill bequeathing -- Valid - 
ity . 

A disposition by will of joint family property by the head 
and managing member of a joint Hindu family is invdiid if 
it is not made by him with the consent of the other mem- 
bers of the family. {Sir John Ed ^ e .) TndaK Saha! 
V. Kunwar Shaiam Bahadur. (1912) 13 M L.T 166 = 

1913 M. W. N. 122 = 17 C. L. J. 299 = 
17 C. W. N. 509 = 15 Bom. L. E. 418 -171. C. 760 

26 M. L. J. 57(61). 

Joint Family— Manager— Zemindary land of 
family— Creation of new Zirat land out of. 

Validity of . 

was the head of a joint Hindu family of Zemindars 
governed by the Mitaksharn law. He executed, what was 
loosely called, a deed cf gift in favour of his only son R 
There were other members of the family beside A and' R 
By that deed he recited that among other family proper.ie*^ 
there was an 8 annas .share in Mouzah .A^and he conveyed 
by gift to his son all his rights and interests in that and 
other prop>erties and then declared that — 

“‘100 rupees per month . . . shall continue to be paid to me 

for defraying the expenses of the maintenance of me 

the declarant, and for meeting my personal expenses, and’ 

OTer and atove that, 150 bighas of land by measurement 

situate in Mouzah P, or in any other Mouzah, shall remain 

in my possession and occupancy as Zirat land, and the 

measurement and the demarcation of the boundaries thereof 

shall be made as soon as possible, and the said land shall 

be held by me in my possession as Zirat without paying 
any rent therefor.” 

Qtuiere , whether S had, as head of a joint family, c.ny 
right to make such an arrangement, although no separation 
of the family had taken place, nor had its properties been 
divided, or to create a new Zirat land out of that which had 
been theretofore merely part of the Zemindary land of his 
family. {Lord Sumtter.) Thakur Sri Ratha 
Krishna z'. Ram Bahadur. (1917) 23 M. L. T. 26= 

16 A. L. J. 33 = 7 L. W. 149 = 27 C L J 191 = 
22C W.N.330= 1918 M.W.N. 163 -4 p L W 9 = 

20 Bom L.E. 502-43 I. 0. 268 = 34 M.L. J. 97 (100). 


HINDU LAW — {Contdf) 

Joint Family— Member of. 

Adjudication as insoi.vent of. 

, Alienation by. 

Business carried on by. 

Charity— Dedication of joint property 'i O 
Confirmation of right as member of joint 
family or partition — Suit for — Mesne 
Profits— Right to. 

Conversion to Mahomedanism of. 

Debt personal of — Decree for, against his 
widow as legal representative— Sale of 

his share in joint familv property in exd 
cutionof. 

Deceased member — ^ShaUe of, in joint pro- 
perty— Suit by one of' surviving members 
to recover his share of. 

Decree for or against. 

Devolution of share of. in joint family 
property. 

Eldest member. 

Endowment deed executed by— Benami or 

NOT. 

Family arrangement by. 

Forfeiture aGain.st— Declaration of 
Gift by. 

Great-grandson if a. 

Joint Family property. 

Lease in favour of a— Confiscation of, 
UNDER Bengal Regn. XI of 1796. 

Marriage expenses of— Provision for. 

Minor membek— Guardian of interest of, 

IN JOINT FAMILY PROPERTY. 

Mortgage by. 

Mortgage in favour of— Purchase of mort- 
gaged PROPERTY subsequently BY ANOTHER 
member FROM A Sl RANGER— ADVERSE POSSES- 
SION— PLEA BY HIM OF. 

POWER OF A'ITORNEV EXECUTED IN FAVOUR OF 

A, BY THE OTHERS — MOR'JGAGE BY MEMBER IN 
CASE OF— POWER OF. 

PROPERTY IN NAMEOF-CLAIM OF OTHER MEM- 
BERS TO, ON GROUND OF ITS BEING JOINT 

FAMILY PROPERTY— Estoppel. 

Properties purchased in names of differ- 
ent STRANGERS TO FAMILY AT DIFFERENT 

TIMES— Suits different for shares in. 

PURCHASE IN name OF A, WITH FAMILY FUNDS 
AND FUNDS OF STf ANGER TO FAMILY. 

Revenue RECorns— Record of member as 

SOLE proprietor OF JOINT FAMILY IN - EFFECT 
OF. 

Right as member of joint family— Confir- 
M.ATiON OF— Suit for. 

Sale by. 

Self-acquisitions ok. 

Trade carried on by. 

Will by. 

Joint Family — Member of — Adjudication as 

insolvent of. 

•Property vesting in assignee by reason of. See PreSI 

. ^ 


pENCY Towns Insolvency act of 1909, Ss. 17. 2. 
52 — Hindu Law— Joint Family— Mfmber of. 

(1924) 52 I. A. 22=6Lah. 1. 

Joint Family— Member of— Alienation by. 

■Inconsistent with strict theory of Mitakshara joint 


family — Right of alienation established in Madras and 
Bombay founded on purchaser's equity. 
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HINDU liA7!N~-{Conid.) 

Joint Family— Member of— Alienation 

There can be little doubt that all alienations by one co- 
parcener of his share in undivided property, whether .volun- 
tary or compulsory, are inconsistent with the stiict theory of 
a joint and undivided Hindu family ; and the law as estab- 
lished in Madras and Bombay has t)een one of gradual 
growth, founded upon the equity which a purchaser for 
value has to be allowed to stand in his vendor’s shoes, ard 
to work out his rights by means of a partition (102). (Sir 
James W.Cch’ii,'.) SURAJ BUNSI KOEK re ShEO Pi'O- 
SHAD SlNC.H. ( 1879) 6 I. A. 88 - 5 C. 148 (163 7) ^ 

4 C. L. R. 226 = 4 Sar. 1 - 3 Suth. 589. 

(^/> Janus IWCohnlc,) l.AKSHMAN DaDAXAIk' 

7'. RaMACITANDRA DADA NAiK. 

(1880)7 I. A. 181 fi95) 5 B. 48 (62) = 7 C. L. R. 320 

4 Sar. 173 ^ 3 Sutli. 778. 

Invalid alienation — Validity of, as regartls aliei'orV 

share — liengal and N. \V.-P. — Mitakshara l.iw in. Sec 

Hindu Law - Joint Family —Fa'j her— Mori (. '('.k 
BY— Invalid Mortgage— Validii y oe, tnt'. 

Ri^ht of — Extension ofy heyenJ decided cas<-s — Ques- 
tion as to — Point for consideration in case of. 

Whenever an attempt is made to extend the (!octrii>e of 
the alienability by a co parcener of his undivided share 
beyond the decided cases, the question is, not so much 
whether an admitted principle of Hindu law .shall l)e carried 
out to its apparently logical consequences, as what arr* the 
limits of an exceptional doctrine estal)!ished by moderr 
juri.sprudence ( 195). {^Sir James M'. Co/7-i/e.) LaK.SHMAN 
DADA NAiKr. KAMACHANDKA DADA VAIK. 

f 1880) 7 I. A. 181 5B.48r62) 7C. L R. 320 

4 Sar. 173 3 Suth. 778. 

Riy/tt of — Extension of, to alienation hy will . 

Their Lordships refused to extend the doctrine of 
the alienability by a co-parcer.er of his undivided share 
without the consent of his co-sharers to an alienation by him 
of such .share by will (195) {Sir James W. Coh’ilc.) LaK- 
shman D.ADA NAIK V , Kam.achandra Dada Naik. 

(1880) 7 I. A. 181 5B. 48 (62) = 7 C. L. R. 320 = 

4 Sar. 173 -3 Suth. 778. 

— -Right of~-Laio in different Presidencies as to — Ali- 

enation fop value — Alienatiopi by gift — Distinction. 

It has been settled law in the Presidency of Madras that 
one co-parcener may dispose of ancestral undivided estate, 
even by contract and conveyance to the extent of his own 

share (101-2). 

The same law now obtains in the Presidency of Bombay. 
But it appears that, in order to support the alienation by 
one co-parcener of his share in undivided property, the 
alienation must be for value. The Madras Courts, on the 
other hand, seem to have gone so far as to recognise an 
alienation by gift (102). 

In Bengal, however, the law wliich prevails in the other 
Presidencies as regards alienation by private deed has not 
yet been adopted. In a leading case on the .subject, that 
Court held that, according to the Mitakshara law as receive<' | 
in the Presidency of Fort William, one co-parcener had no’ | 
authority without the consent of his co-sharers to mortgage 
his undivided share in a portion cf the joint family estate, 
in order to raise money on his own account, and not for the 
benefit of the family (102-3). {Sir James W. ColviUf) 
SURAJ BUNSI KOER V . ShEO PROSH AD SINGH. 

(1879) 61. A. 88 = 6 C. 148 (166 7) = 4 C.L.R. 226 = 

4 Sar. 1=3 Suth. 689. 

Right of, before and after partition — Bengal Mitak- 
shara— Nature of partition required. 

Under the Bengal Mitakshara" law, so long as the interest 
of a member of a joint family in the joint family property is I 


HINDU LAW— 

Joint Family— Member of— Alienation \iy—{Contd.') 

indefinite, he is not in a position to dispose of it, at his own 
hand, and for his own purposes ; bui, as soon as partition is 
made, he becomes the sole owner of his share, and has the 
same powers of disposal as if it had been his acquired pro- 
perty. Actual partition is not in all cases essential. An 
agreement by the members of an undivided family to hold 
the joint property individually in definite shares, or the 
attachment of a member’s undivided share in execution of 
a decree at the instance of his creditor, will be regarded as 
.sufficient to support the alienation of a member’.s interest in 
the estate, or a sale under the execution (196-7). {Lord 
IVaison.) MADHO PaRSHAD MEHRBUN SINGH. 

(1880) 17 I. A. 194 18 C. 157 a61) = 5 Sar. 686 = 

R. & J.’sNo. 121. 

Right of, without consent of co-sharers — Law in 

Madras and Bombay. 

('omparatively modern decisions of the (’ourts of Madras 
and Bombay have been recognised by this Committee as 
establishing that one of several co parceners has, to .some 
extent, a power of disposing of his undivided share without 
the consent of his co-sharers (193-4). iSii James W. Col- 

vile.) j.akshman Dada Naik v. Kamachandra Dada 
Naik. (1880) 7 I.A. 181- 5 B. 48(61) = 7 C.L R. 320 = 

4 Sar. 173^ 3 Suth. 778. 

Right of other members to ifnpeach — Mitakshara 

law as to. 

The rights of co-parceners in an undivided Hindu family 
•mverned Ijy tlie law of the Mitakshara to impeach an ali 
enation made by one meml)er of the family without their 
autiiority, express or implied, has of late years been fre- 
quently before the Courts of India, and it cannot be said 
that there has been complete uniformity of deci'^ion respect- 
ing it (101). {Sir James IT. CoP-ile.) SUKAJ BUNSI 
KOER 7'. ^HLO PK().SH.\n SiNGH. (1879) 6 I. A. 88 = 

5 C. 148 ( 165) 4 C.L.R. 22b 4 Sar. 1 = 3 Suth. 589. 

Validity of' — Alienation made on memlhi's oson 

account and without consent of co sharers — Wholly invalid 
under N, W. P. Mitakshara. 

Under the well-known rule of the Mitakshara (N.W, 
Provinces), as clearly laid down in Sahu Ram’s Case, joint 
family properly “ cannot be the subject of a gift, sale or 
mortgage by one co parcener except with the consent, express 
or implied, of all the other co-parceners. Any deed of gift, 
sale ()r mortgage granted by one co-parcener on his own 
account of or over the joint family property is invalid ; the 
estate is wholly unaffected by it, and it stands entirely free 
of it." This law has been, in substance, repeated again and 
a»ain. It is in entire accord with the ancient texts. The 
•exception to this rule isvvherethe consideration for the tra: - 

saction is an antecedent debt of the vendor or mo;tgagor. 

{lord Shawf) CHET K.AM v. RaM SiNGH. 

(1922) 49 1. A- 228 (232-3)- 44 A. 368 (374) = 

16 L- W 89= 31 M. L. T. 50- 1922 M. W. N. 456 = 

3 P. L. R. 1922 24 Bom. L. R. 1231 = 

27 C W N. 150- 21 A. L. J. 114- 37 C. L. J. 79 = 

3 Pat. L. T. 363 = 4 U. P. L. R. (P.C.) 64 = 

A. I. R. 1922 P. C. 247 = 67 I. C. 669 = 

43 M. L. J. 98 

• 

Joint Family — Member of— Business carried on hy. 

.See Hindu law — Joint Family — Business ok 

— MEMBER OF FAMILY. 

Joint Family— Member of— Charity— Declicatlcn of 

joint property to. 

Validity of ^Other member s right to dispute — Effect 

on, of ratification of dedication by them. 

R, a Hindu merchant carrying on business in the city of 
Bombay, by his will, devoted a lac of rupees to the establish^ 
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HINDU 'LKVJ—iCoutd.) 

Joint Family— Member of— Charity— Dedication 

of joint propexty to~-{Contd,) 

ment and maintenance of a dhurmasala in Bombay for the 
benefit of Sadhoos and Saints. The plaintiff-respondent 
was one of the Irustees named in the will. The defendant- 
appellant was the son of the testator’s only brother, who was 
dead at the date of the will. Either as heir or as the resi- 
duary devisee and legatee of his uncle, the testator, the appel 
lant was entitled to the whole residue of the testator’s pro- 
perty. He contended that the property of which the testa- 
tor was in possession during his lifetime was joint family 
property, and that under the provisions of the MitaUshara 
law the testator had no power of disposing of it to the dhur- 
masala or other charitable objects indicated by his will. 

The will of R stated that the appellant had a right of in- 
heritance to the whole of his {R's) moveable and immoveable 
property ; and provided that when he attained the age of 21 
years the executors appointed in the will should entrust to 
the appellant the whole of the testator’s property, move- 
able and immoveable, that might remain after defraying 
the expenses agreeably to all the conditions stated in the 
will. As regards the dhurmasala, the will provided that the 
management thereof should be conducted by the executors 
appointed in the will up to the time the appellant attained 
the age of 21 years, and that after he attained the age of 
21 years the executors and the appellant should jointly con- 
duct the management of the charity. 

After the testator’s death, a specific part of his estate was 
set apart by the executors to answer the charitable trusts 
created by his will, and, after the appellant attained the age 
of majority, the residue of the testator’s estate was made 
over to him. Further as part of the same arrangement a 
deed was executed, the parties to which were the executors 
who proved and acted of the first part, and the appellant of 
the second part. That deed recited that the appellant was 
satisfied with the management and administration of the 
testator’s estate by the executors, that they being willing to 
make over and assign to him the estates and property of the 
testator remaining in their hands, not subject to charitable 
and other trusts, the appellant had agreed to receive the 
same, and to execute the release al>solving them from any 
manner of liability in respect of the administration of the 
estate of the testator. The appellant not only released the 
executors from such liability, but agreed to become, and did 
become, joint trustee of the trusts and charities, including 
the charity in question. 

Held, affirming the High Court, that even if the testator 
had not such an ownership of the property as entitled him to 
devote a lac of rupees to the charity in question, the effect 
of the transactions referred to above, was to make a valid 
dedication of the property set apart to the charity in que,-- 
tion (94). {Sir Arthur Hothouse.) PURMANUND A.SS 
JEEVUNDASS 7>. VENAYAK RaO. (1882) 9 I. A. 86 - 

7B. 19(29 30)=12C.L.R. 92 = 4 Sar. 366. 
Joint Family— Member of— Confirmation of right as 

member of joint family or partition— Suit for— 

Mesne Profits— Eight to. 

C. P. Code, provisions as to such profits — luappli 

cability of. 

The provisions of the Code of Civil Procedure as to mesne 
profits are intended for and are applicable to suits for land or 
other property in which the plaintiff has a specific interest, 
and not to a suit by members of a joint Hindu family for a 
decree confirming them in the enjoyment of their rights as 
members of a joint Hindu family without being deprived of 
the same by the manager, or to a suit for a partition where 
the plaintiff has no specific interest until decree (59). {Sir 
Richard Couch,) PiRTHI PAL SiNGH v. ThaKUR Jewa- 

HIR Singh. (1887) 14 I, A. 37= 14 C. 493 (509)- 

4 Sar. 768, 


HINDU LAW-(C^,,/^.) 

Joint Family— Member of— Conversion to 

Mahomedanism of. 

Share in joint property— Effect on. See HINDU 

— Conversion 'ro Mahomedanism. 

(1911) 38 I. A. 87 (98) = 33 A. 366 (363). 

Joint Family — Member of — Debt personal of 

Decree for, against his widow as legal representative 
Sale of his share in joint family property in 

execution of. 

Binding nature of decree and of sale against survive 

ing members. 

In this case, one of the questions referred by the Division 

Bench of the High Court to the consideration of the Full 
Bench was : — 

B, a member of a Hindu family living under the Mitak- 
shara law. and having joint family property, died entitled to 
an undivided share in such property, and leaving two widows 
Mm surviving. After the death of C, his widows were sued 
in their representative capacity in respect of debts incurred 
by him in his lifetime on his own account, and not for the 
benefit of the joint family, and decrees were obtained 
against the widows in that capacity. In execution of one 
or more of these decrees, an interest in certain portions of 
the joint family property, to the extent of the share to which 
B was entitled in his lifetime, has been sold by auction, and 
the purchasers have taken possession. Can the nephew of 
B, who is one of the surviving members of the joint family, 
recover from the purchase: s possession of the interests which 
they have purchased, or any part of them .? 

The Full Bench unanimously answered that question in 
the affirmative. The result of their opinion was thus 

expressed by the Chief Justice I think, therefore, that 
this property, not being the property of the widows, and 
not being the property of the heirs of the deceased, could 
not be made available under the decree against the widows ; 
that if it could \ye made availalde at all for payment of the 
debts of the deceased, it must be in a suit against the 
survivors to charge the share of the deceased in the joint 
ertate with the payment of the decree, by suing the sur- 
vivors for the debt, and asking to have the deceased’s 
share of the estate made available in the hands of the sur- 
vivors to the same extent as that to which it would have 
been made available if the deceased had left a son and the 
estate had gone to him by inheritance, instead of to the 
survivors by survivorsliip. I think, then, that the question 
must be answered in the affirmative ; that the plaintiff has 
a right to sue the purchaser under the decree to recover 
back the estate, inasmuch as the property belongs to him, 
and the title of the purchaser under the decree against the 
widows is an invalid title (21-2).” 

Held, that no objections could be urged to the answer 
given by the Full Bench (27). {Sir James VV. Cohnlef) 
MUSSUMAT J’HOOLRAS KOONWAR Z'. I.alla Jogfshur 
SaHOY. (1876) 31. A. 7 - 1 C. 226(245) 

25 W. R. 285^ 3 Sar. 673 3 Sixth. 236. 

Joint Family — Member of— Deceased member — 

Share of. in joint property- Suit by one of 
surviving members to recover his share of. 

Mai ntai nabi I i ty — Cond i tions. 

On the death of a childless Hindu, S, one of his two 
cousins, alleging that they and the deceased were joint in 
estate and that on the death of the latter they became entitl- 
ed to his share by survivorship, sued the widows of the 
decea.'-ed and recovered possession of one moiety of the 
deceased’s share in the joint family property. Subsequently 
the remaining half-share of the deceased in portions of the 
joint family property was seized and sold in execution of 
decrees obtained against his widows as representatives. 
Thereupon the other cousin of the deceased sued to recover 
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HINDU LAW— 

Joint Pamily — Member of — Deceased member — 
Share of, in joint property -Suit by[one of surviv- 
ing members to recover his share of— (Coja(/.) 

possession of his share of the joint family property of dece- 
ased, and to set aside the said execution sales. .S’ was 
also made a party-defendant to that suit, aiul he disclaimed 
all interest in the suit, on the ground that he had already 
obtained possession of his share in execution of the decree 
in his own suit. 

//e/dy that under the circumstances of the case the objec- 
tion to the frame of the suit, vh.y that it was a suit by one 
of the surviving members of a joint and undivided family 
for his separate share of the share of a deceased member 
in the joint property, was one of form rather than of sub- 
stance, and that the suit ought not to have been dismissed 
on that ground (26 7). {Su /n/ztcs If. Co/vj/c\) MuSSU- 
MAT PHOOLBAS KOONWAU 7'. LALLA JOGESHUR SaHOV. 

(1876) 3 I. A. 7 -1 C. 226 (243 1)- 25 W. R. 285 = 

3Sar. 673- 3 Suth. 236. 

Joint Family— Member of- Decree for or against. 

Al'TACHMENT AND SALE OF UNDIVIDED SHAKE OE 

MEMBER IN EXECUTION OF. 

—Purchaser at — Pighi of. 

The right of the purchaser at an execution sale of the 
share of a co-sharer in joint family property must be limited 
to that of compelling the partition which his debtor might 
have compelled, had he l)een so minded, before the aliena- 
tion of his share took place (355). {Sir James If. Cohiie.) 
Deendyal Lalz'. Jugdekp NakajN Singh. 

(1877)4 I. A. 247 3 C. 198 (208 9) 1 C. L. R. 49 

3 Sar. 730 3 Suth. 468. 

Purchaseis of the right of a member of a joint lliiulu 

family in family property at a sale held in execution of a 
decree against that member acejuire the right of compelling 
the partition which the debtor might have compelled had he 
been so minded l^efore the alienation by the sale of his 
share took place (122). {Sir Richard Couch.) HaLGG- 
BIND Das V. Narain Lal. (1893) 20 I. A. 116 

15 A. 339 (349-50)- 6 Sar. 313. 

Validity of. 

Mr. Leith referred in his argument to the family property 
of Hindoos, and urged that such a share in such property 
may be attached and sold in execution. No doubt can be 
entertained that such a share is propeity, and that a decree- 
holder can reach it. It is specific, existing, and definite (50). 
{Lord Justice jamesf) SVUD TUEEUZZOOL HOSSEIN 

Khan v, Rughoonath Pershad. 

(1871) 14 M.I. A. 40---7 B. L. R 186 - 2 Suth. 434- 

2 Sar. 656 R. & J’s. No. 10 (Oudh). 

Validity of— Kengal Mithakshara. HINDU I.AW 

— JOINT FAMILY— Member oi--Sale by — Vai.idha 
OF— ait.achment of shake in execution. 

(1890) 17 I. A. 194 ri97) = 18 C. 167 (161). 

Validity of^Dayabhaga Law— Mithakshara Law tn 

Madras and Bengal — Law in Bombay Prcsidmcy — Decree 
for personal debt of member. 

In lower Bengal, that is, under the law of the Dayabhaga, 
it is settled law that the right, title, and interest of one cc- 
sharer in a joint estate may be attached and sold in execu- 
tion to satisfy his personal debt ; and that the purchaser 
under such an execution stands in the shoes of the judg- 
mer.t-debtor, and acquires the right as against the other 
co-sharers to compel a partition (251-2). 

A similar rule prevails in the South of India, though the 
law there administered is founded on the Mithakshara. 
The law is to the same effect in the Presidency of Bombay 

(252). 
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Joint Family— Member of — Decree for or against— 

{Contd.) 

ATI'ACHMENT AND SALE OF UNDIVIDED SHARE OF 
MEMBER IN EXECUTION OY—{Conidf) 

Heldy that, as regards the question whether the share 
of one co-sharer in a joint faniily estate can betaken and 
sold in execution of a decree against him alone, the law 
should be declared to be the same under the liengal Mithak- 
shara as that which exists in Madras (,255). {Sir James 
IV. Colvilc.) DEENDYAL LaL v. JUGDEEP NaRAIN 

Singh. (1877) 4 I. A. 247= 3 C. 198 ( 206}= 

1 C. L. B. 49=3 Sar. 730-3 Suth. 468. 

Validity of — Law in Madras^ Bombay and Bengal 

as to. 

In Madras the share of one co-parcener in ancestral 
undivided estate may be icized and sold in execution for 
his separate debt. As regards Bengal that question must 
be taken to liave been set at rest by the recent deci^ion of 
this tribunal in Deendyal Ball Jugdeep Narain, by which 
the law has so far been assimilated to that prevailing in 
Madras and Bombay, that it has l)een ruled that the pur- 
chaser of undivided property at an e.xecution sale during 
the life of the debtor for his separate debt does acquire his 
share in such property with the power of ascertaining and 
realising it by a partition (102-3) {Sir James IV. Colvilef) 
Suuaj RUNSi Koek V. Sheo Proshad Singh. 

(1879} 6 I. A. 88-5 C. 148 ri66 7)- 4C. L.B. 226 = 

4 Sar. 1 = 3 Suth. 589. 

Validity of — Law in .Madras and Bombay. 

Compaiatively modern decisions of the courts of Madras 
and Bombay have established that the undivided share of 
one .several co-parceners in ancestral property may be seized 
and sold in execution the separate debt of the co-sharer, 
at least in the lifetime of tlie judgment-debtor, and that it 
may also be made the subject of an alienation by deed 
executed for valuable consideration (103-4). {Sir James 
If. ColvilcL) LAKSHMAN DADA N.\IK 7'. Ramachandra 
D.\Da Naik. (1880) 7 I. A. 181 5 B.. 48(61) = 

7 C. L. R. 320 4 Sar. 173 = 3 Suth. 778 


Decree against member in rfpresent.ative 

CAPACITY. 


What amounts to — Sale of family property in execu- 
tion of — Binding fiature ofy on other members. 

A Hindu died, leaving a son. That son died subsequently, 
leaving two sons. M and C. Subsequent to his father’s death, 
.]/ was sued as the heir of his grandfather, and a decree 
was pa.ssed in that suit for the recovery of a sum of money 
on account of the rents of a certain mouzah, and it was 


stated that the grandfather had taken a lease of that mou- 
zah from 1847 to 1854. It was further 01 dered that the 
decree was not to be executed against the person and self- 
acquired property of defendant, but against the property 
left by tlic deceased leaseholder, the grandfather. In exe- 
cution of that decree the mouzah in respect of which the 
rent was due was sold. 

It was found that the family was joint, that the grand- 
father, in taking the lease of the said mouzah, took it on 
behalf of the family, and the debt in respect of which the 
decree was pa.ssed was therefore a debt from the family, 
and that the mouzah in respect of which the rent was due 
and which was sold in execution of the decree was part of 
the joint family property. 

Lleldy that /I/, must be deemed to have been sued as a 
representative of the family, that the decree w’as substan- 
tially a decree in respect of a joint debt of the family and 
against the representative of the family, and that it might 
be properly executed against the joint family property 
(236-7). 


XIO 



1747 


THE PRIVY COUNCIL DIGEST 


1748 


HINDU -LA.SN^-iCofitd.) 

Joint ramily — Member of — Decree for or against 

~{Confd.) 

DECKKE against ^fKiMBER IN REPRESENTATIVE 
GAPACITV— What amounts TO-^iCo^ud.) 

With respect to the order as to the execution, it appears 
to their Lordships that the fair construction of it — though 
it may not be drawn up with much accuracy— is that the 
decree is not to be executed against the self-acquired pro- 
l>erty of d/, but against the family property which is there 
descril)ed as that left by the grandfather for the purpose of 
distinguishing it from the separate property which may 
have belonged to M. J.ooking to the substance of the case, 
it appears to their Lordships that the decree was a decree 
against the representative of the family in respect of a family 
debt, and that it is one which could be properly executed 
against the joint property of the family (237). {Sir 
Robert P. Collier.) RISSESSUR I.ALL SaHOO r-. MaHA 
RAJAH LUCHMESStlk SiNOH. (1879) 6 1. A. 233 - 

5 C. L E. 477 4 Sar. 76 3 Suth. 686 - Bald. 331. 

Decree for or against member in represen- 
tative CAPACnV. 

'Biudin^ fialure of, on oilier members. 


HINDU -UkVi^-iConid.) 

Joint Family— Member of— Devolution of share 
of. in Joint family property— 

h^rs (116). {Sir Barnes Peaeoch.) ROBERT WaTSON & 
LO. V. Ram Chand Dutt. (1890) 17 1. A. 110= 

18 0.10(17) = 6 Sar. 636 

~ of a Hindu joint family governed by the 

Uayabhaga law, on the death of a joint owner his share in 
the jomt properties does not pass to the survivor but to his 
own heirs, (ford SaPoesen.) HEMLATA DeVI SatYA 
CHARAN Kanerji. (1928) 5 0. W. N. 662= 

109 I. C. 642= A. I. E. 1928 P. C. 248. 


This case cannot in any degree be likened to those which 
sometimes occur in India, wherein the interest of a joint 
and undivided family being in issue, one member of that 
family has prosecuted a suit or has defended a suit, and a 
decree has been made in that suit which may afterwards be 
considered as binding upon all the members of the family, 
their interest being taken to have been sufficiently represent- 
ed by the party in the original suit (376). {Sir James IV. 
Colvile.) JOGeNDRO DeB ROY KUT Z'. FUNINDRO DeB 

Roy KUT. (1871) 14 M. LA. 367 = 

11 B. L. E. 244 P.C. = 17 W. E. 104 2 Suth. 617 = 

3 Sar. 32. 

Sale IN execution of, of joint famii.v 

PROPERTY AS PROPERTY OF MEMBER. 

Purchaser's title to properly sold. 


A creditor of a co-parcener of a joint Hindu family go 
verned by the law of the Mithakshara may, under certain 
circumstances, obtain a partition of his debtor’s share in 
joint family property, and when in executing a decree a 
Court .sells what is joint family property as the property of 
the judgment-debtor the purchaser at the Court sale may 
under certain circumstances obtain a good title to what he 
purchases (25). {Sir John Edgef) SaT NARAIN v. Be- 
HARI Lal. (1924) 62 I. A. 22 = 6 Lah. 1 = 

(1925) M. W. N. 1- 23 A. L. J. 85- 6 L. E. P. 0. 1 = 
21 L. W. 376 = 27 Bom L. E 136 29 C. W. N. 797 = 

26 P. L. E. 81 = A. I. E. 1926 P. C. 18 = 

84 I. C. 883 - 47 M. L. J. 857. 

Joint Family— Member of— Devolution of share 

of, in joint family property. 

Dayabha^a law. 


Mithiia Law—Widmv^Brothers—Ri ght of. 

According to the Mithiia Law, the share of a member of 
a joint Hindu family who dies without male issue but 
leaving a widow and brothers would pass to his brothers, to 
the exclusion of his widow, who would be entitled only to 
mainlenance (415-6). {Sir James IV. Colvile.) MuSSUMAT 

Anundee Koonvvar t. Khedoo Lal. 

( 1872) 14 M. I. A. 412 = 18 W. E. 69 = 2 Suth. 691= 

3 Sar. 50. 

J oint F amily — Member of — Eldest member. 

Ancestral Property — Mutation of names on death of 
father in favour of eldest son in respect of— Effect of— Ex- 
clusion of other members merely by reason of. See HINDU 

Law — Ancestral Property — Mutation of names, 
ETC. (1926) 63 1. A. 220 (227-8) - 48 A. 269. 

-Ancestral property — Settlement of, in name of eldest 

member — Effect of, on rights of other members — Joint 
enjoyment and exercise of equal rights by all— Proof of. See 

Hindu Law— Ancestral Property— Seitlement 
OE. etc. (1870) 13 M, I. A. 542 (646, 648). 

—Father— Property held under grant by— Re-grant of, 

in his lifetime, to his eldest son — Nature of property in that 
son’s hands— Question between him and his brothers. See 

Hindu I, aw — Ancestral Property — Self-acquisi- 
tion — Father — Proper'i'y held under grant by. 

(1847) 4 M. I. A. 246. 


Property in name of, and dealt with as his awn by-- 

Claim by other members to share in— Onus of proof on them. 

Where, in a case in which the grant of certain property 
was in the name of P, the eldest of four bi others constitut- 
ing a joint Hindu family, and he appeared alone to have 
dealt with a large portion of it in his own sole name, ano- 
ther brother claimed a share in the said property, held that 
it was for the latter to make out his title to a share of any 
portion which he claimed (256). {Mr. Pemberton Leigh.) 

Mussumat Golab koonwar r. The Collector of 

Benares. (1847) 4 M. 1. A. 246 = 7 W. E. (P. C.)47= 

1 Suth. 186=1 Sar. 343. 

Joint Family— Member of— Endowment deed 
executed by— Benami or not. 


Admitting the family to have been joint, and the sons 
joint in estate, the right of any one of the co-sharers would 
not, under the Hindu law, pass over, upon his death, to the 
other co-sharers ; it would part of the estate of the decea- 
sed co-sharer, and would devolve upon his legatees, or his 
natural heirs (553). {Lord Justice Turner.) SREEMUTrv 
SOORJEEMONEY DOSSEE v, DENOBUNDOO MULLICK. 

(1867) 6 M. I. A. 626=4 W. E. 114 = 1 I. J. N. S. 37 = 

1 Suth. 291 = 1 Bur. Eep. 228 - 1 Sar. 683. 

According to the ordinary law of Bengal upon the 

death of any one of the brothers constituting a Hindu family 
joint in estate the share of the joint property to which at the 
time of his death he might 1)e entitlerl would descend to his 


•Evidence. 


G, R and P were brothers, and constituted a joint Hindu 
family governed by the ordinary law of Bengal. In 1877 P 
executed two deeds of endowment, or nirdes patras, one on 
the 24th of July and the other on the 12th of DecemW. On 
the former of those dates the three brothers were entitled to 
a 12 anna share of a certain pergunnah which they held in 
patni. The question was whether P divested himself of his 
one third of the 1 2-anna share held in putni by the deeds of 
endowment executed by him. 

It appeared that from the time of the execution of the 
deed of the 24th of July, 1877, until after the death of P, a 
period of about three years and three months, no change 
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HINDU LAW— 

Joint Pamily— Member of— Endowment deed exe- 
cuted by— Benami or not— (Co/tfi/.) 

took place in the accounts, or in the management, or of 
dealing with the business ©restates, or the proceeds thereof. 
Mortgages were executed, in which P joined ^ and everything 
appeared to have gone in the same manner as if the deeds 
had never been executed, except that the family idol was 
removed from the house of Gto that of P. No act was done 
by P or his brothers in which he w'as described as shebait. 

//e/dy reversing the High Court and restoring the District 
Judge that it w as not the intention of /’or of his brothers 
that the deeds should be acted upon, or that P should titere- 
by divest himself of his share of the property, and that the 
deeds were merely fictitious, or benami (116-7). (Sir Par- 
lies Peacock.) ROBERT WATSON & CO. 7'. KaM CHAND 

DuiT. (1890) 17 I. A. 110=18 0. 10(18)- 

5 Sar. 536. 

Joint Family— Member of— Family arrangement by. 

Will by membei invalid as such if may be good evi- 
dence of, with consent of other members Sec HINDU I. AW 

— JOINT FAMihY— M ember of— Wilt by— Deed in- 
VALID AS A. (1926) 53 I. A. 123(132 3) = 48 A. 313. 

Joint Family -Member of — Forfeiture against — 

Declaration of. 

Ancestral estate — Forfeiture of (J) Benefit of — Right 

of other ntembers to (2) Maintenance of widow of ancotor 
— Right of — Effect on & (3) Shares of other meml)eis — 
Effect on. See BENGAL REGUL.vriONS — RESISTING 

Process Regulation XI of i79()— Hindu I.aw— 
JOINT Family. ( 1847) 4 M. I. A. 246. 

Effect of, on rights of other members — Zemindary 

held by joint family — Forfeiture of interest of member in, 
under Bengal Regulation XI of 1/96 — Delinquent registered 
proprietor of estate--Dejinquent not such — Distinction. See 

Bengal Regulations— Resisting Process Regula- 
tion XI OF 1796, S. 4. (1867) 11 M. I. A. 223 (238 9). 

Joint Family— Member of— Gift by. 

Setti7tg aside of — Sttit by other members for — Decree 

in — Form of — Decree afjfirmiiig gift to e.xtcnt of donor s 
share— Validity — Mithakshara law. 

The suits out of which the appeals arose related to the 
validity and effect of two deeds of gift made by one Dy de- 
ceased, the father of the 1st plaintiff and appellant, and 
grandfather of the other plaintiffs and appellants. The 
son as.serted that he and his father were joint members of a 
Hindu family, and that the properties to which the gifts 
related were part of the joint family estate. 

The Subordinate Judge, who held that the properties 
dealt with by the deeds in question were joint family proper- 
ties and that the deeds were therefore invalid, however, gave 
a judgment only in respect of five-sixths of the property, 
Uking it that at the time of D's death, there were six mem- 
bers of the family, and being of opinion that D had there- 
fore one-sixth share in the properties which he could pass by 
the deeds of gift. 

Held that that was an error (747). 

D had no separate sixth share. The whole property be- 
longed to the one Hindu family, and accrued upon his death 
to the surviving members (747). {Sir Walter Phillimore.) 

Kadhakant lal V. Nazma Begum. (1917) 46 C. 733= 
22 0. W. N. 649 = 27 O. L. J. 632== 16 A. L. J. 537 = 
6 P. L. W. 72 = 23 M. L. T. 392=46 I. O, 806 = 
(1918) M. W. N. 386 = 20 Bom. L. E. 724 = 

36 M. L. J. 99. 


HINDU LAW-{Contd.) 

Joint Family— Member of— Gift hy—iContd.) 


Validity — Mithakshara law — Bombay — Madras, 

The Madras High Court ha.s rule I tliat an alienation by 
gift, or other voluntary conveyance inter vivoSy will be valid 
against the non-assentient co parceners. The Bombay High 
Court has, on the other hand, ruled that a co-parcentr can- 
not, without the consent of his co-sharers, make a gift of 
his share. Their Lordships do not think it necessary to 
decide betw’een the conHicting authorities of the Jkjmbay ami 
the Madras High Courts (194-5). {Sir James W. Coh tU.) 

Lakshman Dada Naik rc Ramachandra Dada Naik 
(18801 7 LA. 181 5 B. 48(61) 7 C.L.E. 320 

4 Sav. 173 3 Suth. 178. 

Validity of, to extent of donor’s share — Mithakshara 

law. See Hindu Law— Joint famiev— Member of— 
Gift hv— Seiting aside of. (1917 j 45 C. 733(747). 

Joint Family— Member of— Great grandson if a. 

Mithakshara law. 


Under the law of the Mithaksliara the great-graml.son is 
as much a member of the joint family as a son or grand.son 
(208). {Mr. Ameer Ali). MaSIT-UlLAH re DaMODAK 

Prasad. (1926) 53I.A. 204 = 48 A. 618 = 

1926 M. W. N. 816- 3 O.W.N. 721 = 
7 P.L.T. 816 31 C.W.N. 293 - 
A.I.R. 1926 P.C. 105 98LC.1031-25A.L.J 1 

28 Bom LE. 1402 - 44 C.L.J. 321 = 
24 L.W. 551- 51M.L.J. 792. 

Joint Family— Member of— Joint family property. 


(. ()-I»ARCENAR\ SHIP IN, AND SURVIVORSHIP 

I oi.i.owiNG ui'ON IT— Separately acquired pro- 
perty OF MEMBER IN SUCH FAMILY 


Principle inapplicable to. 

FAMILY— Co- PARCENARY IN— 


Hindu Law— Joint 
Members oi- eamiey. 


(1863) 9M.I.A. 639 ( 611;. 


CO-PARCKNARVSHIP IN, AND SURYIYORSHIP 
FOLLOWING UPON IT — SeYERANCE OF 

CO-PARCENARVSHIP 

What amounts to. X-cc HINDU LaW— JOINT 

FAMILY— CO-PARCENAKY IN. i 


Exclusion from. 

See Limitation act of 1908, art. 127. 

Exclusive possession of. 

Meaning of. See POSSESSION— EXCLUSIVF POS 

SESSION. (1918) 9 L.W. 123 (123-4). 

Interest in— Nature of. 

——According to the true notion of an undivided family 
in Hindoo law, no inoividual member of that family whilst 
it remains undivided, can predicate of the joint and un- 
divided property, that he, that particular member has a 
certain definite share. No intlividual member of an un- 
divided family could go to the place of the receipt of rent 

or receiver of the 

rents, a certain definite .■•hare. The proceeds of undivided 
property niuit be brought, according to the theory of an un- 
divided family, to the common chest or purse and then 
dealt with according to the modes of enjoyment by the 
memliers of an undivided family (89-90). {Lord Wesdurv ^ 
APPOVIEK f. K.ama Subb.a AIV.AN. 

(1866) 11 M.I.A 75=8 W.R.fp 0)1 = 

1 Siith. 657=2 Sar. 218. 

• 7i^!’*.‘‘ member of a joint Hindu family 

IS entitled to a definite portion of the family estate (59) 
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HINDU LAW- 

Joint Family —Member of— Joint family property 

INTFULs r IN— Nature ov—iContd.) 

(Sir Rirhard Couihdi PikTHI PAL SiNGH 7-. THAKUR 
JEWAHIK Singh. (1887) 14 LA 37 = 

14 C. 493(509) -4 Sar. 768. 

The interest of a member of an undivided Mithak- 

shara family in the property of the joint family is not indivi- 
dual property at all (170). (Sir Arthur IVihond) GhaRIB- 
UL-LAH 7'. KhALAK SINGH. (1903) 30 I.A. 165 = 

25 A. 407 (416) 7C.WN. 681 = 
5 Bom. L R. 478 = 8 Sar. 483. 

— -A member of a Mithakshara joint family has a mere 
co-parcenary interest in the family property. has no 

tlefined share in it. His interest is not individual property. 
(Sir Johu Ed.ite.) GULAHSINGH r-. SETH OOKULDAS. 

(1913) 40 I. A. 117 (125-6) 40 C. 784 (7S8) 

17 C.L.J. 619 - 15 Bom. L.R. 613 17 C.W.N. 918 
(1913) M.W.N. 542 - 14 M.L.T. 55 19 I.C. 521 = 

9 N.L.R. 117=25 M.L.J. 179. 

Co-parreui'rs — Co-parceuary — Use of English terms 

of — Propriety of. 

It is one of the inevitable inconveniences of translating 
an Eastern language into the technical law terms of a 
foreign system of the West. 

This observation was made with reference to the use of 
the words “co-parceners” anrl “co parcenar>” with reference 
to the meml)ers of a joint Hindu family and their interest 
in the joint family property. (Lord Dunedin.) BaiJ- 

NATH Prasad Singh 7'. Tei Bali Singh. 

(1921) 48 I.A. 195(211)=43 A. 228(243) = 
23 Bom. L.R. 654 = 3 U.P.L.R. (P.C.) 35 = 
29 M.L.T. 358 = (1921) M. W. N. 300- 19 A.L.J. 317 = 

2 P.L.T. 257 33 C.L.J. 388= 60 I.C. 634 = 

40 M.L.J. 387. 

Minor member — Cuardion of intefest of — Appoint- 
ment of — Validity. 

A guardian of the property of an infant cannot properly 
be appointed in respect of the infant’s intere.st in the pro- 
perty of an undivided Mithakshara family, because the 
interest of a memlier of such a family is not individual 
property at all, and, therefore, a guardian, if appointed, 
would have nothing to do with the family property (170). 
(Sir Arthur Wilsonf) GHARIB-UL-LAH v. KhaLAK 

Singh. (1908) 30 I. A. 165 = 25 A. 407(416) = 

7 C. W. N. 681 = 5 Bom. L. R. 478 = 8 Sar. 483. 

Mithakshara law — Partition — Right to — N^orthe^^ 

India. 

It is well-established law that in families governed by the 
Mithakshara law no co-parcener has in the joint family 
property any separate and defined share, although in North- 
ern India at least a co-parcener of such joint family pro- 
perty has a right to obtain a partition and on such parti- 
tion he will obtain a separated and defined share of the 
joint family property (25). (Sir Jilin Edge.) SaT NarAIN 
V. Behari Lal. (1924) 52 I. A. 22= 6 Lah. 1 — 

(1923) M. W. N. 1 = 23 A.L.J. 85- 
6 L R.P.C. 1-21 L.W. 375- 27 Bom. L.R. 136 = 

29 C. W. N. 797= 26 P. L. R. 81 - 
A. I. R. 1926P. C. 18^ 841. C. 883 = 

47 M. L. J. 857. 


HINDU J^K^-(Contd.) 

Joint Family— Member of —Joint family property 

-(Contd.) : 

Participation n;^(Contd.) 

families that the expenses of the family are paid out of the 
common fund, and that each member draws a certain sum 
as he requires it, but there is no account taken between the 
members of the family to see whether each member receives 
his full share (63-4, 64-5). (Sir Barnes Peacoek.) LUCH- 

MUN Singh Shumshere Singh. 

(1874) 2 I. A. 58 = 14 B. L. B. 373= 
3 Sar. 437 = R. & J.’s No. 33 (Oudh) = 3 Suth. 67. 

Profits of— Suit for share of, before 

partition. 

Right of. 

A member oJ a joint Hindu family cannot .sue for a 
share of profits as he has no definite share until partition 
(58). (Sir Richard Couch.) PlRfHI PAI. SiNGH v. 

Thakur Jewahir Singh. 

(1887) 14 I.A. 37=14 0. 493 (509)= 4 Sar, 768. 

Release of interest in, in favour of eldest 
member on receip'i of maintenance. 

Binding character of. See HINDU Law — FAMILY 

ARRANGEMENT— Sons -younger AND ELDEST. 

(1871) 14 M.IA. 24(36-7). 

Right in, under general Hindu law— Custom in 

derogation of. 

Proof of — Quantum. 


An allegation of a custom, that members of a joint Hin- 
doo family are not entitled to their share in the joint estate 
but are entitled only to maintenance in addition to the seer 
allowance which they were found to have received out of the 
estate, would require to he supported by clear evidence of 
the custom which is in abrogation of the general Hindoo 
law. SHEO BUKSH SINGH v. KaLKA BUKSH. 

(1872) 8 M. J. 183. 
Right to share in. 

-Declaration of — Suit for — Effect of — Declaration 

of his right to joint interest in joint estate — Intention to 
obtain — Suit not inconsistent with. 

A suit by a member of a joint Hindu family for a decla- 
ration of his right to a share in the jcint family property 
would not be inconsistent with an intention on the part of 
the plaintiff to obtain a declaration of his being entitled to 
a joint interest in a joint estate (232-3.) (Sir Robert P. 
Collier j) JOV NARAIN GIRI v. GRISH CHUNDER MYTI. 
^878) 6 I.A. 228=4 C. 434 (437-8) = 3 Sar. 871. 

Profits of estate — Annual division of^Omission to 


Participation in. 

What amounts to. 


It is not necessary for a member of an undivided family 
to prove possession of a specific share of the joint fund, 
nor participation in the profits of the joint property to the 
full extent of hjs share. It is very common among jcint 


pnrue — Effect. 

The appellants .sued to establish their right, as represen- 
tatives of one branch of a joint and undivided Hindoo 
family, to their share in the family estate. Their right was 
disputed on tlie ground that they were not in fact members 
of the family at all ; and the parties went to trial upon 
these issues ; (1) “were the plaintiff, or his father, and the 
defendant, or his father, members of an undivided Hindoo 
family within the period of limitation } (2) If so, what was 
the plaintiff’s share t (3) If not, has the plaintiff held poss- 
ession of any share in the estate within the period of Iimi‘ 
tation ?” 

The issues were all issues more or less of fact ; they 
were ail found by the trial Judge and the lower appellate 
Court in favour of the appellants. 

On special appeal, the Financial Commissioner reversed 
the decision of the lower Court, and dismissed the claim of 
the plaintiffs ; but he declared that the plaintiffs were enti- 
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Joint ramily— Member of -Joint family property 

^{Contd . ) 

RIGHI' TO SHARE \^^{Coutd'). 

tied to maintenance in addition to the seer allowance which 
they were found to have received out of the estate. 

Held, that the order of the Financial (’onimisMonei could 
not be maintained. 

There is no ground in the case on which it can properly 
be held that the ordinary consequences whicli under the Hin- 
doo law would result to the appellants from the findings of 
the Courts below on the issues of fact; which were binding 
on the FinancialX'ommissioner, ought not to follow upon 
those findings. There was really no issue in the case of any 
special custom which would take the enjoyment of this 

estate out of the ordinary Hindu Law. 

The judgment of the Financial Commissioner may be 
based upon the opinion that the appellants had failed to 
prove such a division of profits as was required by law to 
establish their right as co-sharers in the estate. As it was 
not customary' to give each sharer an account of his share 
of the profits every year, no safe inference could be drawn 
against the appellants from their omission to prove an 
annual division of profits. SHEO BUKSH SiNGH K AI.KA i 

BukSH. (1872) 8 M. J. 183. ! 

Joint Family — Member of—Lease in favour of a— { 
Confiscation of, under Bengal Regulation XI of 

1796. 

Effect of. on rights of other members of family. Sic 

Bengal Regulations -Resisting Process Regula- 
tion XI OF 17%. S. 4- Fak.m, etc. 

(1867) 11 M. I.A. 223 (239 10). 

Joint Family— Member of— Marriage expenses of— . 

Provision for. ! 

— ^ Right to, at partition— Division in status of that 

member from other branches — Marriage after. See HINDU 

Law— JOINT Family — Partition— marriage ex- 
penses OF Co-parceners. (1922) 49 I.A. 168 (173-4) = 

45 M. 489 (495.) 

Joint Family— Member of— Minor member— Guar- 
dian of interest of, in joint family property. 

Appointment of — Validity. See HINDU La\N' — 

Joint Family — Member of — Joint Family pro- 
perty — Interest in. (1902) 30 1. A. 166 (170) = 

26 A. 407(416). 

Joint Family— Member of— Mortgage by. 

• Invalid mortgage— Validity of, as regards mortga- 

gor’s share — Bengal and N.-W.P. — -Mithakshara law in. 
See Hindu Law — Joint Family — Father — Mort- 
gage BY— Invalid mortgage — Validity oe, etc. 

Suit to set aside, and to recover property mortgaged 

must be brought by or on behalf of all the members of the 
family — Suit by some only to recover their shares only not * 
maintainable. 

In 12 W. R. 483 it was ruled that two only of the mem- 
bers of a joint and undivided family could not sue to set 
aside a charge created by one meml^er of the family, and to 
recover their particular shares in the property charged, but 
that the suit must lx; brought by or on ix;balf of all the 
members of the joint family. Their Lordships do not mean 
in any way to impugn the authority of that case, or to dis- 
pute the general principle affirmed by it (26). i^Sir James 
W. Colmle.)UVSSVMA'r PHOOLBAS KOONWUKz;. LALLA 
JOGESHUR SaHOV. (1876) 3 I. A- 7 = 1 C. 226 (243 4) = 

26 W. E. 286-3 Sar. 573=3 Suth. 236. 

Validity of — Mortgage made to raise money on 

hiember's own account and without consent of co-sharers-^ 
Bengal Mithakshara, 


HINDU LAW— 

Joint Family— Member of— Mortgage h 7 --(Contd.) 

In this case the Full Bench of the High Court held that, 
according to the law of the Mithakshara, as .settled by autho- 
rity in the Presidency of J^ngal, one of the memlxirs of a 
joint and undivided family had no authority, without the 
consent of his co-sharers, to mortgage his undivided share 
in the joint family property in order to raise money on his 
own account, and not for the benefit of the family (22). 


Their Lordships ab-.tained from pronouncing any opinion 
upon that question (30). (Sir James W . Colvilef) MUSSU- 
MAT PHOOLH.tS KOUNWUK : . LaLLA JOGESHUR SaHOV. 
(1876) 3 I.A. 7-1 C. 226(248^=26 W. R. 286 = 

3 Sar. 673 = 3 Suth. 236. 


In Sadabart Ptrsad’s case, a Full Bench of the High 

Court of Calcutta held that, under the law of the Mithak- 
shara as administered in the Presidency of Port William, 
one co-sharer had no authority, without the consent of his 
co-sharers, to mortgage his undivided .share in a portion of 
the joint family property, in order to rai.'^e money on his 
own account, and not for the benefit of the family. Their 
Lordships do not think it necessary or right in this case to 
express any dissent from the ruling in that case as to volun- 
tary alienations (255). (Sir James IV. Colvile.) DeeN- 
D\ AL LAL V. JUGDEEP NAKAIN SINGH. 

(1877) 4 I. A. 247 = 3 C. 198 (208-9) = l C. L. R. 49- 

3 Sar. 730 -3 Suth. 468. 


Validity of — Mortgage mode to raise money on 

member's inioi account and without consent of eo-sharers — 
/lenc^al and X.dP\ P. Mithakshara. 

Under the Mithakshara law as administered in Bengal 
and llie North-Western Provinces, a member of a Hindu 
family cannot, without the consent of his co-shares, mort- 
gage or sell his undivided share in the joint family property 
in order to raise money on his own account, and not for the 
benefit of the family (122-3). {Sir Richard Conch f) BaL- 

GOBiND Das t'. Narain Lai.. (1893) 20 I. A. 116 = 

15 A. 339(348) = 6Sar 313. 

Validity of — Mortgage made on member’s own ac- 
count and without consent of other members — Wholly void 
under N. W. P. Mithakshara. See HINDU Law — JOINT 

Family— Member of— Alienation by — Validity 

OF. (1922) 49 I, A. 228 (232-3) = 44 A. 368 (374). 

Validity o/, against remaining member acquiring 

interest of mortgagor by purchases at execution sales — 
Mortgage made to raise money on member's own account 
and without consent of eo-sharers — Bengal and N.dV. P. 
Mithakshara. 

A joint Hindu family governed by the law of Mithakshara 
as administered in the North-Western Provinces consisted 
of a father and a son. The son executed a simple mortgage, 
whereby, in consideration of a sum of Rs. 93,000 received 
by him from the appellant, he pledged a 4-anna share own- 
ed by him under the Hindu law out of the 8 anna share of 
his father in the ancestral properly, of which a detail was 
given at the end of the deed. 

The appellant instituted a suit against the -on and certain 
others on foot of the mortgage. The father, though not 
originally made a party, was subsequently added as a de- 
fendant. His defence was that he and his son were under 
the law of the Mithakshara, and that the mortgage deed 
was invalid ; that out of the properties mentioned in the 
plaint the properties in the first schedule to the written 
statement were held to the extent of the rights and interests 
of the son in execution of decrees held by third parties be- 
fore the date of the plaintiff’s mortgage lx)nd sued on 
and were purchased by him with his own money in the 
name of his wife ; that the rights of the son in the pro- 
perties mentioned in the Second Schedule were purchased 
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HINDU 1jA.V^-~-U:ouU,) 

Joint Family — Member of— Mortgage by— 

in good r-iifh l>y liiin with hi.-, own money, aome in his own 

name, some* in the name of his wife, and some thiough his 

mnkhtar. Tlie whole of the purchases weie made at sales 

by aiudion in execution of decrees, and it was found that the 

defendants were hona fiiU purchasers who had no notice or 

knowledge- of the mortgage to the plaintiff. The main 

fjueition in the case was whether the mortgage was valid, 

and created a charge which was to have priority over the 

puichases at the execution sales mude //o/.’it fide and without 
notice of it. 

Held, that the mortgage was invalid, and that the fathei 
was entitled to set up its invalidity (125-6). 

^In the case of Madho Parshad v. Mehrban Singh (L. K. 
1/1. A. 194) it was held that, according to the Pengal 
Mithakshara law, a sale by a member of a Hindu family, 
without the consent of his co-parcener, of his undivided 
share in the family estate tor his own benefit was 
invalid ; that ihe surviving co-parcener was entitled 
to recover tlie prc)pcrty ; and that the purchaser 
had not e\en an ecpiity against the surviving co-parcener for 
the repayment ol the purchase money. In the present case 
the interest of the son has parsed to the father, not by survi- 
vorship, but by jJiirchases at sales in execution of decrees. 
Although it is not the same interest as he would acquire by 
survivorship, it is sufficient to entitle him to set up the in- 
validity of the mortgage deed (125-6). (Sn- Ruliard Couch.) 
BaLGOBIND Das ec Narain J.AP. (1893) 201. A. 116^ 

15 A. 339 (351-2) ---6 Sar. 313. 
Joint Family — Member of — Mortgage in favour of — 
Purchase of mortgaged property subsequently by 
another member from a stranger — Adverse 
possession— Plea by him of. 

Partition between the two members prior to date of 
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purchase — Purchase w ith separate funds — Effect. See MOKl - 

GAGE — Mortgagor and Morigagee— Adverse Pos 
SESSION BETWEEN— Plea of— Maintainability. 

(1912) 34 A. 289 (294 5). 

Joint Family— Member of— Power of Attorney exe- 
cuted in favour of a. by the others— Mortgage 
by member in case of— Power of. 

Limits to — Constructiofi of Firujcr’of- Attorney . 

Two out of three brothers, who were members of a joint 
and undivided Hindu family, executed a power-of-attorney 
in favour of the third, which provided as follows ; — 

If in any (avil or Criminal C‘ourt sulx)rdinate to the 
Calcutta High Court, it be necessary for us, the executants, 
to appear personally and make defence there the said Am 
Mokhtar himself shall appear and make defence in the case 
on behalf of us, the executants, and in case of necessity shall 
depose on solemn affirmation or in respect of any mouza or 
share of land owned and possessed by us, the executants, 
the said Mokhtar-Am shall grant simple, or. Zurpeshgi- 
Thika or make mortgage with possession, or in times of 
necessity after borrowing up to Ks. 4,000 from anyone for 
expenses of cases, purchase of Milkiat and Mokrari payment 
of public demands and other necessary and incumbent work 
relating to us, the executants, the Mokhtar-Am may execute 
mortgage deeds jointly with himself or in case of necessity 
may make our signatures upon the aforesaid ]x)nds.” 

Held., that the words in the power-of-attorney “ or in 
respect of any mauza or share of land owned and possessed 
by us,... or make mortgage with possession ” authorized the 
Am-Mokhtar to execute the suit mortgage bonds, each of 
which was for less than Rs. 4,000. but the aggregate amount 
of which exceeded Rs. 4,000, for debts for which the joint 
family was liable. ' 

Quaere^ whether the power authorized the Am-Mokhtar 
to borrow in excess of Rs. 4,000 by different mortgage 


. HINDU LAW-(6W./.) 

Joint Family — Member of— Power of- Attorney 
executed in favour of a, by the others-Mort- 
gage by member in case of— Power oi^{Contd.) 

transactions for debts which were not so binding. {Lord 
Carsou), DWARKA NAI H SINGH KeSHRI MaLL. 

(1927) 31 C. W. N.890-39 M. L. T. 270 = 
(1927) M W. N. 433 = 101 I C. 377= 
A. I. E. 1927 P. C. 111 = 53 M. L. J, 692. 

Joint Family -Member of— Property in name of— 
Claim of other members to. on ground of its 

being joint family property— Estoppel. 

Holding out of member ui ^uesliofi as sole owner to 
enable him to obtain fictitious credit — Effect. 

The mere fact that a member of a joint Hindu family, 
when trading on his separate account, was permitted by the 
family to appear to the world as the sole owner of joint 
family estates w hicii stood in his sole name, and so, perhaps, 
to obtain a fictitious credit, can be no foundation for the 
defence that the other members of the family have thereby 
forfeited their right to assert their title to those estates as 
against a purchaser thereof in execution of a decree obtained 
against that member for his separate debt (845). {Sir 
James Cohilcf) BODH SiNG DoODHOOKIA v . GUNES- 
CHUNDEk Sen. (1873) 2 Suth. 840=19 W. E. 356= 

12B. L B. 317= 3 Sar. 263, 

Plea of — Onus of ProQf in case of. 

I'he appellants were the purchasers of the right, title, and 
interest of one R in the property in dispute in execution of a 
decree for his .separate debt. The respondents were the other 
members of the joint family of which R was a member, and 
they claimed their shares in the said property on the ground 
that it was purchased by R with joint family funds and was 
therefore joint family property. It was held that they had 
established their case that the propeitywas joint family 
property. But the appellants contended that the respondents 
had forfeited their right to assert their title against the 
appellants by reason of their own conduct, or the acts of any 
of those with whom they were connected. 

Held that those who set up such a defence were bound to 
show clearly both the facts on which it was founded, and 
that the legal consequences on which they insisted necessarily 
flowed from those f cts (844-5). {Sir James W. Colvile.) 

BODH Sing Doodhooria v . Guneschunder Sen. 

1873)2 Suth. 840 = 19 W. E. 366 = 12 B. L. E. 317 = 

3 Sar. 263. 

* 

—Security to third party — Property in (/ueslion given 

as, on false representation of its being separate property of 
member — Acceptance thereof by third party on faith of rep- 
resentation. 

The appellants were the purchasers of certain pro'perty, 
which stood in the sole name of A*, a member of a join t 
Hindu family but which was found to be really joint family 
property, in execution of a decree obtained against R for his 
separate debt. The respondents, the other members of the 
joint family, asserted their title to the property against the 
appellants. The question was whether the respondents had, 
by their conduct, forfeited their right to do so. The conduct 
relied upon for the purpose consisted in R having, probably 
with the concurrence of the adult meml)ers of the family, 
falsely represented that the property in question was his 
separate property and given it as security to the Collector 
who acted on the faith of that representation. 

Held that such a false representation, though it might 
possibly have been used as an estoppel against the family, 
had any question in respect of the security arisen between 
them and the Collector, had no bearing upon the question as 
l^tween the appellants and the respondents, except as an 
admission or as an instance of tortuous dealing, which 
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HINDU LA W— (Cow/rf. ; I 

Joint Family -Member of— Property in name of ' 
—Claim of other members to, on ground of its 
being joint family property— Estoppel— (0 «a/.) 

affected the general credit due to the respondents (845). 
{Sir fames PV. Colvile.) BODH SiNGH DOODHORIA 
GUNESCHUNDER Sen. (1873) 2 Suth. 840-- 

19 W. R. 356 = 12 B. L. R. 317 - 3 Sar. 253. 

Joint Family— Member of— Properties purchased in 
names of different strangers to family at different 
times- Suits different for shares in. 

O. 2, R. 2 of C, P. Code not a bar to. 

Where a member of a joint Hindu family first instituted 
a suit for the recovery of his share of property purchased in 
the name of one Gy on the ground that it was joint family 
property, and subsequently instituted another suit for the 
recovery of his share in other property purchased at another 
time in the name of another person. A/, on the ground that 
it also was joint family property, heid that the causes of 
action in the two suits were different, that the claim in the 
second suit to prooerty purchased in the name of M did not 
arise out of the cause of action in respect of the claim in the 
first suit to property purchased in the name of Gy and that 
the second suit was not therefore barred under S. 7 of C,P. 
Code of 1859 (909). Ramhurrv Mondui. v. Mothoor 


HINDU ’LAV^—iContd.) 

Joint Family— Member of— Revenue records — 

Record of member as sole proprietor of Joint 
family property in— Effect of— (CV///^/.) 

Held that that inference could not legitimately be drawn 
from the mere fact tii.it the villages were recorded in the 
sole name of Z^(381). 

As the law stands, the mere record of one name does not 
establish the exclusive proprietary right of the individual so 
recorded (381). {Sir James W. Colvile.) MUSSUMAT 
Cheethaz'. Uaboo Miheen Lall, 

(1867) 11 M. I. A. 369-2 Sar. 303. 

member entitled only to maintenance — Re- 
cord in name of — Male member entitled to property in exis- 
tence at the time — Effect. 

In an ordinary case, the fact that one member of a joint 
Hindu family is recorded as prop.ietor of the joint property 
on behalf of the family is a circumstance of little moment. 
Where, however, the name in which the alleged joint pro- 
perty was recorded was that of a female (plaintiff’s paternal 
uncle’s wife), while, according to plaintiff’s case, she had 
only a right to maintenance and the property should on the 
uncle’s death have been recorded in the name of the plain- 
tiff’s father, the male member entitled, according to plaintiff, 
to the whole estate on the uncle’s death, held that the recog* 


MOHUN MONDUE. (1873) 2 Suth. 906 = 20 W. R. 460. ! nition of the widow, apparently as sole proprietor, raised 


Joint Family “ Member of— Purchase in name of a, 
■with family funds and funds of stranger 

to family. 

Rights of parties in case of. 

A wa.s the husband of a sister of K and his brotliers con- 
stituting a joint Hindu family governed by the Mithak.'^hara 
law. An estate was purchased in the name of A' with family 
funds and the funds of .4, and A was entitled, liy reason of 
the use of the funds in the purchase, to an undivided fourth 
share in the estate. 

Held that A was not entitled to such share as a m .‘mber 
of the joint family of and his brothers, for, as the hus- 
band of a sister of Ky he would no', become a member of 
the joint family, nor would his share be inheritable by the 
members of the joint family according to the i>fithakshara 

law (153). 

His share would be inheritable by his own heirs, and the 
other three-fourths would pass to the surviving members of 
the joint family by survivorship (153). {Sir Barnes Pea- 
cock.) COLLECTOR OF GOD.AVEKY V . ADDANKI KAMAN- 

NA Pantulu. 

(1886) 13 I. A. 147-9 M. 482 (491) ~ 4 Sar. 728. 

Joint Family— Member of —Revenue records — 
Record of member as sole proprietor of joint 
family poperty in— Effect of. 

—It has been ruled, and is con.sistent with reason, that 

one member of a joint Hindoo family may be recorded as 
sole proprietor of the property of the joint family on behalf 
of the family (530). {Sir Edward V . IVilliams.) JOWALA 

Baksh V . Dharum Singh. 

(1866) 10 M. I. A. 611-2 Sar. 189. 

■ Ancestral villages, which at onetime admittedly con- 

stituted the joint family property of two brothers D and A', 
were at one time recorded in the name of A’, at another 
time were recorded partly in his name and partly in that of 
Dy and came ultimately to be all recorded in the name of 
Dy as if he were the sole Zemindar thereof, or, at least, the 
sole Lumbardar, or person liable for the due payment of the 
revenue assessed thereon. From thixse proceedings D's 
widow asked the Court to infer that A' bad duly parted with 
or relinquished his proprietary interest in the villages, and 
allowed them to become the separate estate of hLs brother, 


presumption against the case of joint possession and enjoy 
ment set up by the plaintiff (529-30) {Sir Edward V. 
ICilliams.) JOWALA BaKSH v. DhaRUM SiNGH. 

(1866) 10 M. I. A. 611 = 2 Sar. 189. 

— Statement in proceeding that member is sole lambar- 
dar and that on his death property is to descend to his souy 
heify or appointee — Effect. 

Whenever property is, for whatever reasons, recorded in 
the sole name of one of several co- proprietors for fiscal 
purposes, it must obviously be part of the arrangement to 
make him who is to pay the Government revenue, and 
through whose hands the collection from the ryots must, 
for that purpose, pass, appear to be the sole owner. Vet, it 
is admitted, that one so recorded may be really what we 
should term a trustee for the other member of a joint family, 
and that the rights of the co-parceners inter se may not be 
affected by the arrangement (382-3). 

/A7^, therefore, that the expressions in the public docu- 
ments relating to the settlements of the revenue and other 
proceedings before the Collectors that the /ieniindaror Lum- 
bardar with whom the settlement was made was sole Zemin- 
dar or Lumbardar and without partners, and that on the 
death of the Lumbardar, or person settling for the revenue, 
his son or next heir, or even an appointee, should be substi- 
tuted for him, were all consistent with such an arrangement 
the essence of which was that the person in question should 
be made ostensibly and on the face of the Revenue records 
the sole Gw ner of the Zemindary rights, and that no argu- 
ment could be founded on those expressions that the pro- 
perly in respect of which they were used were the separate 
property of the Lumbardar, or per.^on settling for the reve- 
nue (382-3). {Sir James PV. Colvile.) MuSUM.AT CHEE- 
THA r. Uaboo Miheen Lall. (1867) 11 M. I, A. 369- 

2 Sar. 303. 

i'/itle — Property entered in sole name of — Nephexo's 


applictUion for transfer ofy to his name — .-ipplicatiou as 
heir — Inference from. 

The que.stion wr.s whether property recorded in the Settle- 
ment Registers in the name of Z>, one of the members of a 
joint Hindu family was his separate property or w'as joint 
family property. On death, his nephew applied to the 
Revenue authorities to be admitted as heir to his uncle. 
It was argued that that circumstance showed that the 
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HINDU LA.W— 

Joint ramily— Member of— Revenue records- 
Record of member as sole proprietor of joint 
family property in— Effect 

property xus the separate property of and not joint 
family property. 

//M that the inference suggested was not le^^itimate 

(383). 

On the face of the Revenue records was the sole re- 
gistered proprietor. It was, therefore, only as his heir that 
the applicant could claim to be substituted as sole Zemindar 
and ostensible owner in his place, -\ suggestion of joint 
interest was unnecessary, if, indeed, it would not have been 
improper, on that occasion. And, it is to be observed that, 
inasmuch as it appeared before the Collector by the Ka- 
noongoe’s reports that Z) had left a widow, the claim of his 
nephew as heir implied that the property w;is not the sepa- 
rate estate of the deceased, and that the succession to it 
was to be governed by th- I. iw which regulates the descent 
of the property of a joint and undivided Hindoo family 
(383). (S//' James IV. ColviU-.') MUSSUMAI' C:heeth.A 
t'. Baboo Miheen Call. 

(1867) 11 M. I. A. 369-2 Sar. 303. 

Joint family — Member of— Right as member of 
joint family -Confirmation of— Suit for. 

^Mesne profits in— Right to. See HINDU LAW — 

Joint famiia' — Member of — Confirmation of 
RIGHT AS. (1887) 14 I.A. 37 (59) 14 C. 493 (509). 

Joint family— Member of— Sale by. 

^~^])cceased member — Sale b) — Surviving member s 

suit to rciin'er property sold — Decree for poscssion iiiy con- 
ditional upon payment by plaintiff to purchaser of portion 
of price paid to deceased vendor — Propriety — Berar 
Mithakshara. 

A member of a joint Hindu family subject to the Berar 
Mithakshara law sold his moiety of the family property for 
the stated sum of Rs. 20,000. On the death of the alienor, 
the surviving member of the family instituted a suit for the 
recovery of the property sold to the purchaser and in his 
possession on the ground that the family was down to the 
date of the death of the alienor joint in estate and tiiat the 
surviving member became entitled to the entire family pro- 
perty by survivorship. The lower Court found that the 
family had continued to be joint as alleged by the plaintiff 
and that only Rs. 5,000 out of the stated consideration of 
Rs. 20,000 had been paid to the alienor, and made a decree 
that the plaintiff be put into possession upon paying 
Rs. 5,000 to the purchaser. 

Their Lordships did not think it necessary to express any 
opinion on the question whether even if it was proved that 
part only of the purchase money was paid, the form of 
decree adopted by the Court below was appropriate to the 
case. (Viscount Cave.) Syed KaSAM v. JORAWAU SiNGH. 

(1922) 49 I.A. 368 (364)- 60 C. 84 (91)- 

27 C.W.N. 179 = 25 Bom. L.R. 1 - 
21 A.L.J. 57-37 C.L.J. 73-31 M.L.T. 46 - 
16L.W. 223 -A.I.R. (1922) P.C. 353- 

68I.C. 573-43 M.L.J. 676. 

Deceased member — Sale invalid by — Surviving 

member's suit to recover property sold — Vendee's right in A 
to equitable charge in respect of price paid to deceased. 

The plaintiff-respondent, and his paternal unclt* were 
members of an undivided Hindu family governed by the 
N. W. P. Mithakshara law, and, as such were co-sharers of 
land in three villages. Z died childless. Prior to his 
death he and his wife executed and delivered three deeds 
of sale to the appellant of his undivided share and interest 
in each of those village.^ for a consideration of Rs. 10,000, 
which was duly paid by the appellant. Those sales were ' 
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Joint Family— Member of -Sale \>y~--(Contd.) 

made by the deceased for his own personal benefit, without 
the consent of the respondent, and without legal necessity. 

The suit out of which the appeal arose was brought by 
the respondent after the death of Z for cancellation of those 
three deeds of sale. The sales by Z, being without the 
consent of his co-parcener, and not justified by legal neces- 
sity were admitted to be invalid according to the Mithak- 
shara law gjvtrning the family. The only question was 
whether, the transactions being real and the prices actually 
paid, the respondent could only recover the shares sold, 
subject to an equitable charge in favour of the appellant for 
the Rs. 10,000 which were received by Z. 

Held., afiirming the Court below that the respondent was 
entitled to recover the shares sold unconditionally, and that 
the appellant was not entitled to an equitable charge for 
the Rs. 10,000 paid by him to Z (198-9). 

1 he respondent took in his own right by survivorship, and 
is not liable for the person.al debts and obligations of his 
uncle Z\ and it appears to their Ixjrdships, that an equity 
which might have been enforced against if ’.f interest whilst 
it existed cannot be made to affect that interest when it 
has passed to a surviving co-parcener, except by repealing 
the rule of the Mithakshara law (199). (Lord Watson.) 

Madho Pakshad V. Mehrban Singh. 

(1890) 17 I, A. 194-18 C. 167 (163)= 
5Sar. 586- R. &J.’s No. 121. 

—Invalid sale — Validity of, as regards alienor’s share 

— Bengal and N.- W.-P. — Mithakshara Jaw in. AVf’HlNDU 

Joint family— Father— mortgage by— In- 
valid MORTGAGE— Validity of. etc. 

Pt'irchasePs rights under — Purchase money not 

fully paid — Effect — Mithakshara laiv in Berar. 

It was argued that the sale by N (a member of a joint 
Hindu family subject to the Berar Mithak.shara law, only 
gave to the purchaser an equity to enforce a partition, and 
that such equity was displaced by the fact that the pur- 
chase money was not fully paid. Their Lordships do not 
think it necessary to deal with the point. (Viscount Cave.) 

Syed Kasam v. Jorawak Singh. 

(1922) 49 I.A. 368 (364)= 50 C. 84 (91) = 

27 C.W.N. 179 = 26 Bom. L.R. 1 = 21 A.L.J. 67 = 

37 C.L J- 73=31 M.L.T. 46 = 16 L.W. 223= 
A.IR. 1922 P.O. 363 = 68 I.C. 673 43 M.L.J. 676. 

-Suit by rem lining member to recover property sold 

— Decree in, directing partition and charging vendor's 
share with price paid to him^Propriety — Bengal Mithak- 
shara. 

The plaintiff-respondent, and his paternal uncle. if, were 
members of an undivided family governed by the Bengal 
Mithakshara law. Z died childless. Shortly before his 
death he sold his undivided share in the joint family pro- 
perty lO the appellant for ihe sum of Rs. 10,000, which was 
duly paid by the appellant. The sale by if, being without 
the consent of his co-parcener, and not justified by legal 
necessity, was invalid; and the rcvspondent was held entitled 
to recover the property sold unconditionally in a suit brought 
by him for that purpose after the death of if. The question 
what would have been the appellant’s rights in such a suit 
if it had been brought during if’/ lifetime, however, arose 
for discu.ssion. 

Their I^ordships considered it unnecessary to decide 

whether, if if had been alive, and so entitled to resume his 
undivided share on cancellation of the sale-deed, It would 
have l)een possible to order partition and to charge Z's 
divided share with the Rs. 10,000 paid to him by the ap- 
pellant. They, however, added: — “It might have been 
quite consistent with equitable principles to refuse to Z 
restitution of the interest which he sold, except on condi- 
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Joint Family— Member of— Sale 'by—{Contd,) 

tion of its being made at once available for repayment of 
the price which he received (198-9). {Lord Watson.) 

Madho Parshadz/. Mehrban Singh. 

(1890) 17 I.A. 191= 18 C. 167 (163) = 

6 Sar. 686 = R. & J.^s No. 121. 

Validity of — Attachment of share in execution — Sale 

in case of — Bengal Mithakshara. 

Under the Bengal Mithakshara law, the attachment of | 
the undivided share of a member in joint family property i 
in execution of a decree at the instance of his creditor will 
be regarded as sufficient to support the alienation of a 
member*s interest in the estate, or a sale under the execu- , 
tion (197). {Lord Watson.) MaDHO PaRSHAD v. MEHr- I 
BAN SINGH. (1890) 17 I.A. 191=18 C. 157(161)= : 

5 Sar. 586 = R. & J’sNo. 121. 

— — Validity of — Bcrar Mithakshara. 

It is said that the law of the Mithckshara is to be inter- 
preted in Berar in the same manner as in Bombay, and that 
according to that law as so interpreted a member of a joint 
family has power to sell his undivided share in the joint 
family property without the consent of his co-owners; and 
their Lordships do not doubt that this statement is correct. 
{Viscount Cave.) SVED KaSaM v. JORAWAR SiNGH. 

(1922) 49 I. A. 358 (364)= 50 C. 84 (91)^ 
27C.W.N. 179 = 26 Bom. L.R. 1 = 21 A.L.J. 67 - 
37 C.L.J. 73 = 31 M.L.T. 46- 16 L.W. 223 = 
A. I. R. 1922 P.C. 353= 68 I. C. 573 = , 43 M.L.J. 676. 

Validity of — Sale made on memdeVs oion account 

and without consent of co-sharers- — Bengal and P . — 

A/ithakshara law in. 

The respondent, plaintiff in the suit, and his paternal 
uncle, Z, were the members of an undivided Hindu family 
governed by the Mithakshara law in Oudh, which was the 
same as the Mithakshara taw which prevailed in the courts 
of Bengal, and, as such, were co-sharers of land in certain 
villages. Z died childless in 1885. Shortly before his 
death he and his wife executed and delivered three deeds of 
sale to the appellant of his undivided share and interest in 
each of those villages. Those sales were made by the 
deceased for his own personal benefit, without the consent 
of the respondent, and without legal necessity. 

It was conceded in argument for the appellant that the 
sales by Z^ being without the consent of his co-parcener, 
Hnd not justified by legal necessity, were according to the 
Bengal Mithakshara law invalid (195-6). {^Sir Barnes 

Peacock.) Madho Parshad V. Mehrban Singh. 

(1890) 17 I.A. 194 = 18 0. 167 (160) = 6 Sar. 586 = 

R.& J’S. No. 121. 

Validity of — Sale made on member’s own account 
and without consent of co-sharers — Wholly void under 
N.W.P. Mithakshara. See. HINDU Law— JOINT FAMILY 

—Member of— alienation by— Validity of. 

(1922) 4G I. A. 228 (232-3) = 44 A. 368 (374). 

Joint family — Member of — Self-acquisitions of. 

Claim by other members to. 

Condition of property being, under Mitha- 
kshara. 

Custom by which it becomes part of ances- 
tral property. 

Evidence. 

Immoveable property formimg— Will bequea- 
thing. 

Joint family property or— 

Banking firm op family. 

Business carried on by member— Profits of, 
and purchases with profits. 


I HINDU LAV/~~{Contd.) 

Joint Family — Member of — Self acqui&itioDS of — 

(Contd.) 

Joint Family Property or — 

confiscation and re-gkant of joint family 
property. 

Education — Proper'j y acquired by member 
BY means of. 

Gains of science of member. 

Grant by Government to member— Property 

SUBJECT OF. 

Inheritance— Property got by. 
i.earning— Property got by member by means 

OF. 

Property purch.\sed in name ok member. 
Property standing in name of member- 
Presumption as 'l o. 

Revenue records — Property in respect of 

WHICH MEMBER ENTERED AS .SOLE PROPRIETOR 
IN. 

Throwing into Common srock ok. 

Transfer inter vivos to joint family ok. 

c:laim by other members to. 

• .Igreement by acquirer to give him the share — Onus 

of proof of, or of consent amounting to. 

Even under the Hindu law, where a share is claimed by 
one member in property acquired by another with the aid 
of a nucleus which was his separate, unaided acquisition, 
unaided either by funds or labour of the claimant, the onus 
is on the chimant to prove an agreement, or consent amount- 
ing to an agreement between him and the acquirer, to give 
the former the share claimed (246). {Lord Kin^sdo^on?) 
Abraham r. Abraham. (1863) 9 M. I. A. 195= 

1 W. R. (P.C.) 1=1 Suth. 501 = 2 Sar. 10. 

— Mai ntainabilitv — Conditions. 

A memljer of a joint undivided Hindu family can make 
separate acquisitions of proixrty for his own l^enefit and 
unless it can be shown that the business (with the profits 
of which the acquisitions were made) gi-ew from joint family 
proj^rty or that the earnings were blended with joint 
family estate, they remain free and separate. {Lord 
Buckmaster.) ANNAM ALAI CheITY z/. SuBR AMANI AN 
*^HETTY. (1928) 66 M. L. J. 435 (4a7). 

Condition of property being, under 

Mithakshara. 

Acquisitions through member s own exertiofis alone 

and without use of family funds. 

It was considered by the lower Courts that although C 
was the active member of the joint family, and the pro- 
perty was acquired principally through his ability, energy, 
and exertions, no part of it could be considered as his 
“ self-acquired property,” that is to say, as having been 
acquired, within the meaning of the Mithakshara, through 
his own exertions alone and without the use of any part of 
the family funds. 

Their Lordships are of opinion that the above view is 
correct (267). {Sir Barnes Peacock.) HURPURSHAD v. 

Sheo DVAL. (1876)31. A. 269=26 W. R. (P.C.) 66 = 

3 Sar. 611 = 3 Suth. 304 = Bald. 26 = 

R. & J’S No. 41 (Oudh). 
Custom by which it becomes part of ancestral 

PROPERTY. 

Possibility of — Mithakshara law. 

Possibility of — Mithakshara law. {Mr. Ameer .4li.) 

Murtaza Hussain khan v. Mahomed Yasim Ali 

(1916) 43 I. A. 269 (281-2)= 38 A. 662 (567-8) = 

14 A. L. J. 1083= 20 M, L. T. 362= 
(1916) 2M. W. N. 666 = 4 L.W. 368=19 0. C. 290 = 

18 Bom. L. R. 884 = 26 C. L. J. 1 = 1 Pat. L. W. 122 = 

21 C. W. N. 410 = 36 1. 0, 299 = 31 M, L. J. 804. 


IXI 
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Joint Family— Member of— Self acquisitions of— 

{Coiitd.) 

Evidence. 

Admission by member that his education was with 

aid of his father but with self-acquisitions of father — 
Reliance on former part of, ignoring latter — Permissibility. 

See Admission— Deed — ADMISSION in— Must be 
TAKEN AS A WHOI.E— (3). (1877) 4 I. A. 109 (117) = 

1 M. 252 (260-1). 

Immoveable property forming— Will Be- 
queathing. 

Validity — Mithakshara law. See HINDU EaW — 

JOINT FAMILY— Member of— Will by -Self-acqui- 

RED IMMOVABLE PROPERTY. (1898) 251. A.54(73) = 

20 A. 267 (290). 

JOINT FAMILY PROPERTY OR— BANKING FIRM OF 

FAMILY. 

Money drawn hy memher out of—Aa/nisitions udiJi 

— Joint family property or seif-acynisition — Ai^reement 
entitling each memlnr to make separate acquisitions with 
money so drawn out. 

The joint family property of a Hindu joint family came 
out of the transactions of a banking firm founded by the 
common ancestor. An arrangement, embodied in writing, 
was entered into between the members of the family, the 
effect of which was to entitle each partner to draw money 
at his own discretion out of the firm, and to employ that 
money in his .separate trade or separate acquisitions, the 
firm not being responsible for the losses sustained, and not 
being entitled to share in the profits arising from those 
speculations; but, subject to that modification, nil the 
members of the family retained the interest which they 
previously had as joint members of the firm. 

Heldy on a construction of the agreement, that the 
acquisitions made by a member of the family with money 
drawn out of the firm constituted his self acquisition and 
not joint family property (352). {Sir Ftarnes Peacock.) 

Rai Nur.singh dos.s?/. Narain Doss. 

(1876)3 Suth. 319 Bald. 98. 

Pledge hy member of credit of — Acquisitions with 

— Joint family property or self-acquisition — Agreement en- 
titling each member to draw money out of firm and to make 
separate acquisitions therewith. 

The joint family property of a Hindu joint family came 
out of the transactions of a banking firm founded by the 
common ancestor. An arrangement, embodied in writing, 
was entered into between the members of the family, the 
effect of which was to entitle each partner to draw money 
at his own discretion out of the firm, and to employ that 
money in his .separate trade or separate acquisitions, the 
firm not being responsible for the losses sustained, and not 
being entitled to share in the profits arising from those 
speculations ; but, subject to that modification, all the 
members of the family retained the interest w^hich they 
previously had as joint members of the firm. 

Held., on the construction of the agreement, affirming the 
High Court, that a distinction ought to lie drawn l)etween 
pledging the credit of the firm and drawing out money ac- 
tually belonging to the firm, and that acquisitions made I)y 
a memljer by pledging the credit of the firm belonged to 
the firm and not separately to the acquirer (353 ). 

The agreement was certainly a very extraordinary r)ne, 
leaving it as it did in the power of each member to draw to 
an unlimited amount upon the assets of the firm, an ar- 
rangement of which the abuse could only be corrected by a 
dissolution of the partnership. Their Lordships would not 
be inclined to extend the operation of such an agreement 
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J oint Family- Member of - Self-acquisitions of— 

iConid.) 

JOINT Family Property or— Banking firm of 

Yk'^WXM—iCantdf) 

one iota beyond its terms (352-3,) (^Sir Barnes Peacock,) 

R.ai Nursing dos.s v. Rai Narain Doss. 

a876) 3 Suth. 349=Bald.98. 

JOINT Family property or— businsss carried on 
by member— Profits of, and purchasf^s with 

PROFITS. 

See Hindu Law— Joint Family -Business of 

—Member of family. (1917) 46 C. 733 (746). 

Joint Family Property or— Confiscation and 

RE-GRANT OF JOIN'I' FAMILY PROPERTY. 

Estate in grantee’s hands — Nature of. .5*^^ OUDH 

Estate— JOINT Family Estate— Confiscation and 
re-grant of. (1910) 37 I.A. 161 = 32 A. 416. 

joint Family Property or— Education— Pro- 

PER'TV acquired BY MEMBER BY MEANS OF. 

See Hindu Law— Joint Fa.milv— Member of 

— Selk acx:juisitions of— Joint family Property or 

-LEARNING. 

JOINT Family property or— Gains of science of 

member. 

.Vir Hindu LAW— Joint family— Member of 

— Self- ACQUisn ions of joint family property or 
—Learning. 

joint Family Property or— Grant by Govern- 
ment to member— Property subject of. 

property which was previously joint family pro- 
perty — Grant of. 

By the 8th paragraph of the Uudh Proclamation of 
March, 1858, it was declared, amongst other things, that 
C.L. Zemindar of Mourawaii, and 5 other persons there- 
in mentioned, were thenceforward the sole hereditary pro- 
prietors of the lands which they held when Oudh came 
under British rule. C. L. had died in 1854, long before the 
Mutiny. Subsequently summary settlements were made with 
G. S. (the son of C. L.) by the Government between the 
dates specified in S. 3 of Act I of J869 ; and a talookdari 
sannad was granted to him l^efore the passing of the Act, 
and subsequently to the Isl of April, 1858, viz., on the 11th 
of December, 1859, by which the Government bound itself 
to maintain him and his heirs as sole proprietors of the es- 
tate. The name of G. S. was not contained in the 2nd 
schedule annexed to the Act, but that of C. L. was. C. L. 
did not enter into a kaboolyat for the lands to which the 
suit related, but G. S. did. 

Held, as regards the estates which were exempted from 
confiscation, that the sunnud and summary settlements were 
a mere grant by Government to one member of the family 
of property which belonged to the family jointly, and 
that they could not of themselves affect the rights of the 
family (269-70). 

It can .scarcely be .supposed that the Governor-General 
intended to injure any member of this loyal family, and by 
confi>cation and rc-grant to transfer the l:)eneficial interest in 
the joint estates of the whole family from the several mem- 
bers of it to a .single member of the family for bis own sole 
benefit (269). {Sir Barnes Peacock.) HuRPURSHAD 

Shed Dval. (1876) 31. A. 269 = 26 W. E. 66 = 

3 Sar. 611- 3 Suth. 304 Bald. 26 

E. & J.’s No. 41 (Oudh). 

.Services rendered to it with use of family funds — * 

Grant in considtralion of. 
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HINDU LAW— 

Joint Fainily--MemT)er of— Self-acquisitions of— 

{Contd?) 

Joint Family Property or— Grant by Go- 
vernment TO MEMBER — PROPERTY SUBJECT 
OF — {Contd?) 

In regard to property granted by Government to a mem- 
ber of a joint Hindu family, held that, even though it was 
not previously part of the joint family estate, it could not 
be held to be the separate self-acquired property of the 
grantee within the meaning of the Hindu law. as it was 
granted as a reward for loyalty and for the support and as- 
sistance rendered to British officers, and such services could 
not have been rendered without the use of funds which 
must be presumed to have been those of the joint family 
(270). i^Sir Barnes Peacock^s HUKPU RSHAD z*. SheO 
Dyal, (1876) 31. A. 259 = 26 W. R. 55 = 

3 Sar. 611=3 Suth. 304 Bald. 25 = 

R. & J.’s No. 41 (Oudh). 


Joint Family property ok— Inhekh anck— 

Property c.or by. 

See Hindu J.aw—Joint Famij.v— Joint Kami 

LY property— Self- AC'ouisiTioN— Inheritance. 

Joint Family Property or — Learning — Property 

ACQUIRED BY MEMBER BY MEANS OF. 

Education ordinary and suitable to member of fami- 
ly —Effect. 

S, who was a member of a joint Hindu family wliich ear- 
ned on a money-lending business, was educated at the 
expense of the jciint family at a Government High 
SchcK>l. When he was twenty-two years old, S became 
a pleader’s clerk and continued as a pleaders clerk 
for some years. Tliereafter he was employed in seve- 
ral firms until his death at the age of 52. 'I'he knowledge 
of English which .S’ acquired at the (Government school was 
of use to him as a pleader’s clerk and in the other employ- 
ments in which he was sul)sequently engaged. From the 
savings out of his salaries and l)rokerage, and from the pro 
fits which he derived fron^ a money-lending business which 
he personally carried on, S acquited a fortune of over 2 
lakhs of rupees which he purported to dispose of by his will 
and codicil. The money-lending business which .S’ person- 
ally carried on was started by him with capital derived 
from the savings out of his salary as a pleader’s clerk, and 
without the aid o^ the joint fund. There w'as no evidence 
to show that the education received by 6' had been of an 
exceptionally high standard and more expensive than the 
education which ordinarily would be provided fora mem- 
ber of such a family as he belonged to. 

Heldy that the propeity acquired by S was his self- 
acquired, and not joint family property, and that he had the 
pow'er of disposing of the same by will. 

There is no authority for the contention in this case that 
the gains made as a clerk, as a broker, or as a money-len- 
der, personally and without the aid of the joint funds, l)y a 
member of a joint family who received an ordinary educa- 
tion suitable to his position as a member of the family to 
which he belonged should in law be regarded as partible and 
not as his self-acquired property (531. (.?/> Joh7t Edge.) 

Matharam Ramrakhiomal V. Rewachand Ram- 
RAKHIOMAL. (1917)461. A. 41 = 46 0. 666(684 6) = 
16 A.L. J. 281= 20 Bom. L. R. 666= 22 C. W. N. 377 = 
(1918) M. W. N. 687 = 4 P. L. W. 197=7 L. W. 361 = 
22 M. L. T. 218 = 27 C. L. J. 346 = 44 I. C. 269 = 


34 M. L. J. 327. 

Equal learning possessed by other 7nembers — Effect, 
Learning is one of the undeniable exceptions to the gene- 

n u known to the Hindu law ; and if that 

jmall be proved, it brings the property within the exception. 

out It IS added, if it shall be shown there was equal learn- 


HINDU LAW— (0;/A/.) 

Joint Family— Member of — Self acquisitions of — 

(Co7itdf) 

JOINT Family Property or— Learning-Pro- 
perty acquired BY MEMBER BY MEANS OF — 
(Co /ltd.) 

ing possessed by the other part.s of the family, that gives 
them a claim to it notwithstanding the circumstances of its 
being brought within the e.xception. (The Lord Chancel- 
lor.) LUXIMON Row SaDASEW v. MulLAR ROW BaJEE. 

(1831) 5 W. R. 67 1 Suth. 1 - 2 Knapp. 60 = 

1 Norton’s L. C. 169 = 1 Sar. 19. 

Father's self-acquisiti<>7i — Educatiofi ivith aid of. 

Property which was acquired by a deceased Hindu by his 
successful trading and by the execrcise of his industry and 
intelligence must, it was contended by his son, be deemed 
in point of law to have been derived from his (the deceas- 
ed’s) father, because the deceased was educated out of the 
' funds of the family. It appeared, howev er, that, whatever 
were the charges of the educati(ui of the decea.sed, those 
charges were borne by the separate property of his (the 
deceased’.sj father, over which he had an absolute power of 
disposition. 

Held, that the foundation of fact upon which the legal 
inference was sought to be based failed (117). (Sir Robert 
P. Collier.) PaULIEM VaLLOO v. PaULIEM SOORVAH. 

I ( 1877; 4 I. A. 109 - 1 M. 252 (260 1) 3 Sar. 698 = 

3 Suth. 387. 

— ■ ■■Gains not result of edncatioti but of peculiar skill , 

I mental abilities, and effo/t of me/nber — Effect. 

W'lu-n the author of the Mithakshara laid down that the 
gains obtained from an education received at the expense 
I of a joiiu family should i)e partible, he could not have 
intended that such gains should include the gains which 
were the result, not of the education received at the expense 
of the joint family, l)ut of tiie {jeculiar skill, mental abilities, 
and individual effort in applying and improving sucli edu- 
cation e.xercised by tlie person who had been educated at 
the expense of the joint family (53). (Sir John Edge.) 

Metharam Ramrakhiomal z'. Rewachand Kam- 

RAKHIOMAI.. (1917) 45 I. A. 41 = 45 C- 666 (684) = 

16 A. L. J. 281= 20 Bom. L. E. 666 = 
(1918)M. W. N 587 = 22 Bom. L. R. 377 = 

4 P. L. W. 197 = 22 M. L. T. 218 = 7 L. W. 361 -= 

27 C. L. J. 345 = 44 I. C. 269 = 34 M. L. J. 327. 

/. C. S. — Salary as officer of — Education in E 7 tg- 

la7td at fa77iily expense. 

The appellant, who held a salaried appointment in the 
Indian Civil Service, was a member of a Mithakshara joint 
family, which carried on in a firm name a joint ancestral 
business as money-lenders. In a suit brought on hundis 
given by tiie firm, in the course of its business, in respect 
of a firm debt, the question was whether the appellant’s 
earnings, being the gains of science, were his self-acquisi- 
tions and were not liable for the suit claim. The appel- 
lant look no part in the conduct of the family business. He 
was not privy to the debts incurred. 

In his youth the appellant was for seven years absent 
from India for the purpose of being specially trained in 
England for the 1. C. S. There wa.s no evidence as to his 
education and early life. His family being a family of 
hereditary money lenders, the ordinary education, which 
all its male members would naturally and appropriately 
enjoy was one of considerable extent and included varied 
attainments. The appellant did not adduce evidence to 
show’ that his specialised education in England was obtained 
by other means than the use of his family property. 

Held, that the appellant's official salary w’as partible 
property of the joint family, and that the appellant was 
liable upon the hundis to the extent of his share in the 
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HINDU LAW— (C<v;/./.) 

Joint Pamily — Member of — Self-acquisitions of — 

{Coiitd.) 

JOINT Family Propkrty or— Learning— Pro- 
I KRTV ACQUIRED BY MEMBER BY MEANS OF— 

( Coniti.) 

jninl fiimily property, including his partible earnings. 
{Lord Siimih-r.) AMAR N \TH AND GOKUL CHAND r. 

Firm of Hukam chand Nathu Mal. 

(1921) 48 I. A. 162- 2 Lah. 40-23 Bom. L. R. 671- 
14 L. W. 436 -2 P. L. T. 201 - 3 U. P. L. R. (P.C.) 12 -- 

19A. L. J. 249 -(1921) M W. N. 175 - 

29 M. L. T. 258 = 25 C. W. N. 534 33 C. L. J. 355 = 

60 1. C.379-40M. L. J. 327. 

Law to — Development of — Anomalies in — Present 

.stale of. (Lord SiimverL AMAR NaTH AND GOKUL 
(’HAND 7’. FIRM OF HUKAM CHAND N.VI’HU MAL. 

(1921)48 1. A. 162 -2 Lab 40 = 23 Bom. L. R. 671 = 
14 L. W. 436 = 2 P. L. T. 201 -3U.P.L.R. (P. C.) 12- 

19 A. L. J. 249- (1921) M. W. M. 175- 

29 M. L. T. 268 = 25 0, W. N. 534 = 33 0. L. J. 355 = 

60 I. 0. 379- 40 M. L. J. 327. 

Katuro of education required to he received. 

Very strong and clear authority would be required to 
support the somewhat startling proposition of law that if a 
member of a joint Hindu family receives any education 
whatever from the joint funds, he becomes for ever after 
incapable of acquiring by his own skill and industry any 
separate property. No texts which have l)een cited go to 
the full extent of the proposition which has been contended 
for (117). 

It may hereafter possibly become necessary for this 
Hoard to consider whether or not the more limited and 
guarded expression of the law u|x)n this sulqect of the 
courts of Bengal is not more correct than what appears to 
be the doctrine of the courts of Madras (1 18). (Sir Robert 
P. Collier.) PaULIEM VALLOOv. PaULIEM SoORYAH. 

(1877) 4 I. A. 109= 1 M. 252 (261-2) = 

3 Sar. 698-3 Suth. 387. 

Partibility of such property — Pest-^-l'se of family 

property in acquiring science by means of lohich property 
in question is acquired '-SufUcieney of — I'se of family 
property directly for purpose of acquinmt property in 
question — Necessity. 

Can it be .said that the gains, which are partible, are such 
as result only directly from the use of joint family funds, 
and that emoluments, which are the consideration for the 
personal services of an ofncial .selected for his special per- 
sonal qualifications, re.sult remotely only and too remotely 
from any family outlay t Not only is no authority forthcom- 
ming for the first part of this contention, but the contrary 
has been continuously assumed in all the cases which turn 
on gains of science The point of all of them is, that 
persons qualified for earning money by specialised edu- 
cation, enjoyed to the detriment of family funds, become, 
as it were, a continuing investment for the family benefit. 
No decision attempts to distinguish between the personal 
and the family elements in the ultimate gains ; it would 
practically be impossible to do so. There is equally little 
ground for contending that partibility dejxjnds on causa 
Proxima^ or is negatived by the intervention of the personal 
element of the individual co-parcener’s character. It is true 
that in the very learned judgment of Mr. Collett in 2 M. 
H. C- K. 53, he expresses the view, that logically the rule 
should have regard to the use of family property in acquir- 
ing the partible gains themselves “during and for the pur- 
poses of the acquisition”, and not to its use in acquiiing the 
science by means of which they are gained. This view was, 
however, over-ruled on appeal, and has never been re-esta- 
blished. For fifty years and more the current of authority 

has run the other way, and, in any case, it is now too late to 


HINDU LAW— 

Joint Family — Member of— S^lf-acquisirtions of— 

(Contdf) 

JOINT Family Property or— Learning— Pro- 
perty acquired by member by MEANS OF — 

(Contd.) 

change it. (Lord Sumner.) AMAR NaTH AND (JOKUL 

Chand v. Firm of Hukam Chand Nathu Mal. 

(1921) 48 I. A. 162 (172) = 2 Lab. 40 (50-1)= 
23 Rom. L. R. 671 = 14 L. W. 436= 2 P. L. T. 201 = 

3 U. P. L. R. (P.C.) 12 = 19 A. L. J. 249 = 

( 1921) M.W.N. 175-29 M.L.T. 258-26 C. W.N. 534 = 
33 C. L. J. 355-60 I. C. 379 = 40 M. L.J. 327(336). 

— Presumption — Onus of proof. 

One of the recognised exceptions to the rule that the 
ac quisitions of the members of a joint Hindu family are 
joint property and partible is property acquired by the pos- 
session of special “.science” or “learning". 

Among the unseparated members of a joint Hindu family, 
jxissessed of ancestral property by means of which the 
.science, who-se gains are in question might itself have been 
acquired, the presumption, even in the ca.«e of such special 
gains, is that the acquisitions of all members are partible, 
until the contrary is proved. It is true that a distinction 
may be drawn between a presumption in favour of partibi- 
lity, which is a legal attribute of the gains in question, and 
a presumption in favour of detriment to the patrimony in- 
volved in acquiring the specialised training, the use of which 
has produced the gain, which is a question of fact ; but if it 
is in general incumbent upon the joint family member to 
prove that his case is an exception to the prevailing rule of 
partibility, it is also incumbent upon him to prove the parti- 
cular facts, which are needed to establish the exception. 
(Lord Sumner.) AMAR NaTH AND GOKUL GHAND v. 
THE FIRM OF HUKAM CHAND NATHU MAL. 

(1921) 48 I. A. 162 (166-7)= 2 Lah. 40 (44, 49) = 
23 Bom. L R. 671 = 14 L. W. 436= 2 P. L. T. 201 = 

3 U. P. L. R. (P.C.) 12=19 A. L. J. 249 = 
(1921J M.W.N. 175 = 29 M.L.T. 268=25 C.W. N. 634 = 
33 C. L. J. 356 = 60 I. C. 379 = 40 M. L. J. 327. 

"^Science'' in text of A/ithahs/iara — Meaning of — 

Technical meaning — Learning. 

The word in S. 4, Chapter I of the Mithakshara, which 
Mr. Colebroke has translated as “science” means learning ; 
and that is apparently the meaning which has been general- 
ly accepted by the Courts in India. It gives the Sanskrit 
word a wider meaning than it would otherwise have. It 
would be difficult, if not impossible, to ascertain what would 
have been the science or sciences which the author of the 
Mithakshara, who wrote his commentary in the latter part 
of the 11th century, had in contemplation if he used a word 
which meant “science” strictly so called and is not suscepti- 
ble of the wider and more comprehensive meaning “learn- 

* M 

mg . 

Education beyond that of a very elementary kind must 
have been limited to very few of the people for whose ^i- 
dance the Mithakshara was written, and for that limited 
few there could have been then no education attainable in 
the arts, sceinces, and professions of that time comparable 
with the education now obtainable and necessary for a suc- 
cessful career in the arts, sciences, and professions of the 
present day. It may be assumed that the author of the 
Mithakshara, who was construing and explaining the more 
ancient texts of the Hindu law for the benefit and guidance 
of the Hindu community, could not have intended to pena- 
lise an education which was not in his contemplation and 
of which necessarily he knew nothing. Nor can it be assum- 
ed ihat his intention was to penalise and discourage self- 
acquired .skill, or the exercise of high mental abilities or 
great iiKlividnal effort in winning success in an art or 
science, or in a profession. He must have been writing of 
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HINDU LAW— 

Joint ramlly— Member of— Self acquisitions of 

(Cofttd,) 

JOINT Family property or— Learning— Pro- 
perty Acquired by member by means of — 
(Co ft it/.) 

education — learning — such as he knew it to be (52-3). (Str 
John Edge:) METHARAM RaMRAKHIOMAL KEWA- 
CHAND RAMRAKHIOMAL. (1917) 45 I. A. 41 = 

45 0. 666 1^683-4) = 16 A. L. J.281 = 
20 Bom. L. B. 566 = (1918) M. W. N.587 = 
22 c. W. N, 377 = 4 Pat. L. W 197 = 22 M. L. T. 218 = 

7L W. 361 = 27C. L. J. 345 = 441. C. 269 = 

34 M. L. J. 327. 

JOINT Family property or— Property 

PURCHASED IN NAME OF MEMBER. 

- ' Criterion as to^Pnrchase-money — Source of* 

In cases in which the question is whether property purchas- 
ed in the name of a member of a joint Hindu family is his 
self-acquisition or part of the joint family proi)erty, the 
criterion is to consider from what source the money came 
with which the purchase-money was paid. 

Where there was no evidence that the member in W’hose 
name the purchase was made had any separate property, or 
that it was from his funds that any part of the purchase- 
money was paid, helds that the property purchased must be 
considered to be joint property (240). (Lord Campbell ) 

Dhurm Das Pandey v. Mussumat Shama Soondari 
Deriah. (1843) 3 M. I. A. 229 = 6 W. R. (P.C.) 43 = 

1 Suth. 147= 1 Sar. 271. ^ 

On the trial of the issue whether {.roperty purchased ] 

by a memlxir of a joint Hindu family is joint family pro- j 
perty or the separate property of the meniliei purchasing, 1 
the principal fact to be a.scertained is the source fi{)m 
which the purchase-money of the property in question was 
derived, i.e.y whether it came from the joint family chest 
or from the separate funds of the meml>er purchasing 
(843), (Sir Janus W. Colvile.) PODH SiNGH DOOD- 
HOORIA V. GUNESCHUNDER SEN. 

(1873) 2 Suth. 840=19 W.B. 356 12 B. L.B. 317 = 

3 Sar. 263. 

-Where there is a dispute whether a property stan 

ding in the name of a junior member of a Hindu family 
was his self-acquisition, the criterion is “to consider from 
what source the money comes with which the purchase- 
money is paid*' (Mr. Ameer All.) PaRBATI DASI 

7'. Baikuntha Nath De. (19i3)15M. L. T. 66 = 
(1914) M. W. N. 42= 12 A. L. J. 79 = 19 C. L. J. 129 
18 C.W.N, 428 = 16 Bom. L.B. 101 = 22 I. C. 51 = 

26 M. L J. 248(250). 

Evidence — Family accounts — Private accounts of 

member^ Value of^lssue between other members and pur- 
chaser of property in execution of decree for separate debt 
of that member y 

Appellants were the purchasers at a sale held in execution 
of a decree obtained against a member of a joint Hindu 
family for his separate debt of his right, title, and interest 
in certain property standing in the name of that member. 
Their case was that the said property w'as the separate pro- 
perty of their judgment-debtor in which the other mem- 
bers of the family had no interest whatever. The case of 
the other members of the family was that the property had 
been purchased by the member, who was the judgment- 

debtor, with joint family fund.s, and was therefore joint- 
family property. 

Heldy that in such a case the family accounts taken by 
themselves would be admissible only as corroborative 
evidence, but that the private accounts of the judgment- 
delHor might be direct evidence, in the nature of admis- 


HINDU LAW— (C.v;/A/.) 

Joint Family— Member of— Self acquisitions of— 

(Conidf) 

JOINT Family Property ok— Property purcha- 
sed IN name of ME\tBER—(Contd.) 

sions on his part, against the appellants (844). (Sir James 
W. Colvile:) BODH SinGH DOODHOORIA v. GUNES- 
CHUXDER Sen. (1873) 2 Suth. 840 = 19 W.B. 366 = 

12B.L.B.317=3Sar. 263. 

Evidence — Receipts ifi his name respecting it — 

Value of. 

The fact that property was purchased in the name of one 
member of a joint family, and that there are receipts in his 
name respecting it is perfectly consistent with the notion of 
its having been joint property (240). (Lord Campbell:) 
DHURM Das P.andey V. Mussumat Shama Soondari 
DebIAH. (1843) 3M.I,A. 229=6W.R. (P.C.)43 = 

1 Suth. 147=1 Sar. 271. 

Presumption. 

A', who, with his two brothers, constituted a joint Hindu 
family governed by the Mithskshara law of inheritance, 
purchased an estate in his own name. There was no direct 
evidence to show what funds were employed in the purchase 
of the estate. 

//t'A/, that the presumption, in the absence of evidence 
to the contrary, would l>e, that it was purchased with joint 
family funds, and that the estate so purchased l)e('ame the 
joint estate of the family (149). (Sir Barnes Peacock.) 

COLLECIOR OF GODAVERV ADDANKI RaMANNA 

Pantulu. (1886) 131, A. 147 = 9 M. 482 ( 487) = 

4 Sar. 728. 

JOINT KaMILV PkOPER'I V OR— PROPERTY STANDING 

IN’ NAME OF MEMBER— Presumption as to. 

It i-N allowed that this was a family who lived in com- 

mensality, eating together and possessing joint property. 
It is allowed that they had some joint property, and there 
can be no doubt that, under these circumstances, the pre- 
sumption of law is, that all the property they were in pos- 
session of was joint property until it was shown by evidence 
that one member of the family was possessed of separate 
property. Such evidence may be received (240). (lord 
Campbell:) DhURM DAS PaNDEY v. MUSSUMAT SHAMA 

Soondari Debiah. (1843) 3 M.I.A. 229 = 

6 W. R. (P.C.) 43 = 1 Suth. 147=1 Sar. 271. 

The presumption of the Hindu law, in a joint undivi- 
ded family, is, that the whole property of the family is joint 
estate, and the onus lies upon a party claiming any part of 
such property as his separate estate, to establish that fact. 
(Lord Justice Knight Brnce.) GopeEKKIST GOSAIN v. 

Gungapersaud Gosain. (1854) 6 M. I. A. 63(85) = 

2 Suth. 13 = 4 W. R. 46 = 1 Sar. 493. 

.A purchase by a member of a joint Hindu family 

will be presumed to be a purchase, not on his own 
account, but for the joint family (236). (Sir Robert P, Col- 
lier.) BISSESSUR LaLL SaHOO v. MAHARAJAH LUCH- 

MESSUR Singh. (1879) 6 I.A. 233 = 5 C.L.R. 477= 

4 Sar. 76- 3 Suth. 686 = Bald. 331. 

In the case of an ordinary Hindu family who are 

living together, or who have their entire property in com- 
mon, the presumption is, that all that any one member of 
the family is found in possession of, belongs to the com- 
mon stock. That is the ordinary presumption, and the 
otrus of establishing the contrary is thrown on the member 
of the family who disputes it (317). (Sir Montague E. 
Smith.) BaNNOO v. KaSHEE Ram. (1877) 3 C. 315 = 

3 Suth. 490 = 3 Sar. 781 = E. & J.*s No. 49. 

In a joint Hindu family governed by the Mithak- 

shara law, the rule is that the acquisitions of the members 
are joint property and partible, that is to say, liable to be 
shared with the other meni!)ers of the family, and imparti- 
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Joint Family — Member of — Self acquisitions of — 

{Contd.) 

JOINT Family Propkktv ok— Property Stand- 
ing IN NAME OF MEMKEK — PRESUMPTION AS TO 
— {Contii.') 

bility is the exception. {Lord Sum//,/ ). AMAK NATH 
AND GOKUL CHAND f. THE FIRM OF IIUKAM CHAND 

N.M-HU Mae. (1921)48I.A.162(166)-- 

2Lah. 40 (44)- 23Bom. L.E. 671 14 L. W. 435 - 
2P.L.T. 201 3U.P.L.R. (P.C.) 12 19 A.L.J. 249 = 

(1921) M.W.N. 175- 29M.L.T. 258-- 
25C. WN. 534 33 C.L.J, 355= 60 I.C. 379 

40 M.L.J. 327 (331)., 

Ancestral nucleus admitted. 

In a case in which a nucleus exists and the family is joint, 
the onus is on the party setting up a case of separate estate. 

In a suit for partition of family property instituted by the 
respondent, the question was whether the property was joint 
and ancestral. 

Held, affirming the High C'ourt on appeal, that the pro- 
perty was ancestral and joint and tliat, there ha\ing been 
no exclusion of the respondent Iroin use and enjoyment for 
the period of limitation, his suit was not barred by limita- 
tion. {Lord Kokrtson.) .AN.-W r)RA< > GaNPA'I'KAO 
Vasantkao Mahadevkau. (1907) 11 C.W.N. 478- 
5 C. L. J. 378-2 M. L. T. 151 = 9 Bom L. R. 595 

17M.L J. 184. 

Effect. 

Where, in a suit for partition of joint family pro- 
perties held by the members of a Mithakshara family, one 
of the parties claims that certain properties were the .'■elf- 
acquisitions of his father but admits an ancestral nucleus, 
the onus is on him to prove that those properties were the 
self-acquisitions of his father. {Mr. Ameer K aJAN- 

GAM AYYAR 7-'. RAJANGAM AYYAK. 

(1922) 60 I.A. 134 (141) 46 M. 373 (381) - 
31 M.L.T. 136- 16 Ir.W. 616- 4 U.P.L.R. (P.C.) 85 

A. I. R. 1922 P.C. 266 - 21 A. L. J. 460 - 
37 C.L.J. 435 - 27 C.W.N. 561 69 I.C. 123-- 

44 M.L.J. 745. 

■Ei'idcncc relnittini ; — . Uquisitions of separate pro- 


perty by some of mem bos from their o7on funds and deaf 
ing by them loith it on their (non account if— Ancestral pro- 
perty held in joint possession. 

Where it appeared that, while a Hindu family had some 
ancestral property in joint possession, .some of the members 
of the family acquired separate property from their own 
funds and dealt with it as their own without reference to 
the other members of the famiy, held, that such a state of 
things might be fairly held to weaken, if not altogether to 
rebut, the ordinary presumption of Hindu law as to pro- 
perty in the name of one member of a joint family, and to 
throw upon those who claim, as joint property, that of 
which they have allowed their co-parcener, trading and 
incurring liabilities on his .separate account, to appear to be 
the sole owner, the obligation of establishing their title by 
clear and cogent evidence (841). {Sir James !V. Colvile.) 

Bodh Sing doodhooria v. Guneschunder Sen. 

(1873) 2 Suth. 840 - 19 W R. 356 = 
12B.L.R. 317=3Sar. 253. 

•Decision of family admitted to a certain extent — 


HINDU IsAJH-iContd.) 
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{Contd.) 

JOINT Family Property or— Property Stand- 
ing IN name ok .member— Presumption as to 

— {Contd.) 

meml^r of a joint family, consisting of himself and of the 
plaintiff and his brother JC. who did not join in the suit. 
The question for decision was whether the plaintiff was 
joint with E at his death. 

The plaintiff admitted in his plaint that his grandfather 
divided the ance.stral property amongst hi.s four sons, inclu- 
ding R and the father of the plaintiff. He alleged, how- 
ever, that the four .sons did not take separately, but that R 
and his (plaintiff’.s) father took one-half and remained a 
joint family, while the other half was taken by the other 
two .sons jointly, who accordingly formed a separate family. 
There was no distinct proof, one way or the other, as to the 
nature of the division by the grandfather. It further 
appeared that, in the lifetime of the plaintiff and his 
brother A', as between themselves, separated, and therefore 
the family was still further broken up. It also appeared 
that, whatever the division of the property might have been 
by the grandfather, all the niembers of the family lived 
separately, and there was no commensality between them. 

Held that it lay upon the plaintiff to establish by evidence 
the foundation of his case, inz., that the property of R was 
joint property to which he and his brother K, as surviving 
members, were entitled. 

Held further, reversing the Courts below, that the plain- 
tiff had failed to discharge the onus which lay upon him. 

In the case of an ordinary Hindu family who are living 
together, or who have their entire property in common, the 
presumption is. that all that any one member of the family 
IS found in pos.session of. belongs to the common stock. 
That is the ordinary presumption, and the onus of establish- 
ing the contrary is thrown on the member of the family who 
di.^putes it. Having regard, however, to the state of this 
family when the pre.sent dispute arose, their Lordships think 
that that pre.sumption cannot be relied upon as the founda- 
tion of the plain! ilTs case, and therefore, as he seeks to 
recover properly wliicli was in the posses.sion of R and was 
ostensibly his own at the time of his death, it lies upon him 
to establish by evidence the foundation of his case, 7 '/c., 
that the property was joint property to which he and his 
brother A', as surviving members, were entitled. {Sir 
Mentague K. Smith.) BaNNOO KaSHEE RaM. 

(1877) 3 C. 315-3 Suth. 490-3 Sar. 781 = 

R. & J.’s No. 49. 

JOINT Family property ok— Revenue records 
—Property in respect of which member 
entered as sole propriei'ok in. 

AVi- H indu La w^— joint Family— mexMbek of 

—Revenue records. 

Throwing into com.mon stock of. 

Coueunent findings as to — Privy Councils inter- 


Members living separately and no co/nmensality between 
them — Applicability of presumption to case of. 

The appeal arose out of a suit brought by the plaintiff- 
respondent for the recovery of one-half of all the property 
in possession of one R. the plaintiff’s uncle, at the time of 
his death. The suit was brought against the widows of R, 
and against his grandson, the son of his daughter. The 
plaintiff’s case was that A, at the time of his death, was a 


fcrencc with. 

Findings accepted in a case in which the findings depen- 
ded upon matters of inference from writlen documents. 
CHELLAYAMMAL V. Muthialammal. 

(1870) 16W. E. 1. 

Conditional offer for — Non-acceptance of — Effect. 

In a case in which the question was whether the suit pro- 
perty was acquired by S, a memlTer of a joint Hindu family, 
with the a&'iistance of joint family funds, and, if not, 
whether S joined the property to the common ancestral pro- 
perty, the courts below found that the propeity was the .self- 
acquisition of S, and that he did not throw it info the coni 
mon stock. It was contended before their Lordships that 
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(Contd.) 
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in arriving at the above finding the courts below »dscon- 
strued a letter written by 6' to his elder brother and '\hich 
was as follows “ I amTeady to join my property with the 

family property, and take my share from it. 

Heldy agreeing with the courts below, that the letter was 
a conditional offer made by 5 to throw his self-acquisition 
into the common stock if the brother w'ould come to a par- 
tition. and that, as the offer was never accepted, the letter , 
had no effect on the rights of the parties (4 d-6). (Sir John 
Edge:) METHARAM RaMRAKHIOMAL S'. KEWACHAND 

Ramrakhiomal. (1917) " 

45 c. 666(675 6) --- 16 A. L- J. 281 -- 

20 Bom. L.R. 566 - (1918; M. W. N. 587 - 
22C. W. N. 377=4 Pat L. W. 197= 22 M.L.T. 218- 

7 L. W. 361 = 27 C. L. J. 345 = 44 I. C. 269- 

34 M. L. J. 327. 

— Conveyaiu c for-- I^ccessity . 

It is open to a member of a joint Hindu family, who lias 
taken a farm of land in his own name, to put his co shavers 
in the estate into the full enjoyment of that farm, and no 
actual conveyance would, untler the Hindu law, be required 
for that purpose (239-40). (A/; James H . Colvile.) Jl.ti- 

GOMOHUN BGKSHEEr. KOV MOTHOORAN ATH CHOW- 

jSkv (1867; 11 M. I- A. 223 7 W. R. '^P. C.) 18 — 

1 Suth. 673 2 Sar. 246. 

Eff€^~ I of. 

It is well established ihat a member of a Hindu family 
may convert his self-acquired property into ancestral family 
estate by throwing it into the common stock (740). \Sir 
Walter Phillimorc.) KaDHAKANT ».AL r- S . V /. W.X 10* ' 
OUM (1917) 45 C. 733 22 C. W. N. 649 

27 C. L. J. 632 16 A. L. J. 537 5 P. L. W. 72 

23 M. L. T. 392 - (1918) M. W. N. 386- - 
20 Bom. L. R. 724 46 I. C. 806 - 35 M. L. J. 99. 


-Effect of — Property if an he taken ont of common 

stock again. 

Propertie.s once brought into a common stock cannot l)e 

taken out of it nfiain (744). {Sir 
KaDHAKAN'i I.AE V. N AZNtA HfGI.’M. (1917) 45 C. 733 
22 C W N. 649 27 C. L. J. 632 16 A. L. J. 537 
6 P. L. W. 72 23M. L. T. 392 (1918) M.W.N. 386 - 
20 Bom. L. R. 724= 46 I. C. 806- 35 M. L. J. 99. 


Evidence oj . 

The question was whether certain property, wiiichwas 
as.sumed to have been originally acquired propeitj of one 
Paupa Reddy, had been thrown by him. although his sepa- 
rate acquisition, into a common stock. 

Upon that question the court below' considered that two 
documents were themselves sufficient evidence of tlie fact. 
The one was a document which was called Ex. 1 and it was 
as follows : — “The humble petition of Paupa Reddy. The 
muttas registered in my name” (the properties in dispute) 
“and those registered in the name of myself and my elder 
brother’s son, Polam Reddy, and also those property enjoyed 
by us, as also the choultry and the charities, belong after 
my death to the said Polam Reddy, and to none else. l Ue 
court Ijelow was of opinion that that writing was a writing 
evidencing a very deliberate recognition and admission by 
Paupa Reddy of the then existing condition of the property 
that it was part of a joint property of himself and Polam 
Reddy. 

The other document was an income-ta.x return, in which 
Paupa Red*!y lumped the properties in dispute together with 
tha other lands which were undoubtedly the joint property 
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of himself and Polam Reddy, and treated them all alike as 
joint property. 

f/e/d, that it was utterly impossible for their Ix>rdships 
to come to the conc!usi<m that the Court below was wrong 
in treating those d*x:uments as very important evidence, and 
in drawing the conclusion that the proper inference from 
them was, that it was a recognition of the fact that the 
separate property had become joint property. CHELLAY- 
AMMAL Muthialammal. (1870; 16 W. E. (P. C.) 1. 
Evidence of — Evidence held sufficient except with 


regard to purchases in name of son-in-law. 

While it is possible that a member of a joint Hindu 
family should make separate acquisitions, and keep moneys 
and property so acquired as his separate property, yet the 
question whether he has done so is to be judged from all 
the circumstances of the case. 

A. a member of a joint Hindu family whose hou.se was 
at Eucknow, practised as a pleader at Hardoi, and made 
considerable savings from his professional earnings. He 
eventually became managing member but w'as all along 
entrusted with the management of the joint family property 
in Hardoi district. Throughout he kept the accounts of the 
joint property and of his own earnings in one account book. 
He purchased sundry properties out of the funds so 
entered in the name of his son-in-law, ./9, and .stated that he 


made such purchases to provide for B. 

field that, by blending his private earnings with the 
receipts and payments on joint account, A showed an inten- 
tion to make tiiem joint property, but that this fact was not 
conclusive as to the question whether all purchases entered 
in the book were made for the joint family, and that as 
regards the piiichases in the name of />’ the evidence showed 
that the properties were intended to be given away to B 
and he was therefore entitled to the same. {Lord Buck- 
master, L.C.) SURAJ NARAIN c'. RATAN LAL. 

(1917) 44I.A. 201 = 40 A. 159 = 21 C.W.N. 1065- 
20 O.C. 211 = 22 M.L.T. 121 = 2 Pat. L.W. 160 = 
16 A.L.J. 684 = 26 C.L.J. 287 = 19 Bom. L.R. 737 = 
6 L.W. 509 = 40 1.C. 988 = 33 M. L. J. 180. 

Evidence of — I nheritance from collateral — Pro- 
perty got by — Throwing into common, stock of. 

The (juestion was whether a member of a Hindu 
faiiiily, tliiew into the common stock property which he got 
by inheritance from a collateral and which was therefore his 
sclf-acquiNition. It appeared that A', the brother of />, also 
got .some of the other properties of the same collateral by 
inheritance from him. It further appeared tliat, at “a 
deorh partition” between D and A", D gave ancestral family 
properly, and received A'b share in property coming from 
the collateral, and that D gave property got by him from 
the collateral and received K's share of ancestral family 


property. 

fields that a more striking proof of the throwing to- 
'»ether of the two properties into a common stock there 
could hardly be (742). {Sir Walter Phillimorc ) Kadha- 
kaNT Lae v. Nazma Bf.Gum. (1917) 46 C. 733 = 

22 C.W.N. 649-27 C.L.J. 632 = J6 A.L.J. 537 = 
5 P.L.W. 72 = 23 M.L.T. 392 = (1918 ) M.WN. 386 = 
20 Bom. L.R. 724 = 45 I.C. 806 = 35 M. L. J. 99. 

— Evidence of — Purchases with self-acquisition in 

name of son-in-law — Intention eis to — Evidence of^State- 
ment by acquirer that he intended purchases as a provision 
for his son-in law — Admissibility of-^Evidence Act^ S, 

32 (3). 

On an issue as to whether, in a case in which a inenit>ei’ 
of a joint Hindu family made purchases with his self-acqui- 
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aitions m the name of his son-in-law, he intended to incorpo- 
rate the properties so purchased with the joint family pro- 
perty as in the case of his other acquisitions, or whether he 
intended to give them away to his son-in-law, Md, that a 
statement by the member that the purchases in the name of 
his son-in-law were made to provide for him was a state- 
ment against his own interest and was admissible in evi- 
dence under S. 32 (3) of the Evidence Act. (Lord Buck- 
master. L. (T.) Suraj Narain 7'. Ratan Lal. 

(1917) 44 I.A. 201 =40 A. 159 - 21 C.W.N. 1066 = 
20O.C. 211 = 22 M.L.T.121 = 2Pat. L.W. 160 = 

16 A.L. J . 684 - 26 O.Ir. J. 287 = 19 Bom. L.E. 737 = 
6 L.W. 509 = 40 I.C. 988 = 33 M. L. J. 180. 
Evidence T radtii^ acquisitions made without aid 
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What amounts to — Oudh talookdar — Property got as 


See Oudh 


self-acquisition under sunnud— Transfer of. 

Estates Act of 1869, ss, u, 14 and 15. 

(1876) 3 LA. 269(277). 

J olnt family — Member of — Trade carried on by. 

See Hindu Law— joint family— Business ok 

—Member of family. 

Joint family— Member of— Will by. 

Deed invalid as a — Validity of. as a family arrange- 


of ancestral property — Threnving into common stock of 
Evidence of~~Big/its created by. 

In a suit for partition, the question was 'vhether, as alleged 
by plaintiff, the suit property, and in particular, the property 
of five banking firms, was the joint and undivided property 
of the family of plaintiff and his brothers or their children, 
and consequently, whether by the Hindu law governing the 
parties, the issueles.s widow of D. one of the brothers, was 
incapable of taking a share of it. The defendant’s case 
was that the suit property was in no degree acquired by the 
use of ancestral property, that D left his native village to 
seek his fortunes some years after his father’s death with 
nothing but his drinking vessel ; that he took service with a 
native banker at Agra ; that, whilst in that service, he 
realized a small capital by means of some private adven- 
ture ; that with the capital so acquired and its accretions he 
established the suit Banking firms ; that he associated his 
brothers with himself from motives of family affection ; 
employing them in the business rather as dependants than as 
partners on an equal footing with himself; and that the pro- 
perty of the different firms was partnership property to be 
dealt with according to the rules which regulate mercantile 
partnerships between strangers and was not subject to the 
rule of Hindu law which excludes a widow from the succes- 
sion to her husband’s share of the joint property of an un- 
divided family (502 3). 

The evidence fell far short of proof that the ancestral 
property contributed in any material degree to the acquisi- 
tion of the funds employed in trade which formed the bulk 
of the property in dispute. Tt appeared that the family was, 
however, an undivided family, and that there was a nucleus 
of ancestral property and that D laid the foundation of the 
future fortune of the family. But there was no proof that 
he kept as separate, or treated as separate, property that 
which he acquired at Agra. On the other hand, it was 
shown that many years before his death he associated his 
brothers with himself as partners, and that thenceforward 
they carried on business together each contributing by his 
exertions to the increase of the common stock (505). 

Held, there was nothing prima facie improbable in the 
hypothesis that Z) brought his earlier gains voluntarily into 
the common stock, making them the capital on which he 
and his brothers were to trade. All subsequent gains 
lieingmade by their joint exertions would, according to the 
general principle of Hindu Law, be the joint property of 
the family whilst undivided, and be partible as such on a 
partition. The onus lay on the defendants of proving a 
special contract which impressed the character of partner- 
ship as distinguished from joint or separate property in the 
Hindu sense of those terms, upon the property in question 
(506). (Sir James IV. Colvile.) RaMPRASHaD TeWARY v. 
Sheochtjrn Doss. (1866) lOM. LA. 490 = 

2 Sar. 177. 


ment with consent of other members. 

A will by a member of a joint Hindu family bequeathing 
his co-sharer’s interest which does not operate as a will at 
all may l>e good evidence of a family arrangement contem 
poraneously made and acted upon by all the parties (132). 

A and B. two brothers, were members of a joint Hindu 
family governed by the Mithakshara law. A fell seriously 
ill and was not expected to recover. He was desirous that 
after his death the name of his widow should be entered in 
respect of his share in the joint property, and that after the 
death of the said widow his share in the property should 
devolve upon his daughter and daughter’s son, and that a 
document to effect that object should be executed. 
Accordingly A and B jointly executed a document called 
a will, which provided that on the death of A his wife 
should have and enjoy for her life an interest in a 
moiety of the joint property equivalent to the interest which 
the widow of a sonless and separated Hindu would have 
in her deceased husband’s estate. After the death oi A. 
the name of his wife was entered by B in the revenue 
papers in respect of a moiety of the property. It also ap- 
I peared that the risk of a partition at any moment was in 
the contemplation of A and B when they executed the docu- 
ment in question. 

Held that the document, though invalid as a will, was 
good evidence of a mutual agreement by A and B that the 
interest which A's widow obtained by the agreement should 
continue for the benefit of her life, notwithstanding the 
birth, if it should happen, of “male issue” to (132-3). 
(Sir John Edge). LaKSHMI CHAND t*. ANANDI 

(1926) 63 LA. 123 = 48 A. 313 = 24 A.L. J. 609=^ 

28 Bom. L.R. 910 = 43 C L. J. 613 = 
(1926) M. W. N. 629 = 3 O. W. N. 581 = 

31 C.W.N. 101 = A.I.E. 1926 P.C. 64 = 951.0. 666 = 

61 M. L. J. 52. 

Self-acquired immcn'able property^ IVill hequea1h‘ 

I ^**11 — Validity — Mithakshara law. 

A member of an undivided family .subject to Mithakshara 
law has the power of disposition over self-acquired in:- 
movealile property at his will (73). 

In this case the member was the father. (Lord Hob- 

house). Rao Balwant Singh v. Rani Kishoki. 

(1898) 25 LA. 54 = 20 A. 267^290) = 

2 C.W.N. 273 = 7 Sar. 279. 

Validity of— Effect of. on status of family — Daya- 

bhaga law. 

Under the Dayabhaga law it is possible for one of several 
brothers constituting a joint family to make a valid be 
quest of his share of the joint family property, but except 
to the extent to which that will affects the joint family it 
remains joint. (Lord Buckmaster). RajaNI KaNTA PaL 

V. JAGA Mohan lal. ^ 1923'^ 60 I.A. 173 (177) = 

60 C. 439 (443) = 32 M.L.T. 149 = 

26 Bom. L. E. 683 = 37 C. i. J. 616 = 
(1923) M.W.N. 438 = 27 C.W.N, 997 = 18 Ii.W. 387 = 

9 O. & A L E. 806 = 73 I.C. 262= 
A.LB. 1923 P.C. 57*44 M. L. J. 661 
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■ — — Validity of^Mithakshara law. 

The High Court of Madras has ruled that a co-parcener 
cannot dispose of his undivided share by vtill. Its reasons 
for making this distinction between a gift and a devise are, 
that the co-parcener’s power of alienation is founded on his 
right to a partition ; that that right dies with him ; and 
that, the title of his co-sharers by survivorship vesting in 
them at the moment of his death, there remains nothing 
upon which the will can operate. This principle was fully 
recognised by their Lordships in Suraj Bunsi Koer’s case. 
Their Lordships are of opinion that the principles upon 
which the Madras Court has decided against the power of 
alienation by will are sound, and sufficient to support that 
decision (194-5). {Sir James IV. Co/vi/e.) LaKSHMAN 
DADA NAIK zc Ramachandra Dada Naik. 

(1880)7 1. A, 181 = 5 B. 48 (62-3) = 7 C. L. R. 320 = 

4 Sar. 173-3Suth. 778. 

A will by a member of a joint Hindu family of his 

co-sharer’s interest is not a valid devise. The co-parcener’s 
power of alienation is founded on his right to a partition ; 
that right dies with him ; and the title of his co-sharers 
by survivorship vesting in them at the moment of his death, 
there remains nothing upon w'hich the will can operate 
(131.2X (Sir John Ed^^e.) LaKSHMI ChaND v. ANANDI. 

(1926) 53I.A. 123 = 48 A. 313-24 A. L. J. 609 = 
28 Bom. L.R. 910 = 43 C. L. J. 513 = 3 0- W. N. 581 = 
(1926)M, W.N. 529 31 C W. N. 101 = 95 1.0.566 = 

A.I.R. 1926 P. 0. 54 = 51 M. L. J. 52. 

Joint family— Members of. 

Adult members of Havabhaga family carkvin(; 

ON BUSINESS— INSOLVENCY OF. 

ADVERSE POSSESSION BETWEEN. 

Agreement between. 

BEQUEST TO, OR BEQUEST TO PERSONS AS. I 

BUSINESS CARRIED ON BY — PARTITION BETWEEN 

THEM — Business carried on after. 

CO-PARCENARVSHIP BETWEEN, AND SURVIVORSHIP 
FOLLOWING UPON IT. 

DEBT JOINT DUE BY FAMILY — APPORTIONMENT OF 
—agreement at PARTITION FOR. 

Increment following principal in case of — 

RULE as TO. 

Joint family property and self-acquisitions— 
Blending of. 

MOCURRAREE lease IN FAVOUR OF SOME — PATNI 

lease subsequent TO different members — 
Merger. 

Partition bei'ween — Shares obtained at — 

I.EGAL COURSE OF DESCENT OF— AGREEMENT AL- 
TERING. 

Rights of — Father and sons — Brethren — 
Families of. 

Rights which might otherwise be merged— 
Titles TO, taken in names of different mem- 
bers. 

Adult members of Dayabhaga family carrying 

ON business— INSOLVENCY OF. 

Minor members of family — Assets of firm in hands 

of —Recovery of — Suit by creditors of firm for — Maintain- 
ability— Parties— Official receiver if one. See PROVINCIAL 
INSOLVENCY ACT OF 1907-Ss. 18 (1) AND 16. 

(1922) 49 I. A. 108 = 49 C. 660. 

Property vesting in receiver by reason of — Property 

of minor members if part of. See PROVINCIAL iNSOL* 
SOLVENCY ACT OF 1907 Ss. 18(1) AND 16. 

(1922) 49 I. A. 108 = 49 C. 660. 


Adult members of Dayabhaga family carry- 
ing ON BUSINESS— INSOLVENCY OV— (Could.) 

Receiver in — Vesting of assets of firm in— Effect of, 

on assets of firm in hands of minor members — Re- 
covery of such assets — Right of, if also vested in receiver. 

Provincial INSOLVENCY Act of 1907, Ss, 18 (i) 
AND 16. (1922) 49 I. A. 108 = 49 C, 560, 

Adverse Po.ssession Between. 

(See also LIMITATION ACT OF 1908, ART. 127.) 

Possessioft of joint property by one member. 

The general rule, that the possession of one member of a 
joint Hindu family is the possession of all, does not apply 
w’here the claimant has been clearly excluded. In the latter 
case the possession is adverse, and time will run (535). (Sir 
Edward V. IVi/liams.) JOWALA BUKSH v. DHARUM 

Singh. (1866) 10 M. I. A. 511 = 2 Sar. 189. 

Rents of different portiotis of joint family property 

— Receipts separate of, by different tnembers — Excess re^ 
ceipts by some members — Effect. 

In India the receipt by one member of a joint Hindu 
family may be quite consistent with the title of the whole. 
One member of a family may be in receipt of one part of 
an estate, and another may be in receipt of another part of 
the estate, and they may have afterwards to account the one 
to the other in respect of the excess of the receipts over 
their respective rights. There can be no adverse possession 
as between the members by reason of such acts. Chand 

Hurree Maitee V. Rajah Nakendro Narain Roy. 
(1873) 2 Suth. 805 = 19 W. R. 230 = 4Sar 800. 

Agreement between. 

Ancestral property— Division of — Agreement by way 

of compromi.se for — Meaning of ancestral property in. See 

Hindu law— Ancestral Property. 

(1859) 8 M. 1. A 91(96-7). 

Debt joint due by family — Apportiofiment of — A^ree^ 

ment at partition for — Member paying more than his 
share of debt — Contribution against other members — Right 
of — Construction of agreement. 

The appeal arose out of a suit commenced by the respon- 
dents to compel contribution towards the payment of cer- 
tain debts which had been discharged by M, their father. 
The action was founded upon an agreement alleged to have 
l)een made by the appellants to pay their equal proportions 
of a joint debt effected on a common family property. 
That common family property was divided in 1/99, and 
several agreements were then entered into. The question in 
the case turned upon the meaning of those agreements. If 
it was the meaning of them that the Bankers’ claims were 
to be paid by all the five persons in equal proportions, ac- 
cording to the interest they respectively had in the family 
estate, and that that was to be done by the settlement of 
the accounts between the parties, the respondents were clear- 
ly right in bringing the action against the appellants for 
four-fifths of those Bankers* account, and that question de- 
pended upon the construction of those agreements which 
were entered into between the paities after the reference 
that took place in 1799. 

It appeared that there had been disputes between the 
family with respect to the property acquired by the father, 
and that all those parties agreed to refer the matter to 
certain arbitratore, and while that arbitration was still 
pending, they entered into two agreements. One of 
those agreements was dated 11 — 6—1799, that is, the 
first of those agreements entered into between the 
parties, and in that agreement the five sons alleged that 
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they had made a division of the landed properties, and 
they agreed to pay the bankers in five equal shares, that 
is, that each should pay one-fifth of those demands. They 
further stated that in case any one of them should be 
under an inability to do so, and his lands should be sold in 
consequence, that from their own shares they would make 
that good, “and that they will certainly and without fail 
liquidate the Bankers’ demands'.” 

Then there came a separate agreement, in which, after 
alluding to the demands of '.hi; Bankers upon which suits 
were then penvling. ihey v.tii't on to provide, that in case 
there should be other demands they would leave them to 
the decision of the arbitrators, and they agreed to abide by 
their decision with respect to their quota. 

And then came the third agreement, and they having 
again provided th.ct though they had divided the estates 
among themselves, the personal property, including cash, 
still remained in common, agreed that all the debts which 
were due to the estate should be eijually divided among them, 
arul they stipulated th.at the i)ayment of the Hankers’ de- 
mands should be «:airie:d into immediate tlfect, and should 
not be delayed by any division of the family property, or by 
the settlement of the debts which might be due to the fami- 
ly to be divided between them. 

Held, on a construction of the agreements, that the Ban- 
kers’ claims were* to be paid l)y all the five persons in equal 
proportions, according to the interest they respectively had 
in the family estate, and that the respondents therefore had 
clearly a right to recover froni the appellants four-fifths of 
all those Bankers’ demands, {Mr. Baron Parke.) DO- 
MUN Singh r-. Kaseeram. (1837) 1 M. I. A. 366- ! 

5 W. R. 39-1 Suth. 61-1 Sar. 129. 

Joint living and joint enjoyment of property — 

Agreement fo> — Preroision in, for management by eldest 
brother — Effect- Pclation of eldest brother to others ~~ . Ic- 
countability of eldest brother to them. 

A panchayat was appointed to make partition between 
three brothers, who formed a joint Hindu faanily, and their 
nephew, who had succeeded to the Merangi estate. That 
body made an award, and a revised award which effe;;t?d a 
final settlement as between the three brothers on one side 
and their nephew on the other. Hut the day before the 
revised award was completed, the three brothers entered 
into an agreement which ran as follows : — 

“As one of us has not agreed to the award passed by the 
panchayat in the dispute in respect of dayam (partition) 
which took place between us three and our nephew, we have 
resolved to live jointly, and have arranged, among ourselves, | 
the following conditions for living jointly : — 

1 . That the three shares belonging to us jointly under 
the panchayat award should be kept joint ; 

2. that R, who is the eldest of us, should take charge | 
of the said three shares and manage the same ; and 

3. that we should live jointly for twelve years from this 
date, and effect division thereafter after settling the profit | 
or loss accruing up to that date. Should in the meantime 1 
any of us desire to be:ome divided, without remaining joint 
for twelve years as aforesaid, the member so desiring should 
give up his share in the profits which may accrue up to that 
date and shouTJ himself bear the loss which may have been 
occasioned thereby.” 

This arrangement was followed during the twelve years’ | 
term. About two years afterwards the youngest brother 1 
(for whom the respondents, his two minor sons, were .sul>sti- 
tuted) filed a suit against his two brothers, the appellants, 
for a division and deliver}* of his third share of the property. 


HINDU liA'^-iConid.') 

Joint family— Members oi—{ContdA 

Agreement between— 

including the income during the twelve years’ term. Ry the 
eldest brother, contended that under the agreement the three 
brothers remained a joint Hindu family, and that he was 
the manager of that family, and was not accountable for 
1 the income of past year.s, 

I Held, over-ruling the defendant’s view of the agreement, 
that R was an agent for the three, unpaid it is true, but 
accountable for his receipts and expenditure. The descrip- 
j tion of him as a trustee, and as liable for failure in fruga- 
' lity or skill, is open to criticism in point of expression. 

I The agreement is not a simple agreement to postpone the 
partition, and so to leave the family status of the brothers 
untouched. They are put upon a netv footing. The defen- 
dant has the management secured to him for an absolute 
term of twelve years, and though during that term the others 
would not be precluded from denjanding division, they could 
only do .so on condition of giving up profits and bearing any 
loss occasioned by their premature withdrawal. Moreover, 
the division when it comes is to be effected after settling 
the profit and loss accruing to that date. That is hardly the 
language which w'ould have been used if the parties had 
meant nothing except that they should divide the corpus of 
the estate as it stood at the end of the term, whether it had 
increased or decreased. The language is more appropriate to 
express an intention that an account should be taken of 
receipts and expenses, treating surpluses as profits and defi- 
cits as loss. {Lord Hobhousef) RAJAH SETRUCHERLA 

Ramabhadraz'. Rajah Setrucherla Virabhadra. 

(1899)261. A. 167 (171)= 22 M. 470 (476-6)== 

3 C. W. N. 633= 1 Bom. L. E. 388 = 7 Sar. 610- 

.Member dying 7oithont male issue^-lVidorv of — A;/- 

joyment by, of her husband's undivided share as if she had 
been U'idow of sonless and separated Hindu — Agreement 
providing for — Validity. 

That a member of a Mithakshara joint family can, with 
the consent of his co-sliarers, charge for his own purposes 
the share in the joint family property which would come to 
him on a partition cannot now be questioned as a principle 
of Hindu law. The .same principle of the effect of the con- 
sent by the co-sharer applies to a casein which the mem- 
bers agree that, on the death of one of them, his wife 
should have and enjoy for her life his share of the joint 
family piopcrty just as the widow of a sonless and separated 
; Hindu would enjoy her decea.sed husband’s estate (132-3). 
(Sir John Edge.) LAKSHMI CH AND r-. ANANDI. 

(1926) 53 I. A. 123-48 A. 313 -24 A. L. J. 609 = 

28 Bom. L. R. 910 = 43C.L.J. 613 = 3 0. W. N- 681 = 
1926 M. W. N. 629 = 31 C.W.N. 101=961.0.666 = 

A. I. R. 1926 P. C. 64 = 61 M. L. J. 62. 

HEQUESr TO, OR BEQUEST TO PERSONS AS. 

See Hindu Will— Joint family. 

BUSINESS CARRIED ON BY— PARTITION BETWEEN 

THEM— Business carried on after. 

Relation inter se in regard to. See HINDU LAW 

— JOINT E \MILY-~HUSINESS OF— MEMBERS OF FAMILY. 

(1923)50 I. A. 192 (196) = 4 Lah. 350. 

co-parcenarvship between, and survivorship 

kollowing upon it. 

Separately acquired property of member in such 

family — Principle inapplicable to. See HINDU LAW— 
JOINT family— COPARCENARY IN— MEMBERS OF 

fj^mILY. (1863) 9 M. I. A. 639 (611). 
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HINDU 

Joint family— Members of’— (Cofi/^.) \ 

Debt joint due by family— Appurtionment op- 

agreement AT PARTITION FOR. 

Member paying more than his share of del): — t'on- 

tribution against other members — Right of -Construi ii ni of j 
agreement. See HINDU Law— JOINT FAMILY— Mfmbkks 
OF — AGREEMENT BETWEEN— DEBT JOINT ETC. 

(1837) 1 M.I.A. 366. j 

INCREMENT FOLLOWING PRINCIPAL IN CASE OF— 

Rule as to. 

Extent and limits of. .S>t’HiNl)U Law- — PRINCI- I 

PAL— INCREMENT FOLLOWING. 

(1857) 6 M. I. A. 526 (554). 

JOINT FAMILY PROPERTY AND SeLF-ACOUISITIONS— 

Blending of. 

• Effect of. 

The effect of members of a joint fa.mily, who have con- 
trol over the joint e-)taie, l)lending that estate with prooerty 
in which they have separate interests is to cause the whole 
property to become joint. The effect is the same in cases 
where separate estate is brought into a joint family ac- 
count and in cases where joint family property is brought 
into the separate accounts. {Lcrd Huckmaster^ KaJANI 

Kanta Palt. Jaga Mohan Lal. 

(1913)50 I.A. 173 (178)-50 0.439 (444)- 
32 M. Ii. T. 149 -25 Bom. L. R. 683-37 C,L. J. 515 = 
27 C.W.N. 997 11923) M. W. N. 438-18 L. W. 387- 

9 O. & A L.R. 805 A.I.R 1923 P.C. 57 

731. C. 252 44 M L. J. 561. 

Evidoicc of. 

Where the real cjue.^titjn for determination w,is what w.i> 
the true conclusion to be drawn when peo])le united by I 
lx)nds of close relationsliip and living as a joint tamily. 
drew for the joint family expenses out of a fund enriched 
by other contributions, and the sub-judge stated the result 
in the following words; — Tf the members of a joint Hindu 
tamily confuse the incomes of their joint properties with 
their separate properties, their intention presumably is that 
the properties acquired with such mixed up funds are for the 
benefit of the joint family. It should be noticed that not 
only these acquisitions and improvements tnade in this case 
with the amalgamated and con^ii.sed funds, but the incomes 
arising front such acquisitions and improvements were again 
partly spent also for joint family exi)enses and purposes, 
and the balances were again mixed up and ccMifused from 
year to year to acquire properties and make improvements” 
heid^ dissenting from the High Court, that the sub-judge was 
right in drawdng the inference of blending from such facts 
and that the fad that the joint family expenses exceeded 
all the property which was properly joint told against the 
case of no blending instead of in favoui of it. {Lord 
Buckmaster.) RajaNI Kanta PaL t . Jaga MOHAN PaL 

(1923) 60 I. A. 173 (178) = 50 C. 439 (444) = 
32 M. L. T. 149 = 25 Bom. L. R. 683^37 C. L. J. 515-- 
(1923) M.W. N. 438 = 27 C. W N. 997 = 18 L. W. 387 - 
90. & A.L.E. 805=A.I.R. 1923 P.C. 67-73 1.C. 252- 

44 M. L. J. 561. 

MOCURRAREE lease in FAVGUR of some — PUTNI 
lease SUBSEQUENT TO DIFFERENT MEMBERS — 

Merger. 

Intention of parties — Evidence. 

A mokurruri lease of lands within a mouza was granted 
to two persons, who were members of a joint Hindu fami- 
ly. Ten years later, the owner of the mouza granted a 
patni lease of the whole mouza to A', the son of one of the 
lesse^ mokurruree lease and another, not a mem 

her of the joint family. Subsequently, this last-named per- 


HINDU LAW-(C^?«/^7.) 

Joint family— Members of— (Contd.) 

MOCURRAREE LEASE IN FAVOUR OF SOME — PUTNI 
LEASE SUBSEQUENT TO DIFFERENT MEMBERS — 

Merger — {Con/d.) 

son st)ltl his share of the putni to A'. The circunistance.5 
of the case showed with great clearness that instead of the 
mokurruri lease having been extinguished by merger. It 
was, on the contrary, kept up.* 

I/r/d, that there was no merger, bccau.se, in addition to 
the fact that the two sets of title did not meet in irlentity 
of name, l)ut were .separately attached to separate n;endjers 
of the family, the documents and the accounts showed that 
the mokurruri lease and the rights consequent upon it were 
keiit alive. {Lord Shaw.) UULHIN LaCHHANB.A'I J Kl MRl 

T'. Bodhnath Tewarl (1921J 48 I.A. 485 (493) = 

A I R. 1922 P C. 94 4 U.P.L.R. (P.C.) 42 = 
(1922) M. W N. 58 = 15 L.W. 343 = 30 M. L. T. 216 = 


P 


26 C. W. N. 565 66 I.C. 551 - 24 Bom. L. E. 383. 

ARTITION BE'IWEEN— shares OBTAINED A'l— I.IGAL 
COURSE OF DESCEN'I OF— AGREEMENT ALTERING. 


Ini'alidity of — JJccisicn os to, I'Ciioeen widirw of one 

memher and sttrvivin^ mctnlvr — Effcrf of, ns between latter 
and donee from former. 

A deed of partition between two brotiiers provided thai 
the \illages of the shares of both of them should there- 
after descend only to the sons and grandsons and so on of 
both of them, and should not go to any others. Pursuant 
to the deed the two l)iothers divided their family escate, 
each taking a share of villages which each held .separately! 
On the death of one of them leaving a widow and daughters, 
thewitlow obtained po.ssession of the ' illages which formed 
her husband’s ^haie : and a suit brought against her by the 
other brother to recover those villages was di'^missed on the 
ground that the divided shares descended according to 
law. The widow thermijon iransfened tiie villages to her 
elder daughter, in a suit brought against that daughter bv 
the said .surviving brother, //c/./. that the que.stion of the 
widow’s title to the villages so tiansferred was res judicata 
by reason of the decision in the prior suit. VenkaTADRI 
Appa Row rc Peda Venkayamm a. (1886) 10 M. 15. 


Families of. 

Distinction — MUkakshara Law. 


... ....... 

The rights of the co parceners in an undivided Hindu 
faiTiily governed by the Jaw of the Mithakshara. which 
consists of a father and his sons, do not differ from those 
of the co-parceners in a like family, which consists of 
undivided brethren, except so far as they are affected by the 
peculiar obligation of paying their father’s debts which the 
Hindu law iniposes upon sons, and the fact that the father 
is in all case.s naturally, and, in the case of infant sons, 
necessarily, the manager of the joint family e.state (lOO-lX 
{Sir James ML ColvileJ SURAJ BUNSI KOER v. SheO 

Proshad Singh. (1879)61. A. 88 = 6C. 148 (165) = 

4C. L. E. 226 = 4 Sar. l=3SiTth. 689. 


RIGHTS WHICH MIGHT OTHERWISE BE MERGED — 
TITLES TO, TAKEN IN NAMES OF DIFFERENT MEMBERS. 

-Effect of. Ar-c Hindu law— joint family- 

members OF— MOCURRAREE LEASE. ETC. 

(1921) 48 I.A. 486 (493). 

Joint family— Oudh- Joint family in— Law 

applicable to. 

Bengal Mithakshara — Inapplicability of. 

It was conceded in argument that the rules of the Mithak 
shara law which prevail in the courts of Bengal are in 
applicable in Oudh to the alienation of interests in a joii t 
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HINDU LAV/^(Co>ifd.) 

iTolnt family — Oudh — Joint family in — Law appli- 
cable tO-(Coji/d.) 

family estate (195). IVatsou .) MadhO Pakshad 

Mehkban Singh. (I 890 ) 17 L A. 194 = 

18 C. 157 (160)-5Sar. 686 = R. & J’s No. 121. 

Joint family— Partition. 


AmilSSlON OF, RY PREDECESSOR IN INTEREST 

Adopted son. 

Agreement not to effect. 

Allotment of share at— Henami nature of. 
Ancestral property — Partition of. 

Award effecting. 

Brothers— Partition between. 

Business carried on by members before and 
after. 

Conversion of member to Christianity. 
Co-parcenaryship between members of joint 
family and survivorship following upon it. 
Debt joint due by family — Apportionment of. 
DECE.ASED MEMBER— Eldest son of— Allotment 
of share to— Effect. 

Decree for. 

Deed of. 

Deorh partition. 

Division in status (or separation in interest 
AND title). 

Division per stirpes . 

Effect of— Partnership with stranger. 
Evidence of. 

Family arrangement in nature of. 

Father. 

Favoured by Hindu religion and law. 

Finding as to. 

Fraud— Re-opening on ground of— Suit for. 
Fraudulent transaction— Plea of. 
Grandfather and grandson — Partition be- 
tween. 

Idol worship of— joint right of performing. 
Intention to separate— Definite and unambi- 
guous indication by one member of. 

JOINT FAMILY PROPERTY— ABSENCE TOTAL OF— 

Partition in case of. 

Manager. 

Marriage expenses of co-parceners— Provision 

FOR. 

Meaning twofold of word. 

Minor members. 

Mother. 

Nattukottai Chetties. 

OUDH Estate. 

Partial partition. 

Partible property. 

Partnership with stranger. 

Party to — Rights under partition of— Suit 
for declaration of. 

Patnibhaga mode of. 

Presumption— Onus of proof. 

Proof of. 

Proof of— Concurrent findings as to— Privy 
Council’s interference with. 

Property obtained at— Alienation of— Agree- 
ment prohibiting. 

Question as to— Fact or law. 

Religious ceremonies — Performance of— 
Allotment of property to one member for. 
Re-opening of. 

Right of. 

Right to 


I HINDU LAW-(Cc^»td.) 

Joint family— Partition 

Separation of one Member -Status of remain- 
ing members on— Presumption— Onus of 

PROOF. 

Severance in status 
Share allotted at. 

Share at. 

Son. 

Stranger— Allotment OF share to 

Suit for. 

Test true of. 

Unilateral declaration. 

Widow. 

Wife. 

Will. 

Written instrument. 

Joint family— Partition— Admission of, by 

predecessor in interest. 

Binding nature of, on successor. See ADMISSION— 

Predecessor in interest— Admission by— Hindu 
law— Partition. (1847) 4 M. I. A. 137 (175). 

Joint family— Partition— Adopted son. 

Share of. HINDU LAW— ADOPTION— ADOP 

ted son— Partition. 

Joint family— Partition— Agreement not to effect 

Validity — Contracting parties— Heirs and succes- 
sors of. See Partition — agreement not to effect 

(1901) 28 1. A. Ill (118; = 23 A. 383 (391-2) 

Joint family— Partition— Allotment of share at— 

Benami nature of 

Proof of^Onus. 

The suit out of which the appeal arose was an ejectment 
brought by the appellant to recover possession of the suit 
property. The appellant was the grandson of a sister of 
who had predeceased A. At a partition made between 
the three brothers of A, on the death of A, the appellant 
was awarded a share of the property of A, which share wa> 
the suit property. The defendants pleaded that the trans- 
action embodied in the said partition deed was on the part 
of one of the brothers of A, viz.^ P, a benami transaction, 
that the grant of a share to the appellant at the said parti- 
tion was made to him as benamidar for the said brother of 
A, and that the appellant never had possession of the pro- 
perty in dispute and that his claim was barred by limitation 
and adverse possession, 

Ileldy reversing the High Court and affirming the court 
below, that the burden of proving that the grant of a share 
to the appellant at the partition w'as made to him as bena- 
midar rested upon the defendants, that they had absolute- 
ly failed to discharge that burden, and that the appellant’.s 
claim was not barred by limitation or advrt’se possession. 
{Lord Atkinson^ ARAB ALIKHAN v . MaHMUD ALIKHAN 
^922) 36 C D. J. 654 = 31 M. L. T. (P. O.) 94 = 

20 A. L. J. 646= 24 Bom. L. B. 961 = 
1922 P. 0. 84=67 I. C. 444 = 43 M. L. J. 104. 

Joint family— Partition— Ancestral property— 

Partition of. 

Co'parcenePs right to. 

Any one of several members of a joint family governed 
by the Mithakshara law is entitled to require partition of 
ancestral property, and his demand to that effect, if It be 
not complied with, can be enforced by legal process 
(196). {Sir Barnes Peacock.) MaDHO ParSHAD v. 
Mehrban Singh. (1890) 17I.A. 194 = 

18 0. 167(161) = 6Sar. 686=E. J.’s No. 121- 
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HINDU LAW— (Co//;a'.) 

Joint family— Partition— Ancestral property- 
partition of — {Coritii.) 

The right under the Mithakshara of co-parceners in 

Hindu ancestral property to have the joint property parti- 
tioned is now unquestionable unless the property is held 
under a grant, or is subject to a custom, which expressly or 
impliedly prohibited any partition of the property which 
would have the effect of defeating the object of the grant 
or the custom (286). {Sir John £dge.) KkraDKSHWAR 

Singh v, Janeshwari Bahuasin. 

(1914) 41 LA. 275-42C. 582(603) = 
(1914) M, W. N. 807 = 16 M.L.T. 382 = 1 I^.W. 865 = 

18 C.W.N. 1249 = 12 A.L.J. 1217 = 
17 Bom. L.B. 18 = 21C.L.J. 9 = 26 I.C. 417 = 

27 M.L.J. 373. 

Father— Partition by. Sec HINDU LAW— JOINT 

FAMILY— Father— Ancestral property — Parti- 
tion OF. 

Right to — Right by birth in property — Connection 

between — Mithakshara law. 

The property in the paternal or ancestral estate acquired 
by birth under the Mithakshara law is so connected with 
the right to a partition that it does not exist where there 
is no right to it (64). {Sir Richard Couch.') RANI 

Saktaj Kuaki V. Rani Devraj kuari. 

(1887) 15 LA. 61 = 10 A. 272(287) = 6 Sar. 139. 

Joint family— Partition— Award effecting. 

Cash — Division of — Accounts — Adjustment of — 

Agreement of parties as to — Mortgage with possession — 
Receipts under — Agreement if includes. See ArBU'Ra- 

TioN— award— Hindu Law— joint family, 

(1914) 27 M L.J. 128. 

Joint family— Partition— Brothers — 

Partition between. 

Effect ofi as between each brotlur and his own des- 
cend ants — Presum pti on . 

When brothers who are co-parceners separate their sepa- 
ration does not necessarily involve that the sons of one of 
those brothers separate from their father. {Sir John 

Edge?) Jag Prasad Rai v. Mussammat Singari. 
(1924) 29 C.W.N. 941 = 23 A. L. J. 97=2 O.W.N. 229 = 
861. C. 122 = L B. 6P.0. Ill = 27 Bom. L.B. 760 = 
A.LE. 1925 P.O. 93 (2) = 49 M.L.J. 162 (167). 

-The question was whether, on a separation and parti- 
tion between J and his brother in 1903, it was to be pre- 
sumed, unless the contrary was proved, that y and his sons 
and grandsons then alive ceased to be amongst them.selves 
members of a Hindu joint family consisting of /and his 
descendants then living. It was contended for the defen- 
dants that the effc*ct of the separation and partition be- 
tween J and his brother in 1903 was to cause, by implica- 
tion of law’, a separation between / and his descendants and 
to make them cease to constitute amongst themselves a 
joint family, unless it was proved that they had agreed to 
continue to be a joint Hindu family. 

fields that to uphold defendant’s contention would be to 
introduce a novel principle into the law of joint Hindu 
families governed by the law of the Mithakshara. {Sir 
John Edge.) HARI BaKHSH v. BABU LAL. 

(1924)61 LA 163(170) = 6Lali. 92=22 A.L.J. 264 = 

A. I. a. 1924 P.C. 126 = 34 M.L.T. 70 = 
28 C.W.N.B63 = 20 L.W; 406 = (1914) M.W.N. 660 = 

26 Bom. L.B. 1108 = 10 O. & A.L E. 1471 = 

8SI'C. 918 = 47 M.L.J. 938. 

Owing to a misconception of the effect of the judg- 
ment in L.R. 30 LA. 130, it was generally, but errone- 
ously, assumed that the Board had decided that when a 


HINDU ULV^—iContd.) 

Joint family — Partition — Brothers — Partition 
between— (C<7;/A/.) 

Hindu governed by the law of the Mithakshara, who had 
sons living, separated from his brothers it was a presump- 
tion of law’ that he had separated from hi.s .sons and that he 
and his descendants ceased to constitute amongst them- 
selves a joint family unless it was proved that they had 
agreed to continue to be a joint Hindu family. It was 
pointed out, however, by this Board in a subsequent case 
that that w’as an erroneous conception of the effect of that 
decision, and that there is no authority for introducing a 
novel principle into the law of joint Hindu families governed 
by the law of the Mithakshara. {Sir John Edge.) LaLA 
JAI NARAIN 7’. Lala Ujagar Lal. 

(1924) 21 L.W. 162 = 29 C.W.N. 775 = 
(1925) M.W.N. 13 = A.LE 1926 P.C. 11 = 
27 Eom. LR. 713 = 86 I.C. 2 = 48 M.L.J. 236(239-40). 

'Suit foty after death of father — Maintainability — 

Suit prior by plaintiff against father and defendants — 
Dismissal ofy for want of jurisdiction and of absence of 
right during father's lifetime — Effect. 

A suit brought by plaintiff in the Supreme Court of Bombay 
against his undivided father and brothers for a declaration 
of his rights in and an immediate partition of, the ancestral 
property of the joint family was dismissed on the ground 
that plaintiff had no right to compel his father in his life- 
time to make a partition of moveable, though it might be 
ancestral, property, and that the court had no power to 
make a partition of the immoveable property as it was 
situate beyond the limits of its territorial jurisdiction. In 
a suit l^rought by plaintiff, after the death of his father, 
against his brothers for a partition of the joint family pro- 
perties, hcldy that there was nothing in the prior decision 
which amounted to an adjudication between the brothers as 
to their rights in the joint ancestral estate on their father’s 
death and that tlie suit was not therefore liarred by S. 2 
of C.P.C. of 1859 (190). {Sir James IV, Colvilc.) LaKSH- 

MAN DADA NAICK V. RAMACHANDRA DADA NAICK. 

(1880)7I.A. 181 = 6 B. 48(67) = 7 C.L.R 320 = 

4 Sar. 173=3 Suth. 778. 

Joint family — Partition — Business carried on by 

members before and after. 

-Relation in regard to— Partnership under Contract 

Act. Hindu Law— Joint family— Business of 
—Members of family. 

(1923) 60 I.A. 192 (196) = 4 Lab. 360. 

Joint family— Partition— Conversion of member 

to Christianity. 

Effe&t'of. See HINDU LaW— JOINT FAMILY— 

CO-PAKCENARY IN— SEVERANCE OF— CONVERSION OF, 

ETC. (1863) 9 M.IA.. 195 (237). 

Joint family— Partition— Co-parcenaryship between 
members of joint family and survivorship 

following upon It. 

Effect on. See HINDU LAW— JOINT FAMILY— 

CO-PARCENARY IN. 

Joint family— Partition— Debt joint due by 

family— Apportloument of. 

Debt originally contracted by one of members — Lia- 
bility of his sons in case of — Extent of. 

L (the father of the plaintiffs) and .S' and // were mem- 
bers of a joint Hindu family, and joint proprietors of an 
ancestral family estate subject to the Mithakshara law. 
During his lifetime L was indebted in the sum of about 
Rs. 10,623; but the debt was a joint family debt and all the 
members of the family were liable therefor. Subsequently 
the members of the family separated, and the debt was 
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J oint family— Partition— Debt joint due by family 
Apportionment of 

apportioned amongst the several members of the family, 
who had separated, and several bonds were given for the 
several oortions of the debt. The question arose whether, 
under those circumstances, the plaintiffs were liable for the 
whole amount of the debt, or only for a sixth thereof, their 
share in the family property being only one-iixth. 

affirming the High Court, that the plaintiffs were 
not bound to pay the whole of the debt for wliich the father 
was at one period jointly liable \\\th the other members of 
the family, and that they were liable only for the father’s 
portion of the debt (31-2). (S;r Hanics Peacock.) DOORGA 
I’ERSAH r'. KkSHO PkKSaI) Singh. ('1882) 9 I.A. 27 = 

8 C. 656 (663-4 )-- 11 C L.R. 210 = 4 Sar. 332. 

— NFember paying more than his share of debt in case 

of— Contribution against other members— Right of. See 

Hindu i,a\v— Joinp family— members ok— Agree- 

-MEN'!' BE'f'WKEN — DER F JOINT DUE BY EAMIIA . 

(1837) 1 M. I. A. 366. 

Joint family — Partition — Deceased sharer — Eldest 
son of— Allotment of share to— Effect. 

Allotment to him individually or as representing his 

branch. See Hindu Law — Joint FAMILY — Partition 

—Deed of— Construction— Eldest son of de- 
ceased SHAKER. (1892) 20 C. 45. 

Joint family— Partition— Decree for. 

See Hindu Law— joint family— Partition- 

Suit FOR— Decree in. 

Joint family— Partition— Deed of. 

-Area and boundaries given in— Conflict between— 
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Area found to be less than that stated in deed — Rights of 
parties in case of — Mode of division in case of. See 

Bengal Acts— Land Regisi ration Act VII of 1876, 
S. 7. (1889) 17 0.304. 

Coiist^Hction of^Elde^t son of deceased sharer— 


AllotmefH of share to — Allotment to him individnally or to 
his branch. 

The dispute was between two brothers, the sons of one 
/, as to the right of the younger brother, the respondent, to 
a half share of three villages called Bairampur, Ichna, and 
Dubawan. 

The case depended upon the effect of a family arrange 
ment which w’as stated in a petition presented to the Court 
on 8th November, 1882, and in the proceedings thereon on 
the 9th November. 

J was one of five brothers. One of them, A, was repre- 
sented in the suit by L ; another was B ; the third was 
represented by .S', who was adopted by him, but who was a 
son of J \ the fourth was C. 

The questions which were the subject of the compromise 
had arisen in the lifetime of /, who died a few months 
before the compromise was actually entered into, so that 
what the parties were agreeing about by the compromise 
was, not the right of Manick Chand (the appellant) as the 
eldest son of / as against the other members of the family, 
but the right of / and the claim he had upon the other 
members of the family on account of his services in manag- 
ing the property, and in acquiring other property and so 
increasing the value of the family estate. 

The petition stated that a dispute having arisen between 
/?, C, and Z, on the one side, and the appellant, the respon- 
dent, and .S', on the other side, and a case about the matter 
being Ijefore the Court, the above-named parties had 
settled the matter amongst themselves, upon the terms that 
“out of the whole lot of Zemindari and mortgaged villages, 
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Joint family— Partition -Deed of —{Contd.) 

in uarganas Chandra and Aurangabad, two entire villages 

M 0 ., Vdlage Ichna and Village Dubawan shall be 

given with proprietary right to Manick Chand” (appellant), 
the eldest son of /, to the exclusion of others and over 
and above his shares. . As, to the rest of the villages in 
parganas Chandra and Aurangabad it has lieen determined 
that lethansi dues shall be levied in them at the rate of 5 
bighas per Rs. 100, or at the cash rate of 5 per cent, on the 

revenue, the village of Bairampur becoming included in 

Bai Kuian pargana Aurangabad. The revenues and profits 
of this village shall be at the disposal of Manick Chand, 
no other party shall have anything to do with it. Should 
the area of Bairampur be found wanting in payment of 
tethansi dues at the rate of 5 bighas per Rs. 100, the defici- 
ency shall be made good from other villages in the manner 
to be proposed .... mentioned above.” 

The question was what was meant by the statement that 
the villages, Ichna and Dubawan, were given “with pro- 

prietaiy right to Manick Chand, to the exclusion of others, 
and over and above his shares.” 

fields on a construction of the arrangement come to by 
the compromise petition in question and of other petitions, 
that it was not intended thereby to deal with the rights of 
Manick Chand and Hira Lai (the respondent) as between 
each other, but with the rights of Manick Chand and Hira 
Lai as representing their father /, and the rights of the 
other brothers, and that the Court below' was therefore 
right in holding that the respondent was entitled to a share 
in the two villages, Ichna and Dubawan, {Sir Richard 

Couch!) Manick Chand v. Hira Lal. 

(1892) 20 C. 45 = 6 Sar. 236 - R. & J’s. No. 127 (Oudh). 

Deed by itself eff'ecthiir a— Deed merely creating 

right to obtain another deed which will effect a— Test- 
Re strati on^iVecessity. 

1 Two brothers, who formed a joint Hindu family and 
; owned immoveable properties in the Tinnevelly District and 
i in the Travancore State, agreed to separate and make an 
amicable divi,sion of their properties. They executed a 
yadast,yih\ch, as its name implied, was a memorandum 
regarding the ces-^er of jointness, which amounted to a de- 
claration that from that time forth the parties became enti- 
tled to the possession and enjoyment of their properties in 
.separate shares, and which provided for the execution of a 
further deed effectuating the partition It said ; “A parti- 
tion deed in terms hereof shall be executed and registered in 
the office of the Sub-Registrar of this place, as also at 

Tinnevelly, as early as possible ; until then this shall itself 
be in force.” 

Held, that the yadast did not require registration, 
because it was not a document by itself creating, assigning, 
limiting, or extinguishing any right or interest in immove’ 
able property within the meaning of S. 17 {b) of the Regis- 
tration Act, but was a document merely creating a right to 
obtain another document which would, when executed 
create a right in the person claiming the relief, and there- 
fore fell under the proviso to .sub-S. 2 of S. 17 of the Act. 
{Mr. Ameer All.) RAJANGAM AyYaR v. RajaNGAM 

AyyaR. (1922)501. a. 134 (140) = 46 M. 373(380-1) = 

31 M. L.T. 136=16 L. W. 616 = 4 D.P.L.E. (P.C.)86 = 

A I. E. 1922 P. C. 266 = 21 A. L. J. 460 = 

37 C. L. J. 436 = 27 C. W. N. 661 = 69 I. 0. 123 = 

44 M. L. J. 746. 

Joint family— Partition— Deorh partition. 

Meaning of. 

A deorh partition is, not merely a separation of 
interest) but an actual partition of the joint family proper* 
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Joint family— Partition — Deorh partition— 

{Conid.) 

ties (741). {Sir Walter Phillimare,') Rauhakant Lal 
V. Nazma Begum. (1917) 46 C. 733 = 

22 C. W. N. 649-27 C. L. J. 632 = 16 A. L. J. 537 = 
5 P. L. W. 72 = 23 M. L T. 392 = (1918) M W N. 386 = 
20 Bom. L. E. 724 = 46 I. C. 806 = 35 M. L. J. 99. 

Joint family— Partition— Division in status 
(or separation in interest and title ) 

AGREEMENT EFFECTING. 

ALIENATION OF SHARES OF SOME .MEMBERS IF 

amounts to. 

ARBITRATOR— Reference to, and lists prepared 

BY, SHOWING PROPER'ITES ALLOITED TO SHARERS. 

Ascertainment OF shares of members if and 
WHEN amounts TO. 
compromise effectino, 

DECREE effecting. 

Deed effecting. 

Division by metes and bound.s. 

Effect of, on st.atus of famii.n 
essence of— intention of parties. 

EVIDENCE against. 

Intention TO separate— Definite and unambi- 
guous INDIC.ATION HV ONE MEMBER OE. 

Onus of proof oe. 

Proof of. 

AG REEM EN T E F F EC 1 1 N G . 

Agreement effecting partition without actual division 

of property by metes and bounds — Intention to make final 
partition clearly appearing. 

A partition may be effecietl l)y agreement, although no 
actual division of the property may have been made by 
metes and bounds or otherwise. If it clearly appears that 
the parties intended to make a final partition of their joint 
property that intention will lie given effect to by thi.s 15oard. 
{Sir Robert Collier.) RUN IEET SlN'GH ?■. KOOER 

OUJRAJ SINGH. ( 1873) 1 I. A. 9 (20) = 

3 Sar. 304= R. & Js. No. 26 (Oudh). 

Agreement to hold property in definite shares. 

When the memliers of an und vicied family agree among 
themselves with regard to particular property, that it shall 
thenceforth be the subject of ownership, in certain defined 

shares, then the character of undivided property and joint 

enjoyment is taken away from tlie subject-matter so agreed 
to be dealt with ; and in the estate each memlier has thence- 
forth a definite and certain share, which he m.ay claim the 
right to receive and to enjoy in severalty although tlie pro- 
perty itself has not been actually severed and divided (90). 
{Lord Westbury.) APPOVIER v. RAMA SuBBA AIVAN. 

(1866) 11 M. I. A. 75 = 8 W.R. (P.C.) 1 = 1 Suth. 667 = 

2 Sar. 218 

Actual partition is not in all cases essential to make 

the interest of a member of a joint family in joint family 
property definite. An agreement by the members of an 
undivided family to hold the joint property individually in 
definite shares is enough (196 7). {Lord Watson.) MaDHO 
Parshad V. Mehrban Singh. (1890) 17 I. A. 194 = 
18 C. 167 (161) = 6 Sar. 586 = E. & Js. No. 121. 

Coftversion of joint tenancy into tenancy in-common 
‘ivithout de facto actual division of subject-matter. 

If there be a conversion of the joint tenancy of an un- 
divided family into a tenancy in -common of the members 
of that undivided family, the undivided family becomes a 
divided family with reference to the property that is the 
subject of that agreement, and that is a separation in 
interest and in right, although not immediately followed by 
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AGREEMENT EFFECTING— (6V///^/.) 

a de facto actual division of the subject-matter. This may 
at any time be claimed l>y virtue of the separate right (92). 
{Lord Westbury.) APPGVIER v. RaMA SubBA AIYAN. 

(1866) 11 M. I. A. 75 = 8 W. E. (P. C.) 1 = 

1 Suth. 657 = 2 Sar. 218. 

There may Ik* a division of right and there may be 

a division of property. If there 1)e a conversion of the joint 
tenancy of an undivided family into a tenancy-in-common 
of the members of that undivided family, the undivided 
family becomes a divided family with reference to the pro- 
perty that is the subject of that agreement, and that is a 
separation in interest and in right, although not immedi- 
ately followed by a de facto actual division of the subject- 
matter. This may at any time be claimed by virtue of 
the separate right. {Lord Atkinson.) Parba'I'I r-. NaUNI- 
HAL Singh. (1909) 36 1 A. 71 ('77)- 

31 A. 412 (421-2 ) 5 M. L. T. 427 10 C. L. J. 121 

13 C. W. N. 983-11 Bom. L. E 878- 6 A. L. J. 697 = 

3 I. C. 195 = 19 M. L. J. 517. 

Division of proceeds of joint property in definite 

shares — Agreement for., wih intention that each member 
should hold his allotted share in severalty. 

The cases which have been recently decided by this 
tribunal on questions touching the separation of the joint 
property of a Hindu family establish the principle that 
there may be a division of right and interest, which will 
operate to change the character of the ownership from 
joint to separate, althougli it may not l)e intended at once 

to peifect it by an actual partition by metes and bounds ; 

and, therefore, that the agreement of a family to divide the 
proceeds of me joint property among its members in defi- 
nite -shares, with the intention that each should hold his 
allotted share in severalty, severs the joint interest, and 
extinguishes the rights springing from united family ewner- 
ship. The question of intention must arise in all such 
cases and be determined in each upon its own circumstances 
(153). {Sir Montague E. Smith.) MAHARAJA RaM 
KissEN Singh v. Rajah Sheonundun Singh. 

(1875) 3 Suth. 151 = 23 W.R. 412 = 3 Sar. 498. 

Effect of. 

Although an agreement for a partition has not been 
carried out by actual partition, by metes and Ixjunds, of 
the property, it is nevertheless binding on the contracting 
parties, and operates as a division of the family (138). 

A Samakha or agreement was entered into by two 
brothers, who constituted a joint Hindu family, for a divi- 
sion of the joint ancestral estate. No actual division took 
place, or separate seizin by the co-.sharers of the estate, but 
the agreement was partly acted upon, by separate perception 
of the rents, and the parties also lived separately. 

Held, that the agreement operated as a division of the 
joint estate (138). {Sir James W, Colvile.) RaJAH 
SURANENl VENKATA GOPALA NARASIMHA ROW v. 

Rajah Suraneni Lakshma Venkama Row. 

(1869) 13 M. I. A. 113 = 12 W. E. (P. C.) 40 = 

3 B. L. B.. 41 = 2 Suth. 266 = 2 Sar. 496, 

In l87l, M, who was a member of an undivided 

family, separated and received his share. For the purpose 
of this transaction and in settlement of all disputes “ relat- 
ing to the /emindari, the household articles, and the money- 
lending business, etc.;” an agreement was executed on 
19-12-1871 by j7, L the adopted son of a deceased member 
of the undivided family, and /T/. On 10-10-1873 another 
agreement was executed between and by B, Z, & M. After 
declaring that the executants along with R ka S were 
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sharers in the villages specified below, the agreement 
proceeded as follows 


in status — 


Aow we have already come to terms, and according to 
the shares given below we have been in possession and 
enjoyment of our respective shares. As regards it we have 

with our.mutual consent entered into an agreement accord- 
ing to the terms given below. 

The same share in the property which is in the possession 
of a particular person as given below shall be considered to 
be the property of that very person who is in possession 
thereof. If any of us brings any suit in Civil or Revenue 
Court to the effect that his share is less or he is a loser, it 
shall be considered to be false in every court. By virtue of 
this agreement no person shall be competent to bring any 
claim in any court in respect of any portion of the property 
other than the property detailed below." 

Then, after some immaterial provisions, there followed 
a specification of the villages belonging to the family and 
the shares in which those villages were thereafter to be 
held. The agreement was registered on the same day. 
From that time the property had been entered in the 
register in accordance with the ariangement contained in 
the agreement. And on the death of in 1895 his share 
was entered in the name of his widow, the respondent. 

On a question arising as to whether B was a member of 
a joint Ilindu family in co-parcenership with the appellants 
at the time of his death (as contended by the appellants), 
or had Ijecome separated prior to his death (as contended by 
the respondent), heldy affirming the High Court, that the 
agreement alx)ve set forth operated as a partition of shares, 
and that the family thenceforth ceased to be joint iu accor- 
dance with the principle laid down in Appovier’s case and 
in the cases which followed it. {^Lord Macnaghtat.) 

Raghubir Singh v. Moti Kunwar. (1912) 35 A. 41 = 

13 M. L. T. 162 = (1913) M. W. N. 127 = 

17 C. L. J. 306-11 A. L. J. 146=17 C. W. N. 463 = 
16 Bom. L. R. 426 = 171. C. 766 = 25 M. L J. 28. 

— Writi ng —Necessity. 


An agreement to partition joint family property in 
interest and right need not be embodied in a deed or instru- 
ment in writing. It might be a parol agreement. {Lord 
Atkinson.) PaRBATI v. NaUNIHAL SINGH. 

(1909) 36 I. A. 71 (78)= 31 A. 412 (422-3) = 
6 M. L. T. 427 = 10 C. L. J. 121 = 13 0. W. N. 983 = 
11 Bom. Ij. E, 878 = 6 a. I,. J. 697=31. C. 196 = 

19 M. L. J. 617. 

Alienation of shares of some members if 

AMOUNTS TO. 


^It is true that the status of the family as a joint 

Hindu family was not continuing. The alienation of the 
.shares of two members of that family to the Munduls 
determined that status, and substituted the status of co- 
sharers or joint owners, whose rights, as is shown by Lord 
Westbury in the case in 11 M. I. A. 175, are in many 
important respects distinguishable from those of a joint 
and undivided family. This joint-ownership status would, 
however, only be determined by an actual partition, or an 
agreement by mutual consent to divide (198-9). {Sir 
James W. Co/vile.) RAM Chunder Dutt Z'. CHUNDER 
COOMAR MuNDUL. flSeS) 13 M. I. A. 181 = 

2 Sar. 507. 
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Arbitrator— Reference to, and lists prepared 

BY, showing properties ALLOTTED TO SHAKERS. 

Division by. 

N, and his nephews formed at one lime a joint Hindu 

to the law of the Mithakshara. Before 
29-9-1902, they had become separate in mees and resi- 
dence, but not in estate. 

On 29-9-1902, executed a registered sale-deed to the 
appellant conveying his half share of the ancestral property 
of the family. No partition was then effected, but the 
purchaser was allowed to hold and cultivate certain parts 
of the property corresponding in value to a half share. On 
4-12-1905 all the members of the family signed a karamama 
appointing G, as arbitrator to partition the property and 
agreeing to accept whatever partition he might make. 

The arbitrator divided the property into two lists, one 
(representing a moiety in value) containing the property to 
be allotted to N, and the other (representing the remaining 
moiety in value) containing the property to be allotted to 
the plaintiffs. The formal division was not at once carried 
out, as N died on 26-3-1906; but after his death the lists 
were acted upon by all the persons interested, as the pur- 
cliaser was put into possession of the property allotted by 
the arbitrator to N, and the plaintiffs from time to time 
dealt with various parts of the lands contained in their lists. 

In a suit brought in 1914 by the plaintiffs against S^ 
claiming possession of the lands of which he had been so 
put into possession on the ground that the family had con- 
tinued joint in estate dowm to the death of N, and that on 
the death of A^'s widow (which occurred in 1910) the pro- 
perty had passed to them, held, reversing the Court below, 
that the transactions which took place in 1905 effected a 
severance of the joint estate, and accordingly the plaintiffs 
had no right to sue. 

In the present case it was proved that N claimed his 
half share of the ancestral property, and that after discus- 
sion all the joint holders signed the agreement of 4-12-1905, 
appointing G to partition the property and agreeing to 
accept whatever partition he might make ; and this claim 
and agreement were quite sufficient to effect a severance in 
interest and to prevent the share of N from passing by 
' survivorship. {Viscount Cave.) SyeD KASAM v. JORA- 
WAR Singh, (1922) 49 I. A. 368 (364-6) = 

60 C. 84 (92) = 27 0. W. N. 179 = 26 Bom. L. E. 1 = 

21 A. L. J.67 = 37 C. L. J. 73 = 31 M. L. T. 46 = 

16 L. W. 223 = A. I. E 1922 P. O. 363 = 

68 I. C. 573 = 43 M. L. J. 676. 

Ascertainment of shares of members if 

and when amounts to. 

—The co parceners in a joint family can by agreement 
amongst themselves separate and cease to be a joint family, 
and on separation, aie entitled to partition the joint family 
property among themselves. But the mere fact that the 
shares of the co-parceners have Ixjen ascertained does not 
necessarily lead to an inference that the family had sepa- 
rated (86). {Sir John Edge). PalaNI AMMAL v. 
MuTHU Venkatachala Manjagak. 

(1924) 62I.A. 83 = 48 M. 264 = 6P.L.T. 133 « 

21 L. W. 439 = ( 1926) M.W.N. 330 = 

27 Bom. L.E. 736=3P.L.R. 126 = 23 A.L.J. 746 = 

29 O.W.N. 846=6L.E.P.O. 143- 
A.I.R. 1925 P.C. 49 = 87 I.C. 333 = 48 M. L. J. 83. 

COMPROMISE EFFECTING. 

—Disputes having arisen respecting the validity of the 

marriage of A, a Hindu, the two sons of A, each claiming 
to be legitimate, the one against the other as illegitimate. 
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COMPROMISE EFFECTING— 

to avoid litigation, they entered, with the surviving widow 
of Ay into a family arrangement and compromise to the 
effect, that the sons were to be equally entitled in moieties 
of A's estate, provision being made for maintenance to the 
widow, but the division was not to take effect until the 
youngest son was of age. No actual partition took place, 
and the youngest son pre-deceased his brother, who died in 
possession. Both sons left widows, but no male issue. 

Held that the effect of the agreement and compromise 
was to constitute the two brothers a divided family, and the 
succession to their divided estate was governed by the law 
of succession in respect to separate estate, and that the 
widows were entitled, on the death of their husbands, each 
to a moiety of the estate (5l7). 

Their I^^rdships are on the whole of opinion that al- 
though the documents postpone indefinitely the actual divi- 
sion of the 'I'alook by metes and l>ounds, and provide for 
its joint management, and, in certain events which have 
not happened, for its devolution otherwise than by the law 
which regulates the succession to separate property, they 
nevertheless contemplate its enjoyment in other respects by 
the two brothers as by members of a divided family and 
the actual division of other family property. Their Lord- 
ships accordingly think that the finding of the High Court 
that the brothets were not members of a joint and un- 
divided Hindoo family must be taken to be correct (5l7). 
{_Lurd Cairns), SrI GaJAPATHI KADHIKA PAITA MAHA 

Devi Gaku v. Ski (;ajapa'i hi mlamani Paita Maha 
Uevi Gaku. (1870) 13 M.I.A. 497 = 6 B.L.E. 202 = 

14 W. E. (P.C J 33 = 2 Suth. 365 = 2 Sar 601. 

Df.ckek effecting. 

S brought an action against his cousin, the appellant, 

in which he alleged that the appellant hai .1 e.xpelleu him from 
the joint family and that he sued to recover possession of 
his eight annas share of all the joint properties, l)oth real 
and personal, with n>esne profits and interest from the date 
of dispossession. In that suit a decree was passed w hich 
was in effect to give 4 S' a separate share of the joint family 
property. It gave him in terms possession of the 8 annas 
which he clainied of the real estate; it gave him mesne 
profits from the day of the alleged separation, — that is, 
from the time when he left the house in which he had been 
living with his cousin,— and it gave him also a half of the 
personal property. 

Held that, although the suit was not actually in terms for 
a partition, yet that the decree did effect a partition, at all 
events, of rights w hich was effectual to destroy the joint 
estate under the doctrine laid down in Appovier’s case 
(232), (Sir Robert P, Collier^ jOY NAKAIN GikI v. 
Grish Chunder MVTI. (1878) 5 I. A. 228 = 

4 0. 434 (437) = 3 Sar. 871. 

-The suit was by the younger of two brothers against 

the elder and persons claiming portions of the suit property 
under alienations made by the elder brother or the fatner 
of the brothers for a partition of the suit property and for 
the recovery of the plaintiff’s share freed from the interests 
claimed by the alienees except to the extent to which the 
alienations in their favour were binding on the plaintiff. On 
a plea raised by the elder brother that the suit property 
was impartible, an issue covering the plea was raised and 
tried separately. The trial Judge decided that issue in 
favour of the plaintiff, by his judgment dated 24 — 8 — 1871. 
The Judge then appointed a Commi.ssioner and referred to 
him certain points, all of which had reference to the dlffe- 

rtat mortgages or alienations relied upon by the alienees 
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and to the question of how far the mortgages had been dis- 
charged by the usufruct of the mortgaged property. No 
appeal was preferred against the judgment of 24 — 8— 1871, 
or the finding of the firs.t ('ourt on the question of parti hi - 
lity of the suit estate. 

The plaintiff died after tlie date of the judgment of 
24 — 8 — 1871, but before the suit was disposed of on the 
other points as well, and the question arose W’hether his 
representatives could continue the suit and recover his 
moiety. 

Held that tlie judgment of 24 — 8 — 1871 was equivalent 
to a declaratory decree determining that there was to be a 
partition of the estate into metes and Iwunds, and making 
the brothers .separate in estate from that date, if they had not 
previously become so; and that accordingly though the actual 
division of the property was not complete, the case fell 
within the principle of Appovier Kama Subba Aiyan 
(11 M.I.A. 75), and there was no ground for the contention 
that upon the death of che plaintiff his interest passed to 
his elder brother, and not to his own representatives in the 
course of succession to separate estate as ascertained in the 
suit (181). 

By the judgment of 24 — 8 — 1871 there was a clear ad- 
judication that the property was partible, and that the 
lights of the two brothers were that each should have a 
moiety, and the only object of the subsequent proceedings 
in the suit was to ascertain how far the share of the second 
brother, which had thus been declared to be a moiety of 
each village, was affected by the incumbrances and aliena- 
tions of his father and his elder brother (180). (Sir James 
W.ColviU.) ('HII)AMBARAM CHETTIAR v. GOWKI 
N.ACHlAk. (1879) 6 I.A. 177 = 2 M. 83- 

5 C.L.R. 6 = 4 Sar. 65 = 3 Suth. 654. 

'I'lic re-sult of the partition litigation of 1868 was to 

ascertain the shares of all parties, and although there was, 
from the nature of the property, no partition by metes and 
bounds, there was undoubtedly a numerical division, by 
which the proportion of each partner was fixed (12). \sir 
AudretO Scoble?) R.AM PERSHAD SiNGH v. LaKHPATI 

Koek. (1902) 30 I.A. 1 = 30 C. 231 (266) = 

7 C.W.N. 162-5 Bom. L.R. 103 = 8 Sar. 380. 

DEED EFFECTING. 

A deed of partition made and executed by the mem- 
bers of an undivided family, after dealing with the villages 
that were intended at once to be the subject of an actual 
partition, proceeded thus : -“But inasmuch as it is not 
convenient to divide now our moiety of the villages” 
(then followed an enumeration of the villages), ‘'we shall 
divide every year in six shares the produce of them, and 
enjoy it, after deducting the Cirkar Cist and charges on the 
villages.” The w'ords with which the deed closed were: 
“We have henceforward no interest in each other’s effects 
and debts except friendship between us.” 

Held that the deed operated in law as a conversion of 
the character of the property and an alteration of the title 
of the family, converting it from a joint to separate owner- 
ship, and that it was sufficient to make a divided family, 
nnd to make a divided possession of what was previously 
undivided, without the necessity of its being carried out 
into an actual partition of the subject-matter (92 3). (Lord 
IVestbury.) APPOVIEK v. RaMA SUBKA AiyaN. 

(1866 ; 11 M.I.A. 76= 8 W.R. (P.C.) 1 = 

1 Suth. 667 = 2 Sar. 218. 

An ikrarnamah e.xecuted by the members of a Hindu 

family, of whom M was one, began by stating : “We four 
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DkED effecting— 

co-sharers being in possession of equal shares, r/'c., of one- 
fourth each, without contention from any one, appropriate 
and enjo 3 ' the profits thereof in proportion to our respective 
shares. Now, with a view to avoid future complications, 
in consultation and agreement among ourselves, we have 
under our signatures executed four chittas with regard to 
the said kotee” (in which the members were jointly inte- 
rested) “up to 24th of the month of Kowar of the year 
1259 Fusli, and four schedules with regard to houses and 
shops, both ancestral and purchased, mangoe and mahawa 
orchards; and also four schedules regarding silver articles, 
tent, etc., articles for assemblies and conveyance, etc., and 
all the partners have retained one each. We have executed 
this deed to have matters entirely alx)ve board, and to have 
names enrolled in the Government record in respect of the 
estates. It is desirable and very necessary for the decla- 
rants. according to this deed, to have the names of all 
the parties enrolled for equal shares. Now aNo by 
amicable settlement the business of the kotee will con- 
tinue to be carried on jointly and in partner- 
ship in the sante manner as carried on heretofore. We 
will amicably transact all matters connected with the kotee 
in consultation and agreement among ourselves, and will 
keep aporopriating and enjoying the profits thereof in pro- 
portion to the aforesaid shares, viz.^ equal one-fourth share 
each.” The ikrarnamah then provided for any estates which 
might be purchased out of the moneys of the kotee. It also 
provided that certain silver articles, tents, carpets for as- 
semblies, and conveyances, should continue as before, in 
possession of all four sharers. 

There was not much, if any, evidence as to what was done 
in order to procure a mutation of names, or to carry out 
stipulation of the deed “to have the names of all the parties 
enrolled for equal shares.” It appeared, hossever, that in 
the butwara proceedings, the respondent, the childless widow 
of J/, was named as the heir of her late huslrand, and re- 
presented his interest in the proceedings taken for a formal 
partition by metes and bounds of certain properties between 
the whole of the family on the one side and certain co-sharers 
in those properties on the other, An inspection of the ac- 
counts of the kotee kept after the date of the deed showed 
that they were kept as they would be kepi between four 
ordinary partners, and not as they would be kept as between 
members of a joint and undivided Hindu family. 

In a suit brought by the respondent for the recovery of 
her husband’s share of the family property as his heiress, 
heldy that the real intention of the parties to the ikrarnamah 
was to hold and enjoy the property, which was the subject 
of it, in severalty, and that the respondent was entitled to 
her husband’s share as his heiress (71). 

Their Lordships, after carefully considering the whole 
deed and the evidence in the cause, have come to the con- 
clusion that this case is undistinguishable from that in 11 
M. I. A. 75 (71). {^Sir James Colvile.) BabOO DOOKG A 

PERSHAD V, MUSSUMAT KUNDUN KOOWAR. 

(1873) II. A. 56- 

21W.E.(P.C.) 214 = 13 B.L.U. 236-3 Sar. 341. 

-N gave his son in adoption to the senior w idow of his 

undivided cousin. Shortly after the adoption, A' executed 
a deed of adoption in favour of the two widows of his de- 
ceased cousin. That deed, after reciting that A' and his 
deceased cousin had formed a joint Hindu family and that 
by the adoption his son had become sole heir to half of the 
entire joint family property and the other half belonged to 
him (A''), provided that hia (A^V) half share in the famliy 
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Deed effecting— (c^jw/^^.) 

property might he kept as joint if lx)th the widows would 
approve, but that if they did not appreve of it they might 
separate it and give it at any time they liked. The deed 
then provided for the management of the half of the pro- 
perty belonging to the adopted son, for the maintenance 
of the widows, and such other matters, 

//e/d, on a construction of the said deed ©f adoption, 
that by it yV declared that he had .separated from the adop- 
ted son. 

It was not merely an expression of an intention to separate. 
Their Lordships find as a fact and hold in law that on the 
date of that deed, had separated from the boy whom he 
had given in adoption and had ceased to be a member with 
the aclop:ed son of the joint family, although no partition of 
the family property h.ul been effected (521). (Sir John 
Edge.) VadaO V. Namdeo, (1921) 48 I. A. 613== 
49 C. 1 aO l;-26 C. W. N. 393 = 30 M.L. T.63 = 

L. E. 3 P. C. 41=15L. W, 665=20 A. L. J.481 = 
24 Bom. L. R. 609 = A. I. E. 1922 P. 0.216 = 

64 I. 0. 636 = 42 M. L. J. 219. 

Deelaratiofi of intention cn face of - Desirability 

of. 

It is to be regretted, no doubt, that thepairies who make 
such arrangements (divisions of a joint and undivided Hin- 
doo family, and of the joint property without regular parti- 
tions by metes and bounds) should not declare on the face 
of the deeds embodying such arrangements what their inten- 
tion is, and that, if they are an undivided family, it is their 
intention thenceforth to cease to be so (7l). (Sir James IV. 
Coh'itef) Baboo DOORGA PERSHAD V. MUSSUMAT Kun- 

DUN Koowar. (1873) 1 I.A. 65 = 21 W.R.(P.C.) 214 = 

13 E. L R. 236 3 Sar. 341. 

— Liberty to member to ih'e as joint family as before 
or to separate his (non business — Heser7'ation of — Effect. 

By an ikrarnamah executed by the members of a joint 
Hindu family it was declared that an arrangement in respect 
of all the properties and estates, moveable and immoveable, 
as per list annexed, and those not included therein, had been 
come to in the manner stated therein. The ikrarnama then 
continued as lollows : — 

“Now all the parties are at liberty to have the respective 
names registered in the Collectorate jointly or separately 
and to hold possession of the properties according to their 
respective proportionate shares. Each party shall have in 
future no claim of any kind whatsoever, on the ground of 
the share being more or less, or in respect of the debts due 
lomahajans, or in respect of the debts due to themselves 
against the other party, and each party shall pay off his pro- 
portionate share of the debts due to the mahajan in any 
way he thinks proper Whatever sums are due to us from 
other persons under bahi khatas, mortgage or simple bond, 
Zurpeshgi and sudbharna (deeds), as per private list sepa- 
rately drawn up and signed by us, the declarants, shall also 
be realized by us collectively, either privately or through 
the Court, and divided among us in proportion to our res- 
pective shares. or the sums due to us respectively shall be 
collected separately. Every one of us has, by virtue of this 
deed, the power either to continue to live together as a 
member of the joint family as before, or to separate his 
own business, none of us having any objection thereto.” 

LLeldy reversing the High Court, that the ikrarnama 
effected a separation in estate and interest between all the 
coparceners who were parties to it (148-9,) 

There is no difficulty in the construction of the ikrar- 
nama in which it is stated in unambiguous terms that de* 
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Deed Effecting— 

fined shares in the whole estate had been alloled to the sev- 
eral co-parceners. Reliance was placed on the passage which 
gave liberty to any of the parties either to live togetlier as a 
member of the joint family as before or to separate his own 
business as being inconsistent with a separation in estate. 
But there is no inconsistency, and the clause conferred on 
the parties no larger liberty of choice than they would have 
had w'ithout it. They might elect eitner to have a partition 
of their shares by metes and bounds, or to continue to live 
together and enjoy their property in common as before. 
Whether they did one or the other would affect the mode 
of enjoyment, but not the tenure of the property or their in- 
terest in it. Consistently with the broad principle laid 
down in the Appovier Case, this was determined by the al- 
lotment to them of defined shares which, to use Cord West- 
bury’s illustiation, converted them from joint holders into 
lenants-in common (149). D^iry,) BaLKISHEN 

Das r- Ram Nakain Sahij. (1903) 30 I. A. 139 - 
30 C. 738 (761 2)=7 C.W.N. 578 = 5 Bom. L.R. 461 = 

8 Sar. 489. 

Division by metes and bounds. 


Distinction between. Str HINDU Law — JOINT 

Family— Partition— Division in status — agree- 
ment EFKECI’ING—CONVERSION OK JOINT TENANCY 


ETC. (1866) 11 M. I. A. 76(92) 

& (1909) 36 I. A. 71 (77) 31 A. 412 (421 2). 

Separation from the joint family involving the 

severance of the joint status so far as the separating 
meml)er is concerned, with all the legal consequences 
resulting therefrom is (juite distinct from the (/e‘ fatto 
division into specific shares of tlie property held until 
then jointly. One is a matter of indiviclual decision, 
the desire on the part of any one meml>er to sever him- 
self from the joint family and to enjoy his hitherto un 
defined or un.specified share separately from the others with- 
out being subject to the obligations ^^h!ch arise from the 
X)int status ; whilst the other is the natural resultant from 
his decision, the division and separation of his share, which 
may be arrived at either by private agreement among the 
parties, or, on failure of that by the intervention of the 
Court. Once the decision has been unequivocally express- 
ed and clearly intimated to his co-sharers, his right to ob- 
tain and possess the share to which he admittedly has a title 
IS unimpeachable ; neither the co-sharers can question it, 
nor can the Court examine his con.science to find out whe- 
ther his reasons for separation were well-founded or suffi- 
cient ; the Court has simply to give effect to his right to 
have his share allocated separately from the others (160- 1). 
The severance of status is a matter of individual volition ; 
W'hile the allotment of shares may be effected by different 
methods, by private agreement, by arbitrators appointed by 
the parties, or, in the last resort, by the Court (l6i). (yT/r, 
Armer AH.') Girja Bai v. SaDASHIV DHUNDIRAJ. 

(1916)43 1. A. 161 = 43 0. 1031 (1047-8) = 
37 I. C. 321 = 20 C. W. N. 1085- 14 A. L. J. 822 = 

aO M. L. T. 78 = (1916) 2 M. W. N. 65 = 
18 Bom. L.E. 621 = 24 C. L. J. 207 4Ii. W. 114 = 

12 N.Ii.R. 65= 37 M. L. J. 465. 

Position of members between dates of. 

After a division of right and interest among the mem- 
U:rs of a joint Hindu family and before an actual partition 
jy metes and lx>unds, their position is that of tenants-in- 
common m England (153). {Sir Montague E, Smith). 
MAHARAJAH KaM KISSEN SINGH v . RAJAH SHEONUN- 

i>UN Singh. (1876) 3 Suth. 15 X =23 W, R, 412= 

3 Sar. 498. 


Effect of, on status of family. 

It has l)een contended that if there be a deed of 

division between the members of an undivided family, 
which speaks of a division having been agreed upon, to be 
thereafter made, of the property of that family, that deed 
is ineffectual to convert the undivided property into divided 
property until it has been completed by an actual partition 
by metes and bounds. Their Lordships do not find that 
any such doctrine has Ixren established ; and the argument 
appears to them to proceed upon error in confounding the 
division of title with the division of the subject to which 
the title is applied (89). {Lord IVesthury.) APPOVIER z/. 

Rama Subba Aivan. (1866) 11 M.I.A. 75 = 

8 W R. (P C.) 1 = 1 Suth. 657 = 2 Sar. 218. 

There may lx? division of a joint and undivided 

Hindu family, and of the joint properly without a regular 
partition by metes and l)ounds. 'Khere may he a division 
of that kind, viz., a division which, though not carried out 
by a partition by metes and bounds, would nevertheless 
alter the status of the family. {Sir James W. Colvile). 

Baboo durga Bershad v. Musst. Kundun Koowar. 

(1873) II.A. 55 (67-8) = 21 W.R. (P.C.) 214 = 

13 B.L.R. 235 = 3 Sar. 341. 

-The cases which have been recently decided by this 

tribunal on questions touching the separation of the joint 
properly of a Hindu family establish the principle that 
there may be a division of right and interest, which will 
operate to change the character of the ownership from 
joint to separate, although it may not be intended at once 
to perfect it by an actual partition by metes and bounds 
(l53). {Sir Montaigne E. Smith.) MAHARAJAH RaM 
Ki.sskn Singh 7'. Rajah Shkonundun singh. 

(1875) 3 Suth 151 23 W.R. 412 - 3 Sar. 498. 

In decitling whether a cleetl executed by the members 

of a joint Hindu family effected a partition between them 
or not, the question to be considered is not whether there 
was a separation by metes and bounds, but a separation in 
estate and interest; for that would have the same legal 
effect, so far as altering the status of the family is con- 
cerned, as a partition by metes and bounds (148). {Lord 
Davey.) BALKISHEN DaS v. RaM NaraIN SahU. 

(1903) 30 I.A. 139=30 C. 738 (751-2) = 

7 C.W.N. 578-5 Bom. L.R. 461 = 8 Sar. 489. 

Essence ok— Intention ok parties. 

Ascertainment of — Mode of. 

There may be division of a joint and undivided Hindu 
family, and of the joint property without a regular partition 
by metes and lx)unds. Inasmuch as there may be a divi- 
sion of that kind, viz.., a division which, though not carried 
out by a partition by metes and Ixriinds, would nevertheless 
alter the status of the family, the question in every parti- 
cular case must be one of intention, whether the intention 
of the parties to be inferred from the instruments which 
they have executed, and the acts they have done w^as to 
effect such a division (67-8). {Sir James W. Cohdie), 
Baboo doorga Persha4 v, Mussumut Kundun 
Koowar. (1873) l I.A. 55 = 21 W.R. (P.C.) 214 = 

13 B.L.R 236^-3 Sar. 341. 

Evidence against. 

■ . Joint leases by members if. 

The fact that members of a Hindu family join in 
granting leases is in no way inconsistent with their 
being owners of separate shares. After a division of right 
and interest and until an actual partition of the lands by 
metes and bounds, they would be in the position of tenants- 
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Evidence against— 

in>common in England, and would for convenience join in 
granting leases (153). {Sir Montague E. Smith.) MAHA- 
RAJAH Ram Kissen Singh v. Rajah Sheonundau 
Singh. (1875) 3 Suth 151 = 23 W. R. 412 = 3 Sar. 498. 

Intention to separate— Definite and un- 
ambiguous INDICATION BY ONE MEMBER OF. 

Effect of See HINDU LAW— JOINT FAMILY — 

PARTITION — INTENTION TO SEPARATE — DEFINITE 
AND ETC. 

Onus of proof of. 

Hindu Law— Joint family— Partition- 

Division IN status— Proof of. 

Proof of. 

Onus. 

It lies upon a parly claiming a share of joint estate to 
prove a severance of interest (198-9). {Sir James IV. Col- 
vile.) Ram Chunder Duit v, CHUNDER COOMAR 
Mundal. (1869) 13 M. I. A. 181 = 2 Sar. 507. 

Onus — Quantum . 

In a joint Hindu family a disruption of the status of 
jointness may take place by agreement, without division of 
the estate by metes and bounds. Even an unambiguous 
expression of an intention by one member of the joint 
family to separate and hold his share separately will suffice. 
But the question is one of fact, and the onus is on the party 
alleging separation of interest or the intention to separate 
to affirmatively establish it. 

In a case in which there had been no actual partition 
between two brothers, it was not even alleged that they en- | 
joyed separately the rents and profits of their respective 
shares, and there was no suggestion that they were separate 
in mess and worship, and what was contended for was 
that by their acts they had agreed to a “division of inte- 
rest’* which amounted in law to a separation, a number of 
documents being relied upon for that purpose. I/eld that the 
plaintiff, who rested his claim on the alleged separation, 
utterly failed to establish it. {Mr Ameer Ali.) GirdhaR 

Das V. Sri Krishna Dutt Dube. 

(1919) 12 L. W. 759 =22 Bom. L. R. 1348 = 
56 I. C. 293 = 29 M. L. T. 71 = 39 M L. J. 18 (24 ) 

■ Quantum. 

The question was whether the 1st appellant had sepa- 
rated completely and effectually from his family in or about 
the year 1870, with the result that the property subsequently 
acquired by him by his own exertions was his own, or 
whether, as contended for the respondents, the said property 
was property of the joint family, on the ground that the 
1st appellant had never completely and effectually separated 
from his family, and that the wealth which he subsequently 
acquired was merely an accretion of the portion of the 
family property, w'hether his full share of it, or not, of 
which he obtained the possession and enjoyment at the 
time of the alleged separation. It was admitted that no 
regular deed of partition haclr been executed at the time of 
the alleged partition. 

Held on the facts, reversing the Court l)elow and affirm- 
ing the trial Judge, that the 1st appellant had, a.s alleged by 
the appellants, separated in interest and title and that the 
property in suit was his self-acqui.sition. (Lord Atkinson.) 
AmrIT RaO r/. MUKUNDRAO. (1919) 13 Ii.W. 112 = 

15N.L.R 166=63I.C 866. 

Quantum . 

The suit was brought by the appellant to recover shares 
of numerous villages which he claimed as maternal grand- 
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PROOF OY —{Contd.) 

son and heir of one R, who died in December, 1850. The 
defendants were grandsons of ZJ, the elder brother of R. 
The plaintiff alleged that the properties sought to be re- 
covered by him constituted the separate estate of R. The 
defendants, on the other hand, maintained that the family 
was joint, and the property undivided, and that, conse- 
quently on Rl*'& death, it devolved on them by survivorship. 

The origin of the separation of the estate appeared to 
have been an award of the then Rajah of Benares, made in 
April 1819, by which a large part of the possessions of the 
family of the parties was divided into shares, some being 
allotted toZJ, and the others to R. The terms of the sub- 
mission to the Rajah of Benares, and of his award of 1819, 
as also the subsequent conduct of the parties showed that 
their intention was that the shares specified by the Rajah 
should be the subjects of separate ownership. 

//('/(/, reversing the High Court and restoring the trial 
Judge, that a separation in interest of the properties dealt 
with by the award had been established (l54). {Sir 
Montague E. Smith.) MAHARAJAH RAM KiSSEN SiNGH 

7'. Rajah Sheonundun Singh. (1875; 3 Suth 161 = 

23 W.R. 412 = 3 Sar. 498. 

Joint Family— Partition— Division per stirpes. 

Mithakshara rule as to. 

According to the Mithakshara law*, joint family property 
is divisible per stirpes (289). {Sir Barnes Reacock.) HUR- 

purshad V. Sheo Dyal. (1876) 3 I. A. 269 = 

26 W. E(. 65 = 3 Sar. 611 = 3 Suth. 304 = Bald. 26 = 

E. & J’s. No. 41 (Oudh). 

Joint Family— Partition— Effect of— 
Partnership with stranger. 

Effect on. See PARTNERSHIP— DISSOLUTION— 

HINDU Law. (1913)36 M. 186(192). 

Joint Family— Partition— Evidence of. 

(.SV^- Hindu Law — joint Family— Parti- 
tion— Proof OF). 

Assertion of partition in prior proceedings by one 

party and admission thereof by opponent. 

A, the plaintiff’s husband, and P, the defendant’s 
hu.sband, were two brothers governed by the Mithakshara 
law. A died first, and then P. The question was whether, 
prior to the death of A, separation in estate had taken place 
between the two brothers, and consequently, the plaintiff, as 
the widow of A, at his death, became entitled to half of the 
property which had come to ^ & Z’ from their father. 

In support of her case the plaintiff mainly relied upon 
proceedings in the Court of the Collector of dates subse- 
quent to the death of A and prior to the death of /*, in 
which it appeared that, in a suit for partition, there were 
entries and statements, from which, if they were admissible 
in evidence against the respondent, it might be inferred that 
some partition had previously been made ; because there 
were entries which showed that the plaintiff, the widow of 
A. was recognised as being entitled to and having a share, 
which would not ])e consistent with the brothers having 
continued joint until Als death, in which case the whole of 
it would have descended to P. 

Held., that if, at the dates of the said proceedings, P ha<l 
been of .sound mind and capable of managing bis own 
affairs, and had been himself a parly to those proceedings, 
and had made or adopted those admissions, they would have 
been evidence of considerable value upon the question 
whether a separation had been made at some previous 

period (379). MUSSAMAT SuRUJ MOOKHI KONWAR 
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V. MUSSAMAT BHAGWATI KONWAR. 

(1881) 10 C. L. B. 377 = Bald. 393. 

’Banking account joint. 

The fact that two or more Hindus had a Iranking account 
does not by itself prove that the moneys received by tlie Hank 
were moneys of a joint Hindu family jr of Hindus who were 
partners in farming or other business. (6'/> John hdgej) 
fAG PRASAD KAI V. MUSSAMMAT SiNGARI. 

(1924) 29 C. W. N.941 = 
23A. L.J. 97-2 0. W.N 229-86 1. C. 122- 
L. B. 6P.C 111-27 Bom. L. B. 760- 
A. I. B. 1925 P. C. 93 (2) =49 M. L. J. 162 ((169-70). 

Cesser of commensality. 

According to the Hindoo law, a separation from commen- 
sality does not, as a necessary consequence, effect a division 
of property, or, at least, of the whole undivided property 
(168). {Dr, Lit shin ^011 f) REWGN PERSAD j-. MUSSUMAT 

RaDHA BEEBY. (1847) 4 M. I. A. 137 — 

7 W. B. 36 P. C. = 1 Suth. 172 = 1 Sar. 327. 

The cesser of commensality is only material in so 

far as it removes or qualifies the presumptions which the 
Hindoo law might otherwise raise, that an acquisition made 
in the name of an individtial son of the family was made 
by the head of the family and as part of the family estate 
(422). {.Sir James IWColvile.') MUSSUMAT Anunuek 
KOONWAR 7’. Kheuoo I.AI.. \ 1872) 14 M. I. A. 412 = 

18 W. B.69- 2 Suth. 591-3 Sar. 50. 

Both Courts in India concur in finding that A, in 

Fusli 1290, built a house for himself and went to live in it 
with his family. He thus became separate from his brothers 
in food and residence. This fact lends probability to the 
evidence that at the same time a partititm took place of 
household furniture and other moveable property of a 
similar character. 

Cesser of commensality is an element which may properly 
be considered in determining the question whether there 
has l>een a partition of joint family property, but it is not 
conclusive. It is therefore necessary to consider whether 
the evidence in other respects supports or negatives the 
theory that the cesser in this case was adopted with a view 
to partition in the legal sense of the word. ^Sir Andrew 
ScobVed^ CHOWDHkY GaNESH DUIT THAKOOR j/. 

Musst. Jewach Thakoorain. (1903) 31 1. A. 10 (13) = 
31 C. 262 (269)-6 Bom. L. B. 1 - 8 C. W. N. 146 = 

8 Sar. 575= 14 M. L. J. 8. 

Separation from commensalit}' does not, as a neces- 
sary consequence, effect a division of the joint undivided 
property. A separation in mess and worship may be due to 
various causes and yet the fan ily may continue joint in 
estate. {Mr, Ameer Alid> SUK.AJ N.akain v. IKBAI. 

Narain. (1912)40 1. a. 40 (46) = 36 A 80(88) = 

13 M. L. T, 194 = 17 C. W. N. 333 = 
U913)M. W. N. 183 = UA. L. J 172 = 
17 C. L. J. 288 = 16 Bom. L. B 466 = 18 I. C. 30 = 

16 O. C. 129 = 24 M. L J. 346. 

Documentary evidence — Consideration of — Mode 

proper of — Each document --Effect of, taken by itself— 
Cumulative effect of all. 

In deciding npon an issue whether or no there was a 
partition, it U not enough to consider whether each of the 
documents tendered in evidence taken by itself is sufficient 
to rebut the prima facie presumption that a Hindu family 
continued to be joint, but it is necessary to take into account 
the cumulative effect of all the documents. {Lord Atkin- 
son.) Parbati V. Naunihal Singh. 

(1909)361 A 71(84) = 31A 412(428 9)- 
6 M. L. T. 427 = 10 C. L. J. 121 13 C, W. N. 983 = 
U Born. L. B. 878=-6 A. L. J. 597=3 I. C. 196 = 

19 M.L. J. 617. 


HINDU JjAW—{Coutd.) 

Joint Family— Partition— Evidence of— {ConidJ 

Income of joint property — Division of , 

The mere division of income, for the convenience pro- 
bably 'of the different members of the family, did not 
amount to the division of the family (86). {Lord Justice 
Turner J SONATUN HySACK 7-. SKEEMUrrV JUGGUT. 
SOONDKEE DOSSEE. (1859) 8 M. I. A- 66 = 

2 Suth. 37 = 1 Sar. 721. 

Junior member — T rcatment of, as envner of his 

share of entire property — Account with him for income of 
property on that basis. 

If there be one thing more than any other inconsistent 
with the existence of a joint Hindu family, it is that the 
eldest male, and manager for the family, should treat one 
member as the owner of his share of the entire property and 
account with that member for the income of the property on 
that basis. {Lord Atkinson.) PARBATI z', NaUNIHAL 
Singh. (1909) 36 I. A. 71 (81) = 31 A. 412 (426) = 

5 M. L. T. 427 = 10 C. L J. 121 = 13 C. W. N. 983 = 
11 Bom L. B 878 = 6 A. L. J.597 = 3 I. C. 195 = 

19 M. L. J. 517. 

Khrwats and other zillagc papers — Entries in, 

showing specification of shares of co'O'vners. 

Kntries in khewats and other similar village papers 
showing that the shares of co-owners have been specified 
afford by themselves no proof that the owners were mem 
bers of a joint Mithakshara family or had separated 
{Sir fohn Edge). jAG PRASAD Kai v. MUSSAMMAT 
SiNGAKi. (1924^ 29 C. W. N. 941=23A.L. J. 97 = 
2 O. W. N. 229 = 86 I. C. 122 = L. E. 6P. C. 111 = 
27 Bom. L.B- 760 =A. I. E. 1925 P. C. 93(2) = 

49 M. L. J. 162 (169). 

Lendings and purchases joint. 

The fact that money had been lent jointly on mortgages, 
or had been applied jointly in the purchase of property, 
does not Ijy itself indicate that the money was or was not 
tlte separate money of Hindu co-parceners. The lx)oks of 
account of a joint family would, if produced, show whether 
the moneys or payments had been advanced or paid from a 
joint Hindu family fund or from a partnership fund 
{Sir John Edge.) JaG PRASAD RAI v. MuSSAMMAT 
SiNGAKI. (1924) 29 C. W. N. 941 =23 A. L. J. 97 = 
2 O. W. N. 229 = 86 I. C. 122 = LuB. 6 P, C. 111 = 
27 Bom. L. B. 760 = A. I. E. 1926 P. C. 93 (2) = 

49 M. L. J. 162 (169). 

- - -Management of property — Association of uncle and 

cousin in — Remuneration of those persons for their services. 

The question was whether one C, the husband of the 
respondent, was, at the time of his death, a member of an 
undivided Hindu family, or whether the property of which 
he died possessed was his separate property. The appellants 
claimed to be his reversionary heirs ; the respondents were 
his widow and mortgagees claiming under her. 

The High c:ourt held that C died a divided member, and 
they did not consider that the fact that C availed himself 
of the services of his uncle and cousin in the administration 
of his property at the same time that he gave them mainten- 
ance, aiui paid the expenses of their marriage and other 
ceremonies, was not inconsistent with their conclusion. 
Their Lordships affirmed the High Court. {Sir Arthur 

mison.) Deoki Singh v. Mussamat Anupa. 

(1906) 1 M L. T. 96 = 10 C. W. N. 338 = 

16 M. L. J. 109 (114.) 

-Members of family — Receipt of sums by some of, on 

account of joint family property. 

The fact that some of the members of a joint Hindu 
family had received certain sums on account of the joint 
family property would not of itself, amount to a separation 
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(17). {Mr. Pemberton Lei^h), SREEMUITY RaBUTTY 

Dossee?'. Sibchuxder Miillick. 

(1854) 6 M. I. A. 1 = 1 Sar. 484. 

Mortgages separate by me?nbers of specified portions 
ot aliej^cd joint family property. 

Where the plaintiffs alleged that they and one C, dece- 
ased. were members of a joint family, hut it appeared that, 
dunng the alleged period of jointness, separate mortgages 
were executed by them in respect of specified areas held by 
e^-h separately in a village, which, according to the plain- 
titts, would be joint family property, held that thecircums 
tances connected with those mortgages being within the 
knowledge of the plaintiffs, it lay upon them to show that 
the transactions, although separate, were consistent with 
jointness. {Mr. Ameer Ali). Net Kam SinGH f. 

Mussammat Tursa Kunwar. 

^ W. N. 1085 -a913) M. W. N. 658- 
173 = 18 0. L. J. 234 = 15 Bom.L. R. 863 = 
11 A. L. J. 861=20 I.C. 967 = 25 M.L. J. 489(491.) 


Mo7‘ables and immoveables — Division of — lYatnre of 
evidence as to, required. 

The appeal arose out of a suit brought by the plaintiff- 
appellant, as the widow of A, to recover a share in a pro 
perty which formerly belonged to one B. P had two sons, 
At plaintiffs husband, and /\ the husband of the respon- 
dent. Plaintiff’s case was that, prior to A's death, a 
separation in estate took place between the two lirothers, 
and that, consequently, the plaintiff, as the widow of.-/, at 
his death, became entitled to half of the property which 
had come to them from B, it being admitted that the 
parties were governed by the Mithakshara law. The 
respondents case was, that there was no separation, and 
that, on the death of Ay the whole property devolved on P ; 
that at P^s death, she became entitled to it ; and that the 
plaintiff, A's widow, was only entitled to maintenance. 

Heldt that the onus of proving the separation was upon 

the plaintiff, and that she had failed to discharge that 
onus (378). 

The plaintiff’s witne.sses only speak of a division of 
moveable property; and, with regard to that, they are not 
consistent in their evidence. They do not agree as to w hat 
articles of moveable property were actually divided ; they 
do not agree as to the persons who were appointed arbitra- 
tors ; the person who is said to have made out the list was 
not called as a witness, nor were any of the persons w'ho 
were said to have lx;en arbitrators. As evidence of a 
partition or division of moveable property, this kind of 
proof IS very unsatisfactory, and open to great observation. 
As evidence of a partition of the immoveable property, it 
amounts to nothing. Their Lordships think that, if the 
parties thought it right, according to the evidence, to make 
a formal partition of moveable property, and if, at or about 
that time, which is when it is alleged the partition took 
place, they were going also to divide the immoveable pro- 
perty, it might be expected that there would be some 
evidence of a formal division of it, and some trace of what 
done at that time to divide immoveable property ; 
whereas there is nothing in the evidence which indicates 
that the parties did anything towards dividing it, and 
apparently the immoveable property remained just as it 
was (378). MUSSAMAT SurUJ MOOKHI KONWAR V. 

Mussamat Bhagwati Konwar. 

(1881) 10 C. L. B. 377= Bald 393 = 6 I. J. 326. 

- Revenue^ taxes^ incomedax, etc. — Joint payment of. 

Payments jointly of Government revenue, taxes, in- 
come-tax and such like payments do not by them.selves 
inOicate that the parties making such payments were 


HINDU LA W-( 0 //A/.) 

Joint Family— Partition- Evidence tii^{Cvntd ) 

joint or separate; the parties may have been carrying on 
jusine^ as partners and not as Hindu co-parceners {Sir 
John Edge.) JaG PraSAD Rai v. MuSSaMAT SiNGARI 

^ ^ ^ (1924)=29 C.W.N.941- 

23A. L. J. 97 2 0 W. N. 229 = 86 I. C. 122 = 
L. 6 P. C. lll^-27Bom. L E. 760= 

A. I. R. 1925 P. C. 93 (2)- 49 M. L. J. 162 (169.) 

and village papers— Definition of shares 

lit. 

A definition of shares in revenue and villages papers 
a 01 s, y itself, but a veiy slight indication of an actual 
separation in a Hindu family, and such a definition of 
shares standing alone cannot be regarded as sufficient evi- 
dence upon which to find, contrary to the presumption in 
law as to jointure, that the family to which such definition 
refers has separated (70). {Lord Shaw.) NAGESHAR 

harsh Singh v. Ganesha. ( 1919 ) 47 1 . A. 67 = 
42 A. 368 (381)= 18 A. L. J.532=23b. C. 1 = 
22 Bom. L. R 596 = 28 M.L. T. 5 = 661. C. 306= 

38M.L. J621. 

mere definition of shares in revenue and village 
papers, unless it was proved that such definition of shares 
was with a view to a then partition, would not bv itself be 
conclusive evidence even that an actual partition w'as then 
intended among the members of a Hindu family {Sir 
John Edge.) MUSAMAT HhaGWANJ KuNWAR MOHAN 

.. U925) 22 L. W. 211 = 

29 C. W. N. 1037=23 A. L. J. 689 = 410. L. J. 691 = 

(1925)M. W. N. 421 = 88 I. 0. 386 = 
A. I. R. 1926 P. C. 132 = 49 M. L. J. 66 (66 7). 

-^Revenue records — Separate entries of names of mettt' 
hers in, in regard to specified portions of family property — 
Mortgages separate by them of specified portions — Parti^ 

tioH of one Item — Separate possession of respective Seer 
lands. 

Separate entries in the levenue records of the names of 

membeis of a Hindu family in regard to specified portions 

of the family property are, by themselves inconclusive on 

the question whether the members are 01 are not divided 

(491). , 

Where, in addition to the fact of such separate entries 
in regard to a particular item of family pr merty, it appear- 
ed that, at the time when the family was alleged to 
be joint, the different members executed separate mort- 
gages in respect of specified portions of that item of family 
property, the portion mortgaged by each being described as 
ow ned and possessed by him alone, that another item of 
family property wa.s partitioned, and that the members 
were in separate possession of their respective Seer lands, 
held that the High Court was right in coming to the con- 
clusion that the meml^erswere separate (491-2). {Mr. 
Ameer .4ltf) Net RaM SinGH v. MUSSAMMAT TURSA 

kunwar. (1913)26 M. L. j. 489 = 17 C. W. N. 1086 = 
(1913) M W.N. 658= 14 M.L T. 173= 18 C. L. J. 234 = 

16 Bom. L. R. 863 = 11 A. L. J. 861 = 20 I. C. 967. 


Seer land — Acceptance by junior member of certain 
amount of — Custom of family showino that such accep- 
tance is not inconsistent with right to partition. 

In a suit for partition brought by the junior members of 
^^^dy against the head of the family, it appeared 

that the plaintiffs had prior to suit, obtained, seer posses- 
sion of certain portions of the estate of their ancestor by way 
of seer, as it was called. The question was whether the 
plaintiff’s acceptance of those seer lands was in lieu of the 
share to which they would have been entitled on partition, 
and they had in consequence lost their right to insist on a 
partition of the joint family property. 
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It appeared that, according to the custom of the family, 
the holding of a certain amount of land was not in- 
consistent with the right to partition. And the courts below 
found that, notwithstanding those assignments o( seer land, 
the plaintiffs continued to be joint and undivided with the 
defendant. 

that there was no partition in the case, and that 
the plaintiffs were entitled to insist on a partition. (Str 
Robert F. Collier!) RUNJEET SiNGH v. KOER GliJKAj 
SINGH. (1873) 11, A. 9 (20-1)= 3 Sar. 304 = 

E. & J’s. No. 26 ( Oudh). 


Separate record of proprietary rights in joint fami- 
ly villages ill names ot htdividual members and their heirs 
in shares in which tiny would be entitled on partition 
Central Previnees. 


In this case the Court below stated that in that p.ut of 
the country (Central Provinces) it was very common for 
members of an undivided fam ly to record proprietary rights 
in villages in the shares to which each member of the fami- 
ly would be entitled if he separated, and at the death of 
each member to continue to enter his share in the name of 
that member’s heirs, although they still continued joint. 
Their I^ordships observed that that view ot the matter did 
not require modification even where the right recorded was 
one of Zemindari. while the original interest was st.ind to 
be a patti right (41-2). (ford Robertson.') RkWA PRASAD 

SUKAE r. Deg I)i;rr Ram Suk at,. '1399) 27 I. A. 39 = 

27 C. 515 I 519) - 4 C.W.N. 532 - 2 Bom. L R 558 

7 Sar. 653. 


Settlement kluwat — Definition of shares of co-sharers 

ifi — /V, ifs p Rand Reirnui Act XIX of 1873 — hdfcct of. 

The definition of the shares of co-sharers in a settlement 
khewat ia not conclusive of a sepaiation in joint Hindu 
family. Act XIX of 1873 (of N ■ W. P.) cannot be re.id as 
making such definition of shares conclusive of a separation 
{Sir JohnKlge.) MI’SAMMAT HH.AGWANI KUNWAK r-. 

Mohan Singh. (1925) 22 L^W. 211 = 29 C.W.N. 1037- 
23 A. L. J. 589-41 C L J. 591 -(1925) M.W. N. 421 = 

88 1 C. 385 A.I.R. 1925 P.C 132- 

49 M. L. J 5t (66-7.) 


Settlement OffieePs decree for "Superior proprietary 

rights'^ in favour of wido^vs of deceased brothers subject to 

rights of other shareholders^ 

The respondent, claiming to be the daughter and heir of 
one Sheo Dayal, sued for the recovery from the appellant of 
a village w'hich had l>een sold to appellant’s predecessor in 
title by the two widows of Sheo Dayal. and by /). tlie 
widow of (7, a brother of Slieo Dayal. The appellant plea- 
ded, inter alia^ that there had l>een a partition or separation 
in interest between Sheo Dayal and (7, his brother, that, on 
the death of 6\ B became entitled to a inoR-ty of the suit 
village, and that as the plaintiff wa> not a reversioner of 6', 
her suit must fail as to 6’V moiety. 

As proof of the fact that there had been such a separa- 
tion, the appellant founded upon a settlement decree 
obtained by the three widows after the death of Sheo Dayal, 
whereby the Settlement Assistant Commissioner ordered 
that *‘a decree for superior proprietary rights in favour of 
ihe three widows be passed,” 

That decree, though in name for superior proprietary 
rights in favour of the widows, expressly declared that it 
should “be passed subject to the rights of the other share- 
holde.s”. 

It appeared that in the proceedings in which the Settle- 
ment decree was passed the property was treated as a 
itnum quid., as ancestral, and as property to which, as an 
ancestral undivided property, the three widows vinrlicated 
their right. 


HINDU LAW r--{Contd.) 

Joint Family— Partition— Evidence oi—^Contd.') 

Held, that not only was the settlement decree not equi- 
valent to an affirmation of a partition or separation having 
taken place. but w'as entirely consistent with the existence 
of the property as joint and undivided, and therefore wdth 
no prejudice being effected to the right of the reversioner 
therein, and was even sound evidence in favour of the con- 
tinuance as and from tlial date of the property as joint and 

undivided (65-b). 

If it be correct, as alleged by the appellant, that the pro- 
perty had at that time been de facto separated, and that 
the settlement was a de ;urc recognition of that fact, then 
the entirety of the property was disposed of, and language 
of reservation, or the mention of other shareholders, was 
liardly appropriate, but might be contended to be repug- 
nant to the transaction which was pleaded. In the opinion 
of their I-ordships, the terms of this decree must be looked 
upon as a whtde. When, on the one hand, it declares for 
superior proprietary rights in favour of the widows, and, on 
the her. that these are to loe given subject to the rights 
of the other shareholders, it completely conserves such re- 
versionary and other ownersidp rights as are inherent in 
the sucerssion to a joint family property, and it negatives 
the idea that partition or separation had been effectuated 
bv law in such a manner as to extinguish other prourietary 
rbdits (M-5). {ford Shaw.) N.AGESHAR HAKHSH SinGH 

r ^GvNESHA. (1919) 47 I. A. 57^42 A. 368 (376-7)- 
18 A. L. J. 532-23 0. C. 1 = 22 Bom. L. R. 596-= 
28 M L.T. 5 = 56 I. C. 306-38 M.L.J. 521. 

Small separate, transactions by members. 

I'lie mere fact that the different members of a Hindu 
family had small transactions of their own does not prove 
tliai they were necessaiily separate. {Lord Sinka!) DEO 

N \K \IN Pande Agvan Ram P.antae. 

\ 1926) 53 M. L. J. 658 =(1927) M. W. N. 96- 
31 C. W. N. 533- 101 I.C. 249 A. I. R. 1927 P- C. 52. 

Village papers— Definition of shares in. See HINDU 

i,Aw— J oint e^amily— Partition — Evidence of— 

KhKW ATS AND I)THEK VILL.AGE PAPERS & HINDU LAW 

—JOINT Family— Pari ITION — Evidence of — Re- 
venue AND VILLAGE PAPERS. 

Widino of deceased member — Assertion by, in muta- 
tion proceedings that she succeeded to her husband's pro- 
perty as his heiress. 

The question was whether a deceased Hindu was sepa- 
parate in estate at the time of his death. The question 
arose, after the death of the deceased and his widow, be- 
tween' the agnatic relations of the deceased, and the respon- 
dents, who claimed the suit property of the deceased as 
against the agnatic relations, under a gift by the widow. 

Held, that an assertion by the widow in mutation pro- 
ceedings that she succeeded as heiress to all the property 
left by her deceased husband would be evidence against her 
that the deceased was separate in estate, and it was also 
evidence against the respondents, who came into possession 
by virtue of her gift (149). {Sir Richard Couch!) BEJAI 

Bahadur Singh z/. Bhupindar Bahadur Singh. 

( 1895 ) 22 I. A. 139=17 A. 466 (471) = 6 Sar. 693. 

iVidtrw of deceased member — Claim by, at heiress of 

her husband. . , . r u u i 1 

A Hindu widow can only be the heiress of her husband 
if he was separate in estate from the other branch of the 
family. claim to be the heiress may reasonably be 

taken to mean that he was separate in estate (149). {Sir 
Richard Couch.) BeJAI BAHADUR SiNGH v. BHUPINDAR 

Bahadur Singh. (1896) 221. A. 139 =6 Sar. 693 = 

17 A. 466 (471). 
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Widow of deceased member — Possession by^ for up- 

7vards of thirty years^ of greater portion of husband's pro- 
perties as his heiress. 

In a case in which the question was whether the plain- 
tiffs and the last male owner of the suit properties were or 
were not members of an undivided family, hela\ that the 
indisputable fact that the deceased widow of the last male 
owner was in possession of the greater part of his proper- 
ties, as heiress of her husband, for upwards of thirty years, 
was very strong evidence of the fact that the last male 
owner died a divided member (170). {Sir James W. 
Colviie.) MuSSUMAT ThaKOOR DEYHEE z-. RaI BaLUK 
Ram, (1866) 11 M. I. A. 139- 10 W. R. (P. C ) 3 = 

21 I J. N. S. 106-2 Suth. 49-2 Sar. 231. 

Joint Family — Partition— Family arrangement in 

nature of. 

See Hindu Law— joint Family— (1) Father- 

Family ARR \NGKMKNT ETC & (2) MANAGER— FAMILY 

Arrangement ktg. 

Joint Family — Partition -Father. 

Admission of partition by— Admissibility and value 

as against son of. See ADMISSION — PREDECESSOR IN 
INTEREST ETC (4). (1847) 4 M. I. A. 137 (175). 

■ ^Ancestral Property— Paitition of. AA Hindu Law 

—JOINT Family— Father-Ancestral Propkri y— 
Partition of. 

- Partition by. See Hindu Law — Joint Family 
—Father— Partition by. 

Partition with brothers — Property obtained at— 

Property acquired after — Nature of, on question with sons. 

See Hindu Law— joint Family— Father— Parti- 
tion with brother. 

— Decree for partition in fai'enr of, against 

father without actual partition pursuant to it — Decree 
declaring father's alienation void in ease of — Son's right 
under. 

Where the estate of a joint Hindu family, consisting of a 
father and his son, had not been partitioned, though a 
decree for partition had been made in favour of the son 
against the father, held that a decree declaring an aliena- 
tion by the father void could not be reasonably intended as 
a decree to put the plaintiff into physical possession of that 
which still remained one undivided half of the whole (731). 

It only means that the plaintiff has ])een excluded from 
his proper share of the property jointly held and that he is 
entitled to possession for the ourpose of securing his posi- 
tion. {Lord Buckmaster.) NARAIN DaS o. ABINA8H 

ChaNDER. (1922) 27 C. W. N. 299 = 

21 A.L. J. 201 = 37 C. L. J. 457 = L. E. 3 P.C. 129 = 

31 M. L. T. 217 (P. C.) = 16 L. W. 780 = 
(1922) P.C. 347 = (1922) M. W. N. 791 = 

4 U. P. L. R. (P. C.) Ill = 69 I. C. 273 = 

44 M. L. J. 728 (731). 

Joint Family — Partition —Favoured by 
Hindu religion and law. 

A partition is favourably viewed by the Hindoo re- 
ligion and law. It wants no extrinsic support (303). {Sir 
Robert Pkillimore.) JUGGUT MOHINI DOSSEE MUS- 
SUMAT SOOKHEEMONEY DOSSEE. 

(1871) 14 M. I.A.289 = 10 B. L. R. 19 P. C.= 
17 W. R. (P. C.) 41 = 2 Suth. 512 = 3 Sar 23. 

Joint Family— Partition— Finding as to. 

Fact or Law. See HINDU LAW— JOINT FAMILY— 

Partition— Question as to. 


HINDU -LAVZ—iCmitd.) 

Joint Family— Partition— Fraud —Re opening on 

ground of —Suit for. 

Onus on plaintiff in — Points to be cofisidered in. 

Plaintiff sued to re-open a partition made by his grand- 
father and his four sons, one of whom, AT, was the plain- 
tiff’s father, at a time when the plaintiff, who was K's son 
by bis first wife, was about 4 years old. At that time K 
had separated from the plaintiff’s mother and had married a 
second wife, and the plaintiff’s case was that that partition 
was effected by all the adult members of the family with 
the deliberate object of defrauding him of his share in the 
properties which ought to have fallen to his father and him- 
self at the partition. 

Held, that the case set up by the plaintiff was in itself 
highly improbable and required to be established by very 
clear and satisfactory evidence, that the question at the root 
of such a case was whether the share allotted to the plain- 
tiff’s father was really inferior in value to that which was 
allotted to his brothers, because, if it was not, the basis of 
the plaintiffs’ whole case failed ; and that mere acreage was 
not a satisfactory test of value, as so much depended upon 
the productivity of the lands allotted to each share. 

Held further, that the plaintiff had altogether failed to 
make out the alleged fraud, {Sir John Plains,) SeNNT- 
MALAl GOUNDAN Z-. SELLAPPA GOUNDAN. 

(1928) 33 C, W. N. 407=29 L. W."439=114 I. C. 568 = 

A. I. R. 1929 P. C. 81 - 56 M. L. J. 611. 
Joint Family— Paitition— Fraudulent transaction— 

Plea of. 

Onus of proof of — Registered deed of partition. 

Where the plaintiffs sued to establish a religious trust 
upon certain lands in the occupation of defendants, the 
plaintiffs and defendants being members of a joint Hindu 
family, and stated that the trust was created by a deed of a 
date subsequent to another deed, by which the property 
had been partitioned by the joint family, but which latter 
deed, they alleged, had never been acted upon, having been 
a mere device to protect the property from the creditors of 
one of its members who had become an insolvent, Held 
that it lay upon the plaintiff to make out a .sufficient case to 
set aside the prior deed of partition, which was found to be 
a registered document, and which was prma facie a 
good and operative deed. SrIMATY SuKHIMANI DASEE 
V. Mahendka Nath Dutt. (1869) 4 B. L. E. 16(27) = 

13 W.R. (P. C.) 14 = 2 Sar. 630 = 2 Suth. 297. 

-The onus of proving that deeds of partition executed 

and duly registered did not evidence a real and bona fide 
transaction between the parties thereto lies on the party 
who as.serts that they were a mere pretence, or that they 
were intended to be operative only in a particuiar event. 

( Lord Macnaghtenf) SHAM CHAND PAL v, PrOTAP 

Chandra Pal. (1897) 24 I. A. 186 = 26 C. 78 = 

1C. W. N. 594 = 7 Sar. 217. 

Presumption — Indebtedness of one of members — 

Partition on ground of. 

The alleged presumption against the first deed of parti- 
tion, that it may have been a mere device because one 
member of the family was indebted, may more reasonably 
be removed than maintained by due attention to that fact. 
Such a state of things often leads to partitions, but to fair 
and honest ones. It would be a prudent course in the mem- 
l)ers of a joint family to prevent, by a partition, the inter- 
ference of strangers in their family arrangements, and an 
inquiry into the state, condition, extent, and uses of their 
joint property ; and no suggestion has been made that the 
partition under the first deed was unequal (303). {Sir 
Robert Phillimore.) JUGGUT MohINI DOSSEE z'. MUS- 
SUMAT SOOKHEEMONEY DOSSEE. 

(1871) 14 M. I. A. 289 = 10 B. L- E. 19 (P. 0.) = 

17 W. E. (P.C.) 41 = 2 Suth. 612 = 3 Sar. 23. 
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Joint Family — Partition— Grandfather and grand 
son — Partition between. 

-Permissibility ofy under Mithakshara law — Son 

{^father of that grandsott) alive. 

According to the Mithakshara, there can be no partition 
directly between grandfather and grandson while ihe father 
is alive (179). {^Sir Arthur f/obhousc). RAI lilSHEN 
CHAND V. ASMAIDA KOEK. (1884) 11 I. A. 164-= 

6 A. 560(574'i 4 Sar.512. 

Joint Family — Partition— Idol — Worship of — Joint 

right of performing. 

Partition of — Mode of, See HINDU Law — RELI- 
GIOUS Endowment— Idol— WORSHIP qk. 

(1925)521. A. 245 (260) =52 C 809. 

Joint Family — Partition — Intention to separate — 
Definite and unambiguous indication by one 

member of. 

Effect of. 

What may amount to a separation or what conduct on 
the part of some of ti e members may lead to disruption of 
the joint undivided family, and convert a joint tenancy into 
a tenancy-in-common, nuist depend on the facts of each 
case. A definite and unambiguous indication by one membtr 
of intention to separate himself and to enjoy his share in 
severalty may amount to separation. Rut to have that 
effect the intention must be unequivocal and clearly e.\- 
pressed. (l)(/l/^. Ameer Ah ) SURAJ NaKAIN iKRAL 
NARAIN, (1912) 40 I. A. 40 (45) = 35 A. 80 (87) = 

13 M. L. T. 194 -17 C. W. N. 333- 
(1913) M. W.N. 183 = 11 A. L.J. 172 = 17 C. L. J. 288- 
15 Bom. L. R. 466=18 I. C. 30 - 16 O. C. 129 = 

24 M.L. J. 345. 

and { 2 )CVr. Ameer Ah.) GlR.IA RaI r-. SadASHIV 
DHUNDIRAJ. (1916)431. a 151 (158)- 43 C. 1031 
37 I.C. 321 = 20 C. W. N. 1085 = 14 A. L. J. 822 = 

20 M. L. T. 78 = (1916) 2 M. W. N. 65 = 
18 Bom. L. B. 621 = 24 C. L. J. 207 = 4 L. W. 114 = 

12 N. L. R. 66= 31 M. L. J. 456. 

Even an unambiguous expression of an intention by one 
member of the joint family to separate and iiold his share 
separately will suffice to lead to a disruption of the status 
of jointness. (J/r. Ameer Ah.) GiRDHAR DaS 7’. Sui 

Krishna Duti’ Dube. (1919) 22 Bom. L. K. 1348 = 

12 L. W. 759- 56 I. C. 293 29 M. L. T. 71 = 

39 M. L. J. 18(24). 

It is well established that the unequivocal and unmis 

takable manifestation by a member of a joint Hindu family 
by his words or conduct of a fixed and determined intention 
to become separate is sufficient to effect the separation of 
his title and the severance of his interest, although division 
of possession, or partition by metes and bounds, does not 
take place or though there be no separation in food and 
dwelling (114). (Lord Atkinson.) AMRITRAO v. 
MukundraO. (1919) 13 L.W. 112 = 15 N. L. B. 165 = 

63 I. C. 866(867-8). 

• An unequivocal intimation of an intention to sepa- 

rate by a member of a joint Hindu family governed by the 
Mithakshara law operates as a severance of the joint status 
(521). (Sir John £dge.) VaDAO 7 .'. NaMdEO. 

(1921) 48 I. A. 613 = 49 C. 1 (10 l)-26 C. W. N. 393 = 
30 M. L. T. 63 = 1,. B. 3 P. C. 41 = 15 L. W. 566 = 

20 A. L. J. 481 = 24 Bom. JL. R. 609 = 
A. I. B. 1922 P. C. 216 = 64 I.C. 636 = 42 M. L. J. 219. 

'Under the law' of the Mithakshara, an unambiguous 

and definite intimation of intention on the part of one mem- 
ber of the family to separate himself and to enjoy his share 

I14 
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Joint Family-Partition— Intention to Separate- 
Definite and unambiguous indication by one 
member of— (Contd.) 

Effect ov— (C ontd.) 

in severalty has the effect of creating a division of the inte- 
rest which, until them, he had held in jointness ( 173 ). (A/r. 
Ameer Ali.) RAMAI INGA ANNAVI r-. NARAYANA ANNAVL 

(1922) 49 I. A. 168 45 M. 489 (495)= 37 C. L. J. 15 = 

30 M. L. T. 255 ( 1922) M. W. N. 399 = 
26 C. W. N. 929 = 16 L. W. 639 - 20 A L. J. 839 = 

24 Bom. L. B. 1209 - A. I. R. 1922 fP. C.) 201 

68 I. C. 451 = 43 M. L. J. 428. 

In the case of a joint Hindu family subject to the 

law of the Mithakshara, a severance of estate is effected by 
an unequivocal declaration on the part of one of the joint 
holders of his intention to hold bis share separately, even 
though no actual division takes place (364). (Viscount 
Cave?) Syed Kasa.m v. Jokawar Singh. 

(1922) 49 I. A. 358 = 50 C. 84 (92)- 27 C. W. N. 179 = 

25 Bom. L. R. 1 = 21 A. L. J 57 = 37 C. L. J. 73 = 

31 M. L. T. 46= 16 L W. 223 = 
A. I. R. 1922 P.C. 353 = 68 I. C. 573 = 

43 M. L. J. 676. 

MANIFESI A'I ION or IN'l lM.VMON OK 
iNTF.NTioN— M ooes of. 

Conduct — Manifestation by — Case of — U'/icse cot- 

duet to be considered — Conduct of member in <iucstion or of 
another party. 

In cases in which the intention to separate is an inference 
derival)le from conduct, the conclusion whether it was un- 
equivocal and explicit must be based on the inference of in- 
tention derivable from the acts and declarations of the mem- 
ber who it i.v alleged to have separated himself, and not 
from the conduct or attitude of another party (162-3.) (Mr. 
Amee) Ah.) GjkIA RaI 7'. SADASHIV DhUNDIHAL 

(1916)431. A. 151 43 C. 1031 37 I. C. 321 = 

20 c. W.N. 1086 14A. L. J. 822 20 M. L. T. 78- 
( 1916) 2 M. W. N. 65 - 18 Bom. L. R. 621 

24 C. L. J. 207-4 L.W. 114- 
12 N. L. R. 65 = 31 M. L. J. 455. 

Declaration explicit — Conduct. 

The intention to separate may be evinced in different 
ways, either by explicit declaration or by conduct. If it is 
an inference derival)le front conduct, it will be for the Court 
to determine whether it was unequivocal and explicit 
(162 3). (.Mr. Ameer Ah.) GlRJA Rai v. SaDASHIV 
DHUNDIRAJ. (1916) 431. A. 151 = 43 0. 1031 = 

37 I. C. 321 20 C. W. N. 1085= 14 A. L. J. 822 = 

20 M. L. T.78 = (1916) 2M.W. N. 65 = 
18Bom. L. R. 621 = 24 C. L. J. 207=4 L. W. 114 = 

12 N. L R. 65 = 31 M. L. J. 455. 

■ Leaving foint residence — Separate living and bor' 

rowing — Execution of will disposing of property. 

Their Lordships regard the conduct of S. when he left the 
house in whicli both he and his cousin, the appellant, jointly 
resided, and withdrew himself from commensality with his 
cousin, as indicating a fixed determination hence forward to 
live separately from his cousin, and they treat the fact of 
his borrowing money for his separate maintenance — as well 
as his making a will — as indicating, at all events, that he 
himself considered that a separation had taken place ( 232 ). 
(Sir Robert P. Collier.) JOY NARAIN Giri v. Grish 
CHUNDER MYTI. (I878j 5 I. A. 228 = 

4 0.434 (437) = 3Sar. 871. 

Notice to that effect served upon co-parceners. 

The intention on the part of one meml>er of the family to 
separate himself and to enjoy his share in severalty is clearly 
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HINDU LAW--(6V/;/tf.) 

Joint Family— Partition -Intention to separate 
Deiinite and unambiguous indication by one 

member of — (Co/i/cZ.) 

✓ 

M \N!KES'r.\TION OK INTIMATION OF INTENTION 

— Modes of— 

int imbued to the co parceners when a notice to that effect is 
served upon them by that membei. That notice effects a 
separation so far as his branch of the family is concerned 
U/3). (.J//-. A/i.) RaMAEIFGA ANNAVI NaKA- 

YANA ANNAVI. (1922) 49 1. A. 168 = 

45 M. 489 (495) = 37 C L. J. 15 - 30 M. L. T, 255- 

1922 M. W. N. 399- 26C. W. N. 929 = 

16 L. W. 633 - 20 A. L. J. 839 - 24 Bom.L. R. 1209 = 
A.I.R. (1922; P.C 201 68 I. C. 451 = 43 M. L. J. 428 

Notice to that itjn i to maiiai^er folloioed by filing of 

partition suit. 

A member of a Mithakshara joint family died pending a 
suit for partition which he had instituted on 2lsi (X'tober, 
1908, On his deatli, his widow applied for substitution as 
the heir and legal representative of her deceased husband. 
It appeared that, prior to suit, that i^, on 1st October, 1908, 
the deceased had served a registere 1 notice on the 1st def- 
endant in the suit, tlie manager of the joint family, and that 
all the deceased’s subsjquent acts, including the filing of the 
suit, evinced a fixjd determination to sever liimself fiann the 
joint family. 

Helds reversing the t'ouit below, that the deceased had 
unequivocally and unmistakably manifested his intention to 
separate himself from the defendants, the other members of 
the family, and to h )ld. possess, and enjoy his unquestioned 
interest separately from them, that that was sufficient, under 
the Hindu law, to constitute a separation and to divide him 
in estate from his co-parceners, and that his widow was 
therefore entitled to continue the suit. {Mr, Ameer All.) 
Girja BAI V. Sadashiv I)h undiraj. 

(1916) 43 I. A. 151 (163)= 43 C. 1031(1051) = 

20 c. W. N. -1085= 14 A. L.J. 822 = 20 M. L. T. 78 = 
(1916) 2 M. W. N. 65= 18 Bom. L R 621 
24 C. L. J. 207 = 4 L W. 114-12N. L. R. 65 = 

37 I. C. 321 31 M. L J. 455. 

Partition suit — Piling ot . 

The plaintiff instituted a suit for partition of family pro- 
perty against his father and three half-brothers. During 
the pendency of the suit, a fourth half brother was born, 
and all these were defendants. 

Quaere, whether, assuming the mode of division was putra- 
bhaga, division by sons, the plaintiff should not have one- 
fifth share, his youngest horn step-brother not being counted 
for a share, as having been born since the unequivocal state- 
ment by the plaintiff of his desire to have partition, {ford 
Pkillimore.) PaLANIAPPA CHETTIAR v, ALAYAN CHE'ITI. 

(1921) 48 I. A. 639 (542-3) = 44 M. 740 ^743) = 
(1921) M. W. N. 687 = 30 M. L. T. 208 = 
26 C. W. N. 417 - 15 L. W. 621 = 

4 V. P. L. R. (P. C.)21 = A. I. R. 1922 P.C. 228 = 

64 I. C. 439. 

The commencement of a suit for partition has been 

held to be sufficient to effect a severance in interest even 
before decree. {Viscount Cave.) SyED KaS.-\M j/. JOKAWAk 
Singh. (1922) 49 I. A. 368 (364) = 50 0- 84 (92 ) = 

27 C. W. N. 179 = 25 Bom. L. R. 1 = 21 A L. J. 57 = 
37 C. L. J. 73 = 31 M. L. T 46 = 16 L.W. 223 = 

A. I. E. 1922 P. 0. 353 = 68 I. 0. 573 = 

43 M. L. J. 676. 

Partition suit — Filing of — Dismissal of suit on 

ground thaty though plaintiff had legal right to partition^ 
he had no proper motive for exercising that right. 

A member of a joint Hindu family instituted a suit for 
partition. The suit was dismissed on the ground that, though 


HINDU IJiNl—ijOontd.) 

Joint Family — Partition — Intention to separate — 
Definite and unambiguous indication by one 
member Ql—{Contd.) 

iVlANfl-ESTATlON OK INTIMATION OF INTENTION 
—modes OY—{Contd.) 

he had a legal right to partition, he had no proper motive 
for exercising that right. Thereafter, he mortgaged his 
share. In a suit brought by the mortgagor, held, that the 
institution of the suit for partition amounted to an inti- 
mation by the member to his co-sharers of his unequivocal 
desire for separation from the joint family, that he became 
divided as from the date of that suit and that the mortgage 
by him was valid. {Viscount Haldane.) KawAL NAiN 
r. Prabhu Lal. (1917) 44 1. A. 169 = 39 A. 496 = 

(1917) M. W. N. 514 = 19 Bom. L. R. 642 = 

2 Pat. L. W. 57 = 15 A. L. J. 581 = 21 C. W. N. 986= 
26 C.L.J. 101 = 6 L.W. 330 = 40 LC. 286 = 33M.L.J. 42. 

Partition suit — Filing of — Suit proceeding to a 

decree — Date of severance incase of. 

The fact that any member of a joint Hindu family has 
separated himself from his co-parceners may be proved by 
his suing for a partition of the joint family property, and 
if the suit is decreed, the date of his severance from the 
joint family will, if nothing else is proved, be treated as the 
date when the suit was instituted (86-7). {Sir John Edge.) 
Paeam AMMAE V. MUTHUVENKATACHALA Moniagar. 
(1924)52 I. A. 83 = 48 M. 254 = 6 Pat. L. T. 133= 

21 L. W. 439 = (1925) M. W. N. 330 = 
27 Bom. L. E. 736 = 3 Pat. L. R. 126= 
23 A. L. J. 746 = 29 C. W. N. 846 = 6 L. E. P. C. 143 = 
A. I. R. 1925 P. C. 49 = 87 I. C. 333 = 48 M. L, J. 83. 
Partition suit — Filing of-^Withdrcnual of suit sub- 
sequently — Elffect of. 

Where a member of a joint Hindu family files a plaint 
claiming a partition but afterwards withdraws it, no se- 
verance of the joint status results. But such a plaint, even 
if withdrawn, would, unless explained, afford evidence that 
an intention to separate had been entertained (87). (,y/> 
John Edge.) PaLANI AMMAL v, MUTHUVENKATACHALA 

Moniagar. (1924) 52 1, a. 83 = 48 M. 264 = 

6P. L- T. 133-21 L. W. 439-(1926) M. W. N. 330 = 

27 Bom. L. R. 735 = 3 P. L R. 126 = 

23 A. L. J. 746-29 C. W. N. 846 6 L. E. P. C. 143 = 

87 1.0.333 = A I. R. (1925) P C 49 = 48 M. L. J. 83. 

ONUS OF Proof of iutkntion. 

-The onus is on the party alleging the intention to 

separate to affirmatively establish it. {Mr. Ameer AH.) GlK- 

DHAR D.\s Sri Krishna Durr Dube. 

(1919) 22 Bom. L. R. 1348-12 L.W. 769 = 

56 I. C. 293= 29 M. L. T. 71 - 39 M. L. J. 18 (24). 

QUESTIONING 01 PROPRIETY OF, BY CO-SHARERS OR 

Court. 

Perm i ssi bi I it y. 

Once the decision (the desire on the part of any one 
member to sever himself from the joint family and to enjoy 
his hitherto undefined or unspecified share separately from 
the others) has l:)een unequivocally expressed and clearly in- 
timated to his co-snarers, his right to obtain and possess the 
share to which he admittedly has a title is unimpeachable ; 
neither the co-sharers can question it, nor can the Court exa- 
mine his cons:ience to find out whether his reasons for sepa- 
ration were well-founded or sufficient ; the Court has simply 
to give effe:t to his right to have his share allotted separate- 
ly from the others (160-1). {Afr. Ameer AH.) GiRjA BAI 

V. Sadashiv Dhundiraj. (1916) 43 1. A. 161 = 

43 C. 1031 (1047 8) = 37 I. C 321 = 20 0. W. N. 1085 = 
14A.L.J. 822 = 20 M L. T. 78 (1916) 2 M.W.N. 66= 

18 Bom. L. R. 621 = 24 C. L. J. 207= 4 L W. 114= 

12 N. L. E. 66=31 M. L. J. 466. 
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Joint Family— Partition— Intention to separate— 
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member oi -~{ Cont ( i .) 

RULE AS TO — Impartible estate— Applicability to. 
Sec Hindu Law— Impariibi k estate— Joint 

FAMILY PROPERTY— Estate kormino— Skpakai ion 

AS regards. 

Joint family— Partition— Joint family property 
—Absence total of— Partition in case of. 

Mode of effecting . 

Nilakantha, the author of the V'yavahara Mayukha, ex- 
pressly lays down that “ even when there is a total absence 
of common properly a partition is effected by the mere 
declaration * I am separate from thee,’ for partition is a 
particular condition of the mind, and the declaration is 
indicative of the same” flbO). (.1/r. .‘Imecr .1//'.) (JlRJA 
Bai V. Sadashiv DHUNUIR.AJ. (1916) 43 I. A. 151 = 
43 C. 1031 (1046) = 37 I. C. 321=20C.W. N. 1085 = 

14A. L. J 822=20 M. L. T 78 = 
(1916) 2 M. W. N. 65 = 18 Bom. L. R. 621 ~ 
24 C. L. J. 207 = 4 L.W. 114=12 N. L. R. 65 = 

31 M- L. J. 455, 

Joint family— Partition — Manager. 

Partition by. See 1. \\V— Joint l AMlLY — 

Manager — PAR mioN by. 

Joint family— Partition— Marriage expenses of 

CO parceners— Provision for. 

Ri^ht to — Division in status hetxoccn th -ir branch 

and the other branches — Marria'^c after 

In a suit brought by the 1st respondent and his two 
minor sons for partition of the property of a joint Mitha- 
kshara family consj'.ting of themselves and of the appel- 
lants, the question was whether the marriage expenses of 
the 1st re.sixmdenl’s sons should be provided for. .\t the 
date of the suit neither ol the sons was married, but 
the elder (Plaintiff 2) married Irefore tlur decree was 
made. The High C'ourt held that the marriage expcn.ses 
of plaintiff No. 2 should be provided for. as in their view 
the severance of the joint status took place only when the 
decree was made. They rejected the claim of plaintiff 
No. 3 (the younger son) who was unmarried at the date of 
the decree. The suit was instituted in January ^910 but it 
appeared that, as early as July, 30. PW, ihe 1st responrlent 
had served a notice upon his co parceners unaniLigiiously 
and definitely intimating his intention to separate f)imsclf 
and to enjoy his share in severalty. 

fields that that notice effected a separation so far as 1st 
respondent’s branch of the family was ctmeerned, and that 
no obligation rested on the joint family in respect of either 
of his son’s marriages (I73 4). (J//-. Ameer Alif) Kama- 
linga Annavi V. Narayana Annavi. 

(1922) 49 I. A. 168 = 45 M. 489 (495) = 
37 C. L. J. 16 = 30 M.L.T. 256 - a922) M. W N. 399 = 
26 C. W. N. 929 = 16 L. W. 639 = 20 A. L. J. 839 
24 Bom. L.R. 1209 = A. I B. 1922 P. C. 201 = 

68 I. C. 451 = 43 M. L. J. 428. 

Joint family— Partition -Meaning twofold of 

■word. 

The word “division” has a twofold application. 
There may be a division of riglit, and there may be a 
division of property (91). {Lord IVestbnry.) APPOVIER 

Z'. Rama Subba Aiyan. (1866) 11 M. I. A. 76 = 

8W.R (P. C.) l = lSuth. 667 = 2 Sar. 218. 

Hindu law, “partition" does not mean simply 
division of property into specific shares ; it covers both 
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Joint Family— Partition— Meaning twofold of 
word— ) 

“division of title and division of property.” In the Mithak- 
shara, Vijnaneswara defines the word “ Vibhaga," which 
is usually rendered into English by the word “ partitir)n,” 
as the “ adjustment of divers rights regarding the W’hole by 
distributing them in particular portions of the aggregate.” 
Milra Misra explains in the Viramitrodaya the meaning of 
this passage: he shows that the definition of Vijnaneswara 
does not mean exclusively the division of property into 
specific shares a.s alone giving right to property, l)ul includes 
the ascertainment of the respe .Tive rights of the individuals, 
who claim the heritage jointly. He says: “For partition is 
made of that in which proprietary right has already arisen, 
consequently partition cannot proj^erly be set forth as a 
means of proprietary right. Indeed, what i.s effected by 
partition is only the adjustment of the proprietary right 
into specific shares.” Nowhere in the Miihakshara is it 
stated that agreement between ail the c<>- parceners is essen- 
tial to the disruption of the joint status or that the seve- 
rance of rights can only be hrouglu about by the actual 
division and distribution of the property held jointly. If 
this were so and there were minors in a joint undivided 
family, partition would be impossible until they had all 
attained majority, a position which is expressly combated 
and negatived in the Viramitrodaya. In fact later writers 
leave no roo!n for doubt that “ separation,” which means 
the severance of the status of jointne.ss, is a matter of in- 
dividual volition. For example, Nilakantha, the author of 
the Vyavahara Mayukha e.xpressi) lays down that “ even 
when there is a total abj^ence of common property a parti- 
tion is effected by the mere declaration ‘ I am separate 
troni thee,’ for partition is a particular condition of the 
mind, and ih.e tlechiration is indicative of the same.” The 
Saraswati- Vilasa gives exi)ression to the same view. It 
says: ** from tliis it is ktiowr. that witliout any Lamality 
partition can be effected by mere intt-nlion.” The follow- 
ing gloss in the Viramitrodaya appears to l)e conclusive on 
the rule of law under the Mithakshara “ Here again,” it 
says, “ partition at the desire of the sons,” which expression 
includes grandsons and great-grandsons. “ whether in the 
lifetime of the father or after ids demise, may take place 
by the choice of a single co parcener, since there is no 
distinction” (159-60). {A/r. Ameer Abi.) GiRJA Bai 

Sadashiv dhundir-aj. (1916) 43 I. A. 151 = 

43 C. 1031 (1045-7) 20 C. W. N. 1085 = 
14 A.L. J. 822- 20 M.L.T. 78 = (1916) 2 M.W.N. 65 = 
18 Bom. L. R. 621 = 24 C. L. J. 207 - 4 L. W. 114 -- 
12 N. L. R. 65- 37 I. C. 321 31 M. L. J. 455. 

There is a twofold application of the word “divi- 
sion” in connection with a partition. In the first place, 
there is separation, which means the severance of the 
status of jointness. That is a matter of individual volition ; 
and it must be shown that an intention to become divided 
has been clearly and unequivocally expressed, it may be by 
explicit declaration or by conduct. Secondly, there is the 
partition or division of the joint estate, comprising the 
allotment of shares which may l>e effected by different 
methods (419-20). {Sir Lancelot Sandersonf) MUKUND 
DHARMAN BHOIR V. Balkrishna Padmanji. 

(1927)541. A. 413 = 29 Bom. L. R. 1496 = 
46 C. L. J. 413=39 M. L. T. 521 = 105 I. C. 703 = 

4 O. W. N. 846 = A. 1. R. (1927) P. C .224 = 

53 M. L. J. 463. 

f 

Joint family— Partition — Minor members. 

Existence of some — A^o bar to partition. 

A valid agreement for partition may be made during the 
minority of one or more of the co-parceners. That seems 
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Joint Family— Partition— Minor members— 

to follow from the admitted right of a co*parcener to claim 
a partition, and (as has been said) if an agreement for 
partition could not be made binding on minors a partition 
could hardly ever take place (l50). {Lord Da7'ey.) 
IkVLKISHEN Das r. K AM N ARAIN SAHU. 

(1903)30 1. A. 139 30 C. 738 (752)“ 7 C W.N. 578- 

5 Bom. L. R. 461 - 8 Sar. 489. 


— A valid agreement for partition can be made during 
the minority of one or more of the co-parceners (/8). {Lord 
Atkinson.) PARBATI v . NAUNIHAL SINGH. 

(1909) 361. A. 71 = 31 A. 412(422)- 5 M. L. T. 427 = 
10 C. L. J. 121 - 13 C.W.N. 983 = 11 Bom. L. E. 878 = 

6 A. L. J. 597 = 3 I C. 195=19 M. L. J. 517. 
5^.’ also (1916) 43 I. A. 151 43 C. 1031 in Col. 1814. 

Partition hetweoi — Decree for — Discretion of court. 

Held That the courts in India were right in refusing 
to order a partition in a suit by a minor, the principal 
defendant al.<o being a minor, on the ground that it would 
not be beneficial to the parties concerned or to either of 
them. {Sir Arthur Wilson.') lUCHOO HURKISONOAS 

17. MaNKOSE B \l. (1907) 341. A. 107(113) = 

31 B. 373(379)= 2 M. L. T. 295- 6 C. L. J. 1 = 
11 C. W. N. 769 9 Bom. L. R. 646 = 17 M. L. J. 343. 

Partition prejudicial to — Their rights in case of. 

No doubt, if a partition effected during the minority of a 
co parcener were unfair or prejudicial to the minor’s inter- 
ests, he might, on attaining his majority, by proper proceed- 
ings set it aside so far as regards himself (l50). {I^ord 
Davey.) BaLKISHEN D.AS r. RAM NaRAIN SahU. 

(1903) 30 I. A. 139-30 C. 738 (752) = 7 C. W. N. 578 = 

5 Bom. L. R. 461 - 8 Sar. 489. 

Joint family — Partition — Mother. 


Partition behoeen sons^ Share taken by mother at’— 

Share in lieu of maintenance. 

On the death of a Hindu his heirs take the whole estate, 
and if a mother on a partition among her sons takes a share, 
it is taken in lieu of maintenance (134). {Sir Richard \ 
Couch.) SRIMATI HEMANGINI DaSI r'. KeDAR NA'IH 

Kudu Chowdhrv. (1889) 16 I. A. 115= ' 

16 C. 758 (766) = 5 Sar. 374. , 

Partition betioecn sons and step-sons — Her riirht to 


share from her envn sons only or from step-sons also. 

According to jimutavahana it is a settled rule that a 
widow shall receive from sons who were born of her an 
equal share with them, and she cannot receive a share from 
the children of another wife ; therefore she can only receive 
her share from her own sons ( 123). {Sir Richard Conch). 
SRIMATI HEMANGINI D.ASI KEDAR N.ATH KUDU 

ChOWDHRY. (1889) 16 I. A. 115 = 16 C. 758 (765) = 

5 Sar. 374. 


1 

I 

1 

I 
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■ Rights of — Partition ignoring — V alidity— Bengal 

Mithakshara. 

The mother, who is, under the Bengal Mithakshara law, 
entitled in certain cases to a share at a partition between 
her sons, is not bound by a partition made without re.serv- 
ing a share for her, unless it is shown that she assented to 
the same {Sir Andrew Scoble.) CHOWDHRY GanESH 
DUTT THAKOORAIN v. MUSSMT. JEWACH THAKOO- 

rmn (1903) 31 1.A. 10 (16 6)=31 C. 262 (271 2) = 
6 Bom L. E. 1 = 8 C. W. N. 146 = 8 Sar. 575 = 

1 d. Tvr Tf . J . 8. 


Pighi of, under Bengal Mithakshara. 

According to the Mithakshara law in force in Bengal, a 
mother, though not entitled to require a partition so long as 
her sons remain united, is entitled, if a partition takes olace 
between her sons, to receive the share of a son m properly 
which is ancestral, or acquired by the employment of ances- 
tral wealth. She may. of course, acquiesce in the division 
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of the property between her sons without claiming any 
share for herself. {Sir Andrew Scoble.) CHOWDHRY 
GaNESH DUTT THAKOORAIN Mussummat Jewach 
THakoorain. (1903) 31 1. A. 10 (16-6) = 

31 C. 262 (271) =6 Bom. L. R. 1 = 8 C. W. N. 146= 

8 Sar. 676=14 M. L. J. 8. 
Joint family— Partition— Nattukottai Chettie& 

Patnihhaga division— Vioo'pxs. —Custom of— Proof 

I of — Quantum. 

\ The parties to the suit were Nattukottai Chetties. The 
I plaintiff was the son by the first wife. The defendants were 
I the father and his sons by his second wife. The suit was 
for partition. The plaintiff alleged a custom of division by 
the patnibhaga mode. He also claimed that, before the 
property was divided, he was entitled to a sum of Rs. 600 
i as a first charge in his favour on the whole property as re* 

I presenting the moopu provided according to the caste 
custom for a first wife when her husband married a second 
time, and descending from her to son or sons, 
j Held., reversing the High Court and restoring the trial 
' Judge, that the plaintiff had proved the custom of patni- 
^ bhaga, and that he was entitled first to the moopu, and to 
' his share of the residue. {I^>rd Phillimore.) PaLANIAPPA 
(’HElTi AK r-. ALAYAN CHE'ITI. (1921) 48 I. A. 639 = 
44 M. 740 (1921) M. W.N. 687-30 M. L. T. 208 = 
26 C. W. N 417=15 L.W. 521 = 4 U.P.L.R. (P.C.) 21 = 

64 I. C. 439 = A I. R. (1922) P. C. 228. 

Joint family— Partition— Oudh estate. 

I 

' Joint family estate— Partition of — Suit for — Decree 

1 in, making junior member sub-proprietor of talukdar in 
: respect of his share — Validity. See OUDH ESTATE — JOINT 
' FAMILY ESTATE— Partition of. 

(1887) 14 I. A. 37 (61) = 14 C. 493 (611). 

Joint family — Partition — Partial partition. 

Aboard effecting — Validity — Agreement to refer 

agreeing to division by steps and to accept each division as 
final — Effect. 

By an agreement, two brothers agreed to refer the parti- 
tion of all their ancestral and other properties to arbitrators. 
The award, however, divided only parts of the property re- 
ferred for division, the division of the remainder being 
rendered impossible by reason ofthe persistent oljstructiveness 
of plaintiff, one of the brothers. In a suit for partition 
brought by him in respect of all the properties of the family, 
as well those which had been divided by the award as those 
not so divided by it, held that the award so far as it made a 
division of the property was valid and binding on the 
parties (54). 

If the arbitrators had effected a division of parts of the 
property only by their own authority only, the award might 
have been bad as being uncertain in its terms and incom- 
plete, but it was competent to the parties to agree to the 
division being made by the arbitrators by steps and that 
each should l)e final. They might waive the condition 
that a complete partition must be made of the whole of the 
property. The ground upon which an award which does 
not dispose of all the matters referred has been held to be 
invalid appears to be that there is an implied condition that 
it shall do so (54) {Sir Richard Couch!) MakunD RaM 
SUKAL V. Salig Ram SUKAL. (1894) 21 1. A. 47= 

21 C. 590 (699 600)= 6 Sar. 423. 

Meml>er£ — Separation of one of — Effect of. See 

Hindu Law— joint family— Partition— Separa- 
tion OF ONE member. 

Obiection to suit on ground of — Maintainability — 

Plaint admitting certain properties to be partible and 
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HINDU liA'fl—(.Co>il(i.) 

Joint Family —Partition -Partial Partition— 

(Conid.) 

claiming certain other properties to be impay title and seek- 
ing complete partition of formerSubsequent throwing of 

latter by plaintiff into hotchpot. 

In a suit for partition, the plaintiff sought a complete 

partition of the whole of the family property. 

In his plaint, the plaintiff enumerated certain jewels in 
its schedules and admitted that they were in his possession; 
but, for some inadequate reason, he at first appeared to have 
considered them not liable to partition. At an early stage 
of the case, however, he expressed his willingness to l^ing 
those jewels into hotchpot. The decree of the District Court 
accordingly directed a valuation and a scheme of division 
into two equal shares of those jewels as well as of the rest 

of the family property. „ . -i 

On objection raised in the appeal to the Privy Council 

that the plaintiff’s failure to disclose at the outset his 
possession of the jewels converted the suit into one for 
partial partition only, and that the suit ought therefore to 
have been dismissed, heU that there was no question of 
partial partition (81). (5;> Andrno ScohU.) KaJA BO.M- 

MADEVARA VENKATA NaRASIMHA N.\IL)U 7'. KAJA 
BOMMAUEVEVkA BHASHYAKaRLU NAIDU. 

(1902) 29 I. A. 76 = 25 M. 367 (379>-6 C. W. N. 641 = 
^ ^ 4 Bom. L E. 543 = 8 Sar. 258. 

Permissibility. 

According to the Hindu Law, a division may be either 
total or partial (168). {Dr . /Mshington.) I'EK^U 

V. MUSSUM.AT KAUHA llELBY. (1847) 4 M. I. A. 137- 

7 W. E. 35 P. C. = l Suth. 172-1 Sar. 327. 


HINDU UON -{Contd.) 

Joint Family — Partition — Partible property — 

{Contdf) 

Clothes of party incapacitated from procreating 

children. 

The clothes of a party incapacitated by nature or by 
accident from procreating children appear by the Hindu 
law to be excepted from the general rule of partition. {The 
Lord Chancellor:) LUXIMON ROW SaDASEW v. MULLOR 

ROW lUJEE. (1831) 5 W. R. 67 = 1 Suth. 1 = 

2 Knapp 60= 1 Norton’s L. C. 169 = 1 Sar. 19. 

Mutt — Headship of. 

The headship of a mutt is not a matter of partition (9) 
{Sir Robert Phillimore.) SetHU RAM ASWAMIAR v.. 
Meruswamiar. (1917) 45 I. A. 1 = 41 M. 296 (305) = 
20 Bom. L. E. 414 = 7 L. W. 22 = 23 M. L- T. 94 = 
4 Pat. L. W. 91 = 16 A. L. J. 113-27 C. L. J. 231 = 
22 C. W. N. 457 = 43 I. C. 806 = 34 M. L. J. 130. 

Religious Kndowment — Debutter property. See 

Hindu Law- Kei.igious Rndowmen t ~ Dehu iter 
pROPERTv— P artition of. 

U875) 3 Suth. 127 (132) = 23 W. R. 369. 

Spiritual preceptor — Non-religious lands granted by 

native ruler to — Partibilily of, amongst his heirs. See 
Grant— Native ruler— Spiritual preceptor. 

(1917) 45 I. A. 1 (6) =41 M. 296 (302-3). 

Joint family— Partition — Partnership with 

Stranger. 

• Effect on. 


S 
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PVRTNERSHIP— DISSOLUTION — HINDU LAW. 


The ordinary rule undoubtedly is that mere cannot 

be a partial partition. , i . i 

Quaere whether this rule is elas^c, and can be departed 

from, if there is no inconvenience in a partial partition. 

apart from a final partition of the \\ hole of the joint propei- 

ties. {Iwrd Parmoor.) (JURAN DITTA 7'. RAM Di 1 I .A. 

(1928)55 I. A. 235 = 55 C. 944 32 C. W. N. 817 -- 
29 Punj. L. R. 429 = 28 L. W. 66= 109 I. C. 723 (2) = 
48 0. L. J. 119 = 6 O. W. N. 668 = 1 L.T. 40 Lah. 144- 

30 Bom. L. R. 1384 = 26 A. L J- 1216 = 

(1928) M. W. N. 917= A. I. R. 1928 P. C. 172 = 
^ ^ 55M. L. J. 651. 

— Property — Partition of portion of Effect of. 

An attempt was m ade to show that the joint property 
was divided long ago. and that K was not acting as manager 
of family property in which the defendant had an interest. 
But this attempt failed, for although .some money was 
divided, the rest of the joint property was not decreed to be 
partitioned until long after (228-9.) {Iwrd Ltndley.) 
Annamalai CHKrrvv. Mukugesa Cheity. 

(1903) 30 I. A. 220 = 26 M. 544 (653) = 7 C.W. N. 754- 
4 Bom. Ij. R. 494 = 8 Sar. 523 = 13 M. L. J. 287 . 

Joint family— Partition— Partible property. 

• [See also HINDU LAW— IMPARTIBLE ESTATE. (1) 

Partible or, (2) impartibility of estate and 
Hindu Law— Inheritance — Primogeniture] 


Babuatui and sohag grants in Darbhanga Rat Pro- 
perty subject of, 

Babuana and sohag lands descend in the family of Dar- 
bhanga, not to one male heir only, but to all the existing 
male heirs in the male line of the grantee as co parceners. 
Babuana and sohag property are, like other ancestral joint 
family property, subjects to l>e partitioned (286-7). {Sir 
John Edge.) EKRadeSHWAR SlNGH JANESHWARI 
BahuaSIN. (1W4) 41 1. A. 275^420. 582(603 4) = 
(1914) M. W, N. 807 = 16 M. L. T. 382= 1 L. W. 863 = 
18 C.' W, N. 1249 = 12 A.L.J. 1217 = 17 Bom. L E. 18 = 

21 0. L. J. 9 « 26 1. C. 417 = 27 M. L. J. 373. 



JOINT FAMILY— PARTITION— Party to— Rights 
UNDER PARTITION OF— SUIT FOR l)ECLAK.-\TION OF. 

Person not party to partition — Declaration of rights 

of in such suit. 

The re.spondent, the widcjw of (Uit* 4 broiheis gover- 
ned by the Bengal Mithakshara law, brought a suit against. 
inter alia, the three surviving brothers of her husband, and 
their mother, to determine the plaintiffs rights under a 
partition of family property which she alleged had taken 
place in her husband’s lifetime, and for consequential reliefs. 
It appeared that at the alleged partition no share was reser- 
ved for the mother and that she did not acquiesce in the 
partition so made. On the strength of this circumstance 
the partition was urged to be invalid and the plaintiff’s suit 
as framed to he unsustainable. 

//eld, that the suit being one for a declaration of rights 
under the partition, in which all the parties interested 
were represenied, and in which the mother claimed 
her share, there was no difficulty In giving effect to her 
claim. Their Lordships made a declaration of her right 
to her share. {Sir Andrztv Scoble.) CHOWDHRY GaNESH 

Du'iT Thakoor p. Jewach Thakoorain. 

(1903)31 I.A. 10 (15-6)=31C. 262(271-2) = 
6 Bom. L E. 1 = 8 C.W.N. 146 = 8 Sar. 676 = 

.14 M. L. J. 8. 

Joint family— Partition -Patnibbaga mode of. 

Custom of — Origin of. 

It is possible that the matriarchal theories of the earlier 
inhabitants of Southern India may have led to the pieva- 
lence of the custom of patnibhaga. If this theory were 
sound it would naturally lead us to expect the prevalence of 
the custom in the lower castes. {Lord Phillimore). Pala- 
NUPPA CHETTIAR V. ALAYAN CHETI'L 

(1921)48I.A- 539(648) = 44M. 740 (748) = 
(1921) M.W.N. 687 = 30 M.L.T. 208 = 
26 C.W. N. 417 = 15 Ii.W. 521 = 64 1.C. 439 = 

4 U.P.L.R. (P.C.) 21= A, I. E. (1922) P. C. 228. 
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HINDU l.AW~{Co>tid.) 

Joint Family— Partition- -I atnibhaga mode of 

— (Co/itd.) 

-Naltiikottai Chetties — Custom among — Proof of. 

So: Hindu Paw— Joint family — Partition — Naitu- 
KO'nwi Che'ities. 

-Putrabhaga — Modes of — Rule — Exception. See 

Hindu Paw — Joint family — Partition — Son 

Moi heks diffp:kknt. 

( 1921) 48 I. A. 539 (545-6, 547 8) =44 M. 740 (746-7). 

Joint family— Partition — Presumption 

—Onus of proof. 

; It may be admitted that the prhna /'tzc/V presump- 

tion, where there are no circumstances to affect it, is that 
every Hindu family of this class was an undivided ’ family, 
and, consequently, this presumption must prevail, unless the 
circumstances A this case lead us to a contrary conclusion 
(168). (/>. Lnshingto)!). KewUN PERSHAD v. MUS- 

SUMUT Radha Heeby. (1847) 4M.LA. 137 = 

7 W.R. 35 P.C. 1 Suth. 172 1 Sar. 327. 

The presumption is that a Hindu family remains un- 
divided: the onus is upon a party, claiming as upon a parti- 
tion, to prove division of the joint estate (92). {Lord 
Kingsd(mn\ NAR.AGUNTY PUTCHMEEDAVAMAH v 
VeNGAMA NaIDOO. (1861)9 M.I.A. 66 = 

1 W.E. 30 P.C. = 1 Suth. 460 = 1 Sar. 826. 

The normal state of every Hindu family is joint. 

Presumably every such family is joint in food, worship, and 
estate. In the absence of proof of division, such is the 
legal presumption; but the members of the family may sever 
in all or any of these three things (540). {Lord Chelms- 
ford), Neelkisto Deb burmono r*. Beerchunder 
ThakOOR. (1869) 12M.I.A. 623 = 

12 W.E. P C. 21 = 2 B.L E. P.C. 13 = 

2 Suth. 243 = 2 Sar. 623. 

The ordinary presumption in Hindu law is that 

family property is joint (5l4). {Lord Cairtis) Sri GaJA- 
PATHl RADHIKA PAITA MaHA DEVI GaRU v. SRI 

Gajapathi Nilamani Paita Maha Devi Garu 

(1870) 13M.I.A. 497 = 14 W.E- P.C. 33 = 
6B L.R. 202 = 2 Suth. 365 =2 Sar. 601. 

• The property is admitted to l)e ancestral ; and the 

family, if not admitted, must be presumed to be joint. 
MUSST. ShEO SOONDOOREE V, PIRTHEE SiNGH. 

(1873) 2 Suth. 922 (923) = 21 W.E. 89. 

Where in a suit by the widow of one of two brothers 

against the widow of the other brother who had survived 
plaintiff’s husband, for the recovery of a moiety of the pro- 
perties in the possession of the defendant on the ground 
that there had been a separation between the brothers, held 
that the onus of proving the separation lay on the plaintiff. 
{Sir Richard Couch). MUSSaMAT SOORUJMUKHI 

KONWAR V. Mussamat Bhugwati Konwak. 

(1880) Bald. 393(394). 

A Mithakshara family is presumed in law to be a 

joint family until it is proved that the members have sepa- 
rated (86). {Sir John Edge). PaLANI AMMAL v. MUTHU- 
VENKATACHALA Moniagar. (1924; 52I.A, 83 = 

48 M. 264 = 6 P.L T. 133=21 L.W. 439 = 
(1926) M.W.N. 330 = 27 Bom. L.E. 736 = 

3 P.L.E. 126 = 23 A.L.J. 746 = 29 CWN. 846 = 

87 I.C. 333 = 6 L.E. P.C. 143=A.I.E. (1926) P.C. 49 = 

48 M. L. J. 83. 

It is not proved that B and his sons had ever sepa- 
rated, and as such a separation has not been proved the I 
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HINDULAW-^(c:^;/^.J 

Joint Family— Partition— Presumption— Onus of 

P r 0 0 f — ( Contd , ) 

presumption in law is that they continued joint. {Sir John 
t-dge). LaLA JaI NaRAIN v. LALA UJAGAR LAL. 

(1924) 21 L.W. 162 = 29 C.W.N. 776 = 
^ (1925)P.C. ll=27Bom. L.E. 713 = 

(1926) M.W.N. 13 = 86 I.C. 2=48 M.L.J. 236(239). 

- —Those who allege that the members of a joint Hindu 
tamily had separated must prove, unless it is admitted, that 
there was a separation at some material time. {Sir 
John Edge). MUSAMM.'tT BHAGWANI KUNMAR v 

Mohan Singh. (1925) 22 L.W. 211 = 29 C.W.N. 1037 = 
23A.L J. 589 = 41 C.L.J. 591 = (1925) M.W.N. 421 = 

88 I.C. 385 = A.I.B. ('1926) P.C. 132= 

49 M.L.J. 66 (67). 

Jointness AT ONE Tii\tE ADM n'l'ED or proved. 

A person, admitting that brothers had been joint in 

estate at one time, and alleging partition between them at a 
particular time and place, must take upon himself the 
iKirden of proving tliat partition (605-6). {Lord Justice 
r urner). KaTAMA NATCHIAR v. THE RaJAH OF SHIVA- 

GUNGA. (1863) 9 M.I.A. 539 = 2 W.E. C.E. P.C. 31 = 

1 Suth. 520 = 2 Sar. 26. 

The well-established presumption of the Hindu law 

IS, that a family once joint retains that status, unless it is 
shown to have become divided; and that the ancestral pro- 
perty of such a family remains joint, unless it is shown, by 
partition or otherwise, to have become separate (380). b/> 
James tV. Colvile). MUSSUMAT CHEETHA v. BaBOO 
Miheen Ball. ( 1867) 11 M. I. A. 369 = 2 Sar. 303. 

Widow of predeceased brother— Suit by, against 

widow of surviving brother, to recover lier (plaintiff’s) 
share in property which^had devolved on the brothers from 
their father— Onus on plaintiff in. See HINDU I,AW— 

Joint family — PA urniON — Evidence of— Mova- 

BLF-S AND IMMOVABLES. (1881) 10 C.L.E. 377. 

In a suit by the daughter of a decea.sed Hindu to 
recover from his nephews property alleged by her to be the 
separate property of the decea.sed, it appeared that the de- 
ceased and his brother, the father of the defendants, were 

at one time joint, and that the family was governed by the 
Mithakshara law. ^ 

Held that the onus was on the plaintiff to prove that 
there had been a separation (135). 

The deceased and his brother having been admittedly 
joint, the presumption is that on the death of the latter, the 
defendants, his sons, became and continued joint in estate 
with the deceased. It lay on the plaintiff to rebut that 
presumption, and to prove a separation (138) {Sir 
Richard Couch). PRir KOER v. MaHADEO PershaD 

Singh. (1894)21 1. a. 134 = 

22 C. 86 (89, 92)= 6 Sar. 486 

—Given a joint Hindu family— the presumption is, 
until the contrary is proved, that the family continues joint. 

That presumption is peculiarly strong in the case of the sons, 
of one father (70). {Lord Shaw). NagESHAR BakhSH 
Singh v. Ganesha. (1919) 47 1.A. 67= 

42 A. 368 (381) = 18 A.L J. 532= 23 O.C. 1 = 

22 Bom. L.E. 696 = 28 M.L.T. 5 = 66 I.C. 306 = 

38M.L.J.621. 

Where It IS admitted or proved lhat members of a 

Hindu family were joint up to a particular date, the onus of 
proving a separation between them suKsequent to that dale 
is on the party alleging such ssparation. {/jord SinhaJ 

Deo Narain Pande v. AGyan Ram Pande. 

(1926) 31 C.W N. 633 = 101 I.C. 249 = 
(1927) M.W.N. 96=A.I.E.(1927) P.C. 62= 

63 M.L. J. 668, 
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HINDU LAW— (Cw/Za'.) 

Joint Family — Partition— Presumption— Onns of 

proof — {Cofttd.) 

JOINTNESS AT ONE TIME ADMITTED OR PROVED 

{Contd.) 

Impartible estate once shown to be joint. 

It being established that the suit impartible estate was at 
one time the joint property of a family consisting of the 
descendants of the common ancestor of the defendant and 
the last holder, it is incumbent on the plaintiff to adduce 
satisfactory grounds for holding that the joint ownership of 
the defendant’s branch in the estate was determined so 
that it became the separate property of the last-holder's 
branch. {Sir John Wallis?) KONNAMMAL ANNADANA 
JADAYA GOUNDAR. (1927) 551. A. 114 = 

51 M. 189 = 27 L.W. 497 = 5 O.W.N. 411 = 
108 1.C. 354 = 30 Bom. L.R. 802 = 47 C.L.J. 488 = 
9 Pat. L. T. 347- 26 A.L.J. 642 32 C.W.N, 983- 

A.I.R. 1928 P.O. 68—54 M.L.J. 504. 

Stroigth of presumption in case of — Ciri umstances 

counteracting — Families remaved by sei'era! generations 
from each other — Applicability of p'-esumption to case •!'. 

There is no d mbt a presumption that a Hindu family 
continues joint ; but the strength of the pre.sumption neces- 
sarily varies in every case. The presumption of union is 
stronger in the case of brothers than in the case of cousins, 
and the further you go from the founder of the family the 
presumption becomes weaker and weaker. 

Where it appears from facts that through generations a 
property has been possc.^sed in a certain single line, it can 
never li; said that it lies upon that line to establish that ii 
was dissociated generations ago from another line which 
appears on the scene as a claimant and proposes no facts of 
jointness, such as living in the same home, sharing in food 
or worship, or quoad estate participating in the enjoyment 
or fruits thereof. To put, in consequence of a slretcli of the 
doctrine of onus, an unnatural and forced construction upon 
the actual facts of family life and developmeiit is not 
warranted either by the reason of the ca.se 01 the law of 
India. {Lord Shaw.) VeI.I.APPA KaMAPPA NaiK 

Tippanna. ( 1928) 56 I. A. 13 = 63 B. 213 = 

29 L. W. 231-49 C. L. J. 104-1. D. 1929 P. C. 53 = 
31 Bom. Ii. R. 249-114 I C. 13 = 27 A. L. J. 4 = 
33 C. W.N. 238 = A. I. R. 1929 P. C. 8 = 

56 M. L. J. 287. 

Joint family — Partition— Proof of. 

— Heldy on the evidence in the case, that a complete 

division and separation had taken place between two brothers 
K and J/(172). {Dr. Lushington.) Rf.WAN PkrSaD v. 
MUSSUMAT RaDHA BEEBY. (1847) 4 M. I. A. 137 = 

7 W, R. 35 P. C. = 1 Suth. 172 ' 1 Sar. 327. 

In a suit by the son of one of the sons of C for the re- 
covery of one-fifth of the whole property in suit by excluding 
altogether the sole descendant of G. C's brother, it was 
contended that A’ had separated before the commencement 
of the suit, and had received 27 villages and other property 
as his share. It was, however, considered by the lower 
Courts that that fact had not been proved. 

Held that there was no sufficient evidence of the fact, and 
that the decision was correct (267). {Sir Barnes Peacock ) 
Hurpurshad 7^ Sheo Dyal. (1876) 3 I. A. 269 = 

26 W. R. P. C. 65= 3 Sar. 611 = 3 Suth. 304 = 

Bald. 25 = R & J.’s No. 41 (Oudh). 

Held., on the evidence, that defendant’s husband died 
separated from, and was not joint with, plaintiff (46). {Sir 
Pobert Collier?) Run Bahadur SlNGH v. LaCHOO Koek. 
('1884) 12 I. A. 23 = 11 C. 301 (317-8) = 4 Sar 602. 

Heldy on the evidence, that the deceased, the succes- 
sion to whose property was in question, was separate in 


HINDU 'LkJH-{Contd?) 

Joint Family— Partition— Proof of—(Conld.) 

estate at the time of his death from the other branch of the 
family to which the appellant belonged (150-1). {Sir 
Richard Couch?) BejaI BaHADUK SinGH v. BhUPHIN- 

dak Bahadur Sinch. (1895)22 I. A. 139 = 

17 A. 456 (472-3) = 6 Sar. 593. 


The question for decision was wheth('r T was at the 

time of his death separate in e.>tate from the rest of his 
family. The contest was Iietween his nearest agnates and 
his widows. 

Held, on the evidence, affirming the High Court, that T 
at the time of his death was not a member of an undivided 
Hindu family (13). {Sir Andrew Scoble.) RAM PerSHAD 
Singh ZL Lakhp.vfi Koer. (1902) 301 A 1 = 

30 C. 231(256)=7 C. W.N 162-5 Bom L R. 103 = 

8 Sar. 380. 


/A7</, agreeing wiih the High »:ouit, that a partition 

had, as alleged by the plaintiff, taken place between the 
plaintiff’.s deceased husband and the defendants, his burvi\ - 
ing brothers, which partition had, however, not l)een com- 
pleted by actual divisir)n at the time of the death of the 
plaintiff’s husband. 

The important points in the evidence on which their 
Lordships relied Jn support of their conclusion are set out 
in 31 C. at pp. (270-1). {Sir Andrtw Scoble.) Cho\V1)HR\’ 

Ganesh DU'IT Thakoor V. Mussammat Jfwach 
Thakoorain. (1903) 31 la. 10 = 31 I.C 262(270-1) = 
6 Bom. L. R. 1 = 8 C. W. N. 146 = 8 Sar. 575 = 

14 M. L. J. 8. 


Where an application was presented by the members 

then constituting a joint Hindu family, one of whom was a 
minor, defining tiie share to be enjoyed by each, and action 
was taken in accordance witii the said application and the 
whole course of their subsequent conduct as exhibited by 
their respective dealings with ihe property, was inconsistent 
with the continuance of the joint family, held th.u the 
agreement contained in the petition was binding on the 
minor member, who had since become major, and that a 
partition had been effected. {Lord Atkinson.) ParBaTI r-. 
Naunihal. (1909) 36 I. A. 71 (78-9) = 

31 A. 412(421S) = 6M. L.T.427 = 10 C. L J 121 = 

13 C. W. N. 983 = 11 Bom L. R. 878 = 6 A. L J 597 = 

31. C. 195 = 19 M. h. J. 517. 


The question was whether the plaintiffs and one C, 

deceased, the sons by different mothers of one N, deceased' 

were, at the time of the death of C. mem l:)ers of a joint 

Hindu family, or whether, as alleged by the defendant, the 
widow of C, C was at the time of his death separate from 
the plaintiffs, his brothers. 

The High Court held, reversing the Sub-Judse that r 
died a divided meml:ier. 

Their Lordships affirmed the High Court. {Mr. Ameer 

AH?) Net Ram Stngh Mussammat Tursa Kunwar 

(1913) 17 C. W N. 1085=- (1913) M. W. N. 668 = 
14 M. L- T. 173 — 18 C. L. J. 234 = 15 Bom. L. R. 863 = 
11 A. I*. J. 861 = 20 I. C. 967 = 25 M. L J. 489. 

The case for the appellants was that the Jst appellant 

had separated completely and effectually from his family in 
or about the year 1870, 27 or 28 years before his father’s 
death in 1892, and that after his separation he acquired by 
his own exertions the property described in the schedule to 
the plaint. The case for the respondents was that the 1st 
appellant never completely and effectually separated fron- 
his family, and that the wealth which he subsequently 
acquired was merely an accretion of the family property^ 
The question for decision was whether the 1st appellant 
effectually separated himself from his family or not in 
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HINDU -LAW —{C ontd .) 

Joint Family-Partition— Proof oi~^{Conid ) 

Held, on the evidence, reversing the- Court below 
and affinning the 1st Court, that the 1st appellant had 
effectualy separated himself from his family in 1870 as 
alleged by him. {Lord Atkinson.) AMRITRAO v. 

Mukundrao. (1919) 631. C. 866 = 15N. L. B. 165. 

Held, alhrming the High Court, that the joint 
family descended from the propositus had never separated 
(89). {Sir John Ed^^' ) PaLANI AMMAL r. MUTHU- 
VENKATACHELA MONIACAR. (1924) 521. A. 83 = 

48 M. 254-6 P. L. T. 133 = 21 L. W. 439 = 
(1925) M. W. N. 330 = 27 Bom. L. B. 735 = 
3 P. L. E. 126 = 23 A. L. J. 746 = 29 C. W. N. 846 = 
6L. B. P. C. 143 = A. I. B. (1925) P. C. 49 = 

871. C. 333 = 48 M. L. J. 83. 

In a case in which it was undisputed that more than 
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40 years before, when a joint Hindu family of brothers 
separated in food and residence, some arrangement was 
come to between the brothers, w hereby posse.s.sion of by far 
the larger portion of the lands was distributed between 
tliem, it being arranged, with regard to some lands, that the 
rents should be collected separately according to the 
respective shares of the brothers, and with regard to others, 
that they should be in the exclusive possession of each 
co-proprietor, the question was whether the arrangement 
for exclusive collection of rent was for convenience of 
management only or was in pursuance of a formal partition. 

The High Court held, differing from the Sub-Judge, that 
the arrangement was for convenience of management only 
and was not in pursuance of a formal partitition, relying 
inter alia^ upon (1) the absence of any deed, document or 
writing in connection with such partition and (2) the fact 
that the plots of land, which were in the exclusive possession 
of the proprietors, were described in rent receipts and Zemin- 
daii papers as Kamat, which tended to show' that they might 
have been taken without any formal division. 

There was, however, some oial evidence of a formal par- 
tition, and the Sub-Judge accepted that evidence as correct 
and held, as stated above, that there had been a formal 
partition. Their Lord.ships restored his decision, observing 
that the following facts confirmed the correctness of his 
conclusion : — 

(1) The rents for definite and specific plots of land 
were paid exclusively to the several proprietors for a long 
period up to the date of suit without dispute, and without 
any subsequent adjustment or distribution ; 

(2) There had been not only that appropriation of 
rents for separate plots ; but, when some of those were com- 
pulsorily acquired for a railway in 1900, under the Land 
Acquisition Act, the compensation moneys were separately 
paid and appropriated by the separate proprietors who had 
been previously collecting the rents in respect of those 
lands ; 

(3) When a record of rights was prepared of the villages 
which formed the property of the joint family under the 
Bengal Tenancy Act, and finally published in 1903, some of 
the suit plots were recorded as being the separate property 
of their respective landlords, without any dispute or contro- 
versy on the part of the others ; and 

(4) The very appearance of the separate holdings, 
z.^., the plots from which rents were collected exclusively, 
on the map for the purposes of the suit, which lay, not in 
three compact blocks, but in many cases isolated and scat- 
tered, seemed to negative the theory that the arrangement 
for exclusive collection of rent was for convenience of man- 
agement {Urd Sinha.) ABDUL WaHA B KHAN v. 
TlLAKDHARI LAL. (1927) 46 C.L.J. 237 = 104 I.C. 92 = 

32 O.W.N. 170 = (1927) M. W. N. 706 = 
A.I.B. 1927 P.O. 208=53 M. L. J. 325, 


HINDU UiEN-^iConU:) 

Joint family— Partition -Proof of -Concurrent 
findings as to— P. C.'s interference with. 

{See also HINDU LAW — JOINT FAMILY — PARTI- 
TION— QUESTION AS TO.) 

{Sir Richard Couch.) RaM CHARAN v, DEBI DlN 

C1890) 13 A. 165 (170)=6 Sar. 616*. 

See Hindu Law— joint Family — Partition- 

Proof OF— Question as to— Fact or Law 

(1909) 36 I A. 71 (76) = 31 A. 412 (421). 

{discount Cave.) BhaGWAT KOER v. DhaNUK- 

dhari Prashad Singh. (1919) 461 A 259 = 

47C. 466(481)=17A.L,j. *1036= 

(1919) M. W. N. 360 = 24 C. W. N. 274=12 L.W. 106 = 

I Pat. L. T. 1 = 22 Bom. L. B. 477 = 531. C. 347= 

37 M. L. J. 513 

Joint family— Partition- -Property obtained at—' 
Alienation of— Agreement prohibiting. 

IVhat amounts to. 

An z^z77r//(7Wf7//, or deed of agreement and partition, of 

an ancestral estate, among several brothers, provided : 

“We declare and give in writing that, in case of necessity, 

we four brothers are competent in order to liquidate ex- 
penses, debts, etc., in case of our having no means at hand, 
to make alienations in the best way we think proper of 
shares of our villages.” 

Held., on a construction of the deed, that the clause quo- 
ted above did not prevent any of the brothers from alienat- 
ing his separate share in any mode he thought fit. {Lord 
Justice Turner.) RaneE COWULBAS KOONWAR z/. 

Baboo Lall Bahadur Singh, (1861) 9 M. I. A. 39 = 

1 Sar. 831. 

Joint family -Partition— Question as to— Fact or 

Law. 

.{^See also HINDU LAW — JOINT FAMILY — PaRTI- 

tion— Proof of— Concurrent Findings as to — 

V. C.’s interference with.) 

H)ocupftcnts exhibited in the case— Construction of— 

Question depending upon. 

Where the question whether the members of a joint 
Hindu family did or did not separate depends upon the con- 
struction of a numl>er of documents exhibited in the case, 
the court must construe the documents according to their 
legal effect, but is entitled to draw all legitimate inferences 
as to the intentions of the parties to them, and the infer- 
ences so drawn are findings of facts (87-8.) {Sir John Edge) 

Palani AMMALz/. Muthuvenkatachala Monigar. 

(1924)621. A. 83 = 48 M. 264 = 6 P L.T 133 = 

21 L.W. 439 = (1925)M.W.N. 330 = 27 Bom.LB 736 = 
3P.L.E.126=23A. L. J. 746 = 29 C.W. N. 846 = 

6 LB. t.P.C.) 143= A. I. B. 1926 P.C, 49 = 87 I.C. 333 = 

^ 48 M. L. J. 83. 

Eacts proved — Application of legal principles to — 

Conclusion to be drawn from those fads in the light of 
those legal principles— Quesiion depending upon. 

Although the question whether or not there had been a 
division in the family to which the parties to the suit be- 
longed is a question of fact, yet if its proper determination 
turns upon the application of certain legal principles to the 
facts proved, and the true conclusion to be drawn from 
those facts viewed in the light of those principles, the Privy 
Council will allow the finding of the Court Iielow to be ques- 
tioned before it and will set it aside if it is found to be not 
warranted by the evidence in the case. {Lx/rd Atkinson.) 

Parbati 7n Naunihal Singh 

(1909) 36 I.A. 71 (76) = 31 A. 412(421) = 
5M.L. T. 427=100. L. J. 121 = 13 0 W, N. 983 = 

II Bom. L B. 878 = 6 A . L. J. 597 = 3 1 . C. 195 = 

19 M. L J. 617. 
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HINDU ULVi-iContd.) 

Joint ramily—Paititlon— Religious Ceremonies— 
Performance of— Allotment of property to one 

member for. 

No7t-performance thereof by him and performance 

of same by another — Suit by latter to recover amount spent 
from former — Right of~De fault on his part ui retaining 
share of rents of property allotted to former — Effect. 

A suit was instituted by appellant against his elder bro- 
ther, .S', and the son and heir of another brother for posses- 
sion of his share of the ancestral property, and the mesne 
profits during the period of his m'nority was compromised 
by a solenaniah, the fourth article of which provided that S 
should perform at his own expense the Deb Sheba (the wor- 
ship of the idols,) and other religious ceremonies for the 
three, the cost of which was fixed at Rs. 2,000 a year, and 
that, in consideration of his so doing, he should hold poss- 
ession for his life of a specified part of the joint property 
estimated to produce that amount. This compromise recei- 
ved the sanction of the Court, and it was ordered that both 
parties should carry out the terms of the compromise. 

In a suit by the appellant in which he alleged, that by 
reason of the non-performance by .S' of the duty which he 
had undertaken under the fourth article of the compromise, 
he, the plaintiff, had l>een compelled to perform certain 
religious ceremonies at his own cost, and that he had a 
right of action over against S for the moneys expended in 
the performance of those ceremonies, it was found that the 
appellant did not perform his part of the agreement, that 
he retained his share of the rents of the land; and that .S' 
was put to take out execution under the decree founded on 
the compromise in order to get the funds which that com- 
promise gave him. 

Held, that the appellant had no cause of action at all 

(394). 

Mere proof on the part of the appellant of the perfor 
mance of the religious ceremonies, and of the cost to which 
he had been put in the performance of thent would not have 
made out that he had any right of action. The compromise 
on which appellant's claim was founded, gave certain lands, 
and the rent of those lands, to .S', coupled, we may admit, 
with the performance of a trust, but a trust of that nature 
which is constantly vested in the managing or elder brother 
of a Hindu family, a trust which implies some considerable 
beneficial interest. If the non-performance of that trust, or 
the non-performance of those ceremonies, could, by any 
possibility, give such right of action to the appellant as 
that asserted in his suit, it surely was necessary for him to 
show that it was not by reason of any default on his part 
that the non-performance of the trust took place (393-4). 
{Sir James W. Colvile,) RaDHA JEEBUN MOOSTUFKY 

0 . TaramONEE DOSSEE. (1869) 12 M. I. A. 380 = 
11 W. B. P.C. 31=2B.L.E. P. C. 79 = 2 Suth. 204 = 

2 Sar, 457.- 

Right of that member to recover property allotted — 

Condition precedent to — Proof of performance of ceremonies 
not a 

A suit instituted by the appellant against his elder brother, 
and the son of another brother for possession of his share 
of the ancestral property was compromised by a solenamah, 
the fourth article of which provided that S should perform 
at his own expense the Deb Sheba (the worship of the idols) 
and other religious ceremonies for the three, the cost of 
which was fixed at Ks. 2.000 a year, and that, in considera- 
tion of his so doing, he should hold possession for his life of 
a specified part of the joint property estimated to produce 
that amount. This compromise received the sanction of 
the Court, and it was ordered that both parties should carry 
^>ut the terms of the compromise. 

fields on a construction of the compromise, that the 
proof of the pertonnance of the religious ceremonies was not 

xiS 


HINDU LAW— (CVv;/^/.) 

Joint Family— Partition— EeligiouB Ceremonies— 
Performance of— Allotment of property to one 
member iox—{Contdf) 

a condition precedent to the enforcement of the claim for 
rents which the fourth article of the compromise gave to .S'. 

(392). 

Held further^ that, on the death of S without executing 
the decree in his favour, hi.^ widow wa.s entitled to stand in 
his shoes and to take out execution without proving that .S’ 
had actually expendetl his own moneys in performance of 
the ceremonies (395). {Sir James W. Colvile.) RaDHA 
jEEBUN MOOSTUFFY7'. TaRAMONEE UOSSEE. 

(1869) 12 M. I. A. 380 = 11 W. R. P. C. 31 = 
2 B L. E. P. C. 79=2Suth. 204 = 2 Sar. 457 

Joint Family— Partition— Ee opening of. 

Fraud — Re opening of partition on ground of — Suit 

for — Onus on plaintiff in — Points for consideration in. See 

Hindu J, aw— Joint Family— Partition— Fkauu— 

Re OPENING, Etc. (1928) 66 M. L. J. 511. 

Properties in British India and in iVative State 

Agreement to divide — Specific Performance of^ in regard 
to properties in British India — Suit for^Re-opening in^ 
of completed partition in regard to properties in Amative 
State — Permissibility. 

A joint Hindu family, which possessed immoveable pro- 
perties in the Travancore State and in the Tinnevelly Dist- 
rict, within the British territories, agreed by a yadast to 
divide their properties in both places according to certain 
specified shares. That agreement was later given effect to 
in respect of the properties in Travancore. The docu- 
ment was registered in Travancore, and effect w’as given to 
it in respect of the properties there. No division was, 
however, made of the Tinnevelly properties. One of the 
members thereupon instituted a suit to enforce the agreement 
and to obtain a partition of the properties in Tinnevelly, tlie 
plaint stating that a suit would l>e brought in the Travan 
core Court to set aside the division there. 

Held that. Court could not in such a suit upset the divi- 
sion of the Travancore properties, and that the only decree 
to which the plaintiff was entitled vs'as a decree for partition 
of the properties in the Tinnevelly District. {Mr. Ameer Alii) 

Rajangam Ayyarz/. Rajangam Ayyar. 

(1922) 60 I. A. 134 (139-40) = 46 M. 373 (379-80) = 

31 M. L. T. 136 = 16 L. W. 616 = 

4 U. P. L. E. (P. C.) 85 = A. I. E. 1922 P. C. 266 = 

21 A. L. J. 460 = 37 C.L. J. 436 = 27 C. W. N. 661 = 

69 I. C. 123 = 44 M. L. J. 745. 

Joint Family— Partition— Eight of, 

-Persons having. See PARTITION — RIGHT OF, 

Right by birth — Connection between. See HINDU 

Law— Joint Family— Partiiion— Ancestral Pro- 

PER'l'Y—PARTiriON OF— RIGHT TO. 

(1887) 16 I. A. 61 (64) = 10 A. 272 (287). 
Joint Family— Partition — Eight to. 

—Joint Property — Possession of--Persons having — Right 

of — Title to property in others — Effect. See HINDU Law — 

Widow — Co-widows — Partition by one of, 

AGAINST THE OTHER. (1889) 161. A. 186 = 12 A. 61. 
Permanent but not identical titles — Persons in posses- 
sion of land under — Right of, against one another — Forfei- 
ture of interest of one in certain events — Liability to — 
Effect. See PARTITION— KIGHTIO— PERMANENT BUT 
NOT IDENTICAL TITLES. (1910) 37 I. A. 198 = 

37 C. 918. 

Share in an estate — Person entitled beneficially to 

Right of— Rule. See PARTITION— RIGHT TO— PERSONS 

Entitled Beneficially to Shares in an Estate 

(1888) 16 1. A. 71 (76)= 16 0. 397 (406). 
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HINDU 'LA.V^—{Cofitd.) 

Joint Family — Partition— Separation of 
one member— Status of remaining members inter se 

on— Presumption— Onus of proof. 

Prior to and in the year 1869; three brothers, G, A', and 
L, lived together as an undivided family and owned a shop 
which had been founded by their father at Ellichpur. At 
some time in 1869 or 1870, K separated from his brothers, 
took out his share, and started a shop of his own. There 
was no direct evidence of any agreement between G and L. 
There was also no evidence that Z,, drew out his share of 
the family property, or any part of it, and the fair inference 
seemed to be that L left it in the family shop, which con- 
tinued to be carried on by G, under the firm name of A. G. 
Tall. About the time of rhe partition L sent his wife and 
infant son, the appellant, to reside in a place referred to as 
Bhorteda, and a few months afterwards he joined them 
there, and they then went together on a pilgrimage to Prayag 
where he died in 1873. Thereupon G brought the appel- 
lant’s mother, and the appellant, then a lad thirteen or 
fourteen years of age, to his residence in Ellichpur, and they 
lived with him there until his death in 1882. He left one 
daughter, but no male issue. 

The appellant thereupon brought the salt out of which 
the appeal arose claiming, as the survivor of a joint family, 
consisting of his uncle 6 and himself, to be sole owner of 
the family shop and business. The question was as to the 
effect of the transaction in 1869 or 1870, by which K 
separated from his brothers. 

Held^ that the onus was on the appellant of showing thai» 
on the separation of A’, G and L agreed to remain united or 
to re-unite, that he failed to discharge that onus, and that 
the inference of the Court below of a partnership between 
G and L and afterwards the appellant, either by express 
agreement or by operation of law, was the hypothesis v\hich 
best reconciled all the proved facts in the case (137.) (^Lo?'d 
Davey.) BaLABUX LADHURAM v. RUKHMABAI. 

U903; 301. a. 130 = 30 C. 726 (736-7) = 7 C. W. N. 642- 

5 Bom. L. R. 469- 8 Sar. 470. 

There is no presumption, when one co parcener 

separates from the others, that the latter remain united. In 
many cases it may be necessary, in order to ascertain the 
share of the outgoing member, to fix the shares which the 
other co-parceners are or would be entitled to, and in this 
sense the separation of one is said to be a virtual separation 
of all. And their Lordships think that an agreement 
amongst the remaining members of a joint family to remain 
united or to reunite must be proved like any other fact (137). 
i^Lord Davey,) BaLABUX LADHURAM v . RUKHMABAI. 

(1903)30 i. A. 130 = 30 0. 725 (736)= 7 0. W. N. 642 = 

6 Bom. L. B. 469 = 8 Sar. 470. | 


HINDU LAW-CC^;/,/.) 

JointFamily— Partition— Separation of one mem 

ber— Status of remaining members inter se on— 
Presumption— Onus of proof— (C^vz/tf'.) 


that the plaintiff was entitled to her husband’s share. {Lord 
Dunedin.) jATl'l v. BaNWAKI LaL. 


(1923) 50 I. A. 192 (194 6)=4 Lab. 360 = 
21 A. L. J. 682 = A. I. B. 1923 P. 0. 136 = 
18 L. W. 273 = (1923) M. W. N. 687 = 28 O.W. N. 785 = 
25 Bom. L. B. 1256 = 33 M. L. T. 283=741. 0. 462 = 


46 M. L. J. 365. 


-Eindence of remaining members continuing to be 

joint. 


A member of a joint Hindu family can separate himself 
from the other members of the joint family and is on sepa- 
ration entitled to have his share in the property of the joint 
family ascertained and partitioned off for him, and the re- 
maining co parceners, without any special agreement 
amongst themselves, may continue to he co-parceners and to 
enjoy as members of a joint family what remainded after 
such a partition of the family property. That the remain- 
ing members continued to Ije joint may, if disputed, lie 
inferred from the way in W'hich their family business was 
carried on after their previous co parcener had separated 
from them (86). {Sir John Edge.) PalaNI Ammal z/. 
MUTHU VeNKATACHALA MONIAGAR. 

(1924) 521. A. 83 = 48 M. 264 = 6P. L. T. 133 = 

21 L. W. 439 =(1926) M. W. N. 330 = 
27 Bom. L. B. 736 =3 P. L. E. 126 = 23 A. L. J. 746 = 

29 C. W. N. 846 = 6 L. B. P. C. 143 = 
A. I. E. 1926 P. C. 49 = 87 I. C. 333 = 48 M. I*. J. 83. 

Joint Family — Partition— Severance in Status. 

See Hindu law — jorNT Family— Partition — 

Division in Status. 


* Joint Family— Partition— Share allotted at. 


^l.egal course of descent of — Agreement altering — 
Invalidity of— Decision as to, between surviving memDer 
and widow of deceased member - -Effect of, as lietween 
former and donee from latter. See Hindu Law— Joint 

Family — Members of — Partition between— 
Shares obtained at. (1886) 10 M. 16. 

Value of — Test of— Acreage by itself not a satis- 
factory one. 

As regards the shares allotted at a partition, mere acreage 
is not a sati.sfactory test of value, as so much depends upon 
the productivity of the lantls allotted to each share. {Sir 
John Wallis.) SeNNIMALAI GOUNDAN v. SELLAPPA 

Goundan. (1928) 33 C. W. N. 407 = 29 L.W. 439 = 

114 I. C 668 = A. I. E. 1928 P. C. 81 = 

66 M. li. J. 511 (612-3). 

Joint Family — Partition — Share at. 


1 here is no presumption, when one co-parcener sepa- 
rates from the others, that the latter remain united. An 
agreement amongst the remaining members of a joint family 
to remain united or to re-unite must be proved like any other 
fact. 

Four brothers, who lived as a joint Hindu family and 
carried on a family business, executed a deed in 1876 by 
which the assets of the family were described and divided, 
and /, one of the brothers, was finally paid out. In 1905, 
R, another of the brothers died leaving a widow. There 
was absolutely no evidence that, on the separation of /, the 
other three brothers continued united or reunited as co- 
parcenary members of a joint Hindu family. In a suit by 
the widow of R against the surviving brother and the sons 
of the predeceased brother, held, reversing the Chief Court, 
and restoring the sub- Court, that on the separation of / , the 
family of the parties ceased to be a joint Hindu family, in 
other words, its members ceased to be co-parceners, and 


Mtthakshara law — Share allo7ued by — Custom or 

agreement varying — Proof of — Quantum. 

Held, that there was no custom in the family nor any 
agreement proved, which disentitled the several members of 
tiie family to receive, on partition of the joint family pro- 
perty, the shares to which they were entitled under the 
ivlithakshara (289). {Sir Barnes Peacock,) HURPURSHAD 
z'. SheODyal. (1876) 31 A. 259 = 26 W. B. 66 = 

3 Sar. 611= 3 Sutn. 304 = Bald. 26 = 

B. & Js. No. 41 (Oudta). 

Smaller share than that allcnoed by law — .4cceptance 

by member of, and renunication of balance — Validity. 

A separating member of a joint Hindu family may of 
his own free will accept as his share as small a portion of 
the joint property as seems gcxxl to him, and renounce all 
claim to the rest. {J.ord Atkinson.) AMRITRAO v . 
iViUKUNlzRAO. (1919) 63 I. 0. 866 (868) = 

16 N. L. E. 166 = 13 L. W. 112(114). 
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HINDU hAW—iConid.) 

Joint Family— Partition— 'Sons- 

Mothers different — Sons of — Partition among — 

Modes of-^Putrabhaga — Painibhaga — Rule — Exception^ 
Two modes of division between sons are known in Hindu 
Law. When the division is by number of sons, it is called 
putrabhaga ; when the division is according to wives It is 
known as patnibhaga. Putrabhaga is now the recognised 
rule of Hindu law ; but there are traces of the other view. 
There are in certain cases a customary law of patnibhaga. 
The custom is fairly prevalent in Southern India, especially 
among the lower castes i^Lord Phillimore.) P.ALANI- 
APPA CHETflAR V. ALAYAN CHETI'I. 

(1921) 48 I.A. 539 (545 6, 547—8) - 44 M. 740 (746-7) = 

(1921) M. W, N. 687 = 30 M. L. T. 208 = 
26 C. W.N. 417 = 15 L.W. 521 = 4 U.P.L E. (P C.) 21 = 

64 1. C. 439 = A. I. E. 1922 P. C. 228. 

Right of — Mithakshara rule as to — GhatwulK tenure 

—Inapplicability U>. . See Ghatw ALLY J ENURE — 

Right by birth in. (1887) 15 1. A. 18(26-7J = 

15 C. 471(480;. 

• Right of, as against father. AVt' HINDU Law — 

JOINT Family— Partition. (1 ) Ancestral Property 
AND (2) Father. 

Share of — No greater than his father. 

The well-established rule of Hindu law istlial a son takes 
no greater share than his father if a qualified person would 
have been entitled to (65). (^Sir John Kdge?^ NaGINDAS 

Bhugwandas V. Bachoo Hurkhisondas. 

(1915) 43 I. A. 56 = 40 B. 270 (284)= 14 A. L J. 185 = 
3 L. W. 259 = 19 M. L. . T. 193-20 C. W. N. 702 = 

( 1916) 1 M. W. N. 258 = 18 Bom L E. 172 - 
321. C. 403 = 23 0. L. J. 395 = 30 M. L. J. 193. 

J olnt family— Partition— Stranger— Allotment 

of share to. 

/i'amily arrangement ^Allotment under. 

The plaintiff’s right was put in the argument on llic 
ground of some family arrangement, some contract between 
its members, either in the life or after the death of the 
ancestor, by which one or more nf the other members of the 
family having the right to the property communicated to IT, 
or some one under whom the plaintiff claims, a title which 
he did not before possess. Such an arrangement may have 
been made, and, if proved, Would have been supported ; 
and a ca.se from India in which a compromise was made ))y 
a deed, and an estate divided between persons having right 
and others having colour of right, has already been before 
their Lordships in which the decree of the Court below was 
in favour ot the deed, though it ap|)eared probable that the 
party taking a benefit really had no title. (4//*. Baron 
Parke.) YaCHEREDDY CHINNA BaSSAVAPPA 7'. VaCHE- 
REDDY GOWUAPPA. (1836) 5 W. E. 114 P. 0.= 

1 Suth. 41 (44) = lSar. 84. 

Father— Allotment by. See Hindu Law— JOINT 

Family— Father — Joint family property. 

Joiat Family — Partition— Suit for. 

What amounts to a. 

Accounts of banking firm in plaintiff’s 

management. 

Admiited Sharers- Shares of. 

Birth of member pending. 

Decree in. 

demand for partition prior to, and what hap- 
pened then and pursuant to such demand- 
evidence OF. 

Exclusion of plaintiff from joint estate 

PRIOR TO. 

Income of es'i ate— Plaintiff’s right to shake 

OF— Declaration OF. 


HINDU LAW— 

Joint Family— Partition— Suit ior-^(Conidf) 


Laches in institution of. 

Marriage expenses of members. 

Member’s right of. 

Mesne Profits in— plaintiff’s right to. 

Partial Partition. 

PARTIBILITY of PROPKR'IV SUBJECT-MATJEk OF— 

Presumption- Onus of Prooi*. 

Par TIES to. 

Partner — Joint P'amily me.mber— Suit on basis 


OF. 

PRIV.VI E PROPERTY— Suit on foot of— Debuttek 
PROPERTY— Relief on fooi of. 


What amounts to a. 


The plaint in a suit brought l)y S against hi.s cousin, 

the appellant, alleged that the appellant had expelled him 
from the joint family, and that he sued to recover pcxssession 
of his eight annas of all the joint properties, IxDth real and 
|x?r.sonal, with mesne profits and interest from the date of 
(lis'possession. The suit was not actually in lernis for a 
partition. 

Held that the plaint indicated a direct intention of ob- 
taining a separation of estate, and as regards both the 
real and personal property (232-3). (A/V Robert Collier.) 

Joy Narain Giri v. Grish Chunder Myti. 

(1878) 5 I. A. 228 = 4 C. 434(437-8) = 3 Sar. 871. 

accounts of banking firm in plaintiff's 

manage.ment. 


r allure to render^ and loithholding of accounts by 

plaintiff — Interest at 12 per cent, on profits in case of — 
Award tigainst plaintiff of. 

Where the plaintiff, in a suit for partition of the property 
of certain Banking Firiits, which constituted the joint family 
property, failed to render accounts (jf a firm under his 
management, and there wa.s evidence of spoliation of the 
Banking l)ooks, the Court charged him with the principal 
sum for which he was accountable, with interest at 12 per 
cent, in lieu of the profits he failed to account for the defen- 
dants consenting to accept such interest in lieu of the profits 
(507-8). {Sir James Colvile.) RaMPERSHAD TeWARY 
7/. SheOCHURN doss. (1866) 10 M. I. A. 490 = 

2 Sar. 177. 

Admuted Sharers— Shares of. 

Challenge of, by person not entitled to a share — 

RiglU of. See PaR'IITION— SUIT FOR— AOMLITED 
Shakers— Shares of. (1924) 88 I. C. 149. 

Birth of member pending. 


Effect of, on share of plaintiff. See HINDU LAW — 

Joint Family— partition— Intention to separate 
—Declaration unambigitous as to— Partition. 

(1921) 48 I. A. 539 (542-3) = 44 M. 740 (743). 

Decree in. 

-Defendant cO'Sharer — Effect against. 

The decree made in a partition suit is a decree against a 
defendant co-sharer in a suit to which he is a party. It 
lx;comes thereby res judicata so far as he is concerned 
{Lord Moulton.) NALINI KaNTA LaHIRI v. SarNAMOVI 
Debva. (1914) 41 1. A. 247 = 1 L. W. 607 = 

16 M. L. T. 544 =(1914) M. W. N. 948 = 241. C. 294 = 
17 Bom. L. K. 1 = 21 C. L. J.23 = 19 C. W.N. 631 = 

27 M. L. J. 76 (79.) 

Division in status — Decree effecting. See HINDU 

Law — JOINT family — Partition — Division in 

ST A'l U s— D EC K EE EF F ECTl N G . 

— — -Effect of —Division between plaintiffs and defen- 
dants only or also between plaintiffs inter se — Evidence 

Conduct of parties — Value>of. 
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HINDU lsAVi—(^CoHld.) 

Joint Pamily— Partition-Suit for— (CwA/.) 

Decree m^{Contd.) 

It was contended that, although the decree in the parti- 
tion suit of 1868 may have effected a separation quoad 
Tundan and Tukan (the defendants therein), it left the 
plaintiffs united iuter se ; and that this might have lieen the 
legal effect of the decree is undeniable. But, here, again, 
the conduct of the parties must be looked at in order to 
arrive at what constitutes the true test of partition of pro- 
perty according to Hindu Law, namely, the intention of the 
members of the family to become separate owners (9-10). 
{Sir Andrew Scod/e). RaM PERSHAD SlNGH v. LAKH- 
PATI KOer. (1902) 30 I.A. 1 =30 C. 231 (253) = 

7 C.W.N. 162 = 6 Bom. L.R. 103= 8 Sar. 380. 

— ■ Effect of — Sei'erance of plaintiff alone or sei'erance 
of all inter se — Evidence — Decree alone. 

In a suit for partition which proceeds to a decree which 
is made, the decree for partition is the evidence to show 
whether the separation was only a separation of the plaintiff 
from his coparceners or was a separation of all the members 
of the joint family from each other. It is the decree alone 
which can be evidence of what was decreed (87). {Sir 
John Edge). PALANI AMMAL v. MUTHUVENKATA- 
CHALA MONJAGAR. (1924)62I.A. 83 = 48 M. 254 = 
6P.LT. 133=21 L. W. 439 = (1925) M.W.N. 330 = 
27 Bom. L.E. 736 = 3P.LR. 126 = 23 A.L J. 746 = 

29 C.W.N. 846 = 6 L.R. P.C. 143 = 
A. I. R. 1925 P.C. 49 = 87 I.C. 333 = 48 M L J. 83. 

Error in — Remedy of aggrieved party in case of — 

Eresh partition suit by him — Maintainability. 

A co-sharei. who sues for a partition of the joint property 
must make the other co-sharers defendants in the suit and 
if a decree is passed therein giving him a portion of the 
property, it will be a decree in his favour and against the 
defendants co-sharers. Supposing any error is made in 
partitioning out, the remedy of the defendants co-sharers 
lies in proceedings in that suit suitable lo correct that error; 
and the Code of Civil Procedure provides adequate means 
for the correction of such errors. And if they fail to have 
that error corrected by such suitable proceedings they will 
be estopped from subsequently questioning the validity of 
the decree so made. 

Where, therefore, in a series of suits to which all the 
co-sharers were parties decrees were passed partitioning to 
the plaintiffs therein their respective share-> of the joint 
property by metes and bounds, h^d that the decrees therein 
became res judicata so far as a co-sharer who was a defen- 
dant in each of those suits was concerned and that he could 
not thereafter allege that the property left with him after 
allotment to the plaintiffs in the prior suits of the properties 
decreed to them was insufficient to represent his share of 
the joint property. {Lord Moultoti.) NaLINI KanTA 
Lahiri V. Sarnamoyi DEBYA. (1914) 41 I.A. 247 = 

241.0.294=1 L.W. 607=16 M.L.T. 544 = 

17 Bom L.R. 1 = (1914) M.W.N. 948 = 21 C.L.J. 23 = 

19 C.W.N. 631 = 27 M.L.J. 76. 

Separation of joint family — Decree effecting— 

What amounts to — Ambiguity owing to imperfect form of 
decree— Reference to pleading.s, etc., in case of. De- 
cree— CONSTRUCTION— AMBIGUITY. 

(1902) 30I.A. 1 (9) -30 C. 231. 

' ' -Severance in case of — Date of. 

The fact that any member of a Joint Hindu family has 
saparated himself from his coparceners may l>e proved by 
his suing for a partition of the joint family property, anti if 
the suit is decreed, the date of the severance from the joint 
family will, if nothing else is proved, be treated as the date 


HINDU LAW^CCt;;//^.) 

Joint ramily- Partition— Suit for— ((7*>«/*/.) 
Decree m—iContd.) 

when the suit was instituted (86-7). {Sir John Edge.) 
PALANI AMMAL V. MUTHUVENKATACHALA MONIAOAR. 

(1924) 62 I.A. 83 = 48 M. 264 = 6P.L.T. 133= 
21 L.W. 439 = (1925) M.W.N. 330 = 
27 Bom. L.R. 736 = 3 P.L.R. 126=23 A.L.J. 746= 

29 C.W.N. 846 = 6 L.R. P.C. 143 = 
A. I R. 1925 P.C.49 = 87 I.C. 333 = 48 M.L.J. 83. 

—Widcno of deceased coparcener ~ Maintenance of— 

Fund set apart to provide for — Rights of surviving mem- 
bers in, on death of widoiv — Reservation in decree of — 
AWessity — Mode of. 

In a suit for partition, one of the defendants being the 
i issueless widow of a deceased coparcener, the Sudder Court 
deducted from the gross amount of divisible assets the sum 
of Rs. ] 5,000 the proceeds of which w^ere, under the decree, 
to be devoted to the widow’s maintenance. The judgment, 
however, added that in respect of that sum the plaintiff was 
to have no right. Against the decree of the Sudder Court, 
the plaintiff appealed to the Privy Council complaining 
that he was by the decree deprived of his right to claim a 
share of the principal sum deducted to meet the claim of 
maintenance on the death of the widow. Their Lordships 
observed : — A court of equity, in this country, if adminis- 
tering the whole estate, would no doubt have carried over 
the sum set apart for this purpose (maintenance of the 
widow) to a separate account ; would have directed that the 
annual income should be paid to the widow during her life; 
and that the parties who had a reversionary interest in the 
principal should be at liberty to apply concerning it on her 
death. The country courts in India have, how’ever no 
machinery which enables them to take any such course. 
Nor was the suit one for the general administration of the 
estate. It was, in form, a suit to obtain pre.sent payment 
of the balance which the piaintiff alleged to l)e due to him 
on the proper division of the property and adjustment of 
the accounts. If the court below had simply deducted the 
Rs. 15 000 as so much undivided residue, without saying 
anything about the plaintiff’s future rights, their Lordships 
Considering the form of the suit would have doubted 
whether he had any grounds for impeaching the decree on 
this point. The addition of the words in the judgment to 
the effect that plaintiff was to have no right in respect 
of the said sum of Rs. 15,000 are certainly calculated 
to embarra.ss the plaintiff, or his representatives, in assert- 
ing the right to claim a share of this sum when the pur- 
pose for which it has been deducted from the divisible 
assets, the maintenance of the widow, has been satisfied. 
Their Lordships therefore propose to add to the decree of 
the court below a declaration that it is to be without pre- 
judice to the right of the plaintiff, or his representatives, to 
claim on the death of the widow, such share as he or they 
may be entitled to in the sum of Rs. 15,000, retained to 
provide for her maintenance (509-10). {Sir James Col- 

vile) Rampershad Tewary V. Sheochurn Doss. 

(1866) 10 M.I A. 490 =2 Sar. 177. 

Demand for partition prior to, and what 
happened thi n and PURSUANT TO SUCH 

DEMAND— Evidence of. 

Sale deed about a year after alleged demand by 

member -Recital in, as to demand — Admissibility in evi- 
dence of deed and of recital in it — Purpose of—Ez^dencr 
Act — S. 157 — Admissibility under. 

In a suit for partition instituted by N in 1920, his case 
and evidence were to the effect that in 1909, he (then living 
in his maternal uncle’s village) went to his father’s village, 
saw /?, his paternal unde and the karta of the joint family, 
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HINDU LAW~(CV«/^/.) 

Joint Family— Partition— Suit for— (CW//.) 

Demand FOR Partition prior to and what 

HAPPENED then AND PURSUANT TO SUCH 

DEMAND— Evidence of— 

and demanded a partition and the allotment to him of his 
share of the joint family property, that B advi'cd him to 
continue joint and not to demand a separate siiare, that B 
promised to arrange ati advance of money for jV, and took 
him to .S', and that he obtained a sum of Ks. 1.500 from 
S. In July 1910, executed a sale-deed conveying his 
share in the joint family property to S for the sum of Rs. 
1,500. The sale-deed recited, “About a year 

ago I came to Poona and asked my uncles and my step- 
brothers to effect a partition and to allot to me my one • 
ninth share of our ancestral property. But they refused to 
give (my) share.” 

On a question arising as to whether the recitals in the 
said sale-deed were or were not admissible against the de- 
fendants (the other members of the family) on the issue 
whether iV demanded a share of the property in 1909, /u/(/ 
that the sale-deed was some evidence of the act alleged to 
have been done in pursuance of interview with By and 
that it was material on the question whether the evidence of 
N and his witnesses on that part of the the case could be 
relied upon. 

Semhle this particular statement (the recital in the sale 
deed set out above) does not come within S. 157 of the 
Evidence Act on the giound that it was made at or about 
the time of alleged interview with B in 1909. 

//M further that apart from the particular recital in the 



case and was admissible in evidence. (.Sv> J.anceloi San 
(ierson.) RADHOHA BALOHA VAGH v. AbUKAO BHAG- 
WANTHAO SHIKOEE. (1929) 57 M. 287 = 

33 C. W. N. 1006 = 31 Bom L.R. 1030—50 C.Ji.J. 135 = 
27 A. L. J. 1031 = 30 L. W. 614 = 6 0. W. N.786 = 

1181. C. 1 = A. I. B. 1929 P. C. 231. 

Exclusion of plaintiff from joint estate 

PRIOR to. 

Plea by defendant of— Onus of proof of. See LIMI- 
TATION ACT' OF 3 908— Art. 127, 

(1917)21 C. W, N. 1142. 

Relief appropriate to plaintiff in case of — Mesne 

Profits — Compensation. See (^O-SH AKERS — PARTiTION. 

(1924) 51 I. A. 293 (303 4)- 51 C. 631. 
Income of estate— Plaintiff’s right to share 

OF— DECLAR.ATION OF. 

Liljerty to apply in suit for ascertainment of each 

year’s income — Grant of — Propriety — Right to partition 
found against. See PARTITION— SUIT FOR— DECLARA- 
TION IN, L-rC. (1926) 52I.A. 294 (304) = 52 C. 971. 

Laches in institution of. 

Effect of — Presumption from. See HINDU LAW — 

Joint Family— partition— suit for— Partibility 

OF PROPERTY SUBJECT-M AITER OF — PRESUMPI'ION— 

Onus of proof — laches, etc. (1928) 66 M. L. J. 435 

Marriage expenses of members. 

Provision for. See HINDU Law — JOINT FAMILY — 

Partition— Marriage expenses of, eic 

Member’s right of. 

—Any member of a joint Hindu family may sue for a 

partition of the family estate, unless there is a family usage 
or a special law which makes it impartible (55). {Sir 
Richard Couch.) PiRTHI PAL SlNGH v. THAKUR JEWA- 

HIR Singh. (18B7) UI. A. 37^14 C. 493(606) = 

4 Sar. 768. 


HINDU laAVZ—CContd.) 

Joint Family— Partition— Suit for — (Contd,) 

Mesne Profu^ in— Plaintiff’s right to. 

Accounts of — Mode of taking. 

In the case of a partible Zemindary, where plaintiffs sue 
for the recovery of their share in it together wdth mesne 
profits, they are entitled to recover their share together with 
mesne profits thereon from the date of di.spossession provided 
that such mesne profits are not allowed for more than three 
years next preceding the suit and that an allow’ance is made 
to the defendants for all. or any portion, of such mesne pro- 
fits, as the latter might prove to have been duly applied for 
the benefit of the joint family. {Sir Barnes Peacock ) 

RaJah Venkata Kannakamma Rao Rajah Raja- 
GOPALA Appa R.aO Bahaduk, (1882) 9 I. A. 126 = 

5 M. 236 = 4 Sar. 345. 

Civil Procedure Code provisions as to mesne profits — 

Inapplicability of. See HINDU Law — Joint FaMily — 
Member of— Confirmation ok right, etc. 

(1887) 14 LA. 37 (69) = 14 C. 493(609). 

In a partition suit, relating to an ordinary joint family, 

mesne profits are not recoverable, as was pointed out in 
l^.R. 14 LA. at p. 59.Speaking of the provisions of the Code 
as to mesne profits, Sir Richard Couch says : “These provi- 
sions are intended for, and are applicable to, suits for land 
or other property in which the plaintiff has a specific interest 
and not to the suit which was instituted in 1865, or to a 
suit for a partition where he has no specific interest until 
decree.” (82-3). {Lord Hobhouse.) SHANKAR BakSH v , 

Hardeo Baksh. (1888) 16 LA. 71 = 16 C. 397(412) = 

6 Sar. 299. 

Enjoyment of entire property by plaintiff' for shorter 

period in lieu of — Direction by co?isent for — Propriet yy 
In a suit for partition of joint family property, it was 
found tliat the defendants had kept the plaintiffs out of their 
share for about b years. The Court l>elow decreed partition 
and directed, at the suggestion of the parties themselves on 
the appeal to its Court, that for three years the plaintiffs 
were to enjoy the whole property. On objection taken in 
appeal to the said direction, 

Heldy that what the Court below did was justice, though 
rough justice, and that as there was no alternative proposal 
which would not l)e open to greater objection, there was no 
reason whatever for sending the case back to India. {Lord 
Maenagh'cn.) G.^NGABAM v . SitaraM. 

(1902) 6 0. W. N. 698. 

Exclusion conferring — Evidence of. 

Where the evidence was that the manager was all along 
offering the plaintiff an allowance of Rs. 200 a month which 
he refused to accept as being inadequate, Held it did not 
amount to exclusion so as to entitle the plaintiff to mesne 
profits. {Mr. Ameer Ali.) SURAJ NARAIN v , IkbaL 

Narain. (1912) 401. A. 40 (47) = 36 A. 80(89) = 
13 M. L. T. 194 = 17 C. W. N. 333 = 11 A. L. J. 172 = 
(1913) M. W. N. 183 = 17 C. L. J. 288 = 18 L 0. 30 = 
16 Bom. L. B. 466 -=16 O. C. 129 = 24 M. L. J. 346. 

Members living together as joint family but under 

agreemcent that they are entitled to specific and definite 
shares — Disturbance of enjoynunt of shares — Right to 
mesne profits in eass of. 

The appeal arose out of a suit brought by the respondents 
to establish against the appellant their right to partition of 
a lO-annas share of a taluqdari estate, and also of certain 
moveable estate with mesne profits. Their Lordships held 
affirming the courts below, that the respondents were entitled 
to a decree for partition of the taluqdari estate. The ques- 
tion Uien arose whether they were entitled to claim mesne 
profits in respect thereof. 

The taluq in question was found to have been in a very 
peculiar position. The family were found to have been 
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HINDU LAW— (Cw/rt’.) 

Joint Family— Partition— Suit for— {Co^itd.) 

Mesne Profits in— Plaintiff’s right 'YO—{CoHtd.) 

living together as a joint family, and in commensality, the 
eldest son acting as head and not accounting for the profits, 
which was the case with an ordinary Hindu family ; but 
still they were living under tlie most distinct agreement 
that they were entitled not as an ordinary joint family but 
in specific and definite shares. 

//c/f?', that if the enjoyment of those shares was in any 
wav disturbed, tlie right to sue for profits would arise, as 
well as a right to partition (83). Hohhouse?) SHAN- 

KAR Baksh 7', Hakdeo Baksh. {'1888') 16 I. A. 71^-^ 

16 C. 397 (412-3) -5 Sax. 299. 

Partial partition. 

Objection to suit on ground of its being for — Main- 
tainability — Plaint admitting ceitain properties to be par- 
tible and seeking complete partition thereof— Plaintiff ori- 
ginally alleging other properties to l)e impartible but sub- 
sequently throwing them into hotchpot — Effect. See HINDU 
LAW— JOINT FaMIIA— PARTITION— PARTIAL PARTI- 
TION— OBJECTION TOSITT, ETC. 

(1902) 29 I. A. 76 (81) 25 M. 367 (379) 

PAK'I'IBILITY OV PROPERTY SUBJKC T-M.vrTER OF— 
PRESUMin iON— ONUS OF PROOF. 

Where, in a suit for partition of an ancestral oiate 

brought by one brother against another, it is admitted that 
the family is joint and undivided, but the plea is raiseii that 
the estate is impartiljle, it lies on the defendant, who raises 
the plea, if he can displace the oper.ition of the ordinary 
Hindu Law, to do so by clear proof of some family or other 
custom which varied the law. (Sir James IV. Cohile.) 
ThAKUR DURRIAO SiNGH ThAKUR DaVI SiNGH. 
(1873) 1 1. A. 1 (7) - 13 B. L. E. 165 = 3 Sar. 301 -- 

R. & J.*s No. 25(Oudh). 

-The burden of proving, in a suit for partition of 

alleged joint family property, that any particular item of 
property is joint, primarily rests upon the plaintiff, though 
circumstances may readily cause the onus to be discharged. 
(Lord Biiekmaster.) ANNAMALAI ( HETTY r-. Sl BRAMA- 

NLANChetty. (1928) 27 A. L. J. 9-6 0. W. N. 104- 
29 L. W. 91 (1929)M. W. N. 19 49 C. L. J. 93- 

I. D. 1929 P. C. 22 -- 33 C. W. N. 435 - 
31 Bom. L. E. 280 - 113 I. C. 897 10 Pat L. T. 283 

A. I. R. 1929 P. C. 1 56 M. L. J. 435(440.) 

lAiches in institution of suit — Effect of — Presump- 
tion adverse from 

Although time cannot riin agabist a claim to partition of 
joint family estate unless there has been definiie exclusion, 
yet, where the question is whether property alleged to be 
joint family property is really such or is only the separate 
self-acquisitioh of the defendant, and it appears that the 
plaintiff instituted proceedings to assert his right in the pro- 
perty on the footing that it is joint famtly property only 
years after his right therein was openly and definitely 
challenged by the defendant, the delay in the institution of 
the proceedings rafses a presumption against the plaintiff 
and justifies the inference that his claim is a stale claim. 
(Lord Buc^masier.) ANNAMALAI CHETTY v. SUBRA 
MANYAN CHETTY. (1928) 27 A. L. J. 9 = 

6 O.WN. 104 = 29 L. W. 91 = (1929J M.W N. 19 = 
49 C. L. J. 93 = 1. D. 1929 P. C. 22 = 33 C.W.N. 435 = 
31 Bom. L. E. 280 = 113 I. C. 897= 10 Pat. L.T. 283 

A.LE. 1929 P. C. 1= 66 M. L. J. 435. 

’Self-acquisition — Plea of, by one of members — Onus 

of Proof of — Ancestral nucleus admitted. See Hindu 
Law— Self-acqutsItion— ONUS of Proof of. 

ae22) 60 I. A. 134 (141)= 46 M. 373 (381). 


HINDU LA'V/~(Conid.) 

Joint Family— Partition— Suit fov-^Cantd.) 

P.ARTIES TO. 

.4// co-parceners necessary. 

In a suit for partition no effective decree can be made for 
a partition unless all the co-parceners who.se addresses are 
known are parties to the suit (87). (^/> John Edge.) 
PALANI AMMALr. MUTHUVENKATACH.-^LA MONIAGAR. 

(1924 '52 I. A. 83 = 48 M. 264- 6 P. L. T. 133 = 

21 L. W. 439 = (1025) M.W.N. 330 = 
27 Bom. L. R. 735 = 3 P. L. E. 126 = 23 A. L. J. 746 = 

29 C. W. N. 846= 6 L. E. P. C. 143= 
A. I. R. ( 1925) P. C. 49 = 87 I. C. 333 = 48 M. L. J* 83. 

See PAkTiTiON— S uit for— Parties. 

(1914) 41 1. A. 247 = 27 M. L, J. 76 (78). 

Partner — Joint family member — Suit on bases of — 

Disti ncti on — T est. 

To show that the plaintiff (in a suit for partition) did not 
sue as one of the co-sharers of a joint and undivided family, 
but as an ordinary partner, the defendant relied on the 
phra.se “The claim is brought in virtue of right of co-part-- 
nership," at the commencement of the plaint, and the use of 
the word “partnership’* in other parts of the pleadings and 
also on the circumstance that the plaintiff claimed a lesser 
share than lie would have been entitled to under the Hindu 
Law of succession. 

Held that the pre.suniption ari.sing from this misstatement 
of plaintiff’s rights as co sharer in an undivided Hindu 
estate was by no means conclusive, especially as the claim 
made was also inconsistent with the hypothesis of a partner- 
ship governed by the rules which regulated the rights of 
mercantile partners as such inter se (504). 

In view of the whole scope of the pleadings, held further 
that the plaintiff’s claim was really based upon his alleged 
rights as a ro slyhrer, in a joint and undividetl Hindu estate, 
and that, as such, it was sufficiently well pleaded (504-5). 
(Sir James Colvilc.) RAMPERSHAD TEWARV 7K SheO- 
CHURN DOSS. (1866) 10 M. I. A. 490 = 2 Sar. 177. 

Private property— Suit on foot of— 
DEiiuri'ER property— Relief on foot of-^ 

Grant of. 

Sec Practice— Pleadings =- Proof — Gonsis 

TENCV BETWEEN— RULE AS TO— PaRTPHON— PRIVATE 
PROPEKTV. (1875) 3 Suth. 127(130) = 23 W. E. 369. 

Joint family— Partition — Test true of. 

Intention of members of family. 

The true test of partition of property according to Hindu 
Law is the inteution of the members of the family to 
become .separate owners (10). (Sir Andreio Seoble.) 
Ram Pershad Singh v. Lakhpati Koer. 

(1902) 301. A. 1- 30C. 231(263) = 7C. W.N. 162 = 

6 Bom. L E 103= 8 Sar. 380. 

Joint Family— Partition— Unilateral declaration. 

Severance by. See HINDU LAW — JOINT FAMILY 

—Partition— Intention to separate. 

Joint Family — Partition— Widow. 

-See Hindu Law— Widow— Partition. 

Joint Family— Partition — Wife. 

Partition between husband and sons — Share at — 

Execution sale of husband's interest — Right in case of — 
Bengal Mithakshara. 

Semblc under the Bengal Mitbak.shara law, on a partition 
between a man and his sons, his wife will be entitled to a 
share. She will be so entitled even as against an execution 
purchaser of her husband’s rights (256), (Sir James PV. 
Colvile.) DEENDYAL LaL 7'. JUGDEEP NARAIN SINGH. 

(1877) 4 I. A. 247-* 3 C. 198 (209) - 1 C. L. E. 49 

3 Sar. 730 = 8 Suth. 468. 
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HINDU LAW— 

Joint Faiiiily-*“Partition— Will. 

Partition by. .SV.- HINDU L.-VW— JOINT FAMlt.Y— 

Father— Ancestral property— Partition ok. 

Property giveu to brothers as joint tenants tinder — 

Partition of — Right of. 

Even in a case where property is given to two brothers by 
a will to be taken by them as joint tenants, theie is no 
reason why they should not agree to divide the pjoperty in 
severalty when the period of enjoyment occurs (1/4). {Dr. 
Lushingtonf) HEW AN PERSAD MUSSUMMAT KADHA 
BeeBY. (1847) 4 M. I. A. 137- 

7 W. R. 35 (P. C.)=l Siith. 172 = 1 Sar. 327. 

Joint family— Partition— Written instrument. 


■Necessity. 


According to Hindu Law a division may he effected 
without instrument in writing (168). {Dr. Lnshington.) 
REW.\N PERSAD 7-. Mussumat RADHA Keeby. 

(1847) 4 M. I. A. 137 = 7 W. E. 35 (P. C.) = 

1 Suth. 172 - 1 Sar. 327. 

Joint Family— Partnership with stranger. 

Dissolution of— Partition of family property— Dis 


solution by. See PARTNERSHIP— DISSOLUTION— HINDU 

I^\w— JOINT Family. (1913) 36 M. 185(192). 

Joint Family-Principle of— Eec ignition of. 

-Benares Srhool — Bengal School. 

Tlie principle of the joint family is not less closely, but 
more closely, insisted on by the Benares school than liy the 
Bengal scliool of law (179). {Sir Arthur l/obhonse.) Kai 
KISHEN CHAND Z'. ASMAIDA KOER. 

(1884) 11 1. A. 164 - 6 A. 560 (574} = 4 Sar. 512. 

Joint tenancy. 

Recognition of— Limits of. AVc fOINT-Tl NANCY- 

IIiNDU Law. (1896) 231. A. 37 23 C. 670(679). 

Legitimacy. 

[See also (1) HINDU I.AW— MaRRI.AGE, (2) 

Legitimacy and (3) Marri.^ge.] 

Brothers— Legitimacy of -Claim in courts 

BELOW ON FOOT OF. 

Caste low or unknown— children of. 
Condition of. 

Evidence of. 

Issue as to— Cross examination in r.\SK of. 
Legitim.vtion— distinction. 

Presumption against. 

Presumption of. 

Son — legitimacy of — Decision on, based on his 
resemblance to his AI.LEGED FA'I HER. 

Brothers— legitimacy of— Claim in Couuis 

below on foot of. 

Illegitimacy of brothers — Claim before Privy 

Council on foot of — Maintainability . 

The plaintiff was the widow of one of the sons of P^ and 
the 1st defendant the widow of another son of P. In both 
the Courts below and indeed up to the moment when the 
plaintiff’s case was lodged in the appeal totiie Privy Council 
the plaintiff insisted upon the legitimacy of her husband 
and his brother. It was, however, found that both the sons 
were illegitimate sons of P. At the hearing of the appeal 
to the Privy Council, the plaintiff for the first lime contended 
that, assuming that both her husband and the husband of 
the 1st defendant were illegitimate sons of P, they could yet 
inherit from one another, and that she was therefore entitled 
to succeed. 

Held that the appeal could not l>e maintained on a 
ground so inconsistent with all the previous pro:eedings in 

the case (183). 


HINDU LAW— (C^^w/rt'.) 

Legitim z>gN—{Contd . ) 

Brothers- Legitimacy of— Claim in Courts 

below on foot of — {Contd.) 

The plaintiff might have originally framed her case in the 
alternative, so as to claim heirship if the disputed i.ssue of 
legitimacy was decided against her. Then the ca.se would 
have been tried with reference to that contention, and all 
facts ascertained, aud re.searches into the law conducted 
accordingly. The question cannot be regarded as one of 
pure law. Indeed in cases of this kind which may involve 
subtle and difficult questions of personal status, it is not 
easy to say what matters of fact would have to be ascer- 
tained for the proper deci.sion of each proposition of law. 
One may be .'Specified. The question whether two brothers 
can inherit from one another, because they are equal in 
point of illegitimacy, could not properly be tried without 
knowing how they stand relatively in point of caste. It is 
indeed clear that to lay down a rule of inheritance between 
rival claimants without a trial of the case in view of that 
rule may involve .serious risk of miscarriage (183). {Lord 
Ilobhcnse.) GAJAPATI KaDHIKA 7*. VaSUDEVA SaMBA 
SiNGAKAO. (1892) 19 I. A. 179 = 15 M. 503 (510-1) = 

6 Sar. 218. 

Caste Low or unknown— Ch!Ldr}-:n of. *• 

Treatment as legitimate of, by persons of superior 

caste — Presn m ption a gai nst. 

There is an improbability that the Ranees as Hindoo 
women (presumably as sensitive as men on the subject of 
caste) would, notwithstanding it might be for their interest 
to do so, consent to the production of infants of low or 
unknown caste as the off spring of their own bodies (244), 
{Sir Montague E. Smith ) BURRA LALL OpENDRANATH 
S\HKK Dko 7'. COURT OF WARDS. (1879 ) Bald. 235 = 

3 I. J. 376. 

('ONDITION OF 

Birth after , hut procreation before, marriage — F.ffeet 

— EngliMi taw. 

Assuming that the High Court are correct in finding that 
the child, although born after marnage, was procreated or 
begotten l>efore marriage took place, their Lordships are of 
opinion that that Court came to a right conclusion, in point 
of law. that the child was legitimate (292 — 3) 

It does not apoear, from the authorities cited, to have 
been distinctly laid down that, according to Hindu Law, in 
order U> render a cliild legitimate the procreation as well as 
the birth must take place after marriage- That would l^e a 
most inconvenient doctrine. If it is the law, that law must 
lie administered. Their I>ordships, however do not think 
that it is the Hindu Law. They are of opinion that the 
Hindu Law is the same in that respect as the English Law 
(293^ CS‘7> Barnes Peacock.) PEDDA AMANI AND 

Chinna amani 7 .'. Zemindar of Marungapuri. 

(1874)1 1. A 282=14B. L. E. 115 = 

21 W. E 368 = 3 Sar. 318. 

Evidence ok. 

—Conduct and treatment — Evidence derivable from — 

Weight of, as against positive oral c>ndenee of absence of 
marriage and of illegitimacy of son. 

It has been contended that the legitimacy of the appellant 
is recognised by the conduct of the father, by the title of 
heir-apparent given to him, by his living and eating with the 
father, by the investiture of the sacerdotal cord, by the ad- 
mitted fact of his marriage into a Rajput family, and by the 
great kindness and affection with which he was treated by 
the father No doubt, evidence of this description is en- 
titled to weight as confirmatory of testimony in support of 
the factum of the marriage ; but it is not sufficient to out- * 
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HINDU LAW— 

Legitimacy— 

Evidence ov— {Canid). 

weigh the positive testimony of a great number of witnesses' 
many of whom are native gentlemen of rank, some of them 
Rajahs in the immediate neighbourhood, and all of whom 
speak to the illegitimacy of the appellant, from the know- 
ledge of the family, and from the marriage never having 
taken place at the time and in the manner alleged by the 
appellant. {Sir Edward Ryan.) ChuOTURYA KUN 
MURDUN SVN V. SAHUK PUKHULAI) SVN. 

(1857) 7 M. 1. A. 18 (44 5) = 4 W. R. 132- 

1 Sar. 591 = 1 Suth. 313. 

False evidence — Facilities in India for. 

Upon an issue as to legitimacy, it is very easy in India to 
get up any amount of false evidence, and it is not because a 
man has a true case that he is sure to bring it to a success- 
ful issue (266-7). {Sir James W. Colvile.) Chidambara 

CHETTY V. RENGA KRISHNA MUTTU ViRA PUCHAIYA 

Naicker. 

(1874) 1 I. A. 241-22 W. B. 148 = 
13 B. L R. 509 = 3 Sar. 373. 

- —Grand children — Legitimacy of— Grandmothei’s 
statements to Government made ante litem motam and in 
pursuance of rules requiringthem to be made — Description of 
children as heirs in — Admissibility and value of. .See PA l 

HENCE— Relationship— Grandchildren. 

(1903) 30 I. A. 94 (105) = 25 A. 236 (250 2). 

Members of family — Statements by — IIear.uiy reports 

of — Adnnssibility and value of. 

The question was whether the respondents’ mothers S and 
IV, were the legitimate daughters of Z, a son of //, and 
whether the respondents were as such the heirs of their 
grandmother //. 

//’s husband was in receipt of a Wasika, a pension from 
Government. When he died, an inquiry was made from the 
Wasika office of a number of persons as to the heirs of the 
deceased man. They said that S and IV were also his 
heirs. The answers then obtained from them with the evi- 
dence of the same persons at the trial were received ])y the 
Court as proving the legitimacy of .S' and IV. 

Held, that that evidence was of very inferior value, as it 
consisted at best of hearsay reports of statements said to 
have been made by members of the family (105). {Sir 
Arthur Wilson.) HaKER ALI KhaN r-. AnJUMAN ARA 
HEGAM. 

(1903) 30 I. A. 94 = 25 A. 236(248-9) - 
7 C. W. N. 465 5 Bom L. R. 410 = 8 Sar. 397. 

Near relations of parties concerned — Evidence of — 

Value of. 

In a case in which the question was whether the appel- 
lants were the legitimate sons of one A, by a lawfully wed- 
ded wife or the illegitimate children of A by a kept mistress 
who was a Hindu married woman w’hose husband was still 
alive at the time of the birth of the appellants, 5 close rela- 
tions of A deposed that the appellants’ mother w’as a Hindu 
married w’oman whose husband was still alive at the time of 
the birth of the appellants. The Sub-Judge rejected the evi- 
dence of those witnesses on the ground that they were not 
independent and impartial. 

Held, that the Sub-Judge was in error in rejecting too 
lightly the evidence of those witnesses on the ground 
assigned. 

It is impossible to see what better class of evidence in such 
a case as the present can be produced than by near relatives 
of the parties concerned. {Lord Carson.) NUH-UiXAH 

Khan v, Md. Shafiq-Ullah khan. 

(1929) 33 C. W. N. 900 =117 I. C. 6 = 

A. I. B. 1929 P. C. 212 = 57 M. L- J. 622. 


HINDU LAW-(6VW.) 

Legitimacy— (Cijir/rt'.) 

Issue as to— Cross-exaiMination incase of. 

Claim to be son of A by woman B — Defence that 

plaintiff was son of A by woman C — Cross-examination of 
plaintiff’s w itnesses in case of— Mode of. See CROSS-EXA- 
MINATION —Legitimacy. (1917) 42 1. C. 3 (6). 

Legitimation— Distinciton. 

Systems in which legitimation found. 

Legitimacy is a status which results from certain facts. 
Legitimation is a proceeding which creates a status which 
did not exist before. In the proper sense there is no legiti- 
mation under the Mahomedan Law’ Examples of it may 
found in other systems, The adoption of the Roman and 
the Hindu law effected legitimacy. The same was done 
under the Canon Law and the Scotch Law in respect of 
w hat is known as legitimation per subsequens matrimonium. 
An acknawledgment of legitimacy under the Mahomedan 
law is a declaration of legitimacy and not a legitimation. A 
declaration, though it cannot be withdrawn, may be contra- 
dicted, for it is only a statement; legitimation is an act, which 
being done cannot be undone. {Lord Dnnedin.) HaBIBUR 

Rahman Chowdhury v. Altak Ali Chowdury. 

(1921) 48 I. A. 114(120-1) = 48 C. 856 (864. 866) = 

19 A. L J. 414= 33 0. L. J. 479 = 
(1921) M. W. N. 366=26 0. W. N. 81 = 
23 Bom. L. R. 636 = 29 M. L. T. 364 = 14 L. W. 176 = 
(1922) P. 0. 159 = 60 I. C. 837 = 40 M. L. J. 610. 

PRESUMFI'ION against. 

Inheritance of father and his undivided brother — 

Exclusion from — Presumption from. 

The plaintiffs, the sons of one Lall Singh, alleged that he 
was the son of Mohun Singh, that Mohun Singh Was the 
brother of Tara Singh, the last male owner of the suit pro- 
perties. and that they were, therefore, entitled to succeed to 
the properties of Tara Singh on the death of his widow, 
Maha Koer, The question was whether the plaintiffs had 
established the legitimacy of either Mohan Singh, or I>all 
Singh. 

The illegitimacy of the said two persons was alleged by 
Maha Koer as early as 1837. The evidence showed that 
they (lid not share the family property with Tara Singh, 
that (hey did not succeed to it on the death of Tara Singh, 
but that Maha Koer excluded them and held sole possession 
in succession to her husband. The plaintiffs gave no evi- 
dence of the legitimacy of their ancestors. 

Held, that the presumption of the illegitimacy of the said 
two persons was almost irresistible (536). 

The proved exclusion of Mohan Singh and of Lall Singh 
would raise a strong presumption of their spurious birth 
(539). {Sir Edward V. Williams.) JOWALA BUKSH 7'. 
Dh ARUM Singh. (1866) 10 M. I. A. 51 1 =2 Sar 189. 

Presumption of. 

Ackncwledgment and treatment of son as legitimate 

by Prince of ancient family — Presumption from — Boy of 
leaver unknown caste — Treatment of, as legitimate by such a 
person — Improbability of. 

The leading improbability on the other side is that the 
Maharajah should have acknowledged and treated spurious 
children as his own. It was .strongly urged that it was not 
possible that such children could have been palmed upon 
him in the manner described, and equally impossible to .sup- 
pose that he would knowingly have connived at such a 
fraud, and especially at the introduction into his family of a 
boy of low or unknown caste to be the .successor to the Raj. 
Such a successor would have been revolting to his pride as 
a Prince of an ancient family, and to his religious feeling as 
a Hindoo. His conduct in acknowledging the children was 
relied upon as ccjgent, if not conclusive, evidence of their 
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HINDU LAW— 

Legitimacy— 

Presumption— ( o.v/r/.) 

legitimacy (240). (^Si?' .^fontague £. Smith.) Kurka l.ALE 

Opendronath Sahee Deo v. Court of Wards. 

(1879) Bald. 235 = 3 1. J. 376. 

• AIaTt‘iag€y cohabitation and acknoiolcd gment of child 

— presumption from — Evidence to counteract — Quantum. 

Upon an issue as to the paternity of children, held, that 
the evidence adduced by the appellants was insufficient to 
overthrow the prtma facie case of the respondents, which 
rested upon the presumptions arising from marriage, cohabi- 
tation, and the acknowledgment of the children by the Maha- 
rajah, and upon evidence of their births, and that, though 
the respondents’ case was improbable and weak, in import- 
ant respects, yet, in the face of the presumptions referred 
to, the unanimous judgment of the High Court declaring the 
children to be the sons of the Maharajah could not lie rever- 
sed except upon clear and conclusive evidence, which was 
not forthcoming (261-2). {^Sir Montague h. Smith.) 

Burra Lall Opendronath Sahee Deo v. court ok 
Wards. ( 1879) Bald. 235 = 3 I. J. 376. 

Mother lodged and apparently treated as 7vife — Child 

of, born in fathers house and treated as legitimate — Pre- 
sumption of legitimacy of. 

The legal presumption in favour of a child born in his 
father’s house of a mother lodged, and apparently treated 
as a wife, treated as a legitimate child by his father, and 
whose legitimacy is disputed after the father’s death, is one 
safe and proper to be made ; and the opposing case should 
be put to strict proof (365 6.) {ford Justice James.) 
RAMAMANI AMMALz'. Kutanthai Natchiak. 

(1871) 14 M. I. A 346 17 W R. 1 

2 Stith. 493 -2 Sar.736. 

Recognition of legitimacy by members of family — 

Possession long witj^allcged legitimate son - Question of his 
legitimacy raised at ter long lapse of time. 

In a case in which the legitimacy of a person in possession 
is questioned, a very considerable time after his possession 
has been acquired, by a part> who has a strict legal right to 
question his legitimacy, the defendant, in order to defend 
his status, should be allowed to invoke against the claimant 
every presumption which reasonably arises from the long 
recognition of his legitimacy by members of the family or 
other persons (77). {Sir James IV. Colvile.) RaJENDRO 

Nath Holdar v. Jogendro Nath Banerjek. 

(1871) 14M. I. A.67 = 15W. R. P.C.41 = 
7 B. L. R. 216 = 2 Suth. 422 = 2 Sar. 666. 

•Son— Legitimacy of— Decision on, based on his 
resemblance TO his alleged k.ather. 

■ Legality of. 

In a case in which the question was whether the son of 
a deceased person whose estate he sued to recover was a 
legitimate child or was a spurious and supposititious child, 
held that the decision of the trial judge in favour of the 
plaintiff based upon the personal resemblance of the plain- 
tiff to his deceased father could not be received or acted oa 
by a Court of appeal. {Lord Brougham.) JESWIINT 
SINGH'JEEV, Jet Sing Jee. (1841) 2 M.I.A. 424 = 

6 W. R. P. c. 46 = 1 Suth. 150 = 1 Sar. 213. 

Maintenance. 

Adopted son— adoptive mother— Maintenance 
of — Land assigned for. 

Agreement for payment of. 

Amount of. 

Arrears of. 

Babuana grant for. 

Charge in respect of. 

1x6 


HINDU LAW-(6W./.) 

Maintenance— ( Contd.) 

Compromise of claim to, of permanent nature 
— Setting aside of. 

Concubine of deceased— Right of. 
coparcenary under Mithakshara law— Right 
u.ased on. 

Grant for. 

Heri table lstekest— A(;reeme\ I FOR payment 

OF MAINTENANCF. CKE\TING. 

ILLEGITIM.VI'E SON. 

JOINT FAMILY— Widow OF dece.vsed member of 
—Maintenance ok— Allotment of portion 

OF JOINT ESTATE IN SATISFACTION OF. 

Mithakshara law— Maintenance right under 

—MOTHER. 

Payment of, on possession of estate being ob- 
tained BY contractor— agreement FOR. 

PROPER'I'V ALLOITED FOR, WITHOUT POWER OF 
TRANSFER— ATTACH.M ENT AND SALE OF. 

Property assigned for — Rent payable for — 
Alteration of. 

Rate of. 

Refusal of. 

Son— Claim by, against father’s estate. 

Suit for— Agreement prior bei ween parties 
mxing amount— Suit apart from— M mntain- 
ability. 

Widow. 

Wife. 

Wrongflt. withholding of. 

Adopted SON— Adoptive mother — Maintenance 

OF— Land assigned for. 

.. ... -Acquisition of, under Land .Acquisition Act — Com- 
jH.'Hsation paid for — Right in — Kelincjuishment (ff — What 
amounts to. See HINDU Law— ADOPTION — ADOPTED 

SON — Adoptive mother— Maim enanck of. 

(1879) 6 I. A. 196 (210) -2 M. 91 (103). 

AGREEMENT FOR PAYMENT OF. 

Construetion — Possession of estate being obtained by 

contractor — Agreement for payment on — Possession not in 
fact obtained by him — Effect — Charge on estate — Heritable 
interest — Agreement if creates. 

Where a Hindu widow, entitled to her husband’s estate, 
e.xecuted a deed in favour of B, Ids first cousin once remov- 
ed, by which she undertook, when she got possession of the 
estate, to pay, out of the malikana dues recovered by her, 
a certain sum a year to B as the same was paid for main- 
tenance to his ancestors by her husband, held, that the 
agreement became wholly ineffectual because the widow 
never got possession at all and that the allowance promised 
to B was in any event not a heritable interest nor was it a 
charge on the inheritance. {Lord Hohhousc.) ROSHAN 

Singh Balwant Singh. (1899) 27 1. A. 61 = 
22A. 191 = 4 C. W. N 363=2 Bom. L. R. 629 = 

7 Sar. 642. 

Amount of. 

Agreement — Amount fixed by — Reduction of -- Suit 

raising question of — Decision of, on foot of decision in 
prior suit by plaintifps father raising question — Pro- 
priety. 

K, the great-grandfather of the appellant and the grand- 
father of the respondent, bequeathed the whole of his zemin- 
dary to his eldest son, leaving a certain fixed stipend to each 
of his other children. The question in the suit out of which 
the appeal arose was whether the appellant had made out 
a case for tire reduction of those stipends which admittedly 
were originally proper. 
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HINDU LAW-CC^w/rt-.) 

Maintenance 

AMOUNT Oy—{Cofift/.) 

The appellant complained before their Lordships that the 
Court below had not decided the case ; that, upon reference 
to a former decision, they were satisfied with that, without 
entering into any discussion of the points of law raised by 
ihe appellant. That former decision was given in a suit to 
which the appellant’s father was originally a party. In the 
suit out of which the appeal arose no new facts were 
brought in and no new point was raised by the appellant, 
and there was nothing in the case but the amount of the 
arrears and the amount of payment. 

//cA/, that the suit had been properly decided upon refer- 
ence to the former decision. (.)//'. Thomas Erskific.) 

Mahar.*\jah Grees CHUNI) Roy r-. Shumboo Chund 
ROY. (1835) 5 W. R. 98 P. C. = l Suth. 24(26) = 

1 Sar. 63. 

Agreement between parties fixing — Suit apart from 

agreement claiming larger amount — Amount to be allowed 
in case of. See MAHOMEDAN LAW — MAINTENANCE— 

Rate oe . 

(1883^10 I. A 45(49-50) - 9 0.945 (951). 

Decision of Indian Courts as to — P. (^’s interference 

with. Sec also IIlNUU LAW — Widow — MAINTENANCE 

OF*— Rate ok— Decision ov Indian Courts as to — 

V. C.’S INTERFERENCE W ITH. 

See lliNDi? La\\’— Impartible Estate— Junior 

MEMBERS— Maintenance ok— Decision oe Indian 
Courts as to. (1867) 12 M. I. A. 1 (40). 

The quantum of maintenance to be allowed to a 

Hindu widow is a question with which the Courts of India, 
having local knowledge, and being conversant with the 
habits of native families, are peculiarly competent to deal, 
and strong grounds should be shown to justify any interfer- 
ence by this Committee with their discretion in that matter. 
(.V/V fames IV. Colvilc.) COI.LECTOR OE M ADUKA ?■. 

MOOTTOO Ram \i inga Sathurai hv. 

(1868) 12 M l. A. 397 (447) = 10 W. R. P. C. 17 = 

1 B.L. R.P. C. 1 2 Suth. 135 -2 Sar. 361. 

It remains only to notice the other point with res- 
pect to the residence. It may l)e fairly assumed that this 
question was taken into consideration by the Judge in fixing 
the amount of the maintenance. It was a matter for the 
discretion of the Judge, and a matter with which this Hoard 
would be very reluctant to interfere, unless it could be 
shown that the Court below had miscarried in some very 
gross and striking manner. (Lord Justice Sei^uyn.') KaT- 
CHEKALEYANA RUNGAPPA KaLAKKA TOLA 00D1.\R r-. 

Kachivijaya Rungappa Kalakka T0L.\ OODIAK. 

(1869) 12 M. I. A. 495 (606)- 2 B. L. R. (P. C.) 72--- 

2 Suth. 206 = 2 Sar. 461=11 W. E. 33. 

-The Judicial Committee will be extremely reluctant 

to interfere with the decision of the Court below upon a 
question of maintenance, and will hesitate very much to do 
so, unless there were some special circumstances in the 
case which indicated that there had been a miscarriage 
in the way in which the maintenance had been arrived at 
(56). (Sir Montague E, Smith.) Sreemuttv NittO- 

KISSORY DASSEEC'. JOGENDRO NaTD MULLICK. 

(1878) 5 I. A. 55 = 3 Sar. 792 - Bald. 159= 3 Suth. 506. 

It is not the practice of the Judicial Committee to 

interfere in a question to the amount of maintenance. 
That is a matter with which the Courts in India are Ijetler 
qualified to deal. (Lord Macnaghten.) KaCHI KalIYANA 

Rengappa Kalakka Thoi a Udavar v. Kachi Yuva 
Rengappa Kalakka Thola Udayar. 

(1905) 32 I. A. 261 (266)=283M. 608 (512) = 
C.L. J. 231 = 10 0. W, N. 96= 1 M. L. T. 12 = 


HINDU LAW— (C^«/rf'.) 

Maintenance— (0«///.) 

Amount OY^(Contd:) 

2 A. L. J. 846 = 7 Bom. L. E. 907=8 Sar. 866 = 

16 M. L. J. 312. 

The fixing of maintenance being a pure question of 

discretion, the Privy Council will not interfere with the 
' amount fixed by the High Court. (Lord Buckmasterf 

Hraja Sundar Deb v. Swarna Manjeri Dei. 

(1917) 22 C. W. N. 433 = 47 I. C. 36 = 

(1918) M. W. N. 313. 

Determination of — Principles guiding. 

The question of determining the amount of maintenance 
is always a question for the discretion of the Court, and 
such discretion must be exercised having regard to all the 
circumstances affecting the case. (Lord Buckmaster.) BraJA 
Sundar Deb v. Swarna Manjeri Dei. 

(1917) 22 C. W. N, 433 = 47 I. C. 36 = 

(1918) M. W. N. 313. 

Enquiry as to^ directed by remand order of High 

Court — Eindence at — Right of parties to adduce. 

Where, in a case as to the amount of maintenance to be 
awarded out of an estate, the High Court in special appeal 
remanded the suit for the purpose of ascertaining and fixing 
the amount of such maintenance, keld^ that under the in- 
quiry it would be comjjetent to either party to produce evi- 
dence in support of his case during the conduct of the in- 
quiry, and that if evidence had been improperly rejected, 
such improper rejection of evidence would have constituted 
a valid ground for appeal. (Lord Justice Selivytt.) 

Katchekaleyana Rungappa KalakkaTola Oodiar 
V. Kachivijaya Rungappa K alakka Tola Oodiar. 
(1869) 12 M. T. A. 495 (603 4)= 2 B. L. E. P. C. 72 = 

2 Suth. 206 = 2 Sar. 461 = 11 W. E. 33. 

Arrears of. 

Riyht to — Demand and refusal — Proof of — Neces- 
sity — Wrongful withholding — Presumption of., from non- 
payment. 

In order to recover arrears of maintenance it is not neces- 
sary to prove a demand for each year’s maintenance as it 
became payable. On the contrary, while non-payment of 
maintenance to a person entitled thereto does not necessarily 
give him a right of action for arrears, it constitutes prima 
facie proof of wrongful w ithholding. It is only upon a full 
consider. iiion of all the circumstances of each particular 
case that it is possible to decide whether such prima facie 
proof has been rebutted (1 59). (Sir Henry De Villiers.) 

Raja Varlagadda Mallikarjuna Prasada Nayudu 
7'. K\j \ Varlagadda Durga Prasad Nayudu. 

(1900) 27 I. A. 151-24 M. 147(164-6) = 

5 C. W. N. 74= 2 Bom. L. R. 946 = 7 Sar. 761 = 

10 M. L. J. 294. 

Wrongful withholding of maintenance — Inference of, 

from circumstances of ca.<e — Propriety. See HINDU LAW 

— Impartible estate — Junior members— Mainte- 
nance OF — Wrongful withholding of. 

(1900) 27 I. A. 161 (169-61)= 24 M. 147 (164-7). 

Wrongful withholding of maintenance — Presumption 

of, from non payment. See HINDU Law — MAINTENANCE 

—Arrears of— Right to. 

(1900) 271. A. 161 (169) = 24 M. 147(164-6). 

— Wrongful 7vilhholding of maintenance amounting to 

refusal of it — What amounts to, in case in which there was 
no specific demand. 

In a suit to recover arrears of maintenance brought by the 
widow of a deceased Hindu again.st his eldost son, there was 
no evidence that the plaintiff bad made a specific demand 
for the maintenance. There was, however, evidence of 
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HINDU LAW— 

Maintenance — ( Contd.) 

Arrears OY^{Co,itd,) 

antecedent litigation between the widow and the son wliich 
showed the stale of hostility in the family, and accounted 
for the withholding by the defendant t.f the nuiintenance to 
w'hich the plaintiff was entitled. 

Heldy affirming the Courts below, that there was a with- 
holding of the maintenance liy the son under circumstances 
which would amount to a refusal of it (116, 119). \_:Siy 
Montague E. Smith.) NaravaNA RAO KaMCHANDKA 
Pant v. Kamabai. (1879) 6 I. A. 114 - 

3 B. 415 (417, 421) -6 C. L. R. 162 = 

4 Sar. 24 = 3 Suth. 617. 

Babuan x grant for. 

{See also HINDU LAW— IMPARTIBLE ESTATE— 

Darbhanga Raj.) 

Alienahiltty of — Custom aj^ainst — Proof of — Evi - 

dence disproving custom. 

Where, in a case in which a family custom was set up to 
the effect that property gi anted for maintenance by a 
babuana grant was inalienable, numerous instances were 
proved in which alienations of small portions of the property 
took place, and in not a single instance was it proved that 
any objection, based upon the alleged custom, was rai'^ed by 
any one loan actual, or threatened, alienation, held, that 
the evidence disproved the custom set up. (ford .■Ithi'^Si'u.) 

Duroadut Singh v. Rameshwak Singh. 

(1909) 36 1. A. 176 (184) - 36 C. 943 (954)= ■ 
6 M. L. T. 68-10 C L J. 233 - 13 C.W N. 1013= . 
11 Bom L. R- 901 - 6 A, L. J. 847 4 I. C. 2 

19 M. L J. 567. 

Alieuahility of — CustvVi against — Validity of. I 

Quaere, as to the legal validity of a family custom to the ' 
effect that property granted for maintenance by a babuana 
grant is inalienable, lying up, as it would, pr(*perty for, pos- 
sibly, many generations, {font Atkinson.) DURG \l»U'r 

Singh v. Rameshwak Singh. 

(1909)361. A. 176(184) = 36 C.943 (964) = 
6M. L. T. 68 = 10 C. L. J. 233 = 13 C.W N. 1013 = 

11 Bom. L. R. 901 6 A. L. J. 847 = 

4 I. C. 2 19 M. L. J. 567. 

— Alienability of — Property grant, d impartible. 

The question for deci.sion was wliether the fact that the 
grant of the suit property, made originally by the then head 
of the family to his .son, was admittedly a babuana grant 
rendered the property inalienable by the son of the original 
grantee, to whom it had descended. It was conceded that 
the lands, or usufructs, rranted by the baliuana grant in 
question were impartible— descendible to the eldest male 
heirs of the grantee to be held, or managed, by the pei'son to 
whom they descended for the maintenance of the family — 
and that, on failure of male descendants, they reverted to 
the raj and became the property of the holder of the raj lor 
the time being, or that the interest granted then ceased to 
exist, whatever it might be ; and further, that meanwhile 
the Government revenue should be paid by the grantee, or 
the person to whom the property should descend through the 
holder of the raj. There w’as no provision, express or im- 
plied, in the grant that the interest granted should be inali- 
enable. 

//eid^ that it did not follow from the fact that the pro- 
perty granted was impartible that it was inalienable, and 
that, in the absence of some special family custom regulat- 
ing its enjoyment, the property granted under such a grant 
was alienable. 

The result of the authorities as to the right to alienate is: 

In cases governed by the Mithakshara law, a father may 
sell or mortgage not only bis own share but his sons’ shares 
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in family property, in order to satisfy an antecedent debt of 
his own, not being of an immoral or illegal character, and 
. . . such transaction may be enforced against his sons by a 
suit and by proceedings in execution to which they are not 
parties. 

Notwithstanding the inipaitibilily of property grante-d by 
a babuana grant, it comes apparently, in the ah.sence of <onie 
special family custom regulating its enjoyment, within this 
principle. (Lord Atkinson.) Di.'FGADUT Singh v. 

Rameshwak Singh juhaduk. 

(1909; 36 I. A. 176 (182 184) - 36 C. 943(952 4) = 
6 M. L. T. 68 - 10 C. L. J. 233 = 13 C. W. N. 1013 = 

11 Bom. L R. 901=6 A. L J. 847 = 

4 1. C. 2- 19 M. L. J. 567. 

tVature of, 

A babuana grant is a grant for the maintenance of the 
grantee and his family, descendible to his male de.scendants. 
(I.ord Atkinson.) DUKGADUT SING.H v. KaMESHWAR 

SINGH Bahadur. (1909) 36 I. A. 176(181) = 

36 C. 943 (951 ) 6 M. L. T. 68-10 C. L. J. 233 
13 C. W. N. 1013 11 Bom. L. R. 901 6 A. L. J. 847- 

4 I. C. 2 19 M. L J. 567. 

Charge in RKSPEri of. 

• .Agreement creating — What amounts to. See HINDU 

Law— Main'i enance— Agreement for. 

(1899) 27 1. A. 51-22 A. 191. 

Grant creating — What amounts to. .SV^ HINDU 

1. AW— Lmpartihek fstate— junior member— Main 

'I'KN ANUE OF. 

(1920) 47 I. A. 149 1 163) 47 C. 932 (949-50). 

If’ill ereating — IVbat aniowits to. 

By his ivill a Hiiuh* expressed his hoix.*> that his wives 
am! his sons would all live amicably together, and that all 
would look upon and consider his eldest son as the head of 
his family after his death. He then bequeatlicil the w hole 
of his property, real and personal, to his eldest son, direct- 
ing him to provide for both of his wives and to paj’ them 
proper respect, and to provide also for his younger brothers 
and for the testators’ dependants ; and he declared that he 
had made those piovi.rions witli a view to prevent dissen- 
sions in the family, and to er.able them to live in peace and 
harmony after his decease. If, however, the younger sons 
should not feel disposed to abide by those directions, and 
shoukl insist upon a separation from the family, then the 
will provided that the eldest son was to receive the rents of 
two villages mentioned in the will, and pay over the pro 
ceeds to his younger brothers as such proceeds were from 
time to time received, and he was further to pay to each the 
sum of Rs. 25,000. The testator then gave Rs. 13,000 for 
the benefit of his grand-daughter, the daughter of the eld- 
est son of the testator, on her marriage, and allotted 
Rs, 40,000 for what he called the customary outlay in the 
first year after his death, including religious pilgrimages. 
The will then proceeded : — “Nana, the eldest son, shall pro- 
vide for both the mothers, treating them with great respect; 
and he shall regard each of his two younger brothers as a 
son. providing for them, L-nd my old servants, in a manner 
befitting their several conditions in life.” 

Ifeld. that, on the proper construction of the will, it did 
not create a right in favour of the widows of the testator 
which was a specific “charge on the inheritance of any es- 
tate” within the meaning of the words in sub-section 13 of 
S. 1 of the Limitation Act of 1859, and that a suit brought 
by one of the widows against the eldest son of the testator 
for maintenance and arrears under the w ill was not barred 
after the expiration of 12 years from the testator’s death 


1848 


i847 


THE PRIVY COUNCIL DIGEST 


HINDU LAW— (C'tw/./.) 
Maintenance— 


! HINDU 

Maintenance— 


CHvXKGein respect ok— (CW^.) 

under that sub section (117-8). {Sir Montai^ue E. Smith.) 

Narayana Rag Ramchandra Pant v. Ramabai. 

(1879) 6 I. A. 114-3 B. 415(419 20) = 6 C. L. R. 162 = 

4 Sar. 24 = 3 Suth. 617. 

C:OMPROMISE OK CLAIM JO, OF PERMANENT NATURE— 

SETi'ING ASIItE OK. 

Jurisdiction of Court. See COM PROMISE— MAIN- 
TENANCE. (1899) 26 I. A. 268^279) = 

27 C. 103(115 6). 

CONCUBINE OK DECEASED— RIGHT OF. 

Residence in family house of deceased if a condition 

of. 

The real (juestion is whether to be of the family the con- 
cubine, otherwise entitled to mainteance, must reside in the 
same house with the deceased together with his wife and 
the regular members of the family. Their Lordships are 
of opinion that such common re^sidence is now unnecessary, 
whatever may have been the case when the concubine was 
a slave of the household (162). 

Provided the concubinage be permanent, until the death 
of the paramour, and sexual fidelity to him be preserved, 
the right to maintenance is established, although the concu- 
bine be not be kept in the family house of the deceased. 
This incident of residence in the family house was not the 
essential reason for the right to have maintenance from the 
goods of the deceased paramour, but rather a means of en- 
suring the qualified chastity of the mistress (162-3). 

Quaere, whether “avaruddha" now means no more than 
kept and reserved for the sexual enjoyment of one man, 
to whom the mistress remains faithful (161). {ford Dar- 
ling.) BAI NAGUBAI 7'. Bai Monghibal 

(1926) 631. A. 163 = 50 B. 604 = 24 A. L. J. 729 = 

(1926) M. W.N. 614 = 3 O.W.N. 599 = 44 0. L. J. 53 = 
24 L. W. 309=28 Bom. L. E. 1143 = 31 C. W. N. 128 = 
961. C. 20 = A. I. R. 1926 P. C. 73 = 51 M L- J. 577. 

CO-PARCENARY UNDER MiTHAKSHAR A LAW— RIGHT 

BASED ON. 

Reginninc^ and end of. 

In an ordinary joint family ruled by the Mithakshara law 
the junior members, down to three generations from the 
head of the family, have a co-j)arcenary interest accruing by 
birth in the ancestral property. This co parcenary interest 
carries with it the inchoate right to raise an action of par- 
tition, and until partition is de fcuto accomplished these 
same persons have a right of maintenance. This right is an 
inherent quality of the right of co parcenary — that is, of com- 
mon property. The individual enjoyment of the common 
property being ou.sted by the management of the head of the 
family, they have a right till they exercise their right to 
divide, to be maintained out of the property which is com- 
mon to them, who are excluded from the management, and 
to the head of the family who is invested with the manage- 
ment. As it is expressed by the late Mr. Mayne, "those who 
would be entitled to share in the bulk of the property are en- 
titled to have all their necessary expenses paid out of its in- 
come” (l53). 

The right to maintenance, so far as founded on or inse- 
parable from the right of co-parcenar>', begins where co- 
parcenary begins and ceases where co parcenary ceases (153). 
{Lord Dunedin.) RamA RaO v. RaJA OK PllTAPUR. 

(1918) 45 I. A. 148 = 41 M. 778 (784) = 
24 M. L. T. 276 = (1918) M. W. N. 922 = 
23 C. W. N. 173 = 28 C.Ji.J. 428 = 20 Bom. L.B. 1056 = 
16 A. L. J. 833 = 5 Pat. L-W. 267 = 471, C. 354 = 

35 M. L. J. 392. 


f Grant FOR. 

Absolute grant — Grant resumahle by grantor's suc- 
cessor — Evidence. 

The question was wliether the grant by a former Raja of 
the Zemindary of Pacheet of a portion of the said zemin- 
dary to a member of his family was one for the mainten- 
ance of the grantee, and consequently resumable by the 
respondent, the succeeding Raja, or whether, it was an 
absolute grant 

Held, on the evidence, affirming the court below, that the 
grant w as only one for the maintenance of the grantee, and 
was resumable by the respondent (106). {Lord Langdale,) 

Anund Lal Sing Deo t/. Maharaja Dheraj Gur- 
ROOD Narayan Deo Bahadoor, 

(1850) 6 M. I. A.82 = 1 Sar. 399 = 1 Suth. 221. 

.ilienabilily of — Maintenance of particular class — 

Grant for — Alienability of, sj long as there are members 
of that class. 

Quaere, whether land dedicated i>ermanent!y to mainten- 
ance of a particular class is to remain inalienable in the 
hands of the person to w'hom the grant was made, and his 
descendants, as long as there should be descendants of his, 
for ever, so as to prevent a sale and to render it perpetually 
inalienable. {Lord Justice Knight Brucef) RaJAH 

Nursing Deb v. Koylasnath Roy- 

(1862) 9 M. I. A. 65= 1 Sar. 842. 

Babuana grant. See HINDU LAW — MAINTEN- 
ANCE — Babuana grant for. 

Condition of — Provision for maintenance of depen- 
dants and relations if a — Hon compliance with — Grant if 
7wid or voidable on ground of. 

Where by a sunnud. in the nature of a deed of mainten- 
ance, villages and lands w ere granted to J, to hold ‘‘posses- 
sion of the villages and lands, and support his dependants 
and relations from generation to generation”. 

Quaere, whether the maintenance of the two classes of 
persons described was, or was not, the condition of the 
grant so as to render it void or voidable, in the event of 
the maintenance not being afforded. {Lord Justice Knight 

Bruce.) Rajah Nursing Deb v. koylasnath Roy. 

(1862) 9 M.IA. 66=1 Sar. 842. 

Construction of — Maintenance —Means of — Failure 

to provide with — Condition as to — Meaning and effect of , 
in case of persou already maintained by grantor —Failure 
to provide at all or failure to provide as at time of grant. 

A deed executed in 1778 by the ancestor of the defen- 
dant in favour of 4 members of the family to which the 
appellants belonged was in these terms : — 

" For as much as from the days of the Maharajahs, my 
deceased ancestors, you have all along been supported in 
various ways (such as) by service in my kingdom and by 
(grants of) villages and lands; and as I too am supporting 
you in the same manner,.. . (I have determined that) a 
means of support, that is, a perpetual wage should be given 
to you ; and in case in my time or in the time of my descen- 
dants, you or your descendants should not be supported in 
various ways (by me or by my descendants), then, as a means 
of maintenance, that is to say, as wages, I do hereby 

assign to you seven villages, namely, in the nature of a 

fixed (perpetual) remuneration. How’ever, as you are now 
being supported by ( the profits derived from) three villages 
and by other means, for this reason four villages have not 
been made over to you. Those three villages that are now in 
your possession by virtue of farming leases, of leases for a 
fixed period, and of charitable grants (you will now bold), 
and you will pay rent for them, and other dues on account 
of them, as you have done from heretofore. If ever in the 
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time of my descendants you are not provided with the 
means of maintenance (by them), then let those descen- 
dants of yours who may be living at that time produce this 
deed, and taking possession of the three above-mentioned 
villages, and also of the four villages (now held) (by 
me), enjoy possession of them rent-free from generation to 
generation.” 

The appellants contended that by the terms of the deed 
each successive Raja was under an obligation, either to 
maintain them, and that not merely by grants of land, but 
by employing them on his estate and paying them wages, 
or to give them the four villages named in the deed; and ac- 
cordingly, that the conditional grants to descendants became 
at once operative in their favour, when the late Rajah had 
dismissed the first appellant from his service in 1876, and 
declined to employ either him or any other of the appel- 
lants. 

HelJy over-ruiing the contention, that the contingency 
upon which the disposition of the four villages depended, 
was the failure of the Rajah to provide maintenance, and 
that no claim could lie so long as the appellants had sufii- 
cient means of maintenance derived from the holders of the 

Raj (154). 

The words *Tf ever in the time of my descendants you 
are not provided with the means of maintenance” must be 
given their primary and natural meaning. There is 
nothing in the context which suggests that the condition 
which they express must be qualified by the previous nar- 
rative of the means by which the four named grantees had 
actually been supported (l54). {Lord li'a/sofi.) C'HUNDl 

Churn Barna v. Rani Sidheswari Debi. 

(1888) 15 I. A. 149 16 C. 71 (78 9j 5 Sar. 231. 

Duration of — I^resumption, 

Gifts or contracts expressed to be for maintenance, and 
indefinite as regards duration, may be shown by the acts of 
the parties or other circumstances to be intended to operate 
in perpetuity ; but prima facie they are limited to the life 
either of grantor or grantee. {Lord Hobkousef) KARIM 

Nensey V. Heinrichs. (1901) 28 1.A. 198 = 

26 B. 563 (573) = 6 C.W.N. 1 = 3 Bom. L R. 472 = 

8 Sar. 79. 

Father— Cash aiiouiance to — Grant of — Duration 

of^Life of grantor only. 

Plaintiff was a partner in trade with his grandfather, 
father, and uncles. A deed of dissolution was prepared and 
executed by the plaintiff’s partners; but the plaintiff hesi- 
tated to sign the deed. The defendants carried on business 
in partnership. They employed the plaintiff’s firm or his 
father, as one of the firm, to transact their Meccuiidum 
business, and they were consulted about the dissolution. 
Kor some reason they were desirous that the dissolution 
should take place as arranged, and were willing to give the 
plaintiff some benefit to induce him to agree. Negotiations 
between them resulted in a letter written by defendants to 
plaintiffs ; and on the same day the plaintiff signed a disso- 
lution deed. The letter written by the defendants to 
plaintiff read as follows : — ‘Tn consideration of your having 
at our request signed the agreement of dissolution of part- 
nership we hereby agree to pay you on behalf of your father 
a sum of rupees 500 per month, until such time as your 
father m^es provision for your maintenance, so as to give 

thereby himself the above sum every month for such mainte- 
nance.” 

I 

Held on a construction of the letter, that the liability 
of the defendants to pay the Rs. 500 a month to the plain- 
tm came to an end on the death of his father, 
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The language of the contract pointed strongly to the life 
of the intended or supposed grantor, viz,y the father, as the 
limit of the grant. What the defendants guaranteed was 
that plaintiff’s father should be bound to allow Rs. 500, and 
that, if he did not. they would pay on his behalf. There 
was nothing to show that they intended to incur more 
liability than plaintiff’s father would have incurred if he 
had executed a bond obliging himself to pay his son Rs. 500 
for maintenance, {l.ord L/obhouse.) KakIM NeN.SEY v. 

Heinrichs. (1901;28I.A. 198(201-2) = 

25 B. 563 (572-3)= 6 C.W.N. 1 = 
3 Bom. L.R.472=8 Sar. 79. 


(Jffl or lease oral and for indefinite duration — 

Duration of — Gift or lease for life or resumabU either at 
pleasure of lessor or upon notice — Evidence. 

The question for decision was whether a iea.se or gift 
made orally, and for indefinite duration, by the plaintiff 
(respondent) to the defendant (appellant), was a lease for 
life, or a lease or gift resumable either at the pleasure of 
the lessor or upon notice. 

The parties stood in the relation of mother and daughter, 
and the circumstances under which the gift was made were 
these : The mother (plaintiff) was the tnlookdar of a 
talook containing a number of villages. The daughter 
married, and became a widow. For some time she lived 
with her husband’s family. She then quarrelled with them, 
and it would seem that they deprived her of her share of 
the husband’s property, upon which she came to her mother 
in destitute circumstances, and her mother gave hei the 
property in question by way of maintenance. The parties 
belonged to the trilx; of Ahbans. wlio appeared to l>e Ma- 
liomedans, but witli several customs of their own ; and it 
would seem that their law of inheritance and their law cif 
maintenance were tribal laws. 

There was evidence in the case to the effect lliat where a 
gift was made by way of maintenance it was a gift resu- 
mable by the grantor, and upon that evidence the Courts 
below held that by the tribal custom of the parties the right 
to resumption existed. 

Their Lordships affirmed the judgments below (136). 
{Sir Arthur Hobhouse). NAJBAN BIBI v. ChaND BiBI. 

(1883) lOI.A. 133=10 C. 238 (240-2) = 


13C.L.E. 401 = 4 Sar. 472. 

Grant to a person and his heirs — Grant a mainte- 

nance grant in case of former but not such a one in case of 
latter — Construction of grant. 

The operative part of a sanad, by which a Fergana was 
granted by the Government to A', witnessed that the Gov- 
ernment granted the ”Taluka”of the said Fergana together 
with all lands cultivable or uncultivated to K for his life as 
“revenue free jagir by way of maintenance,” and that 
“after the death of K the said Ilaka will continue to 
stand in the names of his children and as a permanent 
zemindari assessed to a light amount of jama.” 

Heldy on a construction of the sanad, that the grant was 
a maintenance grant in the case of K, but not in the case 
of his descendants (580). {Lord Parker.) SakINA Bai 

V. Kaniz Fatima Begum. (1917) 22 C.W.N. 577= 

47 I.C. 632 = (1918) M.W.N. 384. 


Gras or InAoalah tenure-'-Crant in — If necessarily 

grant merely for maintenance. 

In a case in which the question was whether a grant was 
one merely for maintenance, the finding of the Assistant 
Commissioner was as follows : — “That the grant of village 
N to the ancestors of the deceased thakur was an ordinary 
grant in ‘gras’ or ‘hawalah’ tenure ; no evidence has been 

produced to rebut this natural pre.suniption. The word 
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‘Chaibat’ has not been exactly defined or interpreted by the 
defence, and is a term which is vague in its meaning.” 

//t’/d that such a finding did not show that the grants 
were necessarily grants for maintenance, neither of those 
terms necessarily importing maintenance (HO). (Sir Robert 
P Collier) RaO RaHADUR SiNGH MuSSUMAT 
JAWAHIR Kuar. (1884) 11 I.A. 75 = 10 C. 887 (892-3) = 

4 Sar. 540. 

— -Ilumble request for subsistence — Condition of 
grant as to — C>)mpliance with — What amounts to. See 

Hindu Law— Will— Maintenance— Bequest fur 
—Humble request for subsistence. 

(1905) 321. A. 105= 28 M. 173. 

“ • — JUei^itimate t^on — (h aut to — Ilerilability and alien- 

ability of. 

The owner of an estate consisting of a number of villages, 
including village .V, having at the time no legitimate son, but 
liaving an illegitimate son, the plaintiff, executed a Sunnud 
which was in these words : — “ This sunnud is granted by 
Rajah Bahadoor ” (the owner) “ in favour of you Zalim 
Singh ” (the plaintiff) “pledging to you the possession of 
mauzah S. which you will hold and enjoy in perpetuity for 
your personal expenses, food, clothing, Pan, Masala. You 
are to receive as written herein, and to be regular in rende- 
ring your service.” 

Quaere, whether upon the true construction of the Sunnud 
it was such a grant in favour of the plaintiff as would enure 
for the benefit of his children, if he had any, or enable him, 
upon an alienation of the village, to give a good title to the 
purchaser (162-3). (Sir James tV. Colvile,) Rajah PaRI 
CHATt^. Zalim Singh. (1877) 41. A. 169 = 

3 C. 214 (217-8) = 3 Sar. 728 = 3 Sutli. 436. 

Impartible estate — Junior members of — Maintenance 

of— Grant for. AVi- HINDU I,AW-— IMPARTIBLE ESTATE 
—JUNIOR MEMBERS OF— MAINTENANCE OF, 

Impartible estate— Maintenance out of — Grants for. 

See Hindu Law — Impak tiri.e Estate— Main tenanck 

OUT OF. 

'Native Ruler — Grant by — Proof of. against East 

India Company — Validity of title thereunder against East 
India Company. 

A sunnud from the Raja of Benares, dated 17 — 7 — 1785 
provided as follows : — “ Be it known to the present and the 
‘•future mutsuddies for the affairs of the amla of Pergunnah 
KJ and so on, that, as Mouza E. appertaining to the 
aforesaid pergunna, with the exception of the revenues of 
the sircar, together with the sayer, is in the name of Thakoor 
mahf of old, therefore, upon the former rule, the same 
has been rendered mahf in favour of my friend Baboo U ; 
you are desired not to molest the said Baboo in any way 
whatever as respects the aforesaid mouza, but to leave it to 
the enjoyment of the said Baboo, and you shall not demand 
a fresh sunnud for him annually.” 

Another sunnud from the Collector of Benares, dated 

16 9 — 1785, was in these words : — that ” As the village of 

E in the above Pergunna has been formerly granted as 
mahfy to the deceased Thakoor B. considering, therefore, 
the rights of Baboo as heir to the above Thakoor, the 
above village is to be continued a.s formerly, mahfy to the 
above Baboo, his heirs and descendants for ever.” 

Held that, as against the East India ('ompany and those 
claiming under them, the alx>ve documents were quite sufii- 
cient to establish that mouzah E was hereditary in the 
family of U (257-8). (Mr. Pemberton TMgh.) MUS.SU- 
MAT GfJLAB KOONWAR V. THE COI.LECTOR OF BENA- 
RES, (1847) 4 M. I, A. 246 = 7 W. B. P. C. 47 = 

1 Suth. 186=1 Sar. 343. 
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Oudh talookdar — Grant by, to cadet of family, oj 

villages appertaining to talook — Duration of— Revenue pay 
I able on villages granted — Liability for. 

The respondent, an Oudh talookdar, sued the appellant, 
the son of /, for recovery of possession of two villages situ- 
ated within the respondents’ taluk, praying, in the alterna- 
tive, that the appellant was bound to relieve the respondent 
of the revenue payable to Government in respect of those 
two villages. The ground of action alleged in the plaint 
was that the title upon which J held possession of the 
villages was a grant for maintenance resumable by the 
talukdar upon his decease. 

In point of fact, the villages in question were successively 
possessed by J's father and by /, from a period long antece- 
dent to the date of the Mutiny ; and. during the possession, 
revenue duty was invariably paid by the talukdar. Disputes 
having arisen on the re-settlement of the taluka after the 
Mutiny lietween the respondents’ father the then talukdar, 
and /, they .submitted their disputes to the British Indian 
Association of Oudh, who made an award which found 
“that the two villages given as maintenance, be decreed in 
favour of the plaintiff” (/) “ (to continue) as heretofore.” 
The award did not expressly state whether J was to take by 
succession the same right of possession which had been 
previously efijoyed by his father and grandfather. At the 
hearing of the suit the appellant produced two pottahs of 
1804 and 1808 (which had been produced by J before the 
British India Association of Oudh) granted to J^s father by 
respondent’s then ancestor. Those pottahs were indefinite 
in terms, and they did not state whether the grant was con 
fined to a right for maintenance, and whether such grants 
if given for maintenance only, were to /’j father personally, 
or were to be inherited by his descendants. 

Held, however, on the evidence of pos.session had under 
thegrant.s and on the other evidence in the case, that the 
original grants to /’.f father, although intended for main- 
tenance only, were not limited to him personally, but were 
in reality grants to him and his direct lineal descendants 
through males in the order of primogeniture, and, conse- 
quently, that the villages would not revert to the talukdar, 
until the line of descendants had become extinct. 

Held further, that one of the incidents of possession 
under the grant was that the burden of paying revenue for 
the two villages fell upon the talukdar. (Lord Watson) 

Bh.aiva ardawan Singh v. Rajah Udey Partab 
Singh. (1896)231 A. 64 = 23 0. 838 = 

7 Sar. 24 6 M. L. J. 79. 

Revenue payable on property subject of — Charge in 

respect of, on other properties of grantor and on properties 
granted by him to third parties — Declaration of — Suit by 
grantee for — Maintainability — Specific Relief Act, S. 42. 

The holder of a taluk granted certain villages appertain- 
ing to the taluk to a junior member of the family, L, in lieu 
of maintenance, it being agreed between the parties that the 
talukdar should pay the whole revenue and that L should 
enjoy the villages given to him rent free. Subsequently, by 
an arbitration award. K, the successor of the grantor, and 
the then holder of the taluk, gave other villages appertain- 
ing to the taluk to S and R for their exclusive enjoyment. 

In terms of that award, they obtained the registration of 
their names on the revenue register, notwithstanding the 
opposition of the grandsons of L. who had died in the inter- 
val. Thereupon Hs grandsons sued .S’, R and K for a decla- 
ration that K was alone liable for the Government revenue 
of the village.s granted to L, a declaration that the villages 
granted to S and R were subject to a charge for the pay- 
ment of ihe said Government revenue, ami a declaration that 
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[INDIT LAW— 
Maintenance— 

Grant for— 


the said Government revenue was a charge on each and 
every village of the taluka. 

K did not deny his liability for the Government revenue 
payable in respect of the villages granted to L. There was 
no allegation that he had not ample property to pay the 
same. Nor was there any allegation that any contingency 
had arisen which actually jeopardised the possession b> the 
plaintiffs of the villages granted to L. 

Held, that the plaint disclosed no cause of action, and 
that the action was, therefore, wholly misconceived (1(>4). 

Quaere^ whether the suit b: ought with the object of obtain- 
ing a mere declaration that the liability to pay the revenue 

of the villages granted to L was a charge on the taluq was 
maintainable in view of the provisions of S. 42 of the Spe- 
cific Relief Act. {Mr, Ameer AH.) SUNUARLAL r-. RAiM- 
JILAL. (1920)47 I. A. 149 47 C. 932 = 

24C. W. N. 929 = 16N. L. E. 114 = 28 M LT. 319 = 
(1920) M. W. N. 447 - 12 L W. 311=57 I. C. 156 

2U. P. L. R. (P. C.) 19. 


Revenue on property subject of — Covenant by grantor 

to pay— Personal covenant only or charge also created. .Vtv 

Hindu law— Impautihit estati:— Junior members 
OF— Maintenance of. ( 1920) 47 I A. 149 ( 163) -- 

47 C. 932 (949 50). 

— Re.sumption of — Grantor's right of — Ahbans — Cus 

tom among. See TRIBES — AHBANS — M AINTEN.ANCE. 

(1883) 10 I. A. 133 (136) 10 C- 238 (241 2). 

Sister married — 0//V to— Estate of inheritaiue t > 

}ur — Life estate to her with remainder to her husband . 

A Hindu executed a document called a danpatra in favour 
of his married sister, S, By the document he declared tliat 
he did of his own free will make a gift to S of an eight 
share of a mouzah for her maintenance. Tlie document 
contained the following words; — 

“You shall annually pay Rs. 3.01 1 -4 2. the annual Gov 
ernment revenue of the said moiety to the Collectoraie of 
Af, and get your name registered to the extent of the said 
amount of Government revenue, and enjoy possession 
during your lifetime. On your death, your husband, .sons, 
grandsons, and other heirs in succession will continue to 
enjoy and possess. The pt)wer to dispose of by gift or sale 
will successively vest in your husband, sons, grandsons, aiul 
others.” 

Held that, on the true construction of the deed, A took 
an heritable estate (184). 

The words “on your death your husband, sons, grandsons 
and other heirs in succession will continue to enjoy and 
possess” are sufficient to shevs' that the heirs were to suc- 
ceed as such, notwithstanding that those who would take as 
heirs are named in wrong order, or (in other words) there 
is an inaccurate enumeration of them. And the words that 
immediately follow confirm this construction (184). {Lord 
Davey). BaSANTA KUMARI DeBI v. KaMIKSHYA KU- 
MARI Debi. (1906) 32 I.A. 181=33 C. 23(28) = 

2C.L.J. 238=10 C.W.N. 1 = 7 Bom. L.E. 904 = 
2A.L.J. 810 = 9 Sar. 1 = 15 M.L.J. 320. 

Step mother — Grant by step son to — Estate conveyed 

— Allotment to her of definite shares of her husband^ s assets 

and debts. 

When an arrangemetn Is come to by which a step-mother 
is to receive a sum for maintenance, the presumption is that 
an absolute interest is not intended to l)e conferred upon 
her. 

Held that that presumption had no application to a case 
in which the interest created in favour of the step-mother was, 
not by way of a transaction following a decree of the Court, 


HINDU LAW— (6W,/.) 

Maintenance-“(0//A/.) 

Grant for— (cw^/.j 

but as the result of a transaction of a voluntary nature 
entered into by the step sons and the step-mother with con- 
siderations pro and contra, and the lady wa.s made in 
point of fact responsible for a definite share of the debts as 
well as Ixjing made entitled to a definite share of the a.ssets 
of her late husband. {Lord Shaw). SaHEB Rai v. 
SHAFIO Ahmad. (1927) 26 L W. 82 = 4 O.W.N. 534 = 

A.I.R.(1927j 101 P.C. = 31 C.W.N. 972 = 

101 I.C. 426 = 53 M.L.J. 507. 

Temi nation of, with life of grantor. 

The appellant admits that a gram for maintenance ceases 
with the life of the grantor (I03). {Lord Langdale). 
Anund Lae Sing Deo v. Maharaja Dheraj Gur- 
ROOD Nar.avan Deo Bahadoor. 

(1850; 5 M.I.A. 82 1 Suth. 221 1 Sar. 399. 


Ernst or charge if created by — Grant to a persn to 

hold possession and snppoit his dependants and relations 

Trust or charge in their favour if created. 

Where by a sunnud, in the nature of a deed of mainte- 
nance, villages and lands were granted to /, to hold "pos- 
session of tiie villages and lands, and support his depen- 
dants and relations from generation to generation,” Quaer 
whether the maintenance of the two classes of persons was 
what English lawyers would call a trust, or a charge, affect- 
ing the lands in favour of the class to be maintained. {Lord 
Justice Knight Eruce). RaJAH NURSING DEB z/. KOV- 

L.ASN.ATH Kov. ( 1862) 9 M.I.A. 55=1 Sar. 842. 


i y unis 


A f 


C i I / 






I / itiur , 

veyed in case of, 

\\ here the purpose of the grant is the maintenance of 
the grantee, such purpose goes lo siujw tiial the grant was 
intended to be for the life of the grantee only. In tlie ca.sc 
of such a grant the woids "propiietot " and '‘(oi e\ er” \\i 
not per sc create an heritable estate. 


Held that a gift of villages made by a talookdai to a 
junior member of the joint family as a maintenance grant 
enured for the life of the grantee only, notwithstanding the 

use of the words "proprietor” and "for ever” (9-10). (AD- 

Richard Couch). RaJAH RameSHAR BaKSH SiNGH v 

Arjun Singh. (1900) 28I.A. i = 

23 A. 194 (204-5) = 7 Sar. 804. 


Words — Support "in various ways” in — Meaning — 

Support " in some way or other.” Sze GRANT — CON- 

sTRuenoN— Maintenance— Property to be as- 
signed, ETC. (1888) 15 I.A. 149 (154) = 

16 C. 71 (78-9). 

heritable INTEREST— Agreement for payment of 

MAINTEN ANCE CREATING. 


—See Hindu Law— Maintenance— Agreement 

for PAYMENT OF. (1899) 27 I.A. 51 = 22 A. 191. 


Illegitimate son. 

Maintenance of. See UNDER HINDU Law — ILLE- 

GlTIMA'i'E SON. 

Impartible estate. 

Junior members of — Maintenance of. See IIiNDU 

Law — Impartible rstate — Junior members^ 
Main'ienance of. 


Maintenance out of. See HINDU Law — IMPARTI- 
BLE ESi'ATE— M aintenance out of. 


THE PRIVY COUNCIL DIGEST 




HINDU LAW-(6W^.) 

Maintenance— 

JOINT FAMILY— Widow of deceased member of— 
Maintenance of— Allotment of portion of 
JOINT estate in satisfaction of. 

No partitiou by. See HINDU LAW— JOINT FAMILY 

—Widow— Maintenance of Land allotment for. 

(1899) 27 I.A. 39 (41) - 27 C. 515 (619). 

Mithakshara Law— Maintenance right under. 

Basis of — Relatioiship — Proprietary interest — Per- 
sons entitled by reason of. 

There are. however, certain persons who, as is explained 
by the express texts of the Mithakshara, while not entitled 
to succeed as co-owners, are given rights of maintenance. 
There is the category of persons who by reason of personal 
disqualification are not allowed to inherit. Such are the idiot, 
the blind from birth, the mad man, etc. Such persons are 
debarred from the rights of co parcenary, but are given 
maintenance in lieu. That this is owing not to denial of 
their birth status, but to a personal disqualification pre- 
venting enjoyment, is clear by the fact that the children of 
such persons, being within the allowed degrees and not 
themselves stigmatized with the personal defect, get by their 
birth the full status of co-parcenary (153-4). 

There must also be added another class, equally the 
subject of special texts. The right of this class to mainte- 
nance lies in personal relationship, but is limited to the 
widow, the parent, and the infant child. It does not in- 
clude the grandson. It is obvious that so far as certain in- 
dividuals are concerned this category overlaps the first. But 
it is an obligation which is independent of the fact of there 
being ancestral or joint family property. It is an obliga- 
tion attaching to the individual. These categories exhaust 
the classes of persons who have such a right to maintenance 
under the Mithakshara law (l54). {Lord Dunedin). RaMA 
Rao V. Raja of Pittapur. (1918) 45 I.A. 148 = 

41 M 778 (784-6) = 24 M.L.T. 276 = 
(1918) M.W.N. 922 = 23C.W.N. 173 = 
28 C I 4 J. 428 = 20 Bom. L B. 1056 = 16 A.L J. 833 -- 
6 Pat. L.W. 267 - 47 I.C. 354 = 35 M.L. J. 392. 

Co parcenary — Right based on — Beginning and end 

of See HINDV LAW— MAINTENANCE— CO-PARCENARY, 

etc. (1918) 45I.A. 148 (153) = 41 M. 778(784). 

mother. 

Maintenance of. See HINDU Law— MOTHER- 

MAINTENANCE OF. 

Payment of, on possession of estate being ob- 
tained BY contractor— Agreement for. 

Possession not obtained by him — Effect. See 

HINDU Law— Maintenance— Agreement for pay- 
ment OF, ETC. (1899) 27 I.A. 51 = 22 A. 191. 

Property allotted for, without power of 
transfer— Attachment and sale of. 

-Validity^Decree-holdePs remedy in case of. « 

Under a compromise between the judgment-debtor and 
his brother, the judgment-debtor was declared to have a 
right of maintenance in certain villages enumerated, the 
right being conferred expressly “without power of trans- 
fer.” 

Held that the judgment-debtor’s right in the villages 
was, under S. 60 («)of Civil Procedure Code of 1908, 

neither attachable nor saleable. 

The proper remedy lies, in a fitting case, in the appoint- 
ment of a Receiver for realising the rents and profits of the 
property paying out of the same a sufficient and adequate 
sum for the mainienance of the judgment-debtor and his 
family, and applying the balance, if any, to the liquidation 


HINDU LA 

Maintenance— (Cow/rf’,) 

Property ALLorrED for, without power of 
transfer— AUTACHMENT and sale OF^Contd,) 

of the judgment-creditor’s debt. {Lord Shaw). RajINDRA 

Narain Singh v. Sundara Bibi. (1926) 62 LA. 262= 

47 A. 386=41 C L.J. 383=23 A.L.J. 634= 
27 Bom, L.B. 849 = 3 P.L.E. 142= 
(1926) M.W.N. 630 = 22 L.W. 284=6 L.E. P.C. 138= 

A. I. B. (1925) P. C. 176 = 87 L C. 296 = 

49 M. L. J. 244. 

Property assigned for— Rent payable tor- 

alteration OF. 

Settlement Officer’s order — Note in — If effects such 

alteration. See Hindu Law -Illegitimate son- 
maintenance OF. (1879) 3 Suth. 690. 

Rate of. 

See Hindu Law'— Maintenance— Amount of. 

Refusal of. 

■ See Under Hindu Law — Maintenance — 

Arrears of. 


Son— Claim by, against father’s estate. 

Rate to be allowed — Data for fixing. 

The amount of the property, doubtless, is an element in 
determining the sufficiency of a maintenance, but it cannot 
be regarded as the criteri 9 n. Other circumstances, and 
even the position or conduct of the claimant (speaking 
generally and not of the particular claimant) may reduce 
the maintenance. 

In this case, the respondent, whilst suing for a declara- 
tion that the dispositions in his father’s will were void, also 
asked for maintenance during the continuance of the life- 
estate of the appellant. The respondent admitted a marri- 
age gift of his father of real property, producing at the time 
Rs. 7,000 per annum, W'hich, prima facie, was an adequate 
maintenance. His averment of its insufficiency was not 
that it was in fact unreasonable or inadequate, but only 
that it was insufficient “considering the amount and value 
of the said P. T.’s” (father’s) “property.” 

Held, that if the plaint were considered well-founded in 
that respect, a son not provided for might compel a frugal 
father, who had acquired large means by his own exertions, 
to allow a larger maintenance than he himself was satisfied 
to live upon, and than children living as part of his own 
family must be content with (82-3). {Mr, Justice Willesf) 

Juttendromohun Tagore v. Ganendromohun 
Tagore. (1872) Sup. I.A. 47 = 9 B. L. B. 377 = 

18 W B. 359 = 3 Sar. 82=2 Suth. 692. 

Satisfaction of — Marriage gift by father if a. 

Where the question was whether the obligation, moral or 
legal, of the father co provide a reasonable maintenance for 
his son, was satisfied by a marriage gift of a prima facie 
adequate Income, held, that such d gift was in its character 
obviously a provision for maintenance which, in the cir- 
cumstances of the case, must be regarded as sufficient (82-3). 
{Mr. Justice Willesf) JU'ETENDROMOHUN TAGORE v. 

Ganendromohun Tagore. (1872) Sup. 1,A. 47= 

9 B. L. B. 377 = 18 W. B. 369 = 3 Sar. 82= 

2 Suth. 692. 

Suit for— agreement prior between parties 
fixing amount— Suit apart from— 

Maintainability. 


-Objection to, for first time I>efore P. C. — Permissi- 
bility. See Mahomedan Law— Maintenance— Suit 
FOR— agreement prior BETWEEN PARTIES AS TO 

maintenance, (1883) 10 1. A. 46(47) = 

9 0 . 946 ( 949 - 61 ). 
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HINDU ILk^N^iContd.) 

Maintenance — {Contd.) 

Widow 

Maintenance of. See HINDU Law — WIDOW — 

Maintenance. 

Wife. 

Maintenance of. See UNDER HINDU Law — HUS- 
BAND AND WIFE— Wife — Maintenance of. 

Wrongful withholding of. 

See Under Hindu Law — Maintenance — 

Arrears of. 

Marriage. 

{See also MARRIAGE AND HINDU LAW— LEGITIMACY.) 

AGES OF HUSBAND AND WIFE — DIFFERENCE BE- 
TWEEN. 

ANTE-NUPTIAL AGREEMENT. 
ante-nuptial SETTLEMENT. 

CEREMONIES AND FORMS NECESSARY TO CONSTI- 
TUTE VALID. 

DANCING-GIRL IK CAN CONTRACT. 

Effect of, on wife’s family. 

EVIDENCE OF. 

Infant marriage — Custom of. 

PRESUMPTION IN FAVOUR OF. 

Proof of— Quantum. 

Repute as to— Conditions. 

Sapinda for purposes of. 

Sister’s daughter- Half-sister’s daughter — 
Marriage with. 

SuDRAS— S ub-castes of— Marriage among. 
Validity of. 

ages ok husband and wife — Difference 

between. 

Practice as regards, 

Mr. Justice Kemp thinks that Hindu marriages are usual- 
ly arranged so that there is a difterence considerably more 
than one or two years between the ages of the husband and 
wife ; and their Lordships think this is more probable and 
reasonable. It is to be expected, lx)th for physical and 
moral reasons* that marriages should l>e arranged so that 
the husbiind, w hen called upon to receive his wife for per- 
manent cohabitation, should have attained the full age of 
adolescence, and also the age which the law fixes as that 
of discretion (78). {Sir James W. Colvile.) JUMOONA 

Dassya Chowdhrani V. Bamasoonderai Dassya 
ChOWDHARANI. (1876)3 I. A. 72 = 1 C. 289 (294 6) = 

26 W. E. 236 = 3 Sar. 602 = 3 Suth. 222. 

ANTE-NUPTIAL AGREEMENT. 

See Ante-nuptial agreement. 

ANTE-NUPTIAL SETTLEMENT. 

See Deed — Construction — Anti-nuptial 

SETTLEMENT. 

Ceremonies AND FORMS NECESSARY to constitute 

VALID. 

Presumption in favour of. 

The second ground of attack upon the marriage rested 
upon the allegation that the forms and ceremonies neces- 
sary to constitute a valid marriage had not been gone 
through on the occasion in question. To such matters of 
form and ceremony the established presumption in favour 
of marriage undoubtedly applies (125). {Sir Arthur Wil- 
son^ Monji Lal V, Chandrabati Kumari. 

(1911)38 1. A. 122=38 0. 700 = 13 Bom. L. E. 534= 
16 C.W.N. 790 = (1911) 2 M. W N. 391 = 14 C.Ii. J. 72 = 
10 M. L. T. 63 = 11 I. 0.602 = 21 M. L. J. 933. 


HINDU LAW— (6V;/A/.) 

Marriage — {Cotitd.) 

Dancing-Girl if can contract. 

The term “Dancing-girl” denotes a particular class of 

w'oman, described in treatises on Hindu law as incapable of 
contracting marriage (350). {I^r l Justice James.) KaMA- 
mani AMMALz/. Kulanthai Natchiak. 

(1871) 14 M. I. A. 346 = 17 W. E. 1 = 2 Suth. 493 = 

2 Sar. 736. 

Effect of, on wife’s faxMily. 

The Hindu wife upon her marriage passes into and 

becomes a member of her husband’s family (l9l). {Sir 
James W, Colviie.) Ski RaGHUNADHA v. Sri BROZO Ki- 
SHOKO. (1876) 3 I. A. 154 = 1 M. 69 (81) = 

25W.E. 291 = 3 Sar. 583 = 3 Suth. 263. 

Evidence of, 

Admission before Tahsildar by party disputing — 

lvalue of. 

The question was whether the late zemindar, the brother 
of the appellant, had in fact been married to the mother of 
the 1st respondent, or, she was merely his concubine, as al- 
leged by the appellant. 

that an admission made by the appellant himself 
before the Tahsildar that such a marriage had taken place 
was a very material fact (l55). {Lord Justice Giffard.) 
Inderun Valungypooly Taver t-, Kamasamv Pan- 
DIA Talavar. (1869) 13 M.I.A. 141 = 12 W.E.P.C. 41 = 

3 B. L. E 1 = 2 Suth 267 = 2 Sar. 498. 

Criminal case — Magistrate's judgment in ■ — 

Xote in^ of admission of marriage made to Magistrate — 
Admissibility of, in civil suit raising issue as to marri- 
age. 

In a civil suit the que.stion was whether the defendant 
was a married man and the father of children. To prove 
the fact that he was a married man and the father of chil- 
dren the plaintiff relied upon a statement in the judgment 
of the Magistrate in a criminal case against tlie defen- 
dant that an admission of the marriage was made in the 
course of it. 

Held, that the note of the admission made to the magis- 
trate was rightly rejected as not being by itself evidence of 
the fact recorded therein (81). {Lord Sha^of) RaM PaR- 
K.ASH Das V, ANand Das. (1916) 43 I.A. 73= 

43 C. 707(720-l) = 33 I. 0. 583 = 20 0. W. N. 802 = 

14 A. L. J. 621 = (1916; 1 M. W. N. 406 = 
18 Bom. L. E. 49 = 24 C. L. J. 116=20 M. L. T. 267 = 

3 L.W. 556 = 31 M. L. J. 1. 

General statements of belief on part of witnesses — 

Weight due to — Evidence conclusive upon material parti- 
culors available but not called. 

In face of the fact that conclusive evidence upon material 
particulars wdth regard to the issue having been available to 
the defendants and not called, their Lordships are not pre- 
pared to accept in lieu thereof general statements of belief 
on the part of other witnesses to the effect that, so far as 
they know, the defendant No. 2 is not a married man, and 
that his conduct in representing himself and acting as 
mahant proves that he is not disqualified (82-3). {Lord 

Slunv ) Ram Parkash Das v. Anand Das. 

( 1916) 43 I. A. 73 = 43 0. 707 = 33 I. C. 683 = 

20 0. W. N. 802 = 14 A. L. J. 621 = 
(1916) 1 M. W. N. 406= 18 Bom. L. E. 49 = 
24 0. L. J. 116 = 20 M. L. T. 267 = 3 L. W. 666 = 

31 M. L J. 1. 

Husband's family — Members of alleged — Evidence 

Qf — Weight due to. 

The question was whether the plaintiff was the wife of a 
deceased Zemindar. 
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HINDU LAW— (6Wf/j . 

Marriage— 

Evidence of — (Contd.) 

The plaintill called many witnes^^es, twenty-four in num- 
ber, thirteen of whom deposed to the marriage ; amongst 
those, not fewer than 5 witnesses of the Zemindar’s family, 
nearly allied to him, prima facie at least, unimpeached and 
credible witnesses, proved their actual presence at the mar- 
riage. 

Ileldy that t'ae members of the Zemindar’s family were 
such witnesses as a Court would ordinarily desire to hear on 
a question of the kind in issue before it, and would be most 
disposed to trust (35l). They are the very witnesses whose 
evidence in like cases is looked for by a Court, and the 
absence of which w’eakens every case where such absence is 
found (355). {Lord Justice James.) KaMAMANI AMAfAL 
7'. KUEANTIlAI NatchiaK. U871) 14 M. I. A. 346 - 

17 W. R. 1 - 2 Suth. 493 - 2 Sar, 736. 

Treatment of children as lc}:itimate. 

Where the question was whether the plaintiff was the wife 
of a decea'^ed Zemindar, hcld^ that the treatment by the de- 
ceased of his children by her as legitimate would by itself, 
unless answered, suffice to establish a claim to a direct lineal 
succession against a reversioner, and must receive due 
weight (355-()). {Lord Justice James.) RamaMANI 
AUMAI,v. KL'I.ANTHAI Natchiak. 

(1871) 14 M. I. A. 346^17W. E. 1 = 

2 Suth. 493 -2 Sar. 736. 

Infant makkiage— t:uSTOM of. 

— — ■ f oundation of — Ohicction of. 

The foundation upon which marriages between infants, 
which so many philosophical Hindus consider one of the 
most objectionable of their customs, is the religious obliga- 
tion which is supposed to lie upon parents of providing for 
their daughter, so soon as she is matura virgOy a husband 
capable of procreating children: the custom being that when 
that period arrives, the infant wife permanently quits her 
iatlier's house, to which she had returned after the celebra- 
tion of the marriage ceremony, for that of her husl)and. 
{Sir James Colvile.) JUiMOONA DaSSV'A CHOWDHRANI 
V. HAMASOONDERAI CHOWDHRANI. 

(1876) 3 1. A. 72(78) = ! C. 289 (295 6) = 
25 W. E. 235-^3 Sar. 602 = 3 Suth. 222. 

PKESUMPI'ION IN FAVOUR OF. 

Appiicabiltty of— Validity of marriage and 

legitimacy of offspring admitted but point as to whether 
marriage was conducted in such a 7oay as to confer a parti- 
cular status and precedence upon offspring— Case of. 

The presumption which exists in favour of a marriage 
and against concubinage, and in favour of legitimacy and 
against bastardy, ought not to be extended to a case in 
w^ich the validity of the marriage and the legitimacy of the 
offspring are admitted and where the only point is as to 
whether the marriage was conducted in such a way as to 
confer a particular status and precedence upon the offspring 
of the union. {Lord Chancellor?) MOLAPO MOJELA v. 
THABO LeROTHOLI MOJELA. (1928) 28 L. W. 744 = 

1111. C. 193 = 5 O. W.N. 1142 = 

A. I. E. 1928 P. C. 276. 

-Ceremony of marriage — Proof of Effect. 

It would be a most unlikely thing for a person of the 
caste of the late Zemindar to go through the ceremony of 
marriage, if it was known that that marriage was a mar- 
riage which was invalid in law (158). {Lord Justice 
Giffard.) INDERUN VaLUNGYPOOLY TaVER Z'. RAMA- 

samy Pandia Talaver. (1869) 13 M. I. A. 141 = 

12 W. E. P. C. 41 = 3 B. L. E. 1 = 

2 Suth. 267 = 2 Sar. 498. 


HINDU ljA.VJ—{Contd.) 

Marriage— (Ciw/a.) 

Presumption in favour o^—iCentd.) 

-Where the question was whether 6^ was married to 

Py and it appeared that from the time of the alleged mar- 
riage P and G w’ere recognised by all persons concerned as 
man and wife, and so described in important documents and 
on important occasions ; that their daughters were respect- 
ably married as would be natural In the case of legitimate 
children; and that a ceremony of marriage undoubtedly took 
place, though its validity was attacked, held, that there was 
an extremely strong presumption in favour of the validity of 
the marriage and the legitimacy of its offspring (125). {Sir 
Arthur IViUon.) MONJl LAL t/. CHANDRABATI KUMAKI. 

(1911; 38 1. A. 122 = 38 0. 700 = 13 Bom. L.E. 534 = 

15 C. W. N. 790-(1911)2M. W. N. 391 = 
14 C L. J. 72=10 M. T. 53=11 I. 0.502 = 

21 M. L. J. 933. 

Cohabitation and repute — Presumption from — Con- 
ditions. 

Before applying the presumption of marriage arising from 
cohabitation with habit and repute, it is necessary to make 
sure that the conditions necessary for its existence do exist. 
First of all, there must be some body of neighbours, many 
or few, or some sort of public, large or small, before repute 
can arise. Secondly the habit and repute, which alone is 
effective, is habit and repute of that particular status which, 
in the country in question, is lawful marriage (45). {Lord 
Robertson.) Ma WUN Di v. MA KiN. 

(1907) 36 I. A. 41 = 36 C. 232 (239-40) = 
3M. L. T. 9S-7C. L. J. 112 = 12 0. W. N. 220 = 
10 Bom. L.E. 41 = 5 A. L.J. 63 = 14 Bur. L E. 3 = 

4L. BE. 176= 18 M. L.J. 3. 

Cohabitation and repute — Presumption from — 

England — Oriental nations with lax notions of sex relation- 
5 hi p — Disti ncti on . 

English and oriental customs differ widely as regards the 
relations of the sexes. Among most English people, oi>en 
cohabitation in many classes of society of itself sets up, as 
a matter of fact, a repute of marriage. But in countries 
where customs are different it is necessary to be more dis- 
criminating, more especially owing to the laxity with which 
the word ‘ wife” is used by witnesses in regard to connec- 
tions not reprobated by opinion but not constituting mar- 
riage. {Lord Robertson.) Ma WUN Di v. Ma KIN. 

(1907) 36 I.A. 41 (45) = 36 C. 232(240) = 

3 M.L T. 93 = 7 0. L. J. 112=12 0. W. N. 220 = 

10 Bom. L. E. 41 = 5 A. L. J. 63=14 Bur. L. E. 3 = 

4L.B.E. 176 = 18M.L.J.3. 

— - -"De i?LCto marriage — Proof of — Effect. 

If there was a marriage in fact was there a marriage in 
law 1 When once you get to this, viz.y that there was a 
marriage in fact, there would be a presumption in favour of 
there being a marriage in law (158). {Lord Justice Giffard A 
iNDERUN VALUNGYPOOLY TaVER V. RAMASAMV PAN- 

dia Talaver. (1869) 13 M. I. A. 141 = 

12 W. E. P. 0. 41- 3 B. L. E. 1 = 2 Suth. 267 = 

2 Sar. 498. 

—If a marriage dc facto were proved by the plaintiff’.s 

witnesses, it lay on the defendants lo show conclusively that 
such dc facto marriage could not legitimate the children of 
it (351). {Lord Justice James.) KaMAMANI AMMAL r. 

Kulanthai Natchiar. (1871) 14 M. I. A. 346 - 

17 W. E. 1 = 2 Suth. 493 = 2 Sar. 736. 

A marriage de facto then being established and sup- 

piorted by recognition by the deceased Zemindar of these chil- 
dren as legitimate, the very strongest evidence w^ould Ijc re- 
quired to show that the law denied to these children their 
presumable legal status^ on the ground of their mothers in 
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Presumption in favour Oh'~{Couid.) 

capacity to contract a marriage (359-60). {Lord Justice 
James.) Ramamani Ammal v. Kulanthai Natchiar. 

(1871) 14 M. I. A. 346 = 17 W. E,. 1 = 

2 Suth. 493-2 Sar. 736. 

Lady admittedly taken to alleged husband's house for 

purposes of marriage — Detention of her by him and their 
living together 7vithout protest from her parents — Presump- 
tion in case of. 

The question was whether a lady, the mother of the 2nd 
defendant, was the lawfully married wife of a deceased poli- 
gar. It was proved that the lady had been carried to the 
poligar’s palace for the purpose of being married ; and she 
gave her own evidence in the case, and swore to the fact of 
a marriage having taken place. There was no evidence 
whatever to shew that her parents ever complained that she 
had not been married, or that she was detained in the palace 
by the deceased poUgar against her will, or that he had taken 
her there under pretence of marrying her and had then 
refused to do so. 

field that, if the case were tnie that the deceased poligar 
had not married the lady, one would expect that some evi- 
dence would have been given to shew that the father and 
mother of the lady had complained of the manner in which 
their daughter had been treated, and that they had been de- 
ceived in allowing her to go to the palace, under the pretence 
that she was to lx; married (291). (AVr Barnes Peacock. ) 
PEDUA AMANI and CHINNA AMANI 7'. Zaminuar of 
MARUN(;AinjKi. (1874) 1 1.A. 282 - 14 B. L. E. 115 - 

21 W. R. 358 3Sar. 318. 

Mental incapacity to contract — Invalidity on ground 

of., alleged. 

Their I/irdships agree with the learned judges of the 
High Court in thinking that, to put it at the highest, the 
objection to a marriage on the ground of mental incapacity 
must depend on a question of degree, and that in the pre- 
sent case the evidence of mental infirmity is wholly insuffi- 
cient to establish such a degree of that defect as to rebut 
the extremely strong presumption in favour of the validity 
of the marriage (125). (Sir Arthur Wilson.) MONJI 
J.AL V. CHANDRABATI KUMARI. (1911) 38 I. A. 122 = 
38 C. 700- 13 Bom. L. E. 534-15 C. W. N. 790 = 
(1911)2 M.W.N. 391 = 14 0 L.J. 72 = 10 M.L.T.63 = 

11 I. C. 502=21 M. L. J. 933. 

Proof of— Quantum. 

on the evidence affirming the courts below, 

that the appellant had failed to establish the alleged mar- 
riage of his father with his mother, and that consequently 
his claim as the legitimate son of his father could not be 
sustained (45). {Sir Edouard Pyan.) CHUOTURYA RUN 

Murdun Syn V. Sahub Purhulad Syn. 

(1857) 7 M.I.A. 18 = 4 W.E. 132=1 Suth. 313 = 

1 Sar. 591. 

Wife alleged to be a dancing-girl. 

The suit was brought by the appellant, a-S mother and 
guardian of her infant son, to establish his right as the 
legitimate and sole son and heir of one A, to inherit the 
property, moveable and immovable, of the father. The 
plaintiff claimed as a widow, stating herself to have been 
the second wife of the deceased. The first defendant was 
the childless widow of the late .Zemindar. The defendant 
pleaded that the plaintiff w’as a dancing-girl, and treating 
that status^ or ca.ste, as continuing, she insisted that she could 
not be the wife of her alleged husband, that her son could 
not, since she was a prostitute, be the son of the late 
Zemindar, and could not have any title to inherit, even had 
a marriage between the Zemindar and the child’s mother 
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Proof of— quantum— ( cWr/.) 

been celebrated in fact. She denied that any marriage had 
taken place. 

Held., on the evidence, reversing the High Court and 
restoring the trial judge, that plaintiff was not a dancing-girl 
but was a legitimate daughter of a Vellala, that she had 
! been validly married to the deceased Zemindar and w'as his 
lawful wdfe and that her son was the legitimate son of the 
deceased and therefore entitled to inherit his estate. {Lard 
Justice James.) RAMAMANI AMMAL v. KULANTHAI 

Natchiar. (1871) 14 M. I. A. 346 = 17 W. R. 1 = 

2 Suth. 493-2 Sar. 736^ 

In this appeal the question was whether the 2nd de- 
fendant in the suit was the legitimate brother of the decea- 
sed i>oligai of Marungapuri. The High Court had held 
that he was, and their Lordships thought there was sufficient 
evidence to support the finding of the High Court (287-8) 

There is some express evidence as to the marriage having 
taken place, and there is no doubt whatever that the lady 
the mother of the second defendant, was taken to the palace 
of his father for the purpose of lx;ing married. It may be 
taken as a fact that the marriage was interrupted, but there 
is evidence from which it may be presumed that, notwith- 
standing that interruption, a marriage did take place 
Ixitween the father and the mother of the second defendant 
prior to his birth (288). Further, we have the admission 
of the late Zemindar that the second defendant was his 
brother, and we have also the admission of the plaintiff (the 
widow of the late Zemindar), and his other widows, that the 
second defendant was the son of the lawfully married wife 
of his f.ilher (291 ). {.Sir Barnes Peacock). PeDDA AM- 
ani and Chinna AMANI V. Zamindar of Marun 
GAFUKI. (1874) 1 1. A. 282-14 B.L.R 115 = 

21 W. E. 358 = 3 Sar. 318. 

\\ the <iuesUon wa^ whether the appellant was 

the lawfully wedded wife of one A', held that, in spite of 
certain circumstances militating against the theory of mar- 
riage, the preponderance of evidence was in favour of the 
appellant. 

Their Lordships reversed the judgment of the High 
Court. {Lord Robertson). LUCHMI KOER v. ChOWDHRY 
MOHUNT ROGHUNATH DAS. (1900) 27 I A 149- 

27C. 971 = 4C. W. N. 685= 7 Sar. 734. 

Repute as to— Conditions, 

Neighbours or public —Existence of~Necessity. 

There must be some Ix)dy of neighbours, many or few, or 
some sort of public, large or small, before repute can arise. 
{Lord Robertson.) M.\ WUN Di v. Ma Kin. 

(1907) 35 I. A. 41 (45) = 35 C. 232 (239) = 

3 M. L- T. 93 = 7 C. L. J. 112=12 C. W. N. 220 = 
j 10 Bom, L. R. 41 — 5 A. L. J. 63 = 14 Bur. L. E 3 = 

4L. B. R. 175 = 18 M. L. j, 3. 

SAPINDA for PURPOSES OF. 

Meaning of. See Hindu Law— INHERITANCE— 

SaPINDA— definition of. (1880) 7 I. A. 212 (233) = 

5B. 110(120). 

SISTER’S DAUGHTER— Half-sister’s daughter- 

marriage WITH. 

V alidiiy — Brahmins. 

In this case the first court held that a Hindu (Brahmin) 
could not legally many his own half-sister’s daughter, but 
the High Court, without formally deciding the point, threw 
out the opinion that a sister’s daughter was a non-sapinda 
and that therefore a Hindu might have intermarried Lie 
half-sister’s daughter. 
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SisTKK’s DAUGHTER— Half-sister's daughter 
—Marriage with— f Contd.) 

Tlieir Lordships, without expressing any opinion on the 
point, thought that the reasons assigned by the hligh Court 
for their view were not satisfactory (177). {Sir Barnes 
Peacock,') KAkUNAHDI GANESA KATNAMAIYAR v. GO- 

PALA RATNAMAIVAR. (1880) 7 I. A. 173 = 

2 M. 270 (279) = 4 Sar. 149 - 3 Suth. 740. 

SuDRAS— S ub-castes of— Marriage among. 

Validity. 

vSeeing that these parties are both of the Sudra caste and 
that the utmost that has been alleged really is, that the 
Zemindar was of one part of the Sudra Caste, and the lady 
to whom he was married was of another part, or of a sub 
caste, their Lordships hold the marriage to have been valid; 
to hold the contrary would in fact Ix; introducing a new rule, 
and a rule which ought not to be countenanced (l59). {Lord 
Justice Giffard.) iNDERUN VaLUNGYPOOLY TaveR v. 

Kamaswamy Pandia Talaver. 

( 1869) 13 M. I. A. 141 - 12 W. E. P.C. 41 
3B. L. R. P C. 1 - 2 Suth. 267- 2 Sar. 498. 

A ntarriage between persons of two sub classes of 

the Sudra caste is perfectly legal (352). 

In this case the woman was of the Vellala caste and the 
husband was of the Maravar caste. {Lord Justice James.) 
RAMAMANI AMMAL 7\ Kulanthai Natchiar. 

(1871) 14 M.I.A 346 (352)- 17 W. R. 1-2 Suth. 493 = 

2 Sar. 736. 

Validity of. 

Presumption as to. HINDU Law — MARRIAGE 

—Presumption in favour of. 

Migrating family— Law applicable to. 

— Bens^ali Sudra Satgops — Family of., which had 

migrated^ at a remote period, from Burd'wan to Pooruca, 

The question was as to the law of inheritance applicable 
to the family of the parties, whether it was the Bengal or 
the Mythila law. P was the last male owner. 

The parties were members of a family of Bengali Soodra 
Satgops, which had migrated, at a remote period, from the 
district of Hurdwan, in the south-western part of Bengal, to 
the district of Poornea. 'I’he properties the succession to , 
which was in question in the cause were situate in Poornea ' 
in the north of the province of Bengal. The court below 
found upon the evidence that the family had adopted and 
performed their religious rites and ceremonies, according to 
the law of Mythila, and held that the Mythila law governed 
the descent of its property, 

Their Lordships affirmed the decision of the court below 

(290-1). 

So far from there being anything in the facts before us 
which is inconsistent with the conclusion of the Court below, 
the most important fact appears to us to be consistent with 
it, and only consistent with it. On the death of the father 
of B, R and P his brother, became joint proprietors, and 
entered into possession of the suit estate. P died, leaving a 
widow, and, according to the Bengal Law, the widow of 

would have been entitled, under those circumstance.s, to 
succeed to the share of P for her life. It appears, how- 
ever, that A*, upon the death of presented a petition, 
stating his title as a title to the whole estate, and that he 
was let into possession of it, and that she was entitled to 
maintenance out of it, according to the Mythila law, and 
that that maintenance was preserved to her. Again, upon 
the death of H, the appellant herself presented a petition, 
and she claimed, under the will (which she alleged that the 
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deceased R had executed in her favour but which has been 
found against), the whole of the property of R. It seems, 
therefore, clear that, upon the death of P and upon the 
death of R, the succession was regulated by the Mythila 
Law, and not by the Bengal Law. {Mr. Pemberton Leii^h.) 

Rany Pudmavati;/ Baboo doolar sing. 

(1847) 4 M. I. A. 269 = 7 W. R. 41 P. C.= 

1 Suth. 178=1 Sar. 348. 

India — Migration from, to another country. 

When a family governed by the Hindu Law of succes- 
sion emigrate from India to another country, and, being 
themselves Mahomedans, settle among Mahomedans, the 
presumption that they have accepted the law of the people 
whom they have joined seems to be one that should be 
much more readily made. All that has to be shown is that 
they have so acted as to raise the inference that they have 
cut themselves off from their old environments. The ana- 
logy is that of a change of domicil on setlling in a new 
country rather than the analogy of a change of custom on 
migration within India. The question is simply one of the 
proper inference to be drawn from the circumstances (41). 
{Viscount Haldane.) ABDURAHIM HaJI ISMAIL MiTHU 
7A IIALIMABAL (1915) 43 I. A. 35 = 20 C. W. N. 362 = 

(1916) 1 M. W.N. 176 = 18 Bom. L. R. 636 = 

321. C 413 = 30M. L. J. 227. 

India — Migration from one part of, to another. 

Where a Hindu family migrate from one part of India to 
another, prima facie they carry with them their personal 
law, and if they are alleged to have become .subject to a 
new local custom, this new custom must be affirmatively 
proved to have been adopted (41). {Viscount Haldane.) 
ABDURAHIM HaJI ISMAIL MiTHU V. HALIMABAL 

(1916) 43 I. A. 36 = 20 0. W. N. 362 = 
(1916) 1 M. W. N. 176 = 18 Bom. L R. 636 = 

32 I. 0.413 = 30 M. L. J. 227. 

— Mahratta Brahmin ivhose original abode was Bom- 
bay— Property of, in Central Prozdnees - Succession tc~ 
Question as to. 

The question was as to the law governing the succession to 
the estate of B, who died, leaving amongst other properties, 
two mouzas situated in the Wardha district of the Central 
Provinces. It was found that B was a Maharashtra Brah- 
man, though it was not known whether B had himself 
emigrated, or whether his ancestors had done so. There 
was no trace of evidence that B had ever renounced the law 
as expounded in Bombay, that is, the law of his original 
abode. The Courts below, treating the question as one of 
domicil, found that the deceased had his real domicil in the 
Central Provinces, and held that the law prevailing in the 
Central Provinces governed the succession. 

Held that that was not the way to approach the subject. 

The question was not one of domicil ; the family of B 
was subject to the law as expounded in Bombay and as 
there was no trace of renunciation of that law, it continued 
to govern the succession to B's estate (219 21). {Lord 
Dunedin). BaLWANT RAO v. BaJI RaO. 

(1920) 471. A. 213 = 48 C. 30(39-40) = 

26 C. W. N. 243 = 18 A. L. J, 1049 = 
(1920) M. W. N. 483 = 28. M. L. T. 167 = 

12 L. W. 679 = 22 Bom. L. B. 1070 = 67 1. C. 646 = 

39 M. L. J. 166. 

Original abode — Lazo of — Presumption of applica- 
bility of. 

It is undisputed that these people came from the North- 
West Provinces. Tradition names Dharanaggar as their 
original home ; but the precise place is of no moment, for 
it is not suggested that in any place in the North-West does 
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the Dayabhaga prevail. The presumption therefore is that 
the family continued to observe the Mithakshara. (Lon/ 
//obrrtson.) SRIMATI RANI PARBATI KUiMARI DEBI 
V. Iagadis Chunder Dhabal. 

(1902) 291 A. 82(95-7) = 29C. 433(452) = 
6 C. W. N. 490 = 4 Bom. L. R. 365=8 Sar. 205. 

Original abode — Law of — Retention of — Froidence 

of. 

A Hindu family migratetl many generations ])efore the 
date of suit from Milhila, where the Mithaksliara law was 
prevalent at the time of the migration, and continued to 
prevail at the date of the suit, and settled in Bengal, where 
the Dayabhaga prevailed. In a suit relating to the right to 
succeed to property belonging to a member of tliat family 
and wholly situate in Bengal, it appeared that the family 
came to Bengal attended by Ministers of religion, and con- 
tinued joint, retaining their customs, usages, and religious 
observances, as before their migration, according to the 
doctrines of the Mithakshara. ()n a question arising as to 
which law was applicable to the case, the Mithakshara or 
the Dayabhaga, held that the former, and not the latter, the 
lex loci, was the governing authority to determine the right 
of succession. 

From the admissions in the pleading and from the evi 
dence, it may I)e safely concluded that this family came 
from a part of India where the Mithakshara was and is the 
governing authority ; that it came not unattended by Minist- 
ers of religion, and that it originally continued in Bengal its 
ancient law. As, at the time of that migration, thv Maho 
medan was the governing power, and as the Hindus were 
rather connived at than sanctioned by llie governing power 
in the exercise of their religion, their law was in the nature 
of a personal usage or custom, and it is probable that 
migratory families, or tribes amongst Hindus woukl retain 
their own usages (95-%). This, indeed, is not decisive of the 
question as to the devolution of property in the family by 
right of succession, since a family might retain its religious 
rights, and yet acquiesce in a devolution of pro|)erty in the 
common course of descent of property in that district, 
amongst persons of the same race. But still there is in the 
Hindu law so close a connection between their religion and 
their succe.ssion to property, that the preferable right to per- 
fonn the Sraddh is commonly viewed as governing also the 
question of the preferable right to succession of property ; 
and as a general rule they would be expecteil to be found in 
union. Now, it is proved liy the Burohit, the proper wit- 
ness to l>e adduced for the purpose, that the surviving 
meml>erof the family performed the Sraddh of his deceased 
cousin, and that proof is not opposed by counter-proof. It 
is a fact, which, unexplained, bears strongly on the question 
of the right to the succession being under the Mithakshara, 
and should have inclined the scale in favour of that side 
(which contended that the Mithakshara continued to apply), 
especially when it is rememlnered that a presumption existed 
in favour of the continuance of the ancient family custom 
(96-7). (Sir fames W. Colvilef) SOORENDUANATH ROY 
V. Mussumat Heeramanee BURMONEAH. 

(1868) 12 M. I. A. 81 = 10 W. R. P. C. 36 = 
1 B. L. B. P. C. 26 = 2 Sutb 147 = 2 Sar. 372. 

Where the question is whether a migrating family 

continued to observe the law of its original abode, or adop- 
ted the law of the place of their new settlement, the evidence 
which, next to successions, is valuable is that relating to 
ceremonies at marriages, births and Sraddhs (Lord Robert- 
son.) Srimati Rani Parbati Kumari Debi v. Jagadis 
Chonoer Dhabal. (1902) 29 I A. 82 = 

29 0 433 (462) = 6 C. W. N. 490 = 
4 Bom. L. R. 366 = 8 S?tri 206. 
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When the question is whether a migrating family 

continued to observe the law of its original alx)de, or adop- 
ted the law of the place of their new settlement, the occa- 
sions which afford the most direct evidence are successions. 
(Lord Robertson.) SlUMATI RANI PARBATI KUMARI 

Deri v. Jagadis Chunder Dhabal. 

(1902) 29 I A. 82 = 29 C. 433r452) = 6 C. W. N. 490 = 

4 Bom L. R. 366 = 8 Sar. 205. 

Ofiginal abode — Laio of, as it "oas at time of emig- 
ration — Applicability of — Customs subsequent becoming in- 
corporated in that law — Finding nature of. 

The law of succession is in any given case to be deter- 
mined according to the personal law of the individual whose 
succes.sion is in question. If notliing is known alxmt a man 
except that he lived in a certain place, it will be assumed 
that his personal law is the law which prevails in tliat place. 
In that sense only is domicil of importance. But if more is 
known, as for example, that he was an immigrant, then in 
accordance with that knowledge his personal law must be 
determined ; unless it can be shown that he has renounced 
his original law in favour of the law of the place to which 
he migrated (219). The law which, subject to renunciation, 
governs an emigrated family, is ilie law of the original 
abode as it was when the family left it. A subsequent 
judgment declaratory of the law of the original abode as 
having always been would bind ; but it would be a different 
thing if subsequent customs l)ecame incorporated in the law 
(222;. (ford Dunedin.) IIAI.WANT Kao re BaJI KaO. 

ri920) 47 I. A. 213 = 48 0.30(39 40) = 
25 C. W. N. 243 = 18 A. L. J. 1049 = 
(1920) M W. N. 483 28 M. L. T. 157 = 
12L W. 679 22 Bom L. R. 1070 = 57 1.0. 545 = 

39 M. L. J. 166. 

Original abode — Religion of — Retention of — F./fect. 

In a case where a family migrates from one territory to 
another, if they preserve their ancient religious ceremonies, 
they also preserve the law of succession. If they preserve 
their ancient religion, the law of succession would be accord- 
ing to the country from whence they migrated (166). (Mr. 
Baron Parke.) KUTCHEPUTTY DUIT JHA v. RaJUNDER 

Nakain Rae. ■ (1839) 2 M. I. A. 132 = 2 Suth. 1 = 

1 Sar. 161. 

The last owner of the property in dispute was of a 

family which had formerly come from tlie Upper Provinces, 
and, tiumgh settled in Lower Bengal, where the property in 
dispute is situated, is admitted to have retained the ceremo- 
nial and other law of its original habitat. There is, there- 
fore, no dispute that any question touching the succession to 
the last owner is determinable by the law of inheritance 
current at Benares (458-9). (Sir James CoFoile.) GriDHARI 

Lall Roy re The Bengal Government. 

(1868) 12 M. I. A. 448 = 10 W. R. P. C. 31 = 
IB. L. R. P. C. 44 = 2 Suth. 169 = 2 Sar. 382. 

A.r also HINDU LAW— MIGRATING FAMILY— LAW 

applicable to— Original abode— Law of— Reten- 
tion OF— Evidence of. 

Minor— 

AGE— Fraudulent misrepresentation as to. 

AGE OF DISCRETION. 

compromise affecitng. 
compromise decree AFFECrriNG. 
contract BY. 

COURT OF Wards representing — decree 

against MINOR IN CASE OF— VALIDITY OF. 
Custody of. 

Damages— Liability for. 

Decree against. 
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Minor ~(Co/: fit) 

De facto GTJARniAN OF, 

Education of. 

ESTOPPEL AGAINST. 

Father. 

CtUAKDIAN of. 

Guardianship. 

Heir— Agreement by father to give minor son 
as. 

Knowlf:i)Ge if can be imputed to. 

Majority— Age of. 

Minority — Execution of deed during— Plea 

OF. 

mortgage deed Executeed by. 

Mortgage for term— Property subject to— 
Unauthorized sale of— Effect, 
mother— Decree against, for fa'iher’s debt- 
sale IN execution of. 

Next friend of— Authority to .sue of— Objec- 
tion to. 

Personal Liability of— Suit brought to 
establish. 

Power-of-aitorney Granted by. 

Promissory note executed by 
Religion and Status, civil and social, of. 

Suit on behalf of— Institution of. 

Minor— Age— Fraudulent misrepresentation as to. 

Estoppel against minor by reason of — Opposite party 

knowing repre.sentation to l)e false — Effect. See HINDU 

Law— Minor— Estoppe against— Age. 

(1903) 30 I. A. 114 ri22) 30 C. 539 (546). 

Money obtained on mortgage by— Damages in case 

of— Liability for. See CONTRACT— MINOR— MORTGAGE 

BY— AGE— Fraudulent represen j ation as to. 

(1916)43 I. A. 256(264). 

Statement amounting to. 

Held that a statement made by a minor as to his age on 
a declaration before a Magistrate, “ by the declaration of 
Dr. Wright, I believe I am over twenty-one years of age,” 
could not be justly characterised as fraudulent (2()4). {Lord 
Sharu.) MaHOMED SyEDOL AkIFFIN v. VEOH OOI 
GarK. (1916) 43 I. A. 256 21 C. W N. 257- 

(1917) M. W. N. 162 19 Bom. L B. 157 = 

39 I. C. 401. 

Minor— Age of discretion. 

What is — Bengal Lmio. 

l5 or 16 is an age which, according to the law prevalent 
in Bengal, is to be regarded as the age of discretion (78). 
{Sir James W. Colvile.) JUMOONA DaSSYA CHOWDH- 
RANt V. BAMASOONDERAI DASSYA CHOWDHRANL 

(1876)31. A. 72 = 1 C. 289 (295) -25 W. E. 235 = 

3 Sar. 602=3 Suth. 222. 

Minor— Compromise affecting. 

See UNDER C. P. C. OF 1908. O. 32, R. 7. 

Minor— Compromise decree affecting. 

See UNDER C. P. C. OF 1908, O. 32, R. 7. 

Minor— Contract by. 

See Contract— Minor— CONTRACT by. 

Minor— Court of Wards representing— Decree by 
consent against minor in case of — Validity of. 

Onus of proof of, in suit brought l)y minor on attain- 
ing age challenging decree and seeking to recover property 
adjudged to opposite party under decree. See HINDU Law 

'-Minor— Decree against— Consent— decree by. 

(1896) 23 I. A. 75 = 23 C. 934. 


HINDU LAW-(C^?;//^f.) 

Minor— Custody of. 

{See also HINDU LAVV— MINOR— GUARDIANSHIP 

OF.) 

Educatiofi of — Father^ s right of — Delegatioti of — 

Revocahility of — Revocaiion of ’-Court's interference to pre- 
vent — Conditions. 

Under the Hindu law, as under the English, a father may 
in the exercise of his discretion as guardian, entrust the cus- 
tody and education of his minor children to another, but the 
authority he thus confers is essentially a revocable authority, 
and if the welfare of the children require it, he can, not- 
withstanding ary contract to the contrary, take such custody 
and education once more into his own hands. If, however, 
the authority has lieen acted upon in such a way as, in the 
opinion of the Court exercising the jurisdiction of the Crown 
over infants, to create associations or give rise to expecta- 
tions on the part of the infants which it would be undesir- 
able in their interests to disturb or disappoint, such Court 
will interfere to prevent its revocation (321). {Lord 
Parker.) BeSANT NaRAYANIAH. 

(1914) 41 I. A. 314 = 38 M. 807(819) = 
16 M. L. T. 165 = (1914) M. W. N. 585 = 

1 L. W. 520-18 C. W. N. 1089=20 0. L. J. 253 = 

16 Bom. L. E. 625=12 A. L. J. 1155 = 

24 I. C. 290 = 27 M. L. J. 30. 

Mother becoming convert — Right of — Question as to 

— Wishes of minor {young girl) to remain wiih mother and 
to follozu her religion — Value of. 

A girl was the issue of a Christian marriage between the 
appellant and her deceased husband, w’ho was a Christian. 
On the death of her husband, the appellant professed to 
become a Mahomedan, and contracted a marriage in the 
Mahomedan form with one /, who was himself a Chri.stian 
and was the husband in Christian marriage of a living Chris- 
tian wife, but who professed to become a Mahomedan for 
the purpose of contracting a marriage with the appellant. 
The girl, who had till the alleged second marriage of the ap- 
pellant been brought up and educated as a Christian girl, 
was thereafter introduced to a Moulvie who confirmed her 
in her alleged resolution to become a Mahomedan and to 
adopt the Oriental mode of feminine life in seclusion behind 
the purdah. Thereupon an application was made by the 
relatives of the girl to remove her from the cu.stody and 
guardianship of the appellant on the ground that by reason 
of the alleged .‘^ond Mahomedan marriage of the appellant, 
her home had become a Mahomedan home and she was no 
longer fit to be guardian of the infant. i 

At the hearing of the application, the girl, who had at- 
tained the age of 14 years, or thereabout, was herself exa- 
mined, and, in her deposition, she expres.sed a wish to remain 
with the appellant and to become a Mahomedan like her, 
rather than continue a Christian and go to a strange Chris- 
tian school. The Judges of the High Court did not think 
that deposition sufficient to induce them to ab.stain from 
making an order removing the girl from the custody of the 
appellant, and they accordingly made an order removing the 
girl from the custody and guardianship of the appellant. 

that the Judges of the High Court were right in 
refusing to attach any weight to the girl's deposition (327-8). 

It would be very easy, ofcour.se, for a mother, under such 
circum.stances, to procure from a young daughter the expres- 
sion of a wish to remain with her and to become a Maho- 
medan like her, rather than continue a Christian and go to 
a strange school (328). {Lord Justice James.) SKINNER 
v.Onm. (1871) 14 M. I A. 309 = 17 W. R. P. C 77 = 

10 B. L. R. 126 P. C. = 8 Moo. P. 0. N. S 261 = 

2 Sntb. 621 = 3 Sar. 34. 
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HINDU LAW— 

Minor— Custody of-~{Coftt(i.) 

.Natural guardian— Custody of— Removal of minor 

from — Independent person as guardian — Appointment of— 
Desirability of. 

In a case in which the High Court thought fit to remove 
the minor daughter of a deceased Christian from the custody 
and guardianship of her motiier, who had professed to be- 
come a Mahomedan and to contract a second marriage in 
the Mahomedan form, and to place the infant under a 
Christian guardian, their Lordships suggested, for the con- 
sideration of the Court in India in similar cases, that while 
selecting a school for the minor it would be desirable, where 
practicable, to have some independent person as guardian, 
to whom the ward could apply, in whom the Court and the 
ward could confide, and whose duty it would be to communi 
cate to the Court any matter which might arise (329). {Lord 
Justice James.) SKINNER v. ORDE. 

(1871) UM. LA 309 = 17 W. K. P. C. 77 = 
lOB L.R. 125 P C. = 8 Moo. P. C. N. S. 261 

2 Suth. 521 3 Sar. 34. 

Restoration by defendant to plaintiff of — Validity — 

Jurisdiction— Minor resident in England and of age of dis- 
cretion — Minor not properly represented and his wishes not 
ascertained — Effect. See HINDU L.AW — MINOR — (lUAK* 

DiANSHip— C ustody of— Pkocfedings relating to. 

(1914) 41 I. A, 314= 38 M. 807. 

\ 

Suit by father for recovery of — Minor resident in 

England under care of defendant — Relief grantable in ease 
of — Minor of age - J discretion — Mandatory order direc t 
ing defendant to hand over custody — Jurisdiction of Indian 
Court to male. 

A Hindu father, who had entrusted the custody and td'i 
cation of his infant sons to the tlefendaiU, purported to re- 
voke the authority delegatetl by him to the defendant, and 
instituted a suit against the defendant praying for a man- 
datory order directing the defendant to take possession of 
the persons of the infants then in England, bring them to 
India, and hand them over to the plaintiff. At the date of 
the suit the two infant sons were respectively 17 and 14 
years old. 

I/eld that, in view of the age of the infants any attempt 
on the part of the defendant to comply with the order 
prayed for would, if tiie infants had refused to return to 
India, have been contrary to the law of England, and would 
liave at once exposed the detendant to proceedings in Eng 
land on writ of habeas corpus, and that no Court ought to 
make an order wliich might lead to those conser|uenccs 

(322-3). 

The most which a Court of competent jurisdictiim in 
India coulJ do under circumstances such us existed in the 
present case was to order the defendant to concur with tlie 
plaintiff as tlie infants’ guardian in taking proceedings in 
England to regain the cu-stody and control of his sons 
(323). {Lord Parker.) IlES.VNT NARAYANIAH. 

(1914) 41 1.A. 314 = 38 M. 807 (820 1) = 
16 M.L.T. 165 = (1914) M.W.N. 686 = 
1L.W. 520 = 18 C.W.N. 1089 = 20 C.L.J. 263 = 

16 Bojn. L.E. 625 = 12 A.L.J. 1155 = 

24LC. 290 = 27 M.L.J. 30. 

Minor— Damages— Liability for. 

Age— False representation as to— Money obtained 

on mortgage by — Liability in case of. See CONTRACT — 

Minor— mortgage by— age. (1916) 43 LA. 256 (264). 

Minor — Decree against. 

Consent — Decree by — Validity' — Onus of proof of^ 

in suit by minor challenging its validity — Court of Wards 
representing minor— Consent by alleged mukhtar of-De- 
cree based an. 


lijo 

HINDU liXW—iContd.) 

Minor— Decree against— 

Daring appellant’s minority his estate was under the 
management of the Court of Wards. The defendant, who 
was a lessee from the Court of Wards of a share of an 
ancestral village appertaining to appellant’s estate,in.stitu* 
ted in the Settlement Court a claim for tenure against 
appellant, then a minor. One T’, alleging himself to be 
mukhtar of the Court of Wards, made a verbal admission 
of the claim, whereupon a decree by admission was passed 
for birt tenure in favour of the defendant. Appellant, on 
attaining majority, sued to recover the vilkigc, alleging that 
7’ was not competent to make an admission of the claim, 
and that the decree of the Settlement Court was not bind- 
ing upon the appellant. 

that the onus was on the defendant to prove that 
T had authority to consent to a decree in that way, that 
the manager under the Court of Wards was authorized by 
the Court of Wards to give T authority to make the ad- 
mission, and that it was not sufiicient that T was the 
mukhtar of the Court of Wards and said he had authority 
to admit the birt right. 

It is necessary that one who rests his case on a decree 
made by consent against an infant should show that the 
consent was given by some body having authority to bind 
tlie infant. It was not sulficient f(jr a decision against the 
appellant that the Court of Wards was defendant and on 
its behalf an appearance was put in by a person who repre- 
sented himself to be, and was accepted by the Settlement 
Otficer as being the mukhtar or agent of the Court of 
Wards. {Sir Richard Cowh.) RAJAH M UHAMMAD 

Mumtaz Ai.i Khan 7 '. Shkorattanjik. 

(1896) 23 I. A 75 23 C. 934 7 Sar. 41 6 M L. J. 131. 

Declaration of inr-al id ity of, and of sale in execu- 
tion thereof — Suit for — C. P. 6'., S. 47 it a bar to— 
Ciiiardian duly appointed — Xon-representation by — In- 
validity based on. 

A minor, who is not representeil by a guardian ad litem 
appointed in accordance with the provisions of the C'ode, is 
not a party to the suit in the proper sense of the term. 

S. 244 of C. P. C. of 1882 does not therefore bar a suit by 
a minor for a declaration that certain decrees and sales in 
execution affecting him are invalid as against him on the 
ground that he was not properly represented in the pro- 
ceedings from which they resulted (175). {Sir AndreiO 
Seoble.) MUSSUMVr RaSHID-UN-NISSA MUHAMMAD 

ISMAIL Khan. (1909)361. A. 168 = 31 A. 572(682)-= 
6M. L T. 279 10 C.L.J. 318 = 13 C.W.N. 1182 = 

11 Bom. L. E. 1225 -3 1. C. 864=19 M. L. J. 631. 

Minor — De facto Guardian of. 

AVc Hindu law— Minor— Guardian o^—J^e facto 
Guardian. 

Minor— Education of. 

Father’s right of — Delegation of — Revocability of — 

Revocation of —Court’s interference to prevent — Conditions. 

Hindu l.aw—Minor— Custody of— Education 

OF. (1914 ) 41 I. A. 314 (321) = 38 M. 807 (819). 

Religious education — FathePs wishes as to — Regard 

fp, English rule as to — Basis of^ Applicability of,, in 

India. 

The course of decision in the English and Irish Courts of 
Chancery has been such as to lay it down as a matter of 
positive law of the court, that in the matter of religious 
education great, and in the absence of controlling circum- 
stances, paramount, weight should be given to the expressed 
or implied wishes of the deceased father (322). 

Quaere whether this rule had its origin in the statutory 
power of English fathei-s to appoint guardians for their chil- 
dren (322-3). 


1871 


THE PRIVY COUNCIL DIGEST 


1872 


HINDU 

Minor— Education oi~{Contd.) 

Quaere whether this rule is applicable in India (323). 
{Lord Justice James'). SKINNER v. ORDE. 

(ISVl) 14M. LA. 309 = 17 W. R.P. C.77 = 
10 B. L. R. 125 P. C. = 8 Moo. P. C. (N. S.) 261 = 

2 Suth. 521 = 3 Sar. 34. 

Religious edtication — Nature of, to he imparted. 

From the very necessity of the case, a child in India, 
under ordinao' circumstances, must be presumed to have 
his father’s religion, and his corresponding civil and social 
tatus ; and it is, therefore, ordinarily, and in the absence of 
controlling circumstances, the duty of a guardian to train 
his infant ward in such religion (323) {Lord Justice James,) 
vSkinneR?'. Oroe. (1871) 14 M. I. a. 309 = 

17 W. R. P. C. 77= 10 B. L. R. 126 P. C. 

8 Moo. P. C. (N. S.) 261 = 2 Suth. 521 = 3 Sar. 34. 

Minor— Estoppel against. 

■A^e — Raise represcfttation as to, kuenon to other party 


— Effeet 

Their Lordships liold in accordance with English authori- 
ties, that a false representation, made to a person who knows 
it to be false, is not such a fraud as to take away the 
privilege of infancy. The same principle is recognised in 
the explanation to S. 19 of the Indian Contract Act, in 
which it is said that a fraud or misrepresentation which 
did not cause the consent to a contract of the party on whom 
such fraud was practised, or to whom such mi.srepresenta- 
tion was made, does not render a contract voidable (122). 
{Sir Ford North.) MOHORI lUHEE v DHURMODAS 

Ghose. ( 1903) 30 I. A. 114 = 30 C. 539 (546) = 

7 C. W. N. 441 - 5 Bom. L. R. 421 = 8 Sar. 374. 

Evidence Act — S. 1l5 of — If appiicahle. 


The Courts below seem to have decided that S. 115 of 
the Evidence Act does not apply to infants ; but their Ix>rd- 
ships do not think it necessary to deal with that question 
now (122). {Sir Ford North.) MOHORI blBEE v. 
DHURMODAS Ghose. 

(1903) 30 I. A. 114 30 C. 539 (545 6) = 
7 C. W. N. 441 = 5 Bom. L R, 421 = 8 Sar. 374. 

Mortgage deed executed hy minor — Pica of estoppel 

if can he founded upon. 

A mortgage deed executed by minors is a nullity and in- 
capable of founding a plea of estoppel. {I.ord Salvescn.) 

Sadiq Au Khan v. Jai Kishori. 

(1928)47 0. L. J. 628- 
26 A. L. J. 685 = 32 C. W. N. 874 5 O. W. N. 547 - 
28 L. W. 17 = 109 I. C. 387 (2) = 30 Bom. L. R. 1346 = 
A. I. R. 1928 P. C. 152 - 55 M. L. J. 88 (96). 

Minor — Father. 

Adverse possession against minor child — Possession 


of father if and when. See LIMITATION — ADVERSE POS- 
SESSION — Father. 

Agreement to give minor son as heir by — Validity 

against minor of — Repudiation of agreement by minor after 
attaining age— Right of. HINDU Law— MINOR— 

Heir— Agreement by father to give minor son 
AS. (1897) 26 1. A. 46 (63) = 20 A. 209 (217-8). 

Custody of minor child — Suit for recovery of — 

Minor resident in England under care of defendant — Relief 
grantable in case of — Minor of age of discretion— Manda- 
tory order directing defendant to hand over custody — Juris- 
diction of Indian Court to make. See HINDU LAW — 

MINOR— Custody of— Suit by father for re- 
covery OF. (1914)41 I. A. 314(322-3) = 

38 M. 807(820-1). 

Custody and education of minor child — Right of — 

Delegation of — Revocability of —Revocation of — Court’s 


HINDU LAW-(C^//^/.) 

Minor -Father— (Ci?;/^^/.) 

interference with— Conditions. See HINDU Law— MINOR 

—Custody of— Education of. 

(1914) 41 1. A. 314 (321) = 38 M. 807 (819). 
Education of minor son. See HINDU LAW — 

Minor— Education of. 

Minor— Guardian of. 

Admission by. 

Adverse claim against minor by. 

Adverse possession against minor of property 
obtained by false representation— Mesne 
profits in case of. 

Alienation by. 

Appeal by— Withdrawal by minor of, on 
attaining majority. 

Arbitration— Reference to, of matter con- 
nected with reversionary interest of 

MINOR. 

Rond by. 

Capacity of, in transactions affecting minor’s 
estate. 

Charge on minor’s estate. 

Compromise by. 

Contract by. 

Covenant to indemnify by. 

Debt contracted by. 

Decree in favour of minor— Sale of interest 
IN— Suit by minor to set aside. 

Deed by— Execution of— Capacity in regard to 
(individual capacity or capacity of guar- 
dian). 

Deed by — Recitals in. 

De facto GUARDIAN. 

Lease taken by— Rent due under— Liability of 
minor’s estate for. 

Married woman— Natural guardian of. 

Mesne profits in respect of property held 
adversely to minor by— Liability for— Pe- 
riod of. 
mortgage by. 

Partnership IN WHICH minor interested— Dis- 
solution OF. 

Personal liability on minor— Covenant impos- 
ing. 

Reversionary interest of minor. 

Sale by. 

Suit by or against— Capacity in (individual 
capacity or capacity of guardian). 
Unauthorized person — Assumption of guar- 
dianship BY. 

Admission by. 

■ Admissibility against minor of. See ADMISSION 

-GUARDI.AN. (1903) 31 I.A. 38 = 26 A. 108 (117-9). 

See Hindu Law— Adoption^Adopted son — 


Adoptive mother — admission in pleadings by. 

(1862) 9 M. I.A. 287(301). 

Previous transactiotts — Admission of, so as to affect 


estate of minor — Authority to make. 

Although a person properly acting as guardian of a minor 
may have authority to manage the estate of the minor, or 
possibly even to make a partition between the minor and 
his co-parcener, it does not follow that he will have power 
to make admissions of previous transactions so as to affect 
the estate of the minor. i-., of a prior partition Ijctween 
the minor and his brother (380). MUSSAMAT SURUJ 
MOOKHI Konwar V. mussamat Bhagwati KONWAR. 

(1881) 10 C. L. E. 377=Bald. 393. 
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HINDTJ LAW— (Co//*/.) 

Minor— Guardian of — (Coniti.) 

Adverse CLAIM AGAINST minor by. 

Presumption of — Propriety. 

It cannot be presumed that the mother and natural guar- 
dian of a minor son claims the estate adversely to her son 
(186). {Sir Rickard Couck.) WATSON & CO. v, SHAM 
LalMiTTER. (1887) 141. A. 178 = 15 C. 8(16) = 

6 Sar. 66. 

Adverse possession against minor of property 
obtained by false representation — Mesne 

PROFITS, IN CASE OF. 

Liability for— Period of. See HINDU LAW — 


Minor— Guardian of — Mesne profits, etc. 

(1905)321. A. 181 (184) = 33 C. 23 ('28-9). 

Alienation by, 

Deed of — Execution of-‘Capacity in regard Pro- 


prietor and heir ” — Description of guardian as — Effect. 

On the death of a Hindu, leaving a widow and infant 
son, the latter succeeded to the estate of his deceased father. 
During the minority of the son, his mother executed a 
mortgage mortgaging the estate to which the son had suc- 
ceeded. In the deed of mortgage the widow was described 
as “proprietor" and “heir”. The question arose whether, 
on the right construction of the deed and under all the cir- 
cumstances of the case, she ought to be deemed to have exe- 
cuted the deed in her character of the real l)eneficial owner 
of the estate or in her character of manager or guardian of 
her infant son and heir. 

Held, dissenting from the (’ourt below, that she must be 
deemed to have executed the deed only in her capacity of 
manager or guardian of her infant son and heir (412). 

It is not suggested that she ever claimed any beneficial 
interest in the estate as proprietor ; had she done so, it 
would have l)een. pro tanto^ a claim adverse to her son ; 
and it is conceded that she did not claim adversely to her 
son. The acts of the mother cannot, therefore, be reason- 
ably view'ed otherwise than as acts done on behalf of ano- 
ther, whatever description she gave to herself, or others 
gave to her. She must be viewed as a Manager, inaccu- 
rately and erroneously described as “proprietor", or “heir." 
{Lord Justice Knight Bruce.') HUNOOMANPERSAUD 

Panday v. Mussumat Babooee Munraj Koonweree 

(1856) 6 M. I. A. 393(412)=18 W.R. ei -2Suth. 29 = 

1 Sar. 552= Sevestre 253 N. 

■ -Hunooman Pursaud Panday's case — Principles laid 
denvnin, as to onus of proof on lender — Applical>ilityj)f, 
to alienations by widmo and by father. 

Their Lordships have applied the principles laid down in 
Hunooman Pursaud Panday’s as to the onus of proof on a 
lender, not only to the case of a manager for an infant, 
which was the case there, but to transactions on all-fours 
with the present, namely, alienations by a widow, and to 
transactions in which a father, in derogation of the rights of 
his son under the Mithakshara law. has made an alienation 

of ancestral family estate (11). {Sir James W. Colvilef). 
Baboo Kameswar Pershad v. Run Bahadoor 
MNGh. (1880) 8 I. A. 8 = 6 C. 843(847)) = 

8 C.I 4 .R. 361 = 4 Sar. 210. 

Necessity for — Evidence of — Recitals in deed of 

alienation— Admissibility of— Value of. See HINDU Law 
—Minor— Guardian of— Sale by— Necessity for 
— Evidence of — Recitals, etc. 

-Necessity for — Evidence of — Representations by 
guardian accompanying loan — Admissibility of., as 
res gestoe — Proof of such representations — Onus on alienee. 

The representations by the Manager accompanying the 
loan as part of the res gestoe, and as the contemporaneous 

I18 


HINDU LAW— (f7/7//A/.) 

Minor— Guardian oi—>{Contd.) 

Alienation m~-{Contd.) 

declarations of an agent, though not actually selected by the 
principal, have been held to be evidence against the heir ; 
and such prima facie pioof has been generally and reason 
ably and rightly required in the Supreme Court of Calcutta 
between the lender and the heir where the lender is enforc- 
ing his security against the heir (419 20.; (Lord Jisstice 
Knight Bruce.) HUNOOMAN PERSAUT) PaNDAY v, MU.S- 

SUMUT Babooee Munraj Koonweree. 

(1856) 6M.IA. 393 18 W.E. 81- 2Suth. 29- 

1 Sar. 552= Sevestre 253 N. 

Necessity for — Proof of — Onus — Nature of proof 


required — Original parties alive — Original parties dead 
and lapse of time and enjoyment and apparent acquiescence 
-‘Cases of — Distinction. 

The que.stion on whom does the onus of proof lie in 
suits in which the validity as against an infant heir of a 
mortgage executed by his mother as hia de facto guardian 
is brought into question, is one not capable of a general 
and inflexible answer. The presumption proper to be made 
will vary with circumstances, and mu.st be regulated by and 
dependent on them. Thus, where the mortgagee himself 
with whom the transaction took place, is setting up a charge 
in his favour made by one whose title to alienate he neces- 
sarily knew to be limited and qualified, he may be reasona- 
bly expected to allege and prove facts presumably better 
known to him, than to the infant heir, namely, those facts 
which emlx)dy the representations made to him of the alleged 
needs of the estate, and the motives influencing his immedi- 
ate loan f4l9). It is obvious, however, that it might be un- 
reasonable to require such proof from one not an original 
party, after a lapse of time, and enjoyment and apparent 
acquiescence ; conse(|uently, if the charge be created by 
substitution of a new security for an older one, where the 
consideration of the older one was an old precedent debt of 
an ancestor not previously questioned, a presumption in 

favour of the validity of the charge w'ould be reasonable 
(420). 

The dictum in 6 Sud. Dew. N.-W. P. 218 to the effect 
that, if the factum of a deed of charge by a manager for 
an infant be established, and the fact of the advance be 
proved, the presumption of law is prima facie to support 
the charge, and the onus of disproving it rests on the heir, 
though professing to be a general one, is not to be so regarded 
and must be read in connection with the facts of that case 
(418-9). {Lord Justice Knight Bruce.) HUNOOMAN- 
PERSAUD PANDAY v. MUSSUMAT BaBOOEF MUNRAJ 

koonweree. (1866) 6 M. I. a. 393 = 18 W. E. 81 = 

2 Suth. 29 = 1 Sar. 562 = Sevestre 253 N. 

Validity of— Proprietorship of estate-^Assumption 

wrongful by manager of— Alienation in right of. 

Under the Hindu Law, the right of a bona fide incum- 
brancer who has taken from a de facto Manager a charge 
on lands created honestly, for the purpose of saving the 
estate, or for the benefit of the estate, is not (provided the 
circumstances would support the charge had it emanated 
from a de facto and de jure manager) affected by the want 
of union of the de facto with the de jure title (412-3). 

A mortgage bond to secure a sum of money lent to a 
party deceased, in substitution of a previous deed executed 
by a former proprietor, by way of further security for a sum 
advanced by the mortgagee to the widow of the deceased, 
charging part of the ancestral estate, described the widow 
as having a beneficial proprietary right in the mortgaged 
estates, although, in fact, she was onlv the manager of her 
son, a minor, ^ the deceased’s heir. In a suit brought by 
the son on attaining age to recover the proj>erty mortgaged 
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HINDU 

Minor-Guardian oi~{Contd.) 

Ai.IENATION OV—{Contii.) 

from the mortgagee, the court below, holding that the mother 
had assumed proprietorship of the estate and executed the 
mortgage only in her capacity as proprietor, declined to go 
into the question of the binding nature of the charge as 
against the estate. 

Hi'ld that the assumption of proprietorship by the mother 
did not necessarily invalidate the charge, and that the 
decision of the court below against the charge without 
further inquiry was not well founded even if the view 
which it took of the character of the mother’s act, as not 
having been done by her as guardian, had been correct (413. j 
{Lord Justice Knight Bruce,) IIUNOOMAN PERSAUI) 

Panday v. Musst. Babooee Munraj Koonweree. 

(1856) 6 M. I. A. 393=18 W. E. 81 = 2 Suth. 29 = 

1 Sar. 562 = Sevestre 253 N. 

Appeal by— Withdrawal by minor of, on 

ATTAINING MAJORITY. 

Right of — Opposition to — Guardiaifs right of — Costs 

incurred by him on behalf of minor — Remedy in respect of. 

A suit brought by a Hindu widow, as Guardian of an in- 
fant, the adopted son of her deceased husband, was dismiss- 
ed by the High Court, and she, as guardian of the infant, 
preferred an appeal to His Majesty in Council against the 
decision of the High Court. After the transcript was for- 
warded to England, and before the appeal was heard, the 
infant came of age and petitioned the High Court for the 
withdrawal of the appeal, and the High Court referred the 
application to the Judicial Committee. On a question aris- 
ing whether the widow could resist the adopted son’s appli- 
cation for the withdrawal of the appeal, held that she could 
not. 

The widow has not such an interest in the appeal or such 
a locus standi in this court as entitles her to resist the appli- 
cation and to insist that the appeal shall go on. although the 
party in whose name it is brought wishes to withdraw from 
it. 

If she has incurred costs on behalf of the infant in this 
suit, she may have a claim to l)e recouped from his estate, 
if he has any ; but that does not entitle her to prosecute this 
appeal in liis name against his will. If the lady herself, as 
widow has a better title, that title cannot be litigated in this 
suit, but must be litigated in an independent suit, in which, 
rejecting the adoption, she would come forward as the next 
heir of the deceased (605-6). {Lord Caiins.) Kanee 
BISTOOPRIA PUTMADAYEz/. NUND DHULL. 

(1870) 13 M. I. A. 602 = 6 B. L. R. 190 = 2 Suth. 391 - 

2 Sar. 631 = 16 W. R. P. C. 19. 

Arbitration— Reference TO, of matter connect- 
ed WITH reversionary INTEREST OF MINOR. 

Null and void. See HINDU DAW — MINOR — 

Gu.ardian of— Reversionary interest of minor- 
arbitration. (1917) 46 LA. 35 (39) = 46 C. 690 (603). 

Bond by. 

Consideration for — Recital in bond as to — Admi.'-si- 

bility in evidence of, against minor. HINDU I.AW — 

Adoption— ADOPTED son— Adoptive mother- 
bond BY. (1861) 8 M. I. A. 319 (322-3). 

' Validity against minor of —Proof of — Validity re- 

cognised by him aDer coming of age. See HINDU Law — 

Adoption -Adopted son— adoptive mother- 

bond BY — Validity again.st adopted son, 

(1861) 8 M. I. A. 319. 
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Capacity of, in transactions affecting minor*s 

estate. 

-Alienation by guardian— Deed of— Execution of — 

Capacity in regard to. See HINDU Law— MINOR - 

Guardian of— alienation by- Deed of. 

(1856) 6 M. I. A. 393 (412). 

•Presumption as to. 

If there is any doubt as to the capacity in which the 
mother and natural guardian of a minor son acted in a 
transaction affecting the estate of the minor, that is, a.s to 
whether she acted in her own individual capacity claiming 
the estate in her own individual right adversely to the minor 
or in her capacity as his guardian, it should be presumed 
that she did so in her lawful capacity (186 ) {Sir Richard 

Couch.) Watson & Co. v. Sham Lal Mitter. 

(1887) 14 I. A. 178 = 15 C. 8 (16) = 5 Sar. 66. 

Suit by or against— Capacity in. See HINDU LAW 

—Minor— Guardian of— Suit by or against. 

Charge on minor’s estate. 

Benefit to minoRs estate by — Proof of— Quantum. 

Held^ on the evidence affirming the courts below, th^it an 
ikrar executed by the guardian of the respondent, during his 
minority, charging the minor’s estate with the payment of 
amounts was not shown to be for the benefit of the minor’s 
estate (4*71 ). {Sir James W. Colvile.) LALLA BUNSEE- 
DHUR V. KOONWAR BiNDESEREE DUIT SiNGH. 

(1866) 10 M. I. A. 454 = 2 Suth. 39 = 2 Sar. 167. 

Binding nature of — Conditions — Onus of proof of. 

He who sets up a charge upon a minor’s estate, created 
in his favour by the guardian, is bound to show, at least, 
that when the charge was so created, there were reasonable 
grounds for believing that the transaction was for the bene- 
fit of the estate (464). {Sir James W. Colvile.) I.ALLA 
BUNSEEDHUR v. KOONWAR BINDESEREE DUTT SINGH 

(1866) 10 M. I. A. 454 2 Suth. 39= 2 Sar. 167. 

Creation of, not per se improvident management. 

It is obvious that money to be secured on any estate is 
likely to be obtained on easier terms than a loan which rests 
on mere personal security, and that, therefore, the mere 
creation by a Manager of a charge securing a proper debt 
cannot be viewed as improvident management (424). {Lord 
Justice Knight Bruce.) HuNOOMAN PeRSAUD PANDAY 

musst. Babooee Munraj Koonweree. 

(1856) 6 M. I. A. 393 18 W. R. 81 2 Suth. 29 = 

1 Sar. 552 Sevestre 253 N. 

Fraud on minor by transaction creating — Proof of. 

Their lx)rdships are disposed to .-ay that the Courts below 
were warranted in imputing the character of fraudulent 
contrivance to this transaction (an ikrar executed by the 
guardian of the respondent, a minor, charging the respon- 
dent’s property.) 

The negotiation out of which it sprang was one between 
a Purdah woman acting as the guardian and manager of 
an infant’s estate, and a keen man of business, at that time 
a debtor to the estate. She is induced to sign an instrument 
which transforms the debtor into a creditor, and heavily 
burdens her ward’s properly without consideration, except 
the merely colourable one of the abandonment of the appeal, 
and the promise of future advances for the purposes of liti- 
gation, of which a portion at least, was neither necessary 
nor prudent ; of litigation which, if unsuccessful, would be 
ruinous to the e.state. and, if successful, was to rej'Olt in a 
division of spoils absolutely in compatible with her duty as 
guardian. It is not shown that, in coming to this agreement, 
she had the assistance of proper or independent advisers. 

On the other hand, it is not shown affirmatively by what 
practice (if anyj upon her ignorance or her fears she may 
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Charge ON minor’s estate— 

have been induced :tQ execute the document. She may or 
may not have been fully informed as to what she was 
doing. But whether she was herself defrauded, or whether 
she acted in collusion with the appellant, the tran.saction was 
in either case a fraud upon the respondent (471-2) (^SV> 

James W. C civile.) LaLLA BuNSEEDHUR v. KOONWAK 

Bindeseree Dutt Singh. (1866) 10 M. I. A. 454= 

2Suth- 39 = 2Sar. 167. 

■ ' Fraudulent transaction-^Seitiitg aside of transact 
tiofi as being a — Money advanced under if for Mnding pur- 
poses —Chargee's ri gkt to. 

An ikrarnamah executed by the guardian of the lespon- 
dent, during his minority, charging the minor’s estate in 
favour of the appellant, and an execution purchase of that 
property by the appellant in a suit brought by him on foot 
of that ikrarnamah were set aside as being prejudicial to 
the interests of the respondent. The decree in the suit 
brought by the appellant to enforce the ikrar was for 
Rs. 70.000 odd, and the purchase in execution was for 
Rs. 51,000 odd. It was found that, out of the sum for which 
the ikrar was executed, a sum of Rs. 27,000 had been ad 
vanced by the api)ellant for purposes binding on the estate 
of the respondent, and that the api^ellant was entitled to the 
said amount With interest at the rate provided by the ikrar. 
The courts below decreed posse.?sion of the property in ques- 
tion to the respondent with mesne profit.^, and allowed tlie 
appellant to set off against the amount to the respondent for 
mesne profits the said sum of Rs. 27,000 with interest at 
the contract rate. 

On appeal to their I.ordships it was contended for the ap- 
pellant that the execution was good, at least, to the extent 
of the Rs. 27,000 advanced for binding purposes ; and that 
the rights of the respondent against the appellant, taking 
them at their highest, were limited to the recovery of the 
difference between that sum and the price bid at the execu- 
tion sale. 

Held X\\z.\.y if the respondent had been wronged by the 
sale of his property at the suit of the appellant, the relief 
suggested fell very far .short of an adequate remedy for that 
wrong, that to restore the property to the respondent on the 
terms of paying to the appellant w'hat might be justly due to 
him was far more equitable than the proposed limitation of 
his remedy to the surplus proceeds of the sale, and that the 
decree-holder being himself the purchaser the execution sale 
was no effectual bar to the application of the nioie appro- 
priate equity (475-4). 

The property of which the respondent has been deprived 
was ancestral ; and the feeling on the subject of ancestral 
property is so strong in these Provinces, that the policy of 
allowing it to be taken in execution and sold under judicial 
sales has been seriously que^doned. And even if no account 
is to be taken of that feelifig, it is notorious that landed 
property when sold under an execution, rarely, if ever rea- 
lises its full value (473), {^Sir Janies W. Colvile.) Lalea 
BUNSEEDHUR v. KOONWUR BINDESEREE DUTT SinGH. 

(1866) 10 M.LA. 454-2 SutlL 39=2 Sar. 167. 

. I 

Fraudulent transaction — Setting aside of transac- 
tion as being on payment to chargee of portion of money 
adi’anced by him for binding purposes — Interest on that 
amount — Fate of, to be allowed — Contract rate or not 

An ikrarnama executed by the guardian of the respon- 
dent, during his minority, charging the minor’s estate in 
favour of the appellant^ and an execution purchase of that 
property by the appellant in a suit brought by him on foot 
of that ikrarnama w’ere set aside as l>eing fraudulent tran- 
sactions intended to deprive the respondent of his estate. A 
portion of the amount for which the ikrar was executed was, 
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however, found to have Ijeen advanced by the appellant for 
purposes binding on the respondents’ estate, having been 
advanced by the appellant to satisfy a judgment debt bind- 
ing upon the minor’s estate. The appellant was, therefore, 
held entitled to the payment of the said sum by the respon- 
dent, and the question arose as to the rate of interest to be 
allow’ed on it. 

The rate provided for by the ikrar was 6 per cent. The 
Court l>elow allowed only 5 per cent. It was contended for 
the respondent that it was a favour to the appellant^ in the 
circumstances, to give him any interest at all on that sum ; 
that the rate was in the discretion of the court lx:low ; and 
that their lordships shoiiRI not interfere with that discre- 
tioh. On behalf of the appellant, it was argued that the 
rate ought to be 12 per cent., such l)eing the current rate 
of interest, and that which the judgment debt paid off with 
tlie amount would naturally have carried. 

that the f’ourt l)elow was right in allowing interest 
to the appellant, that the rate should be fixed according to 
some principle, not according to che arbitrary discretion of 
the judge, and that the appellant was entitled to the con- 
tract rate (475). 

It may be true that the appellant would not have advan- 
ced his money on terms .«o favourable to the estate if he had 
not had in view the corrupt advantages for which he had 
stipulated in the ikrar. But there is no reason why the 
court, because it will not let him reap the benefit of those 
improper stipulations, should make a new contract for him 
in respect of tiiis particular advance (475). (Sir James IV. 
Col7‘ile.) KMj.v BUNSEEDMl'k 7*. < '(K)N\VUR BlNDE- 
SKREi: Du rr SiNr.u. ri866) 10 M.I.A. 454 = 

2 Siith- 39 2 Sar. 167. 

Compromise h\. 

Alienation by — Rati ficatiou by minor of — Ei id''uce 

of — Omission for a longtime to question compromise though 
it was acted upon if important. 

Held, that assuming that a solenamah by a guardian con- 
veying property of his or her ward was invalid and could 
have been set aside by the ward, the fact that though the 
solengmah had been acted upon, the ward allowed, without' 
objection, 20 years to elapse, even after attaining his majo- 
rity, without taking any steps to .set aside the «olenamah 
was sufficient evidence that he ratified and adopted it 
(224-5). (Sir Richard Couch.) MOULVl ABU MaHO- 
MEI) ABDUI. KaDER 7' Skim.ati Amtal Karim Banu. 

(1888; 15 I. A. 220 = 16 C. 161 ( 168 9) = 5 Sar. 224. 

Debt due by minoRs father^Suit to reeorer — Com- 
promise by guardian of — Decree on foot of — MinoRs suit 
to set aside, and to reccn'cr amount realised thereunder — 
Onus of proof on minor in. 

The deceased father of the respondent was the manager 
of a business carried on first by the deceased father of the 
appellant, and then in the names of the appellant’s mother 
and the appellant. The respondent’s father died having 
adopted the respondent, a minor, and having appointed by 
will two persons as his guardians. The said two peesons 
obtaine<l a certificate under Act No.20 of 1841. Thereafter, 
the appellant’s mother instituted a suit against the said 
guardians to recover from the estate of the respondent’s 
father a sum alleged to have l^en misappropriated by him. 
That suit was settled by a deed of compromise, whereby it 
was agreed that Rs. 74,000 should l)e paid by the defend- 
ants, in instalments, and a decree was pa.s.sed on foot of 

the compromise. 

The respondent, after attaining age, commenced the suit 
out of which the appeal arose to set aside that compromise 
decree as fraudulent and collusive, and to recover the 
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amount paid under that decree from the appellant. The 
court-' helow held that the burden of proving the debt lay 
up')n the appellant. 

//t’A/, that the burden of proving his allegations that the 
suit was fictitious and the compromise fraudulent and collu- 
sive lay upon the plaintiff-respondent ; and an element in 
that proof, without which his case amounted to nothing, 
was the non-exi.stence of a debt ; and that it rested, there- 
fore, with him to give, at all events, prima facie evidence 
of that before the burden of proof was shifted to the ap- 
pellant (399). (*SV;- Robert l\ Collier,) liAHOO LeKKAJ 

ROY 7'. BAROO MAHTAR ChuNIj. 

(1871) 14 M.I.A. 393 - 17 W. E. 117 = 
10 B. L. R.35 P. C. = 2Suth. 536 = 3 Sar. 43. 

Decree against guardian on foot of — Fraudultni 

and collusive nature of — Fandence of— Public belief at time 
— P'.vidence of — Admissibility. 

In a suit by a minor, after attaining majority, to set aside 
a decree which had been obtained against his guardians on 
foot of a compromise on the ground that it was fraudulent 
and collusive, held, that evidence that it was publicly known 
at the time that ilie settlement was unjust was inadmissible 
(397). {Sir Robert P, Collier.) BABOO LEKRAJ ROV 7'. 
Baboo Mahtab Chund. (1871) 14 M.I.A. 393= 
lOB.L.R. 35 (P. C ) = 17W.E. 117-2 Suth 536 = 

3 Sar. 43. 

Litigation — Compromise of — Powers of — Decree on 

foot of comprofnise — Setting aside of, after long lapse 0 ^ 
time — Propriety. 

It is undoubtedly tlie duty of guardians scruplously to 
regard the interest of minors in dealing with their estates 
and the Court will, when necessary, enforce the performance 
of this duty. But the interests of infants would seriously 
suffer if a notion were to prevail, that Guardians were 
bound for their own security to contest all claims against an 
infant’s estate, whether w^ell or ill-founded ; and such a 
notion might prevail if the compromise of a claim of debt 
confirmed by a decree of a Court were to be set aside after 16 
years w'ithout distinct proof of fraud (398-9). {Sir Robert 
P Collier) BaROO LEKRAJ KOV v. BaBOO MAHTAB 

CHUND. (1871) 14 M.I.A. 393 10 B.L R. 35 (P.C.) = 

17 W. E. 117 2 Suth. 536- 3 Sar. 43. 

Rent of mi noRs taluk — Compromise permanently 

settling — Binding character of. 

In a suit for enhancement of the rent of a lalook which 
was Instituted in July, 1882, the (lefence wasjhat a deed of , 
compromise was executed in August, 1825, by virtue of 
which the defendants alleged chat the rent of the talook was 
permanently settled. That deed was executed by one B, who 
was the widow of J, to whom the property had belonged, 
and who had adopted, before the execution of the deed, N, 
the grandfather of the plaintiff. 

The circumstances under which that deed of compromise 
was executed were these. Sometime l)efore March, 1823, a 
suit was brought by B and K, the owner of the other four 
annas of the zemindavi, for enhancement of the rent of the 
talook ; and the defence set up to that suit by the ancestor® 
of the defendants was that the mouzahs had been granted 
to them in permanent mokurruri, and that the rent was not 
liable to be enhanced. The suit was brought in the Zillah 
Court, and a decree was made in favour of the plaintiffs, 
deciding that the rent was liable to be enhanced, and that if 
the defendants did not pay the rent demanded, the mouzahs 
in dispute should be measured according to the hustbood 
jarib stated by the plaintiffs, and the jumma be assessed 
thereon. An appeal from that decree to the civil Appellate 
Court was dismissed on 11th May, 1824. In that state of 
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things the deed of compromise was made in August, 1825. 

It was addressed to Af, the ancestor of the defendants, and 
was executed by .5 ; it stated that the defendants were pay- 
ing the annual istimrari rent of Rs. 399 odd, with progress- 
ive increase added, that, in appeal to the Court of the Zillah 
and the provincial Court, a decree was passed for measure- 
ment and ascertainment of gross rents, and that for amica- 
bly settling with the defendants for an increase in the rent, 
the rent was fixed at sicca Rs. 600, Including the old rent 
The balance payable by the defendants, after certain named 
deductions on account of their share, wa.s fixed in perpetu- 
ity. The defendants also presented a petition to the Court, 
saying that they assented to that compromise. 

Nothing more appeared to have taken place, except that 
the rent was regularly paid according to the compromise, 
until about 1854, and then a suit was again brought for en- 
hancement of rent. That passed through various stages of 
appeal until it reached the Sudder Court. That Court found 
that B. acted as guardian for JV, when she signed that deed 
of compromise, and that from the date of the compromise 
up to the period of A' attaining his majority, the rent was 
collected according to the deed of compromise, and after 
I that time until the institution of that suit in 1853. The 
Sudder Court therefore held that JV was bound by the act 
of his mother done in 1832, as his guardian, and acquiesced 
in by him since he reached his majority. 

//eld, that the deed of comprondse was a binding one, 
and that therefore the suit for the enhancement of rent 
ought to be dismissed (69). 

The circumstances existing at the time of the compromise 
must be considered. The parties were litigating not merely 
as to whether the rent was of the proper amount, or ought 
to be enhanced, but the defendants were contending that 
they had a perpetual tenure at a then fixed rent, and this 
was a settlement which was to put an end to the litigation, 
and which would also prevent the expense, and delay, and 
the uncertainty of the result, which was dependent upon the 
investigation that the Court had ordered to decide what the 
amount of rent, if it were to be enhanced, should be. Appa- 
rently it is a compromise which it cannot be said would not 
be beneficial to the Infant, the adopted son (..V), but is one 
which might fairly and naturally be come to as putting an 
end to the litigation and deciding once for all the matter 
which was in dispute between the parties ; becau.se it must 
not be forgotten that although there had been a decree affir- 
med on appeal that the rent was liable to be enhanced, that 
was subject to a further appeal, and the case might have 
been carried further by the defendant if this compromise 
had not been entered into (67). {Sir Richard Couch?) 

Rani Hemanta Kumari Debi v. brojendro Kishore 

ROY CHOWDHRY. 

(1890) 171. A. 66 = 17 C. 875 = 6 Sar. 642> 

^Reversionary interest of minor — Compromise wiping 

out, without any consideration — Validity. See HINDU Law 

—Minor— Guardian of— Reversionary interest 

OF MINOR— Compromise, etc, 

(1917) 45 1. A. 35 ^39) = 46 C. 590 (603). 

Contract by. 

Power to bind minor by. 

The contention that the guardian of a minor could bind 
the minor by contract could not be sustained (92). {/j>rd 
/iannen?) INDUR CHUNDER SiNGH v. RADHAKISHORK 
GhOSE. (1892) 191. A. 90 = 

19 0.507(611)= 6 Sar 186. 

Purchase of immovable property — Contract fot — 

Minor not bound by — Specific performance of contract — 
Minot's right to obtain. 
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It is not within the competence of a manager of a minor’s 
estate, or within the cojnpetence of a guardian of a minor 
to bind the minor or the minor’s estate by a contract for the 
purchase of immoveable oroperty ; and where the minor is 
not bound by such a contract there is no mutuality, and the 
minor cannot, on attaining age. obtain specific performance 
of the contract. 

Quaere^ whether there is no difference between the posi- 
tion and powers of a manager and those of a guardian. 
{Lord Macfiaghtett.) MiR SARWARJAN FAKHRUDDIN 

Mahomed CkoWDHURl. (1911) 39 LA. 1=39 C. 232 = 
9 A. L. J. 33 = 14 Bom. L. R. 5 = 15 C L.J. 69 = 
16 C. W. N. 74 = (1912) 1 M, W. N. 22 = 13 I.C. 331 = 

11 M- L. T. 8 = 21 M. L. J. 1156. 

Reversionary interest of minor — Contract in respect 

of— Validity of. See HINDU LAW— MINOR— GUARDIAN 

OK— Reversionary interest of minor— Arbitra- 
tion. (1917) 45 I. A. 35 (39) = 45 C. 590 (G03). 

Covenant to indemnify by. 

■ ■ " Personal liability imposed on minor by — Validity. 

The mother and guardian of a minor executed a convey- 
ance of a part of the infant’s estate in discharge of a debt 
binding uprm the minor. The land conveyed was represen- 
ted £0 \ye rent free and was conveyed as rent free. To in- 
demnify the purchaser in case the Government should en- 
force their claim to receive rent out of the land, the mother 
entered into a covenant, which was so framed as to bind 
both the guardian and the infairt, who was nominally by his 
guardian a party to the deetl. 

Held., that the guardian exceeded her powers so far as >he 
purported to bind her ward (96). {Lord Hobhouse.) 

Waghela Kajsanji V. Sheikh Masludin. 

(1887) 14 1. A. 89=11 B. 551 (561) = 5 Sar. 16. 

Sale-deed by guardian — Covenant in— Charge crea- 
ted on other property of minor for due performance of cove- 
nant — Validity. 

The mother and guardian of a minor sold land forming 
part of the minor’s estate in discharge of a debt binding 
upon the minor. The land was represented to be rent free 
and w.as sold as being rent free. To indemnify the purcha- 
ser in case the Government should enforce their claim to re- 
ceive rent out of the land, the mother entered into a cove- 
nant binding herself and the minor. Ky w*ay of security for 
its performance, the deed gave a charge upon the other pro- 
perty of the minor. 

Quaere, whether it was not within the pow'er of the guar- 
dian to deal with the remaining family land of which she 
was manager, so as to make it a security to the vendee 
against his loss by the Government exacting rent (96-7). 

By selling the land as rent free, the guardian sold less land 
than she could have sold if it had been valued as subject to 
rent. It was, therefore, not only reasonable but within her 
IKJwers as guardian to create a security on other land of the 
minor to indemnify him against any claim for rent by the 
Government (96-7). {Lord Hobhouse.) WaGHELA RaJ- 

SANji V. Sheik Masludin. 

(1887) 14 I. A. 89 = 11 B. 551 (561-2) = 5 Sar. 16. 

Debt contracted by. 

- -Bond by minor on attaining age for — Suit on — Plea 
^n.^ of no adjustment of accounts before giving of bond — 
mauUatnabiltty — Waiver of right to look into accounts — 
What amounts to — Effect. 

The appellant was a banker. She had made very large 
payments for the respondents, during the time that they, or 
wme of them, were minors, in respect of revenue due to the 
Government from a zemindary belonging to them. Those 
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advances were made at the instance of a person who wa.s the 
guardian of the infants, and executor and tru.stee under the 
will of their father. For those sums the respondents on 
taking posses.sion of their zemin<lary had given a kistbundy, 

or engagement, to pay the amount by instalments, and the 

suit by the appellant was for one of the instalments so 
secured. 

There appeared to be great reason tf) suspect fraud on the 
part of the guardian, and some reason to lx;lieve that the 
agents of the appellant were privy to it. It was very possi- 
ble that if the respondents had instituted a suit to take the 
accounts of the guardian, and, challenging collusion l.>etween 
him and the appellant, had investigated the transactions 
which had taken place between the guardian and the api)el- 
lant, it might have appeared that there was no 
such sum as was claimed by *he appellant ju:-tly 
due to her. But as the guardian was their spiri- 
tual guide the respondents elected not to challen-'e 
the transactions and thus expose him to a suit, and 
thought better to come to terms with the appellant, to ob 
tain time for payment of the debt by instalments. The kist- 
bundy was accordingly executed, and the respK.ndents were 
advised by a person who was their confidential agent that 
the arrangement was beneficial to them. 

Held, that under the circumstances, the objection that no 
adjustment of accounts had taken place to ascertain the 
balance really due to the appellant before the kistbundy was 
granted could not be allowed to prevail ; and that the re.s- 
pondents could not be permitted, after the death of the 
guaidian, to dispute their liability for payment of the debt 
which they had deliberately undertaken to pay. {Lord 
Kingsdown.') GOI.AUB KOQNWAkREE BeBEEt. EsHAN 

Chunder Chowdhooree. (1861J 8 M. 1. A. 447-- 

2 W R 47 -1 Suth. 443 - 1 Sar.804. 

Misapplication by guardian of^Creditor -when not 

affected by. 

The purposes for which a loan is wanted are often future, 
as respects the actual application, and a lender can rarely 
have, unless he enters on the management, the means of 
controlling and rightly directing the actual application, 
f Their Lordships do not think that a bona fide creditor 
should suffer when he has acted honestly and with due cau- 
tion, but is himself deceived (424). {Lord Justice Knight 
Bruce.) HUNOOMANPERSHAD PaNDAY v, MUSST BA- 
BOOEEMUNRAJ KOOnweree. (1856) 6 M. I. A. 393 = 

18 W. R. 81 = 2 Suth. 29 = 1 Sar. 652 = 

Sevestre 253 N. 

Decree in favour of minor— Sale of interest in 

—Suit by minor to set aside, 

Onus on alienee — Mistake as to extent a f interest 

Sale based on — Minor if entitled to a^'ail himself of. 

A suit by the plaintiffs* guardians for the plaintiffs* 
mother’s share in certain rlower resulted in a decree for 
Rs. 62,913 calculated on the allegation in the plaint that 
such share was one-third of the entire amount of dowser. 
That decree having been sold by the guardians for the alle- 
ged sum of Ks. 51,000, the plaintiffs brought the present 
suit to set aside that sale as collusive. 

//'('/rt', that it was incumbent on the defendants in this 
suit to prove that they paid the rupees to the plaintiffs when 
they came of age, or at least that the money reached the 
plaintiffs’ hand when they came of age. 

A compromise set up by the defendants in the present 
suit having been rejected, a decree was given to the plain- 
tiffs for the sum of Rs. 62,913 awarded in the original suit 
The decree was upheld in appeal ; but as it was alleged 
that on the facts stated in the plaint in the original suit the 
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HINDU LAW— (0;/A/.) 

Minor— Guardian of— 

DtXKK]; IN FAVOUR OK I\IIN0R— 8 aLK OF INTEREST 

IN— Suit bv minor to set aside— 

mother’s share of the dower was one-eighth and not one- 
third, the Privy Council held, that the plaintiffs ought not 
to benefit Ijy that mistake, if it was a mistake, and they 
acaudingly left to the lower CouVt to inquire into that 
point and to let execution go for the 1/3 or 1/8 share, 
according as the fact might turn out. MOULVIE ABDOOL 
Am r. MOZUFFEK riOSSElN. 

(1871) 16 W. R. 22P.C. (24 5, 26) = 2 Suth. 462. 
DEED BV— Execution ok— Capacity in regard to 

(iNDIVinUAE CAPACITY OR CAPACITY OK GUARDIAN). 

Dceil signed ^11, iHother of A, minor'^— Effect, 

fly a Hindu widow, who had a minor son, named Sham 
Eal Mitter, executed a kabuliyat, the document being signed 
“//, mother of Sham T.al Mitter, minor.” 

Held, the addition to //’s name of the words ‘‘mother of 
Sham Lai Mitter, minor,” must be considered as meaning 
that she was contracting as the mother and guardian of her 
infant son (186). (Sir Richard Couch.) WatSON & CO. 

r-. Sham I.al Muter. (1887) l-l I. A. 178- 

15 C 8(15)-5Sar. 66. 

— Description of guardian as ‘‘proprietor and heir” — 

Effect. Sec HINDU LAW — MINOR — GUARDIAN OK — 

Alienation by— Deed of. (1856) 6 M.LA. 393 (412). 

Presumption as to. See HINDU I.AW — MINOR — 

(iUARDiAN— C apacity of, etc. 

(1887) 14 1. A. 178 (186)- 16 C. 8 (16). 

Deed by— Recitals in. 

Admissibility of, against minor. See (1) HINDU 

Law— Adoption— Adopted son— Adoptive mother 

— POND by. (1861) 8 M. I. A. 317(322-3). 

(2) Hindu Law— minor— Guardian— Sale by — 

Necessity for— Evidence of— Recitals in, etc. 

(1888) 16 I. A. 96 (102)= 16 C. 627 (634). 

DE FACTO GUARiUAN. 

Bona fide incumbrancer from a, without the de jure 

title — Rights of. 

Under the Hindu law, the right of a bona fide incumbran- I 
cer who has taken from a de facto Manager a charge on * 
lands created honestly, for the purpose of saving the estate, 
or for the benefit of the estate, is not (provided the circum- 
stances would support the charge' had it emanated from a 
de facto Siwd de jure manager) affected by the want of 
union of the de facto, with the de jure title (412-3). (Lord 
Justice Knight Bruce.) HuNOOMANPERSHAD PaNDAY 
V, MUSST. BABOOEE MUNRAJ KOONWEREE. 

(1856) 6 M. I. A. 393 = 18 W. R. 81 = 2 Suth. 29 = 

1 Sar. 552 = Sevestre 253 N. 

Unauthorised person — Assumption of guardianship 

by — Perwers and duties of. 

It is difficult to see how the situation of an unauthorized 
guardian is bettered by describing him as a '^\ie facto''* guar-, 
dian. He may, by his dt facto guardianship, assume im- 
portant responsibilities in relation to the minor’s property, 
but he cannot thereby clothe himself with legal power to 
sell it (1). (Lord Robson ) MATA DiN v. AHMAD ALL 

(1911) 39 I. A. 49 (55) = 34 A. 213 (222) = 
(1912) M. W. N. 183 = 16 0. W. N. 338 = 131. C. 976 = 
11 M.L. T. 146 = 9 AL J. 215-^5 0. L. J. 270 = 
14 Bom. L. E. 192 = 15 O. C. 49 = 23 M- L. J. 6. 

^(2) (Mr. Ameer Ali.) IMAMBANDI v. MUTSADDI. 

(1918) 45 I. A. 73 (84) -45 C 878 (893) = 
23 0. W N. 50 = 28 0. L J. 409 = 20 Bom. L. B. 1022 = 
16 A. L. J. 800 = (1919)M. W. N. 91 = 24 M.L.T. 330 = 

6 Pat. L. W. 276 = 471.0.613 = 35 M.L. J. 422. 


HINDU LAW-(Ctv^/,/.) 

Minor— Guardian of~-(Contd.) 
Lease taken by— Rent due under - 

MINOR’S estate FOR. 


Liabimty of 


Estate not purporting to be dealt with or affected by 

guardian — I^ase for minor's benefit. 

The respondent was the adopted son of one G, deceased. 
During the minority of the respondent the mother and 
widow of G took a fresh lease of property which G had dur- 
ing his lifetime held under a lease. The lessees therein des- 
cribed themselves respectively as “mother of the late C” and 
“mother of the minor adopted son” and they bound them- 
selves to pay the rents reserved, and to pay interest on 
any arrears. A few months befoie the respondent attained 
age, the widow of G surrendered the lands to the plaintiffs, 
the lessohs. The mother of 6^ had died previously. 

In a Suit brought to recover arrears of rent due under the 
said lease, the estate of G was sought to be made liable for 
the said arrears on the ground that, under the terms of <7’s 
will, his mother and widow had power to bind his estate, 
and had done so by the fresh lease in question, and that the 
respondent, having succeeded to that estate was bound by 
the act of his adopted mother and grandmother as his guar- 
dians, done in the bona fide belief that it was beneficial to 
the estate. The Sub-judge, w'hile admitting that there was 
nothing in the lease to show that it was taken for the bene- 
fit of the respondent, held that the estate was liable because 
it was proved that the lease was really taken for the re.*^- 
pondent’s benefit, and the lessees were in possession for the 
respondent’s l)enefit. The Sub-judge relied upon the case of 
Huriooman Persaud Panday. 

Held, dissenting from the Sub-judge, that the re.spon- 
dent’s estate wa.s not liable (93). 

The present case is distin.i uishable from that of Hunoo- 
man Persaud Panday. In the present case the mother and 
widow of (7 were not dealing with, and did not purport to 
deal with or affect, his estate, but were incurring new obli- 
gations which it is now’ sought to transfer from them to the 
estate. It may be that, as between them and the infant, 
they might be able, in .some circumstances, to show that the 
estate ought to bear the burden they had taken upon them- 
selves, but that is not the question raised in this case, in 
which the plaintiffs seek to establish a direct relation l)et- 
ween themvselves and the estate of the infant, and a liability 
on the part of the infant now* that he is of age, and of his 
estate, to fulfil the obligations entered into by the lessees in 
their own name (93-4). (Lord Hannen.) INDUR CHUN- 
DER Singh v. Radhakishore Ghose. 

(1892) 19 1. A 90 = 19 C. 507 (612-3)= 6 Sar 186. 

Married woman— Natural guardian of. 

Father not a. 

On the marriage of a minor girl her father ceases to be 
her natural guardian. (Lord Atkinson!) AMBA alias 
PADMAVATHI V. Shrinivasa Kamathi. 

(1921) 14 L. W. 676 (581-2) = 26 C. W. N. 369 = 

(1922) P. C. 135= 68 I. C. 764. 

Mesne profits in respect of property held 
adversely to minor by— Liability for— 

Period of. 

False representation — Property obtained by guardian 


by. 

The appellant was the widow of D, and the original res- 
pondent was the daughter of D by his first wife. The suit 
by the original respondent was for the recovery, with mesne 
profits, of properly which had descended to the respondent 
from her mother, which was in the fxxssession of D, and 
which was taken possession of by the appellant, his .sole 
heiress and executrix of his will on bis death. The question 
was whether the respondent was entitled to mesne profits only 
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HINDU LAW-(6V//A/.) 

Minor— Guardian of — (Canid,) 

MESNE Profits in RESPECrr of property held 

ADVERSELY TO MINOR BY— I.IAIilLITY FOR— 

Period ov~(Conid.) 

for 3 years Ixrfore suit or from the date of the death of her 
mother. 

//M that, in view of the fact that D was the respon- 
dent’s natural guardian, and that he only obtained a posses- 
sion which was apparently adverse to her by an untrue re- 
presentation in his petition for mutation of names, the 
Court below was right in awarding mesne profits fnjin the 
date of the death of the resp<mdent’s mother (IST). (Lord 
Davey.) KaSANTA KUMARI DEBI z/. KaMIKSHYA KUMARI 

DeBI. (1905) 32 I. A. 181 - 33 C. 23 (28 9) 

2 C. L. J. 238 10 C. W. N. 1 -- 7 Bom. L. E. 904 - 
2 A. L. J. 810 - 9 Sar. 1 - 15 M. L. J. 320. 

Mortgage by. 

Binding character against minor of — Issue raising 

question of— Issue lohcther minor is bound to pay off the debt 
if an. 

In a suit to enforce against the defendant a mortgage 
bf)nd executed by her guardian duiing her minority, one of 
the issues -aised was whether the guarflian really executed 
the suit Iwnd, and whether the defendant was bound to pay 
off the debt. 

fields that the portion of the issue whether the guardian 
really executed the suit bond put int(j issue the execution of 
the bond, while the other pf)rtion whether the defendant 
was bound lo pay off the debt put in issue the validity of 
the bond, not only on account of non-execution by the 
guardian, [)ut its validity generally as against the defendant 
and therefore suggested the question whether the defendant 
was bound by the acts of her guardian (50-i ). (Sir Arthur 
Ilobhouse.) GUNGAPERSHAD SaHU MaHARANI BIBI. 

(1884; 12 I. A. 47-11 C. 379 ;384-5) - 4 Sar. 621. 

Interest at rate preevided fo*' hy — A'eeessity for — 

Plea of want of^ as distinguished from necessity for prin- 
cipal — Absence of specific — When not material . 

In a suit to enforce against the defendant a mortgage 
lx>nd executed by her guardian during her minority, one of 
the Issues raised was whether the guardian really executed 
the suit bond, and whether the defendant was bound to pay 
off the debt. On appeal to the High Court, the defendant 
raised the ground, amongst others, that she was in no way 
bound by the acts or statements of her guardian unless it 
W’as proved that those acts were done under necessity and 
for the benefit of the estate. On that ground of appeal, the 
High Court considered the question of necessity for the rate 
of interest provided for liy the suit bond, and decided in 
favour of the defendant. 

Held that, though the defence did not clearly draw the 
distinction between the principal and the interest of the 
suit bond, yet as the decision of the High Court was right 
on tho merits and there was no suggestion even of any in- 
justice Ix-ing done to the plaintiff (appellant) hy the want 

of particularity in the defendant’s written statement and by 
her not having drawn a proper distinction between the 
principal due on the bond and the interest, the decision of 
he High Court would not be interfered w ith (50-1.) (Sir 
Arthur Ilobhouse.) GuNGaPERSHAD SaHU MaHARANI 

BIBI. (1884) 12 1. A. 47= 11 C. 379 (385) = 4 Sar. 621. 

— Invalidity of — Prior binding mortgage paid off 
"imth money raised under — Subrogation to rights under — 
Creditors right of. 

♦ by an he* r for the recovery of the property of 

e deceased after setting aside a mortgage thereof made by 
his mother during his minority, held that, even if the mort- 
gage was found to be invalid and ineffectual against the 


HINDU LAW— (Ce/.'A/.) 

Minor — Guardian of- (Contd.) 

Mortgage m—(Contd.\ 

plaintiff, the mortgagee would still be entitled to the Ixmefit 
of any prior mortgage or ?nortgages paid off by him affect- 
ing the property comprised in the bond, if and so far as 
such prior mortgage or moitgage*^ wa.s or were valid and 
effectual. (Lord Justice Knight Bruce.) HUNOOMAN- 
PERSAUD BANDAY V. MUSST. BaBOOEE MUNRAJ KOON- 
VVEREE. (1856) 6 M. I. A. 393 (425) = 

18 W. E. 81 = 2 Suth. 29 = 1 Sar. 552 = Sevestre 263 N 

• 

— Power of— Validity — Creditors duty — Antecedent 

mismanagement -Creditors responsibility for — Application 
of money — Creditor's duty to see to. 

The power of the Manager for an infant heir to charge 
an estate not his own is, under the Hindu law , a limited 
and qualified power. It can only be exerci.<ed rightly in 
case of need, or for the benefit of the estate. But where, in 
the particular instance, the charge is one that a prudent 
owner would make, in order to L'enefit the estate, the bona 
fide lender is not affected by the precedent mi>management 
of the estate. I'he actual pressure on the estate, the danger 
to he averted, or the benefit to be conferred upon it, in the 
particular instance, is the thing to be regarded. But, of 
course, if that danger arises or has arisen from any mis- 
conduct to which the lender is or has been a party, he can- 
not take advantage of his own wrong, to support a charge 
in his own favour against the heir, grounded on a necessity 
which his wrong has helped to cause. Therefore, the lender 
unless he is shown to have acted mala fide, will not be 
affected, though it be shown that, with better management 
the estate might have been kept free from debt. Their 
l.ordships think that the lender is bound to inquire into the 
necessities for the I()an, and to sati-^fy himself as well as he 
can w ith refeience to the paities with whom he is dealing, 
that the Manager is acting in tiu- particular instance for the 
benefit of the estate. But tliey diink that if he does >o in- 
quire, and acts honestly, the real exi.stence of an alleged 
sufficient and reasonably-credited neces>ity i.s not a condition 
precedent to the validity of his charge, and they do not 
think that, under such circumstances, he is bound to see to 
the application of the money. (423-4). (Lord Justice 
Knight Bruce.) HUNOOMANPEKSAUD PaNDAV v 

Musst, Babooee Munkaj Koonwekee. 

(1856) 6 M. I. A. 393 = 18 W. E. 81 = 2 Suth. 29 = 

1 Sar. 552 = Sevestre 253 N. 

Proprietor— Mortgage by guardian as—Suit to en> 

force — Binding character of mortgage on minor's estate 

/ ssue as to — Propriety of—T rial of— cVecessity— Mortgagee 

insisting upon guardian's character as proprietor. 

The suit was to .set aside a mortgage bond executed by 
the plaintiff’s mother, one of the defendants in the suit, in 
favour of the appellant, the other defendant, in respect of 
plaintiff’s estate, and lo recover possession of the property 
comprised in the bond. The b<md was executed during the 
plaintiff’s minority, his mother being his then natural 
guardian. 

The appellate Court decreed the suit on the sole ground 
that the bond w as executed by the mother in her proprietary 
character, and not as guardian for the plaintiff, that the 
appellant insisted at the trial and in the appeal that she was 
the proprietor of the estate mortgaged, and that, as the 
estate really belonged to the plaintiff, she had no title to it, 
and that the mortgage bond executed by her as proprietor 
could not affect the plaintiff’s estate. The appellate Court 
thought that that was the only question to be tried in the suit 
and it declined to enter into the question whether the charge* 
created by the bond bound the property in the hands of the 
plaintiff. 
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HINDU LAW-(C. 

Minor— Guardian oi—{Ciwid.) 

MOR'j G \GE h\—{C0fiid.) 

The issue raised on the point was “ whether it (the mort- 
gage bond) ought to have effect against the mortgaged 
villages.” 

Held that the issue in substance was whether the charge 
under the instrument bound the property in the hands of the 
heir, and that the appellate Court ought to have decided 
that question (411). {Lord Justice Knight Bruce.) 
IIUNOOMANPERSAUD PaNDAY v. MUSST. BaBOOEE 

Munraj Koonweree. (1856) 6 M. 1. A. 393 = 

18 W. R 81-2 Suth. 29-1 Sar. 552 = Sevestre 263 N. 

Partnership in which minor interested — 

Dissolution oe. 

Binding character of, on minor. See PARTNERSHIP 

—Dissolution— Minor. (,1903) 30 1 A. 130(138) = 

30 C. 725(736 7). 

Personal liability on minor— Covenant 

imposing. 

■ Power to make. 

There is not in Indian law any rule which gives a guar- 
dian and manager greater power to bind the infant ward by 
a personal covenant than exists in English law. In point 
of fajt, the matter must be decided by equity and good 
conscience, generally interpreted to mean the rules of 
English law if found applicable to Indian society and cir- 
cumstances. Their Lordships are not aware of any law in 
which the guaidian has such a power, nor do they see why 
it should be so in India. They conceive that it would be a 
very improper thing to allow the guardian to make cove- 
nants in the name of his ward, so as to impose a personal 
liability upon the ward (96). {Lord Hobhouse.) WaGHELA 

Rajsanji V. Sheikh Masludin. (1887) 14 1. A. 89 = 

11 B. 561 (561)= 5 Sar. 16. 


REVERSIONARY INTEREST OF MINOR. 

Arbitration — Reference to, of matter connected with 

such inierest~Null and void. 

During the lifetime of the widow the interest of a rever- 
sioner is mere spes successionis. His guardian, if he happens 
to be a minor, cannot bargain with it on his behalf or bind 
him by any contractual engagement in respect thereto. The 
action of the father of a Hindu minor presumptive rever- 
sioner in referring to arbitration any matter connected 
with his son’s reversionary interest is therefore null and 
void (39). {Mr. Ameer Ali.) AMRITNARAYAN SINGH 
z/. Gaya Singh. (1917) 45 I. A. 36 = 45 C. 690 (603) = 
23 M. L. T. 142 = 220. W. N. 409 = 27 C. L. J. 296 = 

4 Pat. L. W. 221 = 16 A. L. J. 266 = 
(1918) M.W.N. 306 = 20 Bom. L. E. 546 = 7 L.W. 681 = 

44 I. C. 408 = 34 M. L. J- 298. 


Compromise wiping <mt — Validity — No conside- 

ration therefor. 

The father of a Hindu minor reversioner has no power 
to enter into a compromise which wipes out all the minor’s 
interest in the property of the deceased without any consi- 
deration. It is difficult to see how such an arrangement can 
be said to be for the benefit of the minor (39). {Mr. Ameer 
Ali.) AMRIT NARAYAN SiNGH v. GayA SINGH. 

(1917) 45 I. A. 36 = 46 C. 690 (603) = 

23 M. L T. 142 = 22 C W. N. 409 = 27 0. L. J. 296 = 
4Pat. L.W. 221= 16 A.L.J. 265 = (1918) M.W.N. 306 = 
20 Bom. li. B. 546 = 7 L. W. 681 = 44 I. C. 408 = 

34 M. L. J. 298. 

Sale of— Validity. 

Their Lordships are not prepared to affirm that the inte- 
rest of a minor in the estate of a collateral after the death 
of his (collateral’s) widow then alive can be made the 


HINDU LAW-(C(V//^.) 

Minor— Guardian of— 

Reversionary interest of minor— (C f^w/rf'.) 

subject of a sale, highly speculative as any such sale must 
be, by a guardian acting or purpor*^ing to act on behalf- 
of an infant (737). {Sir James W. Colvile.) BaBOO DOOLI 
CHAND V. Baboo Brij Bhookun Lal Awasti. 

(1880) 3 Suth. 734 = 6 C. L. R. 628 = Bald 367. 

Sale by. 

Admission in., of his having relinquished his share 

tn estate sold — Binding character of., against purchasers. 

In a suit brought by the plaintiffs respondents to have 
it declared that a deed of sale executed by their father, one 
of the defendants in the suit, in favour of the others, was 
invalid, and for possession of one-anna share in talook 
wari, which was the subject of that deed, the purchasers 
contended that the plaintiffs were not entitled to a decree 
for the one-anna share claimed, inter alia., on the ground 
that, even assuming that the plaintiff’s father had no right 
to sell their interest, his own interest in talook wari 
equalled, or execeded, that which he had professed to sell, 
and that the plaintiffs had no title to what they claimed. 

The Sub-Judge upheld that contention, but the High 
Court overruled it being of opinion that the evidence of the 
plaintiffs, and especially the language of the deed of sale in 
question proved that the father had relinquished his interest 
in the said property, which A ad belonged to his deceased 
wife and the mother of the plaintiff. 

Heldy that an admission of the father that he had relin- 
quished his share in his wife’s estate, even if it was clearly 
made in the deed of sale, ought not to affect the other 
defendants (103). {Sir Richard Couch.) KALI DUTl’ 
JAH V. SHEIK ABDOOL ALI. (1888) 16 I. A. 96 = 

16 0. 627 (635) = 6 Sar. 326. 

Necessity for — Evidence of — Recitals in deed of sale 

as to purpose of sale not conclusive against purchaser — 
Other rvidcncc of real necessity admissible. 

In a suit brought by ihe plaintiffs-respondents to have 
it declared that a deed of sale, executed by the defendant, 
iV, their father, was invalid, and for possession of the pro- 
perty, which was the subject of that deed, it appeared that 
there was an incorrect recital in the deed as to the purpose 
of the sale, fields that that recital did not preclude the 
purchasers from proving the real nature of the tran-saction, 
and that it was a beneficial one to the minors (plaintiffs) 
(102). {Sir. Richard Couch?) KALI DU'IT JHA v, SHEIK 
ABDOOL ALL (1888) 16 I. A. 96= 16 C. 627 (634) = 

6 Sar. 326. 

Necessity for — Onus of proof of^ on purchaser. 

A person seeking to recover property from the defendant 
on the strength of a sale-deed executed, during his minority, 
by his mother and guardian, must show that it was a trans- 
action within the rules which enable a guardian effectually 
to alienate the property of an infant ward. It is essential for 
the plaintiff to prove that there was a justifying necessity 
for the conveyance (736). {Sir James W. Cohdle.) BABOO 
DOOLI CHAND V. Baboo Brij bhookun Lal Awasti. 

(1880) 3 Suth. 734 = 6 C. L. R. 628 = Bald 357. 

Suit by or against— Capacity in (individual 
capacity or capacity of guardian.) 

“ C., guardian., on behalf of her own minor son, 

S. C.” — Suit against. 

In a case in which the plaint in a suit described one ot 

the defendants thus, “ A^. C., guardian, on behalf of her 

own minor son, S. C.,” the High Court at Calcutta held 
that, it appearing that the suit was substantially brought 
against the minor, and the error of description in the plaint 
being one of mere form, it could not, without proof ot 
prejudice, invalidate a decree against nim in the suit. 
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HINDU Ta^yN—iContd.) 

Minor— Guardian of— {Conid,) 

Suit by or against— Capacity in (Individual 
Capacity or Capacity of Guardian)— 

This decision was referred to with approval by their Lord- 
ships (206-7). {Sir Hichap'd Conc/i.) Hari Saran MOITKA 
zK BHUBANESWARI Debi. (1888) 15 I. A. 195 = 

16C. 40 (60)-5Sar. 198. 

Suit against father^ in his ozun right and as guar- 
dian of his minor son. 

A suit against the father, in his own right and as guar- 
dian of his minor son, is not tantamount to a suit against 
the father and the son (163). {Sir Barnes Peacock.') 

Sree Nakain Muter v. Sreemutty Kisiien soon- 
DAKY Dassee. (1873) Sup. I.A. 149 = 11 B. L. R. 171 = 

19 W. E. 133 = 3 Sar. 203 = 2 Snth. 774. 



IVidoiu of the late 


K, mother of minor ” — Suit 


Where the title to a plaint ran as follows : Widow of 
the late A’, mother of A, minor ”, held that it might be con- 
sistent with her suing either in her own capacity or as 
guardian of her minor son. {Sir Richard Couch.) RaJA 

SuRjA Kant Acharya v. Rani Hemanta Kumari 
DUEL (1892)20 I. A. 26 (27 8)- 20 C. 498 = 6 Sar. 279. 


Unauthorised person— assumption of 

GUARDIANSHIP. 

Powers and duties of. AVif HINDU LAW— MINOR 

—Guardian i)v—De facto guardian -Unauthorised 

PERSON. 

Minor— Guardianship of. 

See also HINDU LAW— MINOR— CUSTODY OF. 


Cousin of minor — Person in zohose favour ikrarna- 

mah e.xecuted by — Right of. 

An ikrarnama execuleil by a cousin of a minor \sill not 
give authority to the person in whose favour it is executed 
to act as the guardian of the minor in a suit brought 
against him, or to b.nd the minor by proceedings therein 

(379-80). Mussamat Sukuj Mookhi KONWAR V . 

MUSSAMA’I BHAGWATI KONW Ak. 


(1881) 10 C. L. E. 377- Bald. 393. 


FcUhePs right of — Delegation of — V alidity — Hindu 

law and English law. 

As, in England so among the Hindus, the father is the 
natural guardian of his children during their minorities, 
but this guardiansliip is in the nature of a sacred trust, and 
he cannot therefore during his lifetime substitute another, 
person to be guardian in his place (320 1). {Lord Pai her.) 
Besant V. Naray.aniah. (1914) 41 I. A. 314 = 

38 M. 807(819)- 16 M. L. T. 165 
(1914) M.W. N. 585 -1 L. W. 520- 
18 C. W. N. 1089-20 C.L. J. 253- 
16 Bom. L. E. 625=12 A. L. J. 1155 = 

241. C. 290 = 27 M. L. J. 30. 

of age of discretion — Wishes of — Consulta- 
tion of— Propriety and Necessity of. 

While affirming the order of the High Court removing a 
minor girl, whose deceased father was a Christian, from the 
custody and guardianship of the appellant, her mother who 
had professed to become a Mahomedan and contracted a 
second marriage in Mahomedan form with one /, and 
placing her under a Christian guardian, their l^oidships 
observ'jxl ; This recommendation of their i^ordships is, of 
course, without prejudice to any application to be made by 
or on behalf of the ward concerning her future position ; 
and considering the present age of the young lady, their 
Lordships think it would be very proper for the court to 
ascertain for itself what her present opinions and wishes 


HINDU LAW— (Ct» «///.) 

Minor — Guardianship of — (Contd,) 

j are, and what, having regard to those wishes and opinions, 
would in the present state of things be best for her (328-9), 
{Lord Justice James.'' SKINNER v, Orde. 

(1871) 14 M. I. A. 309=17 W. E. (P. C.) 77 = 
10 B. L. E. 125 P.C. = 8 Moo. P. C. N. S. 261 = 

2 Suth. 521 = 3 Sar. 34. 

Minor of age of discretion and resident in PJi gland 

— Guardianship and custody of — Proceedings relating to — 
Representation of minor — Wishes of minor — Ascertainment 
of — eVecessity. 

In March 1910, a Hindu father affected to appoint appel- 
lant to be guardian of the persems of his two infant sons 
and authorised her to act as such from that time forward. 
The appellant thereupon took charge of the boys and defray 
ed the expenses of their maintenance and education. In 
f'ebiuary, 1912, they left India in the company of the 
appellant and were finally left by her in England, with ar- 
rangements for their entering the University of Oxford. In 
July 1912, the father (respondent) purported to cancel the 
appointment of the appellant guardian of his sons, and de- 
ntanded back their custody. He instituted a suit in the 
District Court of Chingleput for a declaration that he, and 
not the app<dlant, was entitled to the charge and guardian- 
ship of his sons, and for an order on the appellant to hand 
over such sons to hint (the respondent). The infants were 
respectively 17 and 14 at the date of the suit and were resi- 
dent in England. The High Court, to which the suit was 
transferred under clause 13 of the Letters Patent, declared 
that the respondent was guardian of the persons of his infant 
sons and ordered the appellant to hand over the custody of 
the infants to the respondent as such guardian. 

Hehly that the order of the High Court directing the 
appellant to take the infants back to India could not be 
lawfully carried out without their consent or withou: an 
order from the Court exerci>ing the jurisdiction of the 
Crown over infants in England, and that the order of the 
High Court ought not therefore to be allowed to stand 
(324). 

The veal questions were whether the respondent was still 
entitled to e.xercise the functions of guardian and resume the 
custody of his sons and alter the scheme which had been 
formulated for their education, and whether in the events 
which had happened the respondent was at liberty to revoke 
the authority given by him to the appellant in March, 1910, 
Both questions fell to be determined having regard to the 
interests and welfare of the infants, bearing in mind of 
course, their parentage and religion, and could only be de- 
cided by a Court exercising the jurisdiction of the Crown 
over infants, and in their presence. The infants should 
have been properly represented, and their wishes ascertain- 
ed {Lord Parker). BeSANT v, NARAYANI AH. 

(1914)411. A. 314 = 38 M. 807 = 16 M. L. T. 166 = 

(1914) M. W. N. 585- 1 L. W. 520 = 20 C. L.J. 253 = 

18 C W. N. 1089 = 16 Bom. L. E. 626 = 24 I. C. 290 = 

12 A. L. J. 1115 = 27 M.L. J. 30. 

Mother's right of custody and of — Conversion of 

mother to Mahomedanism and re-marriage in Mahomedan 
form — Effect . 

The question was as to the correctness of an order of the 
High Court removing an infant ward and her property from 
the custody and guardianship of her mother, the appellant, 
and the alleged second husband of that mother. 

Beyond all questions the ward was the child of a Christian 
father, the issue of a Christian marriage. She was left an 
infant of very tender years, her father being massacred at 
Delhi in the year 1857. She remained thenceforth under the 
protection of her mother (appellant), a lady, apparently, of 
ancestry not Christian, and with no great knowledge of 
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Minor— Guardianship of— (CW(/.) 

Christian tenets, or attachment to Christian habits. But 
she was married to a Christian in a Christian church, and 
did not appear to have professed any other faith, or to have 
reverted in costume or customs to her ancestral faith until 
1867. The child up to that time had certainly been 
brought up and, so far as she was educated at all, educated 
as a ('hristian girl eating, drinking, and associating with 
her Christian cousins, and going to a school. 

In 1867 this occurred. J with whom she had been living 
and cohabiting as husband and wife desired to marry her. 
He was however, a Christian, and was already the husband 
in Christian marriage of a living Christian wife. This 
device was, therefore, resorted to. The appellant became a 
Mahomedan, / became a Mahomedan, and he contracted 
in Mahomedan form a Mahomedan marriage with the 
appellant. 

After the alleged second marriage of the appellant, some 
relatives interfered, in order that the child might be sent 
to a proper school — a proper Christian school ; and J and 
the appellant, professing to yield to the suggestion, took the 
girl in June. 1869, up to Simla, with the avowed object of 
placing her in a Christian school there. The appellant 
alleged that that project failed, by reason of the girl’s 
refusal co go to school ; and that she began to express a 
• preference for the Mahomedan religion, and the Oriental 
mode of feminine life in seclusion behind the purdah ; and 
that at some period (the time was not exactly fixed) a 
Moulvie w’as introduced, who confirmed her in her resolution 
to become a Mahomedan. 

On an application by the relatives of the girl, the courts 
in India made an order, under the provisions of the Acts 
Nos. XL of 1858 and IX of 1861, removing the infant 
from the custody of the appellant, and placing her under a 
Christian guardian. 

Heldy that the order was right (328). 

When the connection between / and the appellant was 
formed, whether it was merely adulterous or under the cover 
of a Mahomedan marriage the home was no longer a fit 
home for a Christian young girl ; and if the matter had 
then l^een brought to the notice of the Judge, it would have 
been his plain duty, without delay, to find a more suitable 
home and guardianship than what had become, in fact, the 
home and guardianship of /(325). {Lord Justice James.) 
SKINNER V. ORDE. (1871) 14 M. I. A. 309 = 

17 W. E P. C. 77 = 10 B. L. R. 125 P. C.= 

8 Moo. P. C. N. S. 261 = 2 Suth. 521 = 3 Sar. 34. 


— ^ — “Natural guardian— Custody of — Removal of minor 

from — Guardianship in case of. See HINDU LAW MINOR 

— CUSTODY OF— Natural guardian. 

(1871) 14 M. I. A. 309(329). 


Question as to custody and — English decisions in 

similar matters — Reference to — Propriety. 

In a case in which the question was as to the correctness 
of an order of the Court l^low removing an infant ward 
and her property from the custody and guardianship of her 
mother, and the alleged second husband of that mother, 
their Lordships observed ; “It is, obviously, of very great 
assistance to the courts in India, and to this Board, to see 
how, in the exercise of a similar jurisdiction for the same 
object, the courts in this country have thought it best to act 
for the protection and welfare of infant wards.” (322). 
{Lord Justice James.) SKINNER v. ORDE. 

(1871) 14 M. I. A. 309 = 17 W. E. P.C. 77 = 
10 B. L. E. 125 P. C. = 8 Moo. P. C. N. S. 261 = 

2 Suth. 621 = 3 Sar. 34. 

Scheme of— Discretion of Indian Courts as to — 

Interference witk^ by Privy Council — Practice. 


HINDU LAW— (0«/^/.) 

Minor— Guardianship of— {Contd.) 

Affirming the principle of the order (which removed a 
minor girl from the custody and guardianship of her mother 
and placed her under a Christian guardian), their Lordships 
feel that it would be very difficult for an appellate Tribunal 
in this country to interfere without injury, as to the details 
of the particular guardianship and scheme, which must so 
essentially be a matter of quasi parental discretion to be 
exercised on the spot by those best acquainted, or best able 
to acquaint themselves, with all the circumstances, and their 
Lordships disclaim any de.sire so to interfere (329). {Lord 
Justice James ) SKINNER v. ORDE. 

(1871) 14 M. I. A. 309 = 17 W. E. P. C. 77= 

10 B. L. E. 126 P. C. = 8 Moo. P. C. N. S 261 = 

2 Suth. 521 = 3 Sar. 34. 

Unauthorised person — Assumption of guardianship 

by — Rights and duties of. See HINDU Law — MINOR — 

Guardian— /)£• facto guardian. 

Minor— Heir- Agreement by father to give 

minor son as. 

Validity against minor son of — Repudiation of^ by 

minor on attaining majority — Right of. 

Where it was alleged that Z>, a childless Hindu, covenant- 
ed with defendant’s father {G) on his behalf to make the 
defendant his heir and owner of the property, and in the 
event of his having issue, to give a portion of the property 
to the defendant, and that in pursuance of that contract G 
made over charge of the defendant to D, waiving all claim 
to him, held that G could, according to any view, only bind 
the defendant during his minority by such a contract, and 
that the defendant could, after attaining majority, refuse to 
be bound by such an agreement (53). {Sir Richard Couch.) 
LALA Narain Das v. Lala Ramanuj Dayal. 

(1897) 26 1. A. 46= 20 A. 209 (217-8) = 

2 0. W. N. 193 = 7 Sar. 267. 

Minor— Knowledge if can be imputed to. 

The view that you cannot impute knowledge to a minor 
is certainly not in accordance with the facts of human 
nature. {Lord Phillimore.) KALYANADAPPA v. ChAN^ 
BASAPPA. (1924) 61 1. A. 220 (230) = 48 B. 411 = 

28 C. W. N. 666 = 22 A. L. J. 608 = 26 Bom. L. E. 609 = 
10 O. & A. L. E. 1114 = A. I R. 1924 P. C. 137 = 
(1924) M. W. N. 414= 34 M. L. T. Ill = 20 L. W. 109 = 

11 O. L. J. 181 = 79 I C. 971=46 M. L. J. 698. 

Minor- Majority— Age of. 

(Guardian imder Act XL of 1858- -Appointment of 

—Effect. See MAJORITY ACT OF 1875, S. 3. 

(1903) 30 I. A. 166 (170)= 26 A. 407 (416). 

Minor— Minority— Execution of deed during — Plea 

of. 

Onus of proof of. See DEED- EXECUTION OF— 

Minority. 

Minor— Mortgage deed executed by. 

^Age — False representation as to — Money obtained 

on mortgage by— Damages in case of — Liability for. See 
CONTRACT— Minor— mortgage by— Age. 

(1916)431. A. 266(264). 

Cancellation of, in suit by minor— Money advanced 

under mortgage — Restoration to mortgagee of — Provision 
for— Discretion of Courts below as to — P. C’s interference 
with. See CONTRACT— MINOR— MORTGAGE DEED EXE- 
CUTED BY— ('ANCELLATION OF. 

(1903) 30 I. A. 114 (126)= 30 C. 639 (640). 

Estoppel plea if can be founded upon. See HINDU 

Law— MINOR— Estoppel against— Mortgage exe- 
cuted BY MINOR. (1928) 56 M. L. J. 88 (96). 

Nullity. See CONTRACT — MINOR— MORTGAGE 

DEED, ETC. 
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Minor —Mortgage for term— Property subject to— 

Unauthorised sale of— Effect. 

Minor’s right to ignore sale and to sue for its re- 
demption. See LIMITATION ACT OF 1908— ART. 144— 
Minor. (1911) 39 I. A. 49 (66) == 34 A. 213 (223). 

Minor— Mother— Decree against, for father’s debt— 

Sale in execution of. 

Minors interest if and when passes under. See HINDU 

Law— Widow- Decree againsi— Sale in Execution 
of— Minor son. (1872) 14 M. I. A. 606 (616-6), 

Minor— Next friend of— Authority to sue of— 

Objection to. 

Privy Council appeal — Maintainability for first time 

in. See C. P. C. OF 1908, S. 99— MINOR. 

(1883) 11 1. A. 26 (27-8)- 10 C. 626 (634). 

Minor — Personal liability of — Suit brought 

to establish. 

Estate of minor— Liability of — Case in appeal of — 

Permissibility — Evidence new fiecessary. 

The suit was for the recovery of arrears of rent personally 
from the respondent and from his adoptive mother. The 
arrears were due in respect of a lease taken, during the 
minority of the respondent, by his said adoptive mother and 
by his grandmother. The grandmother having died pre- 
viously, the adoptive mother had, before the respondent 
attained majority, surrendered possession to the lessors 
(plaintiffs) ; but there were arrears of rent due under the 
lease in respect of which the suit was brought. 

The suit as brought was to make the respondent and his 
adoptive mother personally liable for the said arrears. The 
Courts below held, and their lordships agreed, that neither 
the respondent nor his adoptive mother was personally 
liable lor the said arrears. Before their Lordships the 
plaintiffs suggested that, under the terms of the will of the 
respondent’s adoptive father, his mother and widow had 
power to bind his estate, and had done so, and that the 
respondent, having succeeded to that estate, was bound by 
the act of his adoptive mother and grandmother as his 
guardians, done in the bona fide belief that it was beneficial 
to his estate. But neither in the plaint nor in the issues 
was any claim made against the estate of the adoptive 
father. And there was enoUgh in the evidence to show that 
if the claim made by the suit was treated as one against the 
estate and against the heir, to the extent of the assets re- 
ceived by him, it would raise entirely new issues, both as to 
the extent of assets received and as to the extent to which 
the plaintiffs themselves were responsible for the renewal of 
the lease ; that it would, in fact, be a new suit, and that it 
would be improper to allow such a change of case at that 
period of the litigation. 

Held that, under the circumstances, the new ground of 
liability suggested by the plaintiffs could not be allowed to 
be raised (93). (Lord Hannen.) INDUR Chunder 
Singh v. Radhakishore Ghose. (1892) 19 I.A. 90 

19 C. 507 (511 2) = 6 Sar. 185. 

Minor— Power-of- attorney granted by. 

-Ratification of, on attaining majority. 

There can Ije no ratification by an infant after coming of 
age of a power of attorney granted by him during his 
infancy. (Sir Arthur Channellf) CHUAH HOOI Gnoh 

Neoh V. Khaw Sim bee. 

(1916) 19 C. W. N. 787 (790) - 31 1. C. 637. 

Minor — Promissory note executed by. 

— Minority — Note executed during — Renewal of, on 

attaining majority— Effect. See CONTRACT— MINOR — 
PrOMISSORV NOl'E EXECUTED BY, DURING MINORITY. 

(1891) 19 I. A. 4 (6-7). 


HINDU LAW— 

Minor— Promissory note executed \ii^—(Contdf) 

Void, See CONTRACT— MINOR — PROMISSORY 

NOTE BY. (1919) 38 M. L. J. 363 (369). 

Minor— Beliglon and status, civil and social, of« 

Father's religion and status. 

From the very necessity of the case, a child in India, 
under ordinary circumstances, must be presumed to have his 
father’s religion, and his corresponding civil and social 
status (323). (Lord Justice James.) SKINNER v. OrDE. 

(1871) 14 M. L A.309=17W. B P. C. 77 = 
10 B. L. E. 125 P. C.= 8 Moo P. C. N. S. 261 = 

2 Suth. 521 = 3 Sar. 34. 

Minor — Suit on behalf of— Institution of. 

Appointment of public officer for^-^ Jurisdiction of 

Supreme Court of Madras as to — Order appointing suck 
officer under general jurisdiction of court to regulate its 
practi ce — Val idity. 

Acting under the general jurisdiction of the Court to 
regulate its practice and not under the powers given by the 
Statute of the 2nd & 3rd Viet., C. 34, the Supreme Court of 
Madras made on its equity side a general order that 
“whenever it shall appear that the property of any infant is 
unprotected, and not secured for his or her benefit, the 
Registrar shall, with the previous consent of the Court or a 
Judge, institute proceedings on behalf of such infant, for the 
purpose of protecting his or her person or properly.” The 
order was not transmitted to England, and had never been 
submitted Lo the Governor in Council. 

Held that the Supreme Court had no authority to make 
such an order. 

If it was considered by the Court that it was advisable to 
appoint a public officer to institute suits on behalf of infants, 
and that, it had authority to make it, it should have been 
done under the provisions of the Statute of Victoria, in which 
case the Regulation would have been subject to be altered 
or rescinded by Her Majesty in Council (345). (Mr. Pem- 
berton Leigh.) KeRAKOOSE 7^ SeRLE. 

(1844)3 M. I. A. 329 = 4 Moo. P. C. 459= 1 Sar. 286. 

Appointment of public officer for purpose of — Pro^ 

priety. 

Quaere as to the propriety of the appointment of a public 
officer to institute suits on behalf of infants, in all cases 
where their property appears to be unprotected (344-5). 
(Mr. Pemberton Lei^^hJ KERAKOOSE v. SERLE. 

(1844) 3 M. I. A. 329= 4 Moo. P. C. 469 = 1 Sar. 286. 

Petition by Registrar of Supreme Court for — 

Order on, made after notice —Validity — Absence of peiuiing 
suit — Effect. 

By a general order of the Supreme Court of Madras, the 
Registrar of that Court was directed to institute proceedings 
with the previous consent of the court, in all cases w’here the 
property of infants should appear to l>e unprotected. With 
a view' to obtain that consent, the Registrar of that Court 
presented a petition to it for leave to institute a suit in 
Chancery against the appellant on behalf of the infant 
children of the appellant. Notice of the application was 
given to the appellant to show cause against it. She appear- 
ed of her own accord, without any process being issued to 
compel appearance, and without any order being sought to 
be made upon her, and objected to the grant of the leave 
prayed for. Her objections W'ere, however, overruled, and 
leave was granted. 

On objection taken to the validity of the order on the 
ground that it was made upon petition without the existence 
of any suit to found the jurisdiction of the court, held that 
the presentation of the petition was the only proper mode of 
making the application, and that no question of jurisdiction 
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Minor— Suit on behalf of— Institution of ~{Cmtd.') 

arose (343,). (.]//', Pemberton Leigh,) KeRAKOOSE y- 
Sekle. (1844) 3M. I, A. 329 = 4 Moo. P. C. 469= 

1 Sar. 286. 

-Right of— English practice — Abuse of. 

In England the protection of tlie interests of infants, 
whose interests appear to be unprotected, is left to persons 
who may be willing to come forward at the risk of costs, 
and, subject to that risk, any person is permitted to do so. 
lhat this practice gives rise to many improper suits is well 
known to all ^ who have any experience in the court of 
Chancery (34.-'). {Mr. Pemberton Leigh.) KERAKOOSE 
z'. SEUI.E. (1844)3 M. 1. A. 329 -4 Moo. P.C. 459 = 

1 Sar, 286. 

Mother. 

Inheritance to son— Right of. 

— Ccnvcyanceofyorcoutract to convey — Suit brought 

on behalf of son {minor at the ti^ne) by another person as 
gmirdian — Petition by mother in, admitting that guar- 
diaifs right to sue and stating that she had no interest in 
property in suit — F^ffect of. 

A suit to redeem a mortgage made by a deceased Hindu 
was brought in the name of S^ his infant son, represented 
by the ai)pellant as his adoptive mother and guardian. The 
defendants-mortgagees resisted the suit on the ground lhat 
the respondent, the natural mother of A, and not the ap- 
pellant, was his proper guardian, and was the person entitl- 
ed to bring the suit. On that occasion the respondent 
presented a petition stating that the appellant was every 
way proprietor in her own right and as guardian of her 
adopted son, and that she (respondent) herself had no 
interest in the property. The attempted adoption of S by 
the appellant was invalid, and therefore the respondent 
became entitled, bn the death of A, to his property as 
mother and h eiress, and she sued the appellant for the re- 
covery of the same. The appellant resisted the suit on the 
ground that, by virtue of the respondent having filed the 
aforementioned petition in the mortgage suit, she was pre- 
cluded from claiming and recovering the property as mother 
and heiress of S, 

Held., that the petition operated neither as a conveyance 
nor as a contract to convey the subsequently acquired in- 
terests of the respondent, and was no bar to the enforce- 
ment of her right (599). 

At the lime when the respondent presented this petition 
she had not in fact any interest In the property at all. and 
certainly had not l^ecome entitled to any interest as tlie heir 
of her son, who was at that time alive. Further, there is not 
the least reason to suppose that in the petition she in any 
degree contemplated a conveyance of any such right. That 
was not the right which they were then considering at all. 
The main object of the petition was simply to enable the 
redemption suit to go on. There was nothing in the lan- 
guage and nothing in the position of the parties which 
could lead any one to suppose that she had any interest 
that she might hereafter acquire as heir of her son, in her 
contemplation at all (598-9). {Lord Justice Mellish.) 
MUSSUM.AT OODEY KOOWAR v. MUSSUMAT LADOO. 

(1870) 13 M.I.A. 586= 16 W.B. P.C. 16 = 
6 B. L. B. 283 = 2 Siith. 388= 2 Sar 628. 

Enforcement of— Estoppel— Conveyance by her dur 

ing sons' lifetime of present interest in his properties— 
Effect. 

Assuming that the widow' did intend to convey, during 
her son’s lifetime, a present interest, which she supposed or 
assumed she had, in the properties which were then vested 
in her son, there is no principle of law or justice by which 


I HINDU LAW— (CWr/.) 

Mother— 

Inheritance to son Right ov—{Contd ) 

that can preve nt her from settingup her real right when 
that right has accrued (600). {Lord Justice Mellish) 
MUSSUMAT OODEY KOOWAR V. Mussumat Ladoo. 
(1870) 13 M. I. A, 686 = 16 W. R. 16 = 2 Snth. 388= 

6B.L.E. 283 = 2 Sar. 628. 

Maintenance of. 

Partition between sons ami step sons — Ri ght of widoiu 

before and after-^Distinetion— Step-sons— Right against 
shares of., after partition. 

Where there are several groups of sons of a deceased 
Hindu, the maintenance of their mothers must, so long as 
the estate remains joint, be a charge upon the whole estate; 
but when a partition is made, the law appears to be that 
their maintenance is distributed according to relationship, 
the sons of each mother being bound to maintain her. The 
step-sons are not under the same obligation (124). {Sir 
Richard Couch) SRIMATI HeMANGINI DaSI v. KEDAR 

Nath Kudu Chowdhry. (1889) 16 L A. 116= 

16 C. 758 (766)= 5 Sar. 374. 

Son or Soifs ividow in possession of ancestral estcUe 

— Claim for maintenance against — Feature of. 

A Hindu mother is entitled to l:)e maintained by her son 
out of ancestral estate derived by him from his father. I'lie 
maintenance of the mother is a charge upon the inheritance 
which comes from the father. The liability to maintain the 
mother passes to the son when he gets the estate of his 
father, and when the estate passes from the son to his widow 
the liability to maintain the mother still attaches to the in- 
heritance, and the daughter-in-law is bound to maintain her 
mother-in-law out of the inheritance (279). {Sir Barnes 
Peacock) liAIJUN DOOBEY v. BRIJ BHOOKUN LALL 

Awasti. (1876) 2 la. 276 = 1 C. 133(138) = 

24 W. R. 306 = 3 Sar. 641 = 3 Suth. 207. 

Partition. 

Share at. Sec HINDU LAW- JOINT FAMILY— 

Partition— Mother. 

t * 

POSiriON AND influence IN THE FAMILY OK. 

/nfluenec arcr young dying son. 

It is well known what the position of a mother in a 
Hindu family is ; wliat influence, although she may not be 
concerned at all in the management of the property, she 
exercises over the family ; what respect is paid to her opi- 
nion. Nor is the influence of a mother likely to !)e least 
when her son, a youth, is dying in the house (81). {Sir 
James W. Colvile) JUMOONA DaSSYA CHOWDHRAM v. 

Bamasoonderi Dassya Chowdhrani. 

(1876) 3 I. A. 72 = 1 0. 289 = 26 W. E. 236 = 

3 Sar. 602 = 3 Suth. 222. 

Niyoga- Practice of. 

Adoption by widow with assent of Sapindas— Prac- 
tice of— Analogy l>etween. See Hindu I.AW— ADOPTION 

—Widow— Adofiion by— ASvSent ok Sapindas— 

ADOniON WTIH— niyoga PRACTICE. 

Obsolete. 

The practice of raising up issue to a deceased Hindoo by 
carnal intercourse with his widow is obsolete (441). {Sir 
James W. Coltnle) COLLECTOR OF MaDURA v. MOOT- 

TOO Ramai.inga Sathupaihy. 

(1868) 12M.I. A. 397 = 10 W. E. P. C. 17= 
IB. L. B.P. C. 1 = 2 Suth. 136=2 Sar. 361. 
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HINDTT -LA'^~{Conid,) 

Partition. 

JOINT Estate. 

Partibility of. 

It is impossible to hold that a joint estate is not also 
partible (194). {Lord Watson.') MUSSaMMAT SuSdaR 
MUSSAMMAT PaRBATI. (1889) 16 I. A. 186=^ 

12 A. 51 (57)= 5 Sar. 448. 

— Possession of — Partition between persons having — 

Right to — Title to property in others — Effect. See HINDU 

Law— WT uow—Co- WIDOWS — Partition between 
TO. (1889) 16 I A. 186 12 A. 51. 

Joint Family — Partition. 

S.ealso Hindu Law— Joint Family— Parti- 
tion. 

Suit for— Partner— Joint Family Member- 

Suits ON bases of 

Distinction — Test — Pleadings — C.'onsti action. See 

Practice— Pleadings- construction— Pakhtion 
— Suit for. (1866) 10 M. I A. 490 (604 5). 

Pollution. 

—Period of. 

The period of pollution, according to Hindoo law and 
custom, is 16 days (512-3). {Lord Chelmsford f) RaMA- 
LINGA PiLLAI V. SaDASIVA PlLLAI. 

(1864) 9 M. I. A. 506- 1 W. R. 25 P. C. 

1 Suth. 538 2 Sar. 57. 

Principal— Increment. 

Increment follcnvin^ principal — Rule as among 

persons joint in estate — Extent and limits of. 

Quaere as to the extent and limits of the rule of the 
Hindoo law, that the increment follows the principal where 
the parties are joint in estate (554). {Lord Justice Turner.) 
SREEMUITY SOORJEEMONEY DOSSEE?'. Denobundoo 
MULLICK. (1867) 6 M. I. A. 626 = 4 W. R. 114 = 

1 Suth. 291 = 1 1. J. N. S. 37 = 1 Bour. Rep. 228 = 

1 Sar. 683 

-Separability of y under Hindu law — Inseparability 

for purposes of equal division among heirs. 

The law does not treat the principal and the increment as 
undistinguishable in their nature, for there is no doubt that 
they may be severed, but it treats them as united for the 
purpose of dividing them equally among all the united 
family, that is, all the heirs (555-6). {Lord Justice Turner I) 
SrEEMUTTY SOORJEEMONEY DOSSEEz'. DENOBUNDOO 
MULLICK. (1857) 6 M. I. A. 626 = 4 W. R. 114 = 

1 Suth. 291 = 1 1. J. N. S. 37 - 1 Bour. Rep. 228 = 

1 Sar. 583. 

Property. 

Devolution of — Legal course of — Alteration of — 

Deed or transfer resulting in — Validity of. Sue HINDU Law 

—Inheritance— Legal course of; and Hindu Law 
—Will— Estate unknown to law— Bequest of. 

-Devolution of — Modes of — Inheritance — Transfer — 

Distinction. 

The pow'er of parting with property once acquired, so as 
to confer the same property upon another, must take effect 
either by inheritance or transfer, each according to law (64). 

Inheritance does not depend upon the will of the indi- 
vidual owner ; transfer does. Inheritance is a rule laid down 
(or in the case of custom recognised) by the State, not merely 
for the l)enefit of individuals, but for reasons of public 
policy (64). {Mr. Justice WillesI) JU'ITENDROMQHUN 

Tagore v. Ganendromohun Tagore. 

(1872) Sup. 1. A. 47 = 9 B. L. B. 377 = 18 W. R. 369 = 

3 Sar. 82=2 Suth. 692. 


HINDTT 'LAVI—{Conid.) 

Property {Contd.) ^ 

Real and Personal property — No distinction behveen. 

According to the Laws of the Hindoos, as in the Civil 
Law, no distinction is made Ijetwx-en real property and per- 
sonal property (241.) {Lord Campbell.) DHURM DaS PAN- 
DEY V. MUSSUMAT SHOMA SOONDARI DEBIAH. 

(1843) 3 M. I. A. 229 = 6 W. R. 43 P. C. = 1 Suth. 147= 

1 Sar. 271. 

Transfer — Inheritance — Devolution of property by — 

Distinction. See HINDU Law— PROPERTY— DEVOLU- 
TION OF — MODES OF. (1872) Sup. I. A. 47 (64). 

Transfer of — English law general principles^ 

English law rules of detail— Applicability of. 

Whilst rules of detail prevailing in England are to belaid 
aside, there are general principles affecting the transfer of 
property which must prevail wherever law exists, and to 
which resort must be had in deciding several questions of an 
elementary character, as to which there is no precise autho- 
rity (f>4). {Mr. Justice Willes.) JUTTENDROMOHUN 

Tagore?'. Ganandromohun Tagore. 

(1872) Sup. I. A. 47 = 9 B. L. R. 377 = 18 W. B. 359 = 

3 Sar. 82=2 Suth. 692. 

-Transfer of — Validity — Eldest son or other single 

heir of transferee — Transfer limited to. See PROPERTY — 

Transfer of— Hindu and Mahomedan laws. 

(1879) 7 I. A. 38 (47) = 2 M. 128 (134). 

Transfer of — Writing — Necessity. 

No special mode of transfer is required by the Hindu law; 
even a verbal transfer is sufficient (278). {Sir Barnes 
Peacork.) HuRPUKSHAD v. SheO DYAL. 

(1876) 3 I. A. 259 = 26 W. R. 55=3 Sar. 611 = 
3 Suth. 304 - Bald. 25 = R. & J.’sNo. 41 (Oudh). 

Prostitution. 

Practice of — Legality of — Limits of. 

In the Ciise of Hindus there are stronger grounds for 
maintaining that practices of prostitution are related to 
worship in the temples, and meet with countenance from the 
law. But even in the case of Hindus great difficulties have 
been felt by Courts of Justice in admitting the validity of 
tran.sactions intended for the furtherance of prostitution. 
See the case reported in I. L. R. 4 B. 545 and the authorities 
there referred to (201-2). {Lord Hobhouse.) GhaSITI AND 
Nanhi Jan v. Umrao Jan. (1893) 20 I. A. 193= 

21 C. 149=6 Sar. 370=62 P. R. 1893. 

Pundits- 

See Hindu Law— Authorities— Pundits. 

Religious ceremonies. 

Capacity to perfoim — Adopted son — Natural-born 

son — Dlsti nction. 

By Hindu law the natural son could perform certain reli- 
gious ceremonies which his brother by adoption ‘could not 
perform (560). {Sir John Edge!) ASITA MOHAN GhOSH 
Moulik V. NiKODE Mohan Roy Ghosh moulik. 

(1920) 12 L. W. 656 = 24 C. W. N. 794 = 
(1920) M. W. N. 541 = 28 M. L. T. 399. 
Religious charity — Dedication of landed property to, 

Writing — Necessity — Ijindcd property — Dedication 

of. 

A dedication of a portion of the family property for die 
purposes of a religious charity may, according to Hindu law, 
be validly made without an instrument in writing, even if it 
bean aopropriation of some landed property (140). {l.ord 
Phillimore.) GaNGI REDDI ?'. TAMMI REDDL 

(1927)641. A. 136 =60 M. 421 = 45 C. L. J. 612 = 

26 A. L. J. 593 = (1927) M. W. N. 502 = 
31 C. W, N, 799 = 26 L. W. 139 = 8 Pat. L. T. 681 = 
29 Bom.Ii. E. 866 = 40. W. N. 482=101 1. C 79 = 

A. I. B. 1927 P. C. 80 = 52 M. L. J. 524 
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HINDU -LK^^Contd:) 

Beligious Endowment 

ASTHAL. 

Debuti'er Property of. 

Dedication ok property to. 

DEED CREATING. 

Family enpowment. 

Grant PERSONAL TO a person subject to con- 
dition OF HIS defraying EXPENSES OF, FROM 
ITS REVENUE. 

Idol. 

Law applicable to— Usage of institution. 
Manager of. 

Murr. 

Private charities— Religious charities. 
Property of. 

Shebait of. 

Temple. 

Temple and Muit— Headship of both vest- 
ed IN same person. 

Religious Endowment— Asthal. 

{See also HINDU LaW— RELIGIOUS ENDOWMENT 

— Mun.) 

Administration of— Rule as to. 

Administration entirely for and on behalf or and in 

the interest of institution itself and not for personal end of 
trustee. See HINDU LAW— RELIGIOUS ENDOWMENT— 
SHEBAIT OF— PROPERTY OF ENDOWMENT— INCOME OF 

—Surplus income. (1919) 46 1. A. 204 (226-7)= 

43 M. 263 (268-70). 

MOHUNT OF. 

Acquisitions with income of Asthal property by— 

Ownership of. See HINDU LAW — RELIGIOUS ENDOW- 
MENT— ASTHAL— MOHUNT OF— Grant by native 
RULER TO. (1918) 36 M. L. J. 6 (9-10). 

Agent of— Purchase of property in executiofi by— 

Otunership of— Purchase with money borrcnved by agent 

solely on his own security. , , . i , 

The appeal arose out of a suit brought against the appel- 
lant by one C, as the mohunt of an asthal, to recover posses- 
sion of certain parcels of land, described in the schedule to 
the plaint. The appellant was manager of the properties of 
the asthal under the former mohunts. Lot No 3, the property 
in question, did not originally belong to the asthal. It was 
purchased by the appellant with money borrowed by him 
solely upon his personal security in execution of a decree 
obtained against a third party. The estates of the asthal 
were not charged as security for the money borrowed by the 
appellant, and there was no sufficient evidence to prove that 
the money paid for the purchase was the money of the 

Asthal. . 

Held, on the evidence, that the appellant was entitled to 

the property in question (144-5.) {Sir Barnes Peacock:) 

Mungul Das v . Mohunt bawun Das. 

(1877) Bald. 140= 1 1. J. 706. 

Alienation of Asthal property by — Validity — Condi- 

whether the property of an Asthal is inalienabje, 
except for the benefit of the Asthal in cases of necessity (65). 
i^ir Barnes Peacock:) MOHESH l^ALv. MOHUNT BAWAN 

DAS. (1883) 10 I. A. 62 = 9 C. 961 (971; = 4 Sar 424 = 

13 C- Idf 

Alienation of asthal property by— Validity— Condi- 


tions—Onus on alienee. 

The Mahant of a Math or Asthal holds the property of 
the institution in trust for the institution itself. In the ab- 
sence of a necessity which would make debts contracted by 
him binding on the institution the Mahant has no power to 
alienate its properties for the purpose of discharging those 


HINDU 

Religious Endowment— Asthal— 

Mohunt ^^—{Contd:) 

debts, and, if the Asthal was not liable for such debts, his 
successor would be clearly entitled to have the sale set aside. 
These considerations apply a fortiori to transactions in re- 
lation to the Asthal property of a person who derives his 
authority from the de jure head of the institution. 

/, the Mahant of an Asthal, appointed plaintiff, a minor, 
his successor, and left a will whereby he appointed C, his 
guardian. J had mortgaged the Asthal property. After his 
death, the mortgagees brought or threatened proceedings on 
the mortgages. To pay off these liabilities C obtained the 
sanction of the District Judge to sell a portion of the Asthal 
properties, and, in pursuance of . such sanction, executed a 
deed of sale in favour of the defendants. In a suit by 
plaintiff to have the sale set aside on the ground that there 
was no valid necessity for the alienation, and that the debts 
of J were not binding on the property of the asthal, it was 
contended that the mortgages for the discharge of which the 
sale sought to be impugned was effected, were executed 
by J for the satisfaction of some older debts. There was, 
however, no evidence that the defendants (alienees) made 
any enquiry as to the character of those debts, whether they 
were incurred for the benefit of the Asthal, or for the bene- 
fit of /, in his capacity as Mahant, and there was nothing 
to show that any portion of the monies borrowed in the 
first instance went for purposes which would make them 
binding on the Asthal. 

Held, that C, whether acting as executor to the will of / 
or as guardian of plaintiff, had no larger powers of aliena 
tion than the de jure head of the institution, and that, as 
the defendants had wholly failed to establish any justitying 
necessity for the sale by C, the same was rightly set aside. 
{Mr. Ameer Ali.) BASUDEO ROY v. MOHANT JUGAL 
KiSHWAR Das. (1918) 22C.W.N. 841=28 C.L.J. 476 = 
20 Bom.L.R. 1088 = 6 Pat. L. W. 67=16 A. L. J. 601 = 

8 L. W 130 = (1918) M. W.N. 431 = 24 M. L. T. 306 = 

46 IC. 818 = 36 M. L. J. 6. 

Grant by naih’e ruler to — Income of property grant- 
ed — Acf/uisitions with — Accretion to asthal. 

An ordinary birt, or charitable and religious grant, made 
by a pious Hindu Rajah to a Hindu gossain, contained, 
inter alia, the following words : — "Mouzah, with bounda- 
ries, you will, at ease of mind, make cultivation and settle- 
ment of, and, making distribution out of the proceeds that 
arise among sadhus and saints (holy and religious men) you 
with your disciples and companions will enjoy (the remain- 
der) without any anxiety. Knowing this to be a grant made 
for the love of the deity named above, no one will offer any 
opposition.” The grant was subsequently confirmed in 1786 
by one of the successors of the original grantor. 

By that time an A.sthal had sprung up, and the guru or 
preceptor had l)ecome the head of an institution with a seat 
of honour (the gaddi). The Asthal was thenceforth an insti- 
tution devoted to the cult of the worshippers who congrega- 
ted there. 

Held, that the property, though granted to an individual, 
was burdened with an explicit and unambiguous trust, that 
set out in the grant, and that all acquisitions with the in- 
come thereof were subject to the same trust (9-10.) {Mr. 
Ameer Ali.) BaSUDEO ROY v. MOHANT JUGAL KISH- 

war Das. (1918) 22 C. W. N. 841 = 28 0. Ii. J. 476 = 

20 Bom. L. B. 1088 = 6 Pat. L. W. 67=16 A.L J. 601 = 

8 L W. 130 = (1918) M. W. N. 431 = 24 M.L.T. 306 = 

46 I. C. 818 = 36 M. L. J. 6. 

Property of Asthal — Purchase with money borrowed 

on security of — Ownership of property purchased — Loan paid 
by mohunt — Credit for^ in accoutit with Asthal — Right 

of. 
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HINDU LAW— 

ReUgions Eadowment— Asthal-(Ct?///(/.) 

MOHUNT OF— {Coniii.) 

The appeal arose out of a suit brought against the appel- 
lant by Gy as the mohunt of an Asthal, to recover possession 
of parcels of property described in the schedule to the 
plaint. 

The parcels in question were the property of the Asthal, 
but were seised in execution under a decree which one P had 
obtained against the former mohunt. They were sold in 
execution for the sum of Rs. 5,849, and purchased by the 
appellant with money which he had borrowed from one L. 
The appellant was at that time manager of the Asthal under 
the former mohunt, and he borrowed the purchase money 
from L upon the mortgage, amongst other property, of three 
items of property belonging to the Asthal. 

Heldy that the plaintiff was entitled to the parcels so pur- 
chased by the appellant (146.) 

The apoellant, being a trustee, raised moneys upon the 
estates of his cestui qiii trustSy and with that money bought 
the parcels in question. Under these circumstances the 
plaintiff is entitled to the parcels in question (146). 

Held further that in case the appellant paid off the mort- 
gage to L and obtained a release of the parcels belonging to 
the Asthal mortgaged by him to L from the charge created 
thereby, he would be entitled to take credit in account with 
the plaintiff for the sum of Rs. 5,849 borrowed by him for 
making the purchase in question (147). Barnes Pea- 

cock) MuNGUL Das V, Mohunt Bawan Das. 

(1877) Bald. 140 - 1 1. J. 706. 

Sale of property of Asthal by — Fraudutent transac- 
tion or bona fide transaction — Evidence. 

The appeal arose out of a suit brought against the app.il- 
lant by one Gy as the mohunt of an Asthal, for the recovery 
of possession of certain parcels of land described in the 
schedule to the plaint. The appellant claimed Lots 1, 2 & 4 
under a deed of sale from By who was the former mohunt 
of the Asthal. The deed which was put in evidence was 
dated 15 — 8—1860, and purported to be a conveyance of the 
property to the appellant in consideration of the payment of 
Rs. 8,000. 

Heldy on the evidence, affirming the High Court, that the 
property was not bona fide conveyed to the appellant for his 
own use, but that it was a mere pretended sale to protect 
It from creditors (143). {Sir Barnes Peacock.) MUNGUL 
Das V. MOHUNT Baw.an Das. (1877) Bald. 140 = 

1 1. J. 706. 

Surplus income — Appropriation of, for personal use 

—Legality. See HINDU Law — Religious Endow- 
ment— Shebait OF— Property of endowment- 
income OF— Surplus income. 

(1919)46 I. A. 204(226-7) = 43 M. 253 (268-70). 

Origin, nature and constitution of. 

•Mohnnt of — Position and poavers of. 

An Asthal, commonly known in Northern India as a Math, 
13 an institution of a monastic nature. It is established for 
the service of a particular cult, the instruction in its tenets, 
and the observance of its rites. The followers of the cult 
and disciples in the institution are known as chelas ; the 
chelas are of two classes — celibate and non-celibate. The 
mahant is the head of the institution. He sits upon the 
gaddi ; he initiates candidates into the mysteries of the cult ; 
he superintends the worship of the idol and the accus- 
tomed spiritual rites ; he manages the property of the insci- 
tution : he administers its affairs ; and the whole assets are 
vested in him as the owner thereof in trust for the institution 
itself. Upon his death or abdication he is succeeded by one 
of the bairagi chelas. These bairagi chelas are, as stated, 
celibates; or if they have ever been married they must, prior 


HINDU LAW-(C^>^;/^/.) 

Beligious Endowment— Asthal— 

Origin, nature and constitution of— (C ontd.) 

to their initiation as bairagi chelas, have renounced their 
wives and families and have conformed to the practice of the 
Math, This practice is ascetic ; it involves a separation from 
all worldly W’ealth and ties, and a self-dedication to the ser- 
vices and rites of the A.sthal. Pious persons endow’ the 
schools with property, which is vested in the preceptor for the 
time being, and a home for the school is erected and a 
Mattam constituted (75-6). The mahant is not only a spiri- 
tual preceptor, but also a trustee in respect of the Asthal 
over which he presides (90). {Lord Shaxv). RAM PaRKASH 
D.aS V. Anand Das. (1916) 43 I. A. 73 = 

43C. 707 (713-4) = 33 I. C. 583-20 C. W. N. 802-= 

14 A. L. J. 621 = (1916; 1 M. W N. 406 = 
18 Bom. L. R. 49=24 C. L. J. 116 = 20 M. L. T. 267 = 

3 L. W. 556 = 31 M. L. J. 1. 
Property of. 

{For other cases. See UNDER HINDU LAW — RELI- 
GIOUS endowment— Asthal— Mahant of.] 

Alienation of y by person not mohunt of Asthal— Vali- 
dity of — Conditions. 

A mortgage of the property of an Asthal executed, not by 
its mohunt, but by another person, does not bind the pro- 
perty, unless that other person had authority, as agent of the 
mohunt, or of the Asthal, to execute the bond, or the lender 
was induced by some act or neglect of the mohunt or of the 
Asthal, to believe that the mortgagor had such authority, or 
that he was the actual owner of the property, and acting 
under the belief so caused, dealt with the mortgagor as such 
agent or owner (65). {Sir Barnes Peacock.) MOHESH LaL 

7'. mohunt Bawan Das. (1883) 10 I. A. 62 = 

9 C. 961 (971) -13 C. L. R. 221 = 4 Sar. 424. 

Private property of mohunt or. See HINDU LAW— - 

Religious Endowment— Shebait ok— Property of 
endowment— Private property of shebait or. 

Religious Endowment — Debutter property of. 

See UNDER HINDU LAW — RELIGIOUS ENDOW- 
MENT— SHEBAIT OF— Property of endowment. 

Religious endowment— Dedication of 

property to. 

ABSOLUTE DEDICATION— Charge on property. 

ABSOLUTE DEIMCATION TO IDOL SUBJECT TO 
CHARGE IN FAVOUR OF HEIRS— GIFT TO HEIRS 
SUBJECl* to charge IN FAVOUR OF IDOL. 
COLORABLE DEDICATION. 

COMMON USE OF DIFFERENT SECTS— DEDICATION 
FOR. 

CORPUS ONLY OR ACCUMULATIONS ALSO. 
Diversion of. 

EVIDENCE of. 

proof of— Onus. 

Validity of. 

WRITING— Necessity. 

Absolute dedication— Charge on property. 

Surplus left in case of— Heirs at law of testator 

Right ofy to such surplus. 

A Hindu, being at the point of death, made his will in the 
following terms 

“ I dedicate and give to Annapoorna Thakooranee, the 
Thakoor established by my deceased father, all the ances- 
tral and self-acquired moveable and immoveable properties, 
zemindaries, and putnee, etc., whether in my ow’n name or 
benamee, to which I am entitled and of which I am in pos- 
session. I have no sons or daughters of my loins. I have 
two wives living. Each of the wo Ranees w’ill adopt on»^ 
son. The two adopted sons of both wives shall remain the 
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HINDU LAW— (CVw/r/.) 

Religious endowment— Dedication of property to 

—AS^onid.') 

Absolute dedication— Charge on property 

— {Contd^ 

shebaits of the whole of the moveable and immoveable pro- 
perly dedicated to Annapoonia Thakooranee aforesaid. They 
will carry out the supervision and the improvement of the 
said property. But they will do everything according to the 
advice of all the principal officers appointed by me. They 
will not be competent to make gift or sale of the different 
properties. Up to the time that the said two adopted sons do 
not attain their majority, my aforesaid two wives will exer- 
cise the care and control of all the said properties, and in car- 
rying out these duties they shall take the advice of all the 
principal officers which have been appointed by me. They 
will not be competent to act otherwise. When the two adop- 
ted sons shall have attained their majority, and shall have 
acquired sutiicient knowledge for the preservation of the pro- 
perty, my two wives shall make over to them as shebaits, to 
their satisfaction, all the property dedicated to the Issur Deb 
Sheba. Out of the income of the property dedicated to the 
Deb Sheba, etc., after performing the sheba of the above- 
mentioned Annapoorna Thakooranee, and the Sree Sree 
Issiirs established by my ancestors and myself, and after 
meeting the prescribed monthly allowances, and after oer- 
forming the daily and fixed rites and ceremonies, as they are 
now performed and met, out of the profits which shall 
remain, each adopted son shall receive at the rate of 1,000 
rupees monthly.” 

that, on the true construction of the will, the pro- 
perty thereby given to the Thakoor therein mentioned was 
given for the purpose of securing the proper performance of 
the Sheba of the said Thakoor and the other family Thakoors 
in the will mentioned, and the prescribed monthly allowan- 
ces, and the proper performance of the daily and fixed rites 
and ceremonies as they were performed and met in the tes- 
tator’s lifetime (133;. 

Held further, that the other dispositions of the will were 
Inoperative, and that on the testator’s death his two widows 
were his heirs-at-law, and as such became shebaits of the 
Thakoor, and entitled for the widows’ estate to such interest 
in the testator’s prooerty as remained undisposed of by the 

will (133). 

It is argued that by the will all is given *o the Thakoor, 
the heirs become shebaits, and manage the property in the 
usual way. But the matter is not quite so simple. 

After all the charges prescribed by the will were met there 
would be a very large surplus, and the testator must have 
l^een w*ell aware of th.at. In fact he directs that out of the 
surplus each adopted son shall receive Rs. 1 ,000 monthly; but 
of the residue after that he says nothing. There is no indi- 
cation that the testator intended any extension of the wor- 
ship of the family Thakoors. He merely prescribes that his 
family w'orship shall be conducted in the accustomed way, 
by giving bis property to one of the Thakoors. But the 
eff^t of that, when the estate is large, is to leave some bene- 
ficial interest undisposed of, and that interest must be sub- 
ject to the legal incidents of property. After performing 
their prescribed duties as shebaits, the widows of the testa- 
tor became entitled to the beneficial interest in the surplus 
for the widow’s estate (127-8). (^Lord Hobhousef) SUREN- 
DRAKESHAW ROY v. DOORGASUND.4RI DaSSEE. 

(1892) 191. A. 108 = 19 C. 613 ( 631 - 2 ) = 6 Sar. 150. 

Absolute dedication to idol subject to charge 

IN favour of HEIRS — GIFT TO HEIRS SUBJECT 
TO CHARGE IN FAVOUR OF IDOL. 

Test. 

The question is whether, according to the true intent of 
the will, the idol for whom the property is granted was in- 


HINDU LAW— (C*?«/fl'.) 

Eellgious endowment ^Dedication of property to 

— [Contd.) 

Absolute dedication to idol subject to charge 

IN FAVOUR OF HEIRS— GIFT TO HEIRS SUBJECT TO 
CHARGE IN FAVOUR OF IDOL.— (Ct?«/i/.) 

tended to take absolutely. A reference to the second, third, 
and fifth clauses of the will lead us to the conclusion, that al- 
though the will purports to begin with an absolute gift in 
favour of the idol, it is plain that the testator contemplated 
that there was to be some distribution of the property ac- 
cording as events might turn out ; and that he did not intend 
to give this property absolutely to the idol seems to be clear 
from the directions which are contained in the third clause 
that after the expenses of the idol are paid, the surplus shall 
be accumulated ; and still more so from the fifth clause, by 
which the testator has provided for whatever surplus shall 
remain out of the interest of the property* the expenses of 
the idol being first deducted. It is plain that the testator, 
looking at the expenses of the idol, was not contemplating 
an absolute and entire gift in favour of the idol (85-6). 
(Lord Justice Turner.) SONATUN BvZACK r*. SREEMUTTV 
JUOGUTSOONDREE DOSSEE. 

(1859) 8 M. I. A. 66=2 Suth. 37 = 1 Sar. 721. 

Where a hibbanamah was as follows ; — “ Knowing 

you are the wife of my grandson, and the mother of a son ; 
moreover you are always employed in taking care of me 
you will be able to take care in a very good way of the ser- 
vice of the gods, and my property will remain intact. For 
these reasons the worship of the aforesaid gods, their de- 
butter pergunnabs (naming them), the ornaments of the 
gods, and all other oroperty appropriated to the worship of 
the gods, I make over to you, by having caused your name 
to be enrolled in the shebaittee, you will take possession of 
the debutter, etc, and continue to perform the prescribed 
worship of the gods from generation to generation. You 
have the power to appoint a shebait for the worship of the 
gods . ’ ’ 

Held, on a construction of the deed, that the intention of 
the donor was to perpetuate the worship in the family, and 
not to make an absolute gift of the property to the donee, 
subject to her making due provision for the worship of the 
idols (664). 

The power to appoint a shebait is consistent with either 
construction. The words “ from generation to generation,” 
may, in some cases, mean no more than to express the abso- 
lute character of the gift ; but, considering the subject- 
matter. it seems more probable that in this deed they were 
used in their natural sense to denote an intention to per- 
petuate the worship in the family (664). COLLECTOR OF 
moorshedabad V. Ranee Shebessurree. 

(1872) 2 Suther. 661 = 18 W. B. 226. 

k hibbanamah contained no words of succession 

nor any reference to family or descendants. In it the exe- 
cutant stated that she had in her house the worship of the 
idol Sree Sree Ishwur, and that her daughter was shebait. 
and continued : — “ I worship now. For the purpose of 
worship there is turruff, etc., and the ornaments, etc.” — “I 
give it to you as a gift ; you will take possession in accor- 
dance with the hibba ; you will always perform the worship 
of the gods ; you will cause your name to be written as she- 
bait in the Government records, and will always pay the 
revenue. Therefore I do give this deed of gift.” 

Held, that the gift was an absolute gift to the grantee, 
subject to her making due provision for the worship of the 
idol, and not a gift to the family of the grantee (664). 
COLLECTOR OF MOORSHEDABAD RANEE SHEBESSUR- 

ree. (1872) 2 Suther. 661 = 18 W. B. 226. 

-Cases may occur where, from the nature of the terms 

of the gift, the intention of the donor to confer a beneficial 


IQOS 


THE PRIVY COUNCIL DIGEST 


1906 


HINDU LAW— 

Religious endowment— Dedication of property to 

— {Contd,) 

Absolute dedication to idol subject to 

CHARGE IN FAVOUR OF HEIRS-GifT TO HEIRS 

SUBJECT TO Charge in favour of idols— 


HINDU 'LPi.'SN—iCouid,) 

Religious endowment — Dedication of property to 

— {Co7ttd.) 

ABSOLUTE DEDICATION 10 IDOL SUBJECT TO 
CHARGE IN FAVOUR OF HEIRS— GIFT TO HEIRS 
SUBJECT TO CHARGE IN FAVOUR OF IDOL— 
(Cof/td.) 


and a secular interest in property dedicated to the worship ; settled by a conspectus of the entire provisions of the will, 
of idols may be inferred (663). COLLECTOR OF MOOR- 1 No hard and fast rule can Ire set up, derived alone from the 


SHEDABAD 7'. RANEE SHEBESSURREE. 

(1872) 2 Suth. 661= 18 W. R. 226. 

The will of a Hindu lady ran as follows : — T dedi- 
cate Lot Pto the Thakur Ishwar Raj Kajeswar that is in 
my house. And the Sarodia Pooja and other ceremonies 
that are being performed in the house will l>e performed as 
hitherto. After all these acts have been observed, from the 
proceeds of the said property if there be a surplus in tlie 
profits then the family will })e supported therefrom. This 
projjerty of mine will not be liable for the debts of any 
irerson. None will be alrle to transfer it. None will have 
the rights of gift and sale. 1 appoint my elde>t son /). (\ 
and the second son .V. t”. to be the executors of this will. 

When my youngest son /?. C., who is now a minor, arrives 
at majority, he will similarly be an executor. C-ollectlng the 
proceeds of this property, >ou will deduct therefrom the 
rent, revenue, taxes, charges for repairs, and whatever 
other expenses may be necessary for the preservation of 
property, and the colleciicn charges ; and will defray from 
the afore.said profits the expCMises of the daily worship of 
the said Thakur, the exp.-?n.ses of the ])arbans, the Dole- 
jaltra, the Rashjaltra, etc, on his account, (the expenses of) 
the Doorga Pooja, the Shama Pooja, and the jagadhatri 
Pooja, the e.xpensesof the annual Shraddh of my father-in- 
law, of the first Shraddh of myself and my husl)<md after 
our death, and the expenses of our ekodista and sapindi- 
karan. I appoint you as the executors of this will. You 
will pay my debts, and, collecting the sums due to me, you 
will incorix>rate them with my estate. And from the pro- 
ceeds thereof you will meet the expenses described a])ove ; 
and if there be a surplus after deducting the said expenses, 
it will also be disbursed in the manner aforesaid. After 

your death, he who is my heir for the time being will be the ^ _ 

executor of this will. Beyond performing the aforesaid I with the maintenance of the idol.s, biTt that no 

worship of the deb and the ceremonies and poojas, none of 1 heritable Shebaitship was established by the will (104-5). 
my heirs shall have any interest in or prefit from my pro- 
perty. And they will have no power of gift or sale over it. 

And it will not be attached or sold on account of their debts.” 

Heldy that on the right construction of the will, its effect 
W’as to charge the property in the hands of the executors 
thereby appointed with the payment of such sums as iniglu 
be necessary to defray the expenses which might from time 
to time be incurred in the daily worship of the idol tlierein 
mentioned, in the manner in which such service was per- 
formed at the time of the death of the testatrix, and with 
the expenses of the parbans and of the poojas and other re- 
ligious acts and ceremonies in the said \Nill mentioned ; and 
that the surplus left, after defraying such expenses, belonged 
to the members of the joint family, of whom D. C. was one 
(188-9). i^Sir Barnes Peacock?) ASHUTOSH DUIT v, 

Doorga Churn Chaiterjee. (1879) 6 L A. 182- 

5C.438(443-4)-5C. L.- R. 296-4 Sar. 58 = 

3 Suth. 694. 

I The question whether, in the case of a gift to an 

idol with beneficial interests to the settlor’s or testator’s 
heirs, the idol itself shall be considered the true beneficiary, 
subject to a charge in favour of the heirs or specified rela- 
tives of the testator for their upkeep, or that, on the other 
hand, those heirs shall be considered the true beneficiaries 
of the property, subject to a charge for the upkeep, worship 
and expenses of the idol, is a question w'hich can only be 


use of particular terms in one portion of the will. 

Heldy afiirming th§ court below, that by the will in ques- 
tion the property was not given absolutely to the idol and 
that the provision for the woiship, expenses, and annual 
charges of the idol, formed a buixlen upon the estate dis- 
posed of by the will, the properly itself descending according 
to the destination in the will subject to tliat burden, {l^rd 
Sha-o?) PaNDE HaR NaKAIN KAM Mu.SaMMAT 
SUKJA Kunw ari. (1921) 481. A. 1 13 43 A. 291 = 

14 L. W. 633 - 25 C. W. N. 961 = 63 1. C. 34 

The will of a Hindu testatrix was adrlressed to 

the grandson of tlie testatrix by her predeceased son, and ii 
related first to certain property which was referred to as the 
CT)mpany'.s paper standing in the name of the testatrix. It 
directed that out of the income “you ” (that is C) “ .shall 
perform the sheba (worship, etc.) of Sri Sri Iswar and the 
Slieba of the ancestral Sri Sri Iswar, ‘you’ shall perform the 
Sheba of the said Iswarjew out of the income of the ances- 
tral garden called Lswar Gopal Lai Ji’s garden, purchased 
in his name. ‘ \'ou ’ sliali be the person in charge of the 
Sheba of all the deities.” There was then introduced a 
separate and definite gift with regard to two houses, out of 
which was directed there shouRl be performed the Sheba of 
Sri Sii Lwarjeu ‘'as it is at present,” and that the remain- 
der of the income should be divided between the other 
memix-rs of tlie siir\ iving branches of her own family, 
except her >ecop.d son. who was in.sane. The testatrix then 
referred again to the balance of the inlere.st accruing from 
the Company s paper, and directed liow tliat was to be 
dealt with in connection with religious services. There was 
no gift of the residue. 

Held, that there was no gift, express or implied of the 

property to the idols, and that the gift was to the grandson 


Held further, that the gift was in effect a private trust 
to which the provisions of S. 539 of C. P. C. of 1882 would 
not apply (107). {Lord Buckmastcr.) GOPaL LaL Sett 
PUKNA Chandra Hasak. (1921) 49 i. a. 100 = 

49 C. 459 (464-5, 468) = 20 A. L. J. 625 = 
36 C. L. J. 57= 24 Bom. L. R. 937-^ 16 L. W. 963 = 
A. I. R. 1922 P.C. 253- 27 C. W. N. 114^ 

67 I 0.561 = 43 M. L. J. 116. 
Colorable dedication. 

l^ona fide and real dedicaiion- — Evidence ' 

The question was wliether certain Government papers for 
a sum of two lakhs and Ks. 15,000 had been, by an agree- 
ment of the members of a joint family then in existence in 
1859. devoted to the service of an idol, and, therefore the 
plainiiff, the widow of one of the members of the family 
could not recover a share of that property, which she sued 
for, not in her capacity of Shebait, hut as part of her hus- 
bands’ estate. The plaintiff contended that the supposed 
agreement of dedication, even if actually executed, was co 
loral)le and collusive, that it was not intended to have effect 
and was merely entered into for the purpose of defeatin" the 
possible rights of the widows, and keeping the property m 
the hands of the male members of the family ^ 

The Sub-Judge held that the agreement had been dulv 
executed, and was a hona fide agreement dedicating th^ 
property to the idol. On appeal the High Court treated the 
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HINDU LAW— 

Bellgioufi endowment— Dedication of property to 

— (Contd.) 

COLOURABLE DEDICATION —{Contd,) 

agreement of appropriation as invalid, observing that the 
real aspect of the transaction appeared to be that the par- 
ties, not wishing at that time to divide the whole of the 
Government notes amongst them, or possibly, in order to 
prevent a widow from taking any part of it, and to preserve 
it for the male members of the family, resorted to the con- 
trivance to keep a portion as a joint fund to accumulate, and 
be afterw'ards used or divided as they might have occasion. 

The document was conclusively established, at all events, 
as far as its executioi\ was concerned, about which there 
never w as any serious dispute It was substantiated by very 
strong evidence. It w as shown to have been acted upon by 
all the parties. 

Heldy reversing the High Court, that, under the circum- 
stances, the court would not l)e justified in putting the agree- 
ment aside and declaring it to be a colorable transaction 
having no validity, merely upon the suggestion — for it 
amounted to no more — that the amount set aside w’asan 
exorbitant amount, and that there might possibly have been 
some intention to defraud widows or some other persons 

(131). 

It is not upon mere speculations of this sort that an 
agreement proved by evidence so strong to have been not 
merely executed, but acted upon for a number of years, can 
be properly set aside (131). {^Sir Robert P, Collier^ 
RADHA MOHUN MUNDUL?'. JADOOMONEE DASSEE. 

(1875) 3 Suth, 127=23 W. B. 369 = 3 Sar. 482. 

-Dedication may be a mere, for making property in- 
alienable, 

A gift of property to a Thakoor may be a mere scheme for 
making the family property inalienable (127). ^Lord Hob- 
house ) SURENDRAKESHAV ROY V. DOORGASUNDARI 

DaWfe (1892) 19 I. A. 108 = 

19 C. 513 (531) = 6 Sar. 160. 

Setting aside of deed of endotvment on ground of 

dedication being a mere — Grounds — Evidence strong of exe- 
cution of deed — Actings of parties pursuant to it — F.ffect.^ 
An agreement among the members of a joint Hindu family 
appropriating part of the family property to an idol was sub- 
stantiated by very strong evidence. It was shown to have 

been acted upon by all the parties. 

Held, that under such circumstances the Court would not 
be justified in putting it aside and declaring it to be a color- 
able transaction having no validity, merely upon the sugges- 
tion that the amount set aside was an exorbitant amount, and 
that there might possibly have been some intention to 
defraud widows or some other persons (131). 

It is not upon mere speculations of this sort that an agree- 
ment proved by evidence so strong to have been not merely 
executed,, but acted upon for a number of years, can be pro- 
perly set aside (131). i^Sir Robert P. Collier f) RADHA 
MOHUN MUNDUL v, JADOOMONEE DASSEE. 

(1875) 3 Suth. 127 = 23 W. R. 369 = 3 Sar. 482. 

COMMON USE OF DIFFERENT SECTS— 

Dedication for. 

Appropriation of property by one of sects only— 

Proof of— Effect of. See JAINS— RELIGION OF, GENER- 
ALLY (1926) 60 M. L. J. 631 (634-5). 

CORPUS ONLY OR ACCUMULATIONS ALSO. 

Dedication of. See CHARITY— BEQUEST FOR— 

CORPUS ONLY. (1920) 24 C. W. N. 1026 (1030). 

DIVERSION OF. 

Family idol — Public temple — Distinction, 

Where the temple is a public temple, the dedication may be 
such that the family itself cou|d not put an end to it; but in 

A * 


HINDU LAW-((r^;///r/.) 

Religious endowment- Dedication of property to 

— {Conidf) 

Diversion of— 

the case of a family idol, the consensus of the whole family 
might give the estate another direction (58). {Sir Montague 
R, Simth?^ KONWAR DOORGANATH ROY v. RaM CHUN- 

DER Sen. (1876) 4 lA. 62=2 C. 341 (347)= 

3 Sar. 681 = 3 Suth. 376. 

Evidence of. 

Held, on the evidence, that the property alleged by 

the plaintiff to be dew’utter property, w'as not dewutter pro- 
perty (62). (^/> Montague E. Smith.) KONWAR DOORGA- 
NATH ROY V. Ram Chunder Sen. (1876) 4 1.A. 62= 

2 C. 341 (349-60) = 3 Sar. 681 = 3 Suth. 376. 

In a ca.se in which the question was w’hether the suit 

property was or was not really debutter, their lordships, 
agreeing with the Courts lielow, found that it was debutter 
(79). {Lord .Macnaghten.) ISHWAR ShYAM ChaND JUI. 
V. Ram Kanai Ghose. (1911) 38 I A 76= 

38 C. 526 (636) = 16 C. W. N. 417 = 9 M.L.T. 448 = 

8 A L J628 = 13 Bom. L.E. 421 = 14 0. 1». J. 238 = 

(1911) 2 M. W. N. 281 = 1010.683 = 

21 M. L. J. 1146. 

1 ncome of propcrt y — Appropriatibn of, for purposes 

of endowment. 

Proof of the fact that the rents of certain property were 
applied to the worship of an idol during a certain period is 
not by itself sufficient to establish that the property has been 
Inalienably conferred upon the idol to sustain its worship, 
especially w’here it appears from the conduct of the parties 
that the property was not dewutter property (61). {Sir 
Montague E, Smith,) KONWAR DOORGANATH ROY v. 

Ram Chunder Sen. (1876) 4 I. A. 62 = 

2 0. 341 (349)=3 Sar. 681 = 3 Suth. 376. 

— Where the question wa.s whether the karta of a joint 

Hindu family had dedicated by any act inter vivos a usufruc- 
tuary mortgage belonging to the family to a religious charity 
and the evidence showed that the profits of the usufnxctuary 
mortgage were not all applied to the charity, but merely that 
they were treated as the purse from which the expenses of 
the charity were met, held, that there was no dedication of 
the usufructuary mortgage by any act inter vivos (144-5). 
{I.ord Phillimore.) GanGI ReDDI v. TammI REDDI, 

(1927) 64 I.A. 136 = 60 M. 421 = 46 C. L. J. 612= 

26 A. L. J. 593 = (1927) M. W. N. 602 = 

31 C. W. N. 799=26 L. W. 139= 8 Pat. L.T. 681 = 
29 Bojn. L. R. 866= 4 0. W. N. 482= lOl I. C. 79 = 

A. I. R. 1927 P. C. 80 = 62 M. L. J. 624. 

Income of property — Appropriation of , fcrr purposes 

of endoivment — V alue of, when deed of endowment ambigu- 
ous — Contemporanea expositio est optima — Applicability of. 

The mere fact of the proceeds of any land being u.«ed for 
the support of an idol may not be proof that those lands 
formed an endowment for the purpose, but it is a fact that 
may well be taken into consideration w’hen the intention of 
the founder has to l>e gathered from an ancient document 
expressed, to say the least, in ambiguous language. Contem- 
poranea expositio est optima. {Sir Andrew Scoole.) ABHI- 
RAM GOSWAMI V. SHYAMA CHARAN NANDI. 

(1909) 361. A. 148 (164) = 36 0- 1003(1012) = 

10 C. L. J. 284 = 14 0. W. N. 1 = 11 Bom. L. R. 1234 = 

6 A. L. J. 867 = 4 I.C. 449 = 19 M. L. J. 630. 

Performance of worship in accordance with rites of 

sect for whose benefit it is held. 

Where the question was whether the temple in suit with 
the appurtenances formed the private property of a person 
descendible according to the ordinary rule of Hindu law, or 
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HINDU J^A}N—{Contd,) 

Religious endowment— Dedication of property to 

Evidence OT^iContd.) 

was debuttur, held that, apart from positive testimony direct- 
ly bearing on the point, the performance of the W'orship in 
accordance with the rites of the sect for whose benefit it was 
held might be treated as good evidence of dedication. {Mr. 
Ameer Alt.) MOHAN LAIJl GOKUHAN LaLJI MaHA- 

RAJ. (1913)40 1. A. 97(103) = 35A. 283(288) = 

17 C. W. N. 741=11 A. L. J. 548= 17 C. L. J. 612 = 

16 Bom. L. R. 606 = (1913) M. W. N. 536 = 

14 M. L. T. 27 19 I C. 337. 

Purchase of property in name of idol — Dealings with 

property by purchaser on his own account — P.ffect. 

Is there any evidence of an endowment properly so called? 
What is the evidence of an endowment ? This was clearly 
not an endowment for the I)enefit of the public. The idol 
was not set up for the benefit of the public worship. There 
are no priests appointed, no llrahmins who have any legal 
interest whatever in the fund. It is not like a temple 
endow’ed for the support of Brahmins, for the purixxse of per- 
forming religious service for the benefit of any Hindoo who 
might please to go there. It is simply an idol set up by the 
Maharajah apparently in his own house, and for what pur- 
pose ? Why, for his own worship. We constantly have suits 
claiming terms, but here there is no turn or right of worship 
established. There is nothing stated in any way to show that 
the Maharajah intended that the idol should be kept up for 
the benefit of his heirs in perpetuity ; and before it can be 
established that lands have been endowed in perpetuity, so 
that they can never be .sold and must l>e tied up in perpetuity 
some clear evidence of an endowment mu.st be given. What 
are the objects of the endow’ment ? None of the es.sentials 
of an endowment are stated. The Maharajah appears to 
have purchased the property in the name of the idol and that 
Is all. Then he deals with the fund of the idol as if it were 
his own property. There is no evidence at all of any of the 
essentials of an endowment in favour of the idol. In the 
case reported in 5 Suther Dewanny Adawlut Reports 268. it 
was held that when an endowment is merely nominal, and 
indications of personal appropriation and exercise of pro- 
prietary right are found, a sale of the property is valid 
under the Hindu law. It appears, therefore, up>on the autho- 
rity of that case, and upon the principle of endowments, that 
this was not an endow’ment by the Maharajah in perpetuity 
for the benefit of the idol, so as to establish that the pro- 
perty so conveyed to the idol was to be the property of the 
idol for ever and that nobody could alienate it. Here there 
was no endowment, no priest, no public, no one legally in- 
terested in the worship of this idol, except the Maharajah 
himself, and nothing to show’ that the Maharajah intended to 
establish it for the benefit of his sons, or heirs, or anybody 
else, in perpetuity (871). MAHARANEE BkOJOSOONDERY 

Debia V . Ranee Luchmee Koonwaree. 

(1873)2Suth. 869 = 20 W. R. 95 = 4 Sar. 810. 
Sale-deed by Shebait — Recital in, that property con- 
veyed was debutter — Effect — Evidence — Admission operat- 
ing as estoppel. See ADMISSION — DEED— ADMISSION IN 

—Must be taken as a whole. (1876) 4 1.A. 52 (62) = 

2 C. 341 (350). 

Proof of— Onus. 

Quantum. 

The onus of proving that property has been inalienably 
conferred upon the idol to sustain its worship lies upon the 
party w’ho sets up such a case. Very strong and clear evi- 
dence of such an endowment ought to exist (61). {Sir 

Montague E. Smith.) KONWUR DOORGANATH ROYS'. 

Ram Chun der Sen. (1876) 4 I. A. 62=2 0.341(349) = 

3 Sar. 681 = 3 Suth. 375. 


HINDU LAW 

Religious endowment— Dedication of property to 

-^{Contdf) 

Validity of. 

Donor's family^Be7tefits to — Effect. 

A Hindu by a deed which he registered dedicated the 
whole of his property to a temple. The deed provided, inter 
alia., that after the death of the settlor, certain female mem- 
bers of his family should succeed him as manager, that half 
the income should be applied to the temple purp^jses and 
the other half enjoyed by the managers, without power of 
alienation ; that upon the death of the named managers the 
Government should become manager, and that the whole 
net income .should then be applied to the expenses of the 
temple. 

Held, that tlie deed was a valid endowmerit of the whole 
property to the temple and that the donor’s heirs had no 
rights in it against either the idol or the manager. {Vis- 
count Haldane .) Jauu Nath Singh V. ^rHAKUR SiTA 
Ramji. (1917J44I. a. 187 39 A. 553 = 

26 C. L. J. 309 = (1917) M. W. N. 605-20 O. C. 200 = 

21 C. W. N. 953 = 19 Bom. L. R. 687=42 I. C. 225 = 

22 M. L. T. 52. 

Government notes indorsed to A — Trust upon, subse- 
quent to indorsement — Affixing by donor of — What amounts 

to — Effect. A'iV Hindu Law — Gift — Trust upon 

PROPERTY SUBJECT OF. (1875) 3 Suth. 210 (211-2.) 
Residence of shebait — Condition of — Effect. 

In respect of a house the income of which was by a will 
bequeathed for religious purposes, the will provided that the 
sliebait for the time being should be entitled to reside with 
his family in the said house, the same being specially set 
apart by the will for the family idols. 

Held , that there was a valid dedication of the house for 
religious purposes. 

The gift is only a perfectly reasonable arrangement to 
secure that the man in whose hands the supervision of the 
whole estate is vested should have associated with his duties 
the right to reside in the said dwelling-house (1030). {Lord 
Buckmastcr.) GNaNENDRA N.VPH DaS v. SURENDRA 

Nath Das. (1920) 24 C. W. N. 1026 = 61 1 C. 323 = 

(1921) M. W. N. 650 = 28 M. L. T- 453. 

Writing— NECESSITY 

Landed property — Dedication of. See HINDU LAW 

—Religious charity. (1927) 54 1. A. 136 (140)= 

50 M. 421. 

Religious Endowment- Deed creating. 

What amounts to a. 

An anumati-patra executed by a Hindu in favour of his 
wife ran as follows ; — “You are my wife. You have no chil- 
dren born. I am now very ill in body. I have no hope of 
life. On my death there will be no one to perform the an- 
cestral deb-kirti (worship of the gods), etc., and offer the 
jolpinda (funeral cake and libations of water) of my an- 
cestors. For the observance of all these l ites, and of the 
jolpinda to the ancestors, as well as the preservation of the 
Zemindaries, lakhiraj, dewutter, etc.. I. .give you permission 
on my death to keep possession of my Zemindaries, dewut- 
ter, etc., recording your own name in the Collectorate She- 
rishta, to remain in enjoyment of the profits, and to defray 
the expenses of the deb-kirti during your lifetime, and to 
adopt one or two sons born in the family of true Brahmins 
On your death, the adopted son will succeed to all proper- 
ties ; and on the said adopted son attaining his majority 
you will, if you should desire it, get his name registered in 
the Zemindary tahoot, and surrender the entire management 
to him. Now I am a debtor to mahajans (creditors). Some 
mehals of the Zemindary are in mortgage on account of 
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HINDU TjA^ 

Eeligious endowment— Deed creating— 

those debts. If there should be no other means of liquida- 
ting the debts, you will either sell a small portion of the 
Zemindary or make conditional sale of it, as appears neces- 
sary, and liquidate the debts." 

//t'/i/ that, though there was a reference to dewutter pro- 
perty in the document, the document itself created no en- 
dowment (56). {Sir Montague E, Sniitli,) KONWUR 
Doorganath ROY V . Ramchunder Sen. 

( 1876) 4 I. A. 52 - 2 C. 341 (344 5) = 3 Sar. 681 = 

3 Suth. 373. 

Eeligious Endowment -Eaniily endowment. 

Dedication to — Assent of State to — Necessity — Re- 

vocability of, in absence of such assent. See Trust — 

Family i rust. (1871) 14 M. I. A. 289 (302). 

-Joint ahebaits of — Suit by some of — Dismissal of, 
on groianl of non-joinder — Eropriety. 

Three out of four joint shebaits of a certain family endow- 
ment sued to set aside an alienation of the endowed pro 
perty made by the fourth shebait. and to recover po.^session 
of the same as debutter. Notwithstanding objection by the 
defendants to the competency of the plaintiffs to maintain 
the suit, without joining the fourth shebait either as a plain- 
tiff or as a defendant, they kept him out of the suit alto- 
gether from motives of their own. The High Court upheld 
the defendant’s objection, and dismissed the suit. 

//cA/, that the suit was rightly dismissed by the High 
Court on the ground of non-joinder (141). 

The case is certainly not one in which the Court should 
make an exception to the general rule which would require 
the fourth shebait to be a party (141). {Sir Richard Conch.') 

Rajendronath dutt V . Shaik Mahomed Lal. 

(1881) 8 I. A. 135 = 8 C. 42 (48- 9) = 4 Sar. 264. 

Joint shebaits of— Suit by some of— Other shebaits if 

also parties tc — Siiit not purporting to be on their behalf 

also, . . 

Where three out of four joint shebaits of certain family 

endowment sued to set aside an alenation of the endowed 

property made by the fourth shebait, without profes.sing to 

sue on behalf of the fourth shebait who did not join in the 

suit, held that the fourth shebait was not a party to the 

suit at all, and that no decree could be made in it which 

would bind him (140). 

Although the fourth shebait might indirectly gam bene- 
fit from the suit, the fact that the other shebaits were suing 
did not make him also a plaintiff (140). {Sir Richard 
Couch ) RAJKNDRON.^TH DUTl' v. SHAIK MAHOMED 

LAL. (1881) 8 I. A. 135 = 8 C. 42 (47-8) = 4 Sar. 254. 

Eeligious Endowment --Grant personal to a person 
subject to condition of his defraying expenses 

of, from its revenue. 

’Mon-observance of condition — Effect. 

Where a grant of villages made by a Hindu ruler to his 
royal physician was found to be a personal grant subject to 
the condition of his defraying the expenses of a religious 
endowment from its revenue, held that in such a case the in- 
terests of the religious endowment were paramount and that 
no administration by the persons claiming either under the 
title of grantee, or of mutawallee or of n.anager could be 
legally sanctioned which was in violation or betrayal of the 
interest of the endowment as safeguarded by the imposition 
of the condition which attached throughout to the grant, 
(Lord Shaw.) MUHAMMAD RaZA z/. YaGAR HUSSAIN. i 

(1924) 511. A. 192 (197-8) = 510. 446(452-3) = 
L. E. P.C. 76=7 N. L- J. 116=20 L. W. 3 = 
28 C. W. N. 937= =21 N. L. B. 1= = 80I. C. 645= 
(1924) M.. W. N. 447= A. I. E. 1924 P.C. 109 = 

34 M. L. T. 83. 


HINDU "LAVi—iContd.) 

Eeligious Endowment— Idol, 

{See also HINDU LAW— RELIGIOUS ENDOWMENT 

—Temple.) 

Dedication of property to. 

Family idol. 

General and special trustees of. 

Gift directly to— Shebait’s position in case 
of. 

Jewels devoted to — assignee from trustees 

OF. 

Juridical entity— Shebait only manager. 
Kattalai properties of— possession of. 
Mohuntof. 

Property charged with expenses of worship 
OF- Surplus bequeathed to members of tes- 
tator’s family. 

Property of. 

Purchase in NAME of ONE’S own— Benami pur- 
chase. 

Shebait of. 

Worship in. 

Dedication ok property to. 

See Under Hindu Law— Religious Endow- 
ment— Dedic.ation of property to. 

Family idol. 

Dedication to — Division of — Family's power as to— 

Public temple — Distinction in case of. See HINDU Law- 

— Religious Endowment— Dedication to— Diver- 
sion OF. (1876) 4 I. A. 62 (58) = 2 C. 341 (347.) 

Destruction or degradation of^ or injury to — She- 

bait's penver of. 

A family idol is not in the position of a mere moveable 
chattel. Hindu family idols aie not property in the crude 
sense of the term, and their destruction, degradation or injury 
are not within the power of their custodian for the time 
being. Such ideas appear to be in violation of the sanctity 
attached to the idol, whase legal entity and rights as such 
the law of India has long recognised (256, 257.) {Lord 
Shaw.) PRAMATHA NaTH MULLICK 7A PRADYUMNA 
Kumar Mullick. (1926) 521. A. 246 = 62 0. 809 = 

23 A. liL. J. 637 = 41 0. L. J. 561 = 22 L. W, 492 = 

(1926) M. W. N. 431=2 O. W. N. 667= 

27 Bom. L. E. 1064 = 30 0. W. N. 26= 

3 Pat L. E. 316=A. I. E. 1926 P. 0. 139= 

87 I. 0. 306 = 49 M. L. J. 30. 

Endowment for the support of — Management of — 

Right of heirs of original grantee — Modes of exercise of , 
before and after partition — Distinction — Applicability of 
that rule to lands given to guru for conducting food chatram 
and constructing agrehar am round tomb of holy man. 

With regard to private charities, such as, endowments for 
the support of the family idol, the law is that if there is no 
contrary proviision in the original grant, the right of manage- 
ment passes to the natural heirs of the original grantee, and, 
if there be no other arrangement or usage and no scheme 
settled by the court, will be exercisetl by the managing 
member of the family l^efore partition, or in turn by the 
several heirs after partition (7). 

The scheme settled by the court on a partition l>etween 
the heirs will provide for equal rights of management by 
them and their heirs, either by giving the management to 
each in rotation, or possibly by dividing the charities and 
assigning the management of some to one and of the others 
to the others. This will l)e the nearest approach that can l)e 
made to the ordinary partition which is granted at the re- 
quest of any one of the coparcener.s of Hindu family pro- 
perty (7). _ 

Quoere whether the law as accepted by the Board in 33 
1. A. 139 applies to lands given to a guru or spirtual precep* 
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HINDU 'LA'^—iContd.) 

Religious endowment— Idol— 

Family moh—icontd.) 

tor for the purpose of perpetually conducting a food cliath- 
ram near the tomb of a holy man, and in one case for the 
purpose of making an agraharam by building houses round 
about the holy place (7). {Sir Robert Philltworc.') Se'I'HU- 
RAMASWAMIAR V. MERUSWAMIAK. 

(1917) 45 I. A. 1 (6-7)- 41 M. 296 (304) = 
20 Bom. L. R. 414 = 7 L. W. 22 -=^23 M. L. T. 94 = 
4 Pat. L. W. 91 = 16 A. L J. 113 = 27 0. L. J. 231 = 
22 C. W. N. 457 = 43 I. C. 806 - 34 M. L. J. 130. 

■ Location of' — Shebait's desire as to — Duty to *^ive 
effect to. 

If, in the course of a proper and unassailable administra- 
tion of the worship of the idol by the Shebait, it I)e thought 
that a family idol should change its location tlie will of the 
idol itself, expressed through his guardian, must be given 
effect to. A fortiori it is open to an idol acting through his 
guardian the shebait to conduct its worship in its own way 
at its own place always on the assumption that the acts of 
the shebait exoressing its will are not inconsistent with the 
reverent and proper conduct of its worship by those mem 
bers of the family w ho render service and pay homage to it 
(259). {Lord Shaiv.) PRAM.VJHA NaTH MUIXICK 
Pradyumna Kumar Mullick. (1926)521. A. 245 - 

52 C. 809- 23 A. L. J. 567=41 C. L. J. 561 = 
22 L. W. 492 = (1925)M. W. N. 431 = 2 O. W. N. 557 = 

27 Bom. L. R. 1064=30 C. W. N. 25 = 
3 Pat. L. R. 315 = A. I. R 1925 P. C. 139 = 

87 I. C. 305-49 M. L. J. 30. 

Moveable chattel — Not a mere. See Hindu Law 


—Religious Endowmiunt— idol— Ka.milv Idot. 

DeSTRUCIION of, etc. (1925) 52 1. A. 246(266 7) = 

52 C. 809. 

Next friend for— Appointment of— Necessity— Liti- 

gaiion between Shebaits affecting interests of idol. 

T-he litigation was between contesting shebaits as regards 
the location of a fasni])' idol. T hougli in one sense the con- 
test related to the establishment of the individual rights of 
shebaits, yet it appeared that the interests of the idol might 
be vitally affected as also those of the female members of 

the family entitled to worship the idol. Held xh-dX. under 
the circumstances, it would be in the interests of all concern- 
ed that the idol should appear by a disinterested next fi iend 
appointed by the court, that the female memljer.s rjf the 
family should also lie joined, and that a scheme .■should lu* 
framed for the regulation of the worship of the idol (261). 
{Lord Shaw.) PkaMATHA NATM MUJXICK PRAD- 

yumna Kumar MULLICK. (1925)521. A 245- 

52 C. 809 = 23 A. I^. J. 557 - 41 C. L. J. 651 = 
22 L. W. 492 = (1926) M. W. N. 431- 2 O. W. N. 557 

27 Bom. L. R. 1064 = 30 C. W. N. 26 
3 Pat. L. R. 315 = A. I. R. 1925 P. C. 139 = 

87 I. C. 306 = 49 M. L. J. 30. 

T"" ^f — Partition of— Suit for^ by toidaw cn 

titled to joint shebaitship — Decree alloiving— Prm'ision in 
against waste by widoiv— Necessity. 

A Hindu widow sued to recover the .share w hich she w as 
entitled to as heiress of her husl)and in certain family pio- 
Fjerty, and she claimed a jiortion of that property as one of 
the joint Shebaits of certain idols, that property being de- 
butter property. Part of the debutter property consisted of 
Government notes for 2 lakhs and Rs. 57,000. 

Their Ix>rd.ships passed a decree declaring that the plaintiff 
Was entitled as joint Shebait to a fifth share (the share sued 
or) of the Government notes and was competent by furnish- 

*^^***^7 waste to keep in her own possession the 

6>aia fifth share and to hold the Same subject to the trusts 


(Contd.) 


HINDU LAW -{Contd.) 

Religious endowment— Idol 

Family \T>Oh— (Contd.) 

the said 0 32). (Sir Kobert P 
Colher:) RaDHA MohUN MuNDUI. V. JAI.ODMONKK 

Dassee. fl876) 3Suth. 127- 23 W. E. 369 = 

3 Sar. 482, 

////-y ^c/ for, by widow en- 

titUd to foint Shebaitship — Maintainability. 

The plaintiff, a Hindu widow, .sued to recot er her share, 
as heiress to her husband, in certain family and she claimed 
a portion of that property in her absolute right, and a por- 
tion as one of the joint Shebaits of certain ills, that latter 
property being debutter jiroperty. A decree was pas.sed 
declaring her right as joint .shebait to a fifth .share of the 

Kok-rt P Colher.) KaDHA MoHLN .MuNDUL n. IaDOO- 

MONEE Dassee. (1875j3Suth. 127 - 23 W. R. 369- 

3 Sar. 482. 

-- -guaby. for .Uclarotiou that certain property ii 

debii/ er-.Uauitm ^ 

family as shebaits tor scheme—Decisiov that Property 
was not debutter—. \o res judicata by reason of. ^ ^ 

Suit brought by tiro family idols repre.sented by a Shebait 

a member of a Hindu family, against the ap pellant ai d 

other members of that family, for a declaration that certa n 
property was owned by the idols as debutter. The oue,stion 
or decision wa.s whether the suit was barred under S. H of 

of S'to in a prior suit No. 206 

( f UL“> to the effect that there was no valid dedication of 

the property in question to the said idols. 

Suit .No. 206 of 1915 was instituted by two of the defend- 
ants in the subsequent suit against the Shebait representing 
the idols in the subsequent .suit, the appellant, and the other 
members o the said family. I„ the plaint in 206 of 1 91 5 

Ttkud str'q were described!.^ 

all the properties being debutter nroperlies of the Thakur a 
Scheme might be framed for the preservation, manageme.u 

pS rsr’o'r,:! 'Vr ‘‘f?"'"'-. «"i * 

Sr.;d',b.' ”1 

*i * etc. i here was a further nravpr 

appointed. ^ 

of 1 . 7° f t^tiit No. 206 

/!// / ‘ tlierein did not constitute 

/ndiiiita in llie subsequent suit (345). 

Ill the plaint in the prior suit both the niaintiffs and the 
defendants tvere described as the Shebaits of il,e god, so 
hat If the god were regarded as the plaintiff he musl also 
be regarded a.s the defendant. Further the allegations in 
he plaint in that suit show that that suit was I.Ld upon 
the assumption that the properties were deliutter propertL 
and that the suit wius l.rought for tlie purpose of having a 
scheme framed by the Court for the preservation and 
management of the properties and for the performance of 
he daily and jreiiodical shebas. The suit, it was alleged, had 
become necessary by reason of the disputes as to the manage- 
ment of the properties l^tween the plaintiffs and some of 
the defendants, all of whom were alleged to l)e shebaits of 
the god, and It was apparently not thought necessary to 

make the wp gods, the plaintiffs in the present suit Darties 

to the 1910 suit. (AVc Aaneelot Salterslf) KavTa 
IlENODE -Manual r. Gopal Jin Thakur. 

(1927) 54 LA 238=. 54 C. 770 = (1927) M. W. N. 448 = 

46 0. L. J. 605 = 26 L. W. 85 = 25 A L J 681 - 

31 C. W. N. 1063=29 Bom. L. E. 961 = 101 1 C SsI 

A. 1. R. 1927 P. C. 128 = 53 M. L. J. 123. 

Suit on behalf of-Siiit between members of family 

raits-lest-Cause-title in plaint— Insufficiency ol 


as shebaits 
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HINDU LAW— 

Eeligious endowment— Idol— 

FaAIILV WOL~~(Ca;if(^,) 

Str C. P. C. 01 1908, S. 11— CASES UNDER- REAL PARTY 
—PLAINTIFF IN SUIT. (1927)54 I. A. 238(245-6) = 

54 C. 770. 

Genekai. and special trustees of. 

—Rights of. See Hindu Law— Religious Endow- 
ment— Idol— Shebait OF— General and special 

'I'RUSTEES. 

Gift directly to — Shebait’s position in case of. 
Rn)oyment of Hsitfntci—Shchait's right to — Extent 

of — Usage and enstom basis of. 

When the gift is directly to an idol or a temple, the seisin 
to complete the gift is necessarily effected by human agency 
called by whatever name, he is only the manager and custo- 
dian of the idol or the institution. In almost every case he 
is given the right to a part of the usufruct, the mode of 
enjoyment and the amount of the usufruct depending again 
on usage and custom (311). {Mr, Ameer AH.) ViDYA 
VARUTHI THIRTHAt. liALUSAMI AIYAR. 

(1921) 48 I. A. 302=44 M. 831 (840) = 
(1921) M. W. N. 449 = A. I. E. (1922) P.C. 123 = 
15 L. W. 78 = 30 M. L. T. 66 = 26 C. W. N.637 = 
3 P.L.T. 245 = 20 A. L. J. 497=24 Bom. L. E. 629 = 

65 I.C. 161 = 41 M. L. J. 346. 

Jewels devoted to— assignee from trustees of. 

Suit by, to recoi'er jewels from third parties — 

Res extra co\wr(\Qxz\\i\r\^Defenee plea in — Maintainability. 

The plaintiff obtained an assignment of the urima right, 
or right of management, of a pagoda, and all the rights of 
the existing trustees, including the right to the custody of 
certain jewels devoted to the service of the idol. The de- 
fendants, strangers to the contract, disputed his right 
under his assignment to take possession of the jewels, part 
of the property assigned, and the plaintiff thereupon institut- 
ed a suit against them to establish his right to the custody 
of the said jewels. 

Held that, if it was conceded that the assignment 
had legally transferred all the rights of the urallers to the 
plaintiff, and that the urallers (assignors) had an unqualifi- 
ed right to the custody of those jewels, it would hardly be 
an answer to the suit to say that the jewels, being devoted 
to an idol, were extra commerciitm (79). {Sir James Pi/ . 
Colvile.) Rajah Vurmah Valia Ravi Vurmah 
Valia. (1876) 4 I. A. 76 = 1 M. 235(246) = 

3 Sar. 687 = 3Suth. 382. 

Juridical en'j itv— Shebait only m.anagek, 

The Talook itself, with which these jummas were 

connected by tenure, was dedicated to the religious services 
of the idol. The rents constituted, therefore, in legal con- 
templation, its property. The shebait had not the legal pro- 
perty, but only the title of manager of a religious endow- 
ment (273). {Lord Chelmsford.) MAHARANEE SHIBES- 
SOUREE DEBIA V. MOTHOORANATH Achakjo. 

(1869) 13 M. I. A. 270=13 W. E. (P. C.) 18 = 
2Suth. 300=2 Sar. 528=15 B. L. E.. 178 (Note). 

It is only in an ideal sense that property can be said 

to belong to an idol, and the possession and management of 
it must in the nature of things \ye entrusted to some person 
as shebait, or manager (l52). {Sir Montague E. Smith.) 
PROSUNNO KUMARI DEBYA V. GOLAB CHAND BABOO. 

(1876) 2 I. A. 146 =U B. L. E. 460=23 W. E. 263 = 

3 Sar. 449 = 3 Suth. 102. 

Complete and partial dedications — Distinction 

between cases of. 

An idol may be regarded as a juridical person capable as 
Such of holding property, though it is only in an ideal sense 


HINDU LAW-(0;//^.) 

Eeligious endowment— Idol— 

Juridical entity— Shebait only Manager— 

{Contd.) 

that property is so held. Probably this is the true legal view' 
when the dedication is of the completest kind know’n to law 
But there may be religious dedications of a less complete 
character, in which, notwithstanding a religious dedication, 
property descends (and descends beneficially) to heirs sub- 
ject to a trust or charge for the purposes of religion. It is 
possible that there may be other cases of partial or qualified 
dedication not quite so simple as those to which reference 
has been made (209-10). {Sir Arthur IVilsonf) MAHA- 
RAJA Jagadindra Nath Roy Bahadur v. Rani 
Hemanta Kumari Debi. (1904) 31 1. A. 203= 

32 C. 129 (141-2) = 8 C. W. N, 809 = 
6 Bom. L. E. 765 = 1 A. L. J. 686=8 Sar. 698. 

In point of law, debutter property is vested in the 

legal entity, the idol, and not in the mohant, the mohant 
being only his representative and manager. {Sir Arthur 
PVilson.) DAMODAR DaS v, LAKHAN DaS. 

(1910)371. A. 147 (161) = 37 C. 885(894) = 
8 M. L. T. 145= 12 C. L. J. 110= 14 C. W. N 889 = 
12Bom. L.E. 632=7 A. L. J 791 = 71.0.240= 

20 M. L. J. 624. 

After all the general trustee is only a representative 

of the idol who is a juridical personage, and who is the true 
owner (198). {Lord Moulton,) AMBALAVANA PANDARA 

Sannidhi V, Meenakshi Sundareswaral Devas- 
TANAM. (1920) 47 I. A. 191 = 43 M. 666(673) = 

28 M. L. T. 83 = (1921) M. W. N. 11 = 12 L. W. 212 = 

18 A.L.J. 694 = 66 I. C. 730=39 M. L. J. 60. 

‘Gifts eo nomine to. 

Religious institutions, known under different names, are 
regarded as possessing the same “juristic” capacity of receiv 
ing gifts and holding property, and gifts are made to them 
eo nomine. {Mr, Ameer AH.) ViDYA VARUTHI THIRTHA 

V. Balusami Aiyar. (1921) 48 I. A’ 302 (311)= 

44 M. 831 (839 40) = (1921)M. W. N. 449 = 
A.I.E.(1922) P.C. 123 = 15 L.W. 78 = 30 M. L. T. 66 = 
26 C. W. N. 537-3 P.L.T. 245 = 20 A. L. J. 497= 
24 Bom. L. E. 629 = 661. 0. 161 = 41 M. L. J. 346. 

Under the Hindu law the image of a deity of the 

Hindu pantheon is a “juristic entity”, vested with the 
capacity of receiving gifts and holding property (H I)* 
{Mr. Ameer AH.) ViDVA VARUTHI THIRTHA z/. BaLU- 
SAMI Aiyar. (1921) 48 I. A. 302- 44 M. 831 (839) = 

(1921) M. W. N. 449- A.I.E. 1922 P.C. 123 = 

15 L. W. 78 = 30 M. L. T. 66=26 C.W. N. 637 = 

20 A L. J. 497 24 Bom. L.E. 629 = 66 I. C. 161 = 

3 P.L.T. 246 = 41 M. L. J. 346. 

Acting by, through manager. 

A public temple is a religious institution, and is recogniz- 
ed in law as a juridical person, but it can only act through 
persons who have authority to act for it, and they can act 
for the temple only within the scope of their authority. {Sir 
John Eds^e.) NAINAPILLAI MARKAYAR v. RaMANATHAN 

Che'ITIAR. (1923) 61 I. A. 83 (96)= 47 M. 337= 

A. I. E. 1924 P. C. 66=22 A. L. J. 130 = 

19 L. W. 259 = 34 M. L. T. 10 = (1924) M. W. N. 293= 

10 0. & A. L.E. 464 = 28 0. W. N. 809 = 82 I. C. 226= 

46 M. L. J. 546, 

Shebait — Position of. 

A Hindu idol is a “juristic entity”. It has a juridicial 
status with the power of suing and being sued. Its interests 
are attended to by the person who has the deity in his charge 
and who is in law its manager with all the powers which 
would, in such circumstances, on analogy, be given to the 
manager of the estate of an infant heir (250). 
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HINDU IiAW-CC^;//^/.) 

Eeligious endowment— Idol— 

Juridical entity— Shfbait only manager— 

{Contd , ) 

The duties of piety from the time of the consecration of 
the idol are duties to something existing which, though 
symbolising the divinity, has in the eye of the law a 
status as a separate persona. Tiie position and rights 
of the deity must, in order to work this oat l)oth in regard 
to its preservation, its maintenance and the services to iie 
performed, be in the charge of a human being. Accordingly 
he is the shebait custodian of the idol and manager of its 
estate (251-2). {Lord Shaw.) Prama'JHA Nath 
Mullick V . Pradyumna Kumar Mullick. 

(1925) 621. A. 245 = 
52 C. 809 = 23 A. L. J. 537=41 C. L. J. 551 = 
22 L. W. 492 = (1925) M.W.N. 431 = 2 OW.N. 557 = 
27 Bom. L. E. 1064=30 C.W.N. 25 = 3 Pat. L.R. 315 = 
A. I. E. 1926P. C. 139=87 I.C. 305 = 49 M.L.J. 30. 

{Lord Pki/limore.) RaM CHARAN kA^rANUJ DaS 

V . GOBINDA RamanuJ D.AS. (1928) 56 I.A. 104(109) = 
49 C.Ii.J. 321=29 Ii.W. 428 = 27 A. L. J. 414 = 
114 I.C. 571 = 31 Bom. L. R. 715 = 33 C. W. N. 346 = 

A. I. E. (1929) P. C. 65 = 66 M. L. J. 636. 

Kaitalai Properties of— possession of. 

General and special trustees— Rights of. UNDER 

Hindu Law— Religious endowment— Idol— She- 
bait OF— General and special 'j rustles. 

Mohunt of. 

See Hindu Law— Religious Kndowment— 

Idol Shebait of. 

Property charged with expenses of worship of 
—Surplus bequeathed to members of testator’s 

FAMILY. 

Interest of one of such members in — Attachment of 

—V alidity . 

In execution of a decree obtained by the appellant against 
one D. C., he attached a one-third share of the latter in a 

talook called Lot P. It appeared that the said talook be- 
longed to the deceased mother of D. C.y that she had by her 
will created a charge upon the .said property for the expenses 
of the daily w'orship of the idol therein mentioned, as it 
Was performed at the time of her death, and of the pujas, 
shradhs, and religious ceremonies for which provision was 
made by the will, and bequeathed the surplus, left after 
defraying such expenses, to the members of the joint family 
of whom D, C.y was one for their own use and benefit. 
From the materials l>efore their Lordships it was not passi- 
ble to specify what D. 6”s share in the said property was, 
and the interest acquired by a purchaser at a sale held in 
ext^ution of a decree obtained against D. C.y had neces 
sarily to be ascertained and realised in a separate proceeding. 

Heldy that nevertheless D. C's interest in the talook under 
the will of his mother was liable to be attached and sold in 
execution of the decree obtained by the appellant, and that 
the appellant was at liberty to proceed to a sale in execu- 
tion of the right, title, and interest of D. C.y in the said 
talook under the said will (188-9). {Sir Barnes Peacock.) 

Ashutosh Duit V . Doorga Churn CHAinrERjEE. 
(1879) 61. A. 182=5 C. 438 (444) = 6 C. L. R.296 = 

4 Sar. 68 = 3 Suth. 694. 

Property of. 

-(For^ cases relating to alienation of property by 
shebait of idol and to liability of property for debts con- 
tacted by him. Sec UNDER HINDU LAW— RaLIGIOUS 

£*ni>owmknt— Idol— Shebait of). 


HINDU LAW— (CW^/.) 

Religious endowment— Idol — {Contd.) 

Property OY~{Contd.) 

Adverse possession of—Mohtmt of head mutt — Plkrar- 

ftama by^ assisting subordinate mutt and property to 
another — Possession held by latter under — Effect. 

The plaintiff, as Mohant of the Mutt or Temple of a 
Hindu Deity at Bhadark, sued, on the l7th July 1901, to 
recover possession of certain properties situate at Habisarai, 
alleging that the properties were debuttar property, dedi- 
cated to the worship and service of the plaintiff’s Thakur, 
and held by the defendant as an Adhikari in charge of a 
subordinate Mutt at Bibisaiai. A controversy, which arose 
on the death of a former Mohant, who died leaving two 
Chelas, as to the right of succession to the two Mutts and 
the property annexed to them, was settled by an arrange- 
ment embodied in an Ekrarnama, dated the 3rd Noveml^er, 
1874, executed by the senior Chela in favour of the junior 
Chela, described as Adhikari. by which the Mutt at Bha- 
dark, w'as allotted in perpetuity to the elder Chela and his 
successors, while the Mutt at Bibisarai and the properties 
annexed to it, were allotted to the younger Chela and his 
successors for the purposes connected with his Mutt, subject 
to a small annual payment towards the expenses of the 
Bhadrak Mutt. The parties to the suit stood in the place 
of the elder and younger Chelas re.spectively : 

Ileldy (affirming the decision of the High Court) that in 
point of law, the property dealt with by the Ekrarnama was, 
prior to its date, to be regarded as vested not in the Mohant 
but in the legal entity, the Idol, the Mohant being only his 
representative and manager ; that from the date of the 
Ekrarnama the possession of the junior Chela, by virtue of 
the terms of that Ekrarnama, was adverse to the right of 
the Idol and of the senior Chela, as representing that Idol ; 
and that the suit was barred by limitation. {Sir Arthur 
Wilson.) Damodar Das r*. Lakhan D.AS. 

(1910) 37 I. A. 147= 37 C. 885= 8 M. L. T. 145 = 
12 C. L. J. 110 = 14 C. W. N. 889 = 12 Bom. L. R. 632 = 

7 A. L. J. 791 = 7 I. C. 240 = 20 M. L. J. 624. 

Alienability of — Property given to a person for 
keeping up -worship of idolSuccession to donee's heirs— 

I Beneficial interest to donee — Absence of. 

In the case of a bare trust leaving no beneficial enjoyment 
to the donee, there would be strong ground for the impli- 
cation that the property was not alienable, and was to des* 
cend to the donee’s heirs as trustees in succession (663). 

Collecjor of Mookshedahad V. Ranee Shebes- 

SUREE. (1872) 2 Suth. 661 = 18 W. R. 226. 

Execution sale of corpus ofy under decree against 

shebait for debt binding on asthal —Validity. 

Quaere whether under decrees oljtained against the shebait 
of an idol in respect of debts properly and necessarily incur- 
red by him for the service and benefit of the idol the corpus 
of the dewutter property, the dewutter lands themselves, 
could be sold (150). {Sir Montague E. Smith!) PrOSUNNO 

Kumari Debya V . Golab Chand Baboo. 

(1875) 2 1. A. 145=14 B. L. R. 460=23 W. R. 263 = 

3 Sar. 449= 3 Suth. 102. 

-Execution sale of rents ami profits ofy under decree 

against shebait for binding debts — Worship of idol — Brian- 
sion in decree for — A^eeessity. 

A decree was obtained against the shel)ait of an idol in 

respect of a debt incurred by him for the service and bene- 
fit of the idol. The decree directed tb.at the decree amount 
should be realised out of the rents and profits of the 
dewutter lands. 

Quaere w'hether in executing the decree against the rents 
and profits of the dewutter lands some provision ought not 
to be made out of such profits, during the pendency of the 
attachment^ for the continuance of the worship of the ido] 
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HINDU LAW— (CoWa'.) 

Religious endowment— Idol— (CiiW.) 

Property ov~(Coj,fd.) 


(153). {Sir Moiita'^ue E. Smit/i.) PkOSUNNO KUMARI 

DKHYA CtOLab Chaxd Raboo. (1875) 21. A. 145- 

14 B. L. R. 450-23 W. R. 253-3 Sar. 449 = 

3 Suth. 102. 

-Private property of mohunt or. See HINDU LAW — 

Religious Endowment— SHEBA n oK—J'ROPERTY of 

ENDOWMENT— private PROPERTY OFSHEBAIT OR. 

Purchase in name of one’s own— Benami 

Purchase. 

6 M. I. A. — Prindple of — Applicability. 

In the case of Go.ssain v. Gossain, 6 M. I. A., it was held 
that, if a Hindu purchase propci ty in the name of his son, 
the property is not vested in the son, ];ut remains vested in 
the father who p -.i-jhased ; and so with regard to an idol. 
If a man merely purchases property in the name of his own 
idol, whom no one except himself has the power or right to 
worship, the property is not the property of the idol, but 
the property of the person who purchased it (872). MAHA- 
RANEE Rrojo.soondekv Hebva e/. Ranee Luchmee 
KONWUKEE. (1873) 2 Suth. 869 - 20 W. R. 95 = 

4 Sar. 810. 

Shebait of. 

Decree ayainst — Coastnection — Personal decree 

against him — Rents and profits of dehutter property — Decree 
against — Test. 

The decree in a suit brought for the recovery of money 
borrowed by the shelrait of an idol for the service and 
benefit of the idol provided that the decree amount should 
be paid by the shebait, or else realised from the profits of 
the dewutter property. It was contended that the decree was 
ex facie intended to bind that shebait alone, and not 
succeeding shebaits. 

Held, overruling the contention, that the plain meaning 
of the decree was that the entire debt should be realised 
out of the profits of dewutter lands (1 50). {Sir Moniaagne 
E Smith ) PKOSUNNO KUMARI DeBVA r. GOLABCHAND 

Baboo. (1875) 2 I. A. 145 - 14 B. L. R. 450= 

23 W. R 253-3 Sar. 449 - 3 Suth. 102. 


Decree against, for binding debts — Sale of corpus of 

debutter estate in execution of — Validity. See HINDU Law 

— Religious Endowment- Idol — Property — Exe- 
cution SALE OF corpus OF, ETC. 

(1875) 2 I. A. 145 (160). 


-Decree against, for binding debts — Sale of rents and 

profits of debutter estate in execution of — Worship of idol — 
Provision in decree for— Necessity. See HINDU Law— 
Religious Endowment — Idol— Property of— Exe- 


cution SALE of ren ts AND, ETC. ^ 

(1876) 2 I.A. 145(153), 


-Estoppel against — Getting rid of, by suit brougiit for- 
mally in name of idol — Permissibility. See HINDU Law — 
Religious Endowment — mutt — Mohunt of — 
Office of— Succession to— Disputes as to, etc. 

(1928) 56 I.A. 104 (109 10.) 


General and special trustees — KaltaUn properties — 

Possession of— Right to. 

The property of an endowment may consist partly or 
wholly in the right to enjoy the revenues of property which 
is in the possession of persons who have the right and the 
duty to manage the property, collect the revenue and hand it 
over when collected to ^ used in the proper manner for the 
purposes of the endowment. Such persons may even have 
certain rights of apportionment of the revenue so handed 
over by them among the several purposes of the endowment. 


, HINDU liAVl-iCofUd.) 

Religious endowment— Idol— 

Shebait ov—{Coftidf) 

All this is compatible with there being a general trustee of 
the whole endowment including the revenues when so collect- 
ed and handed over. But in such a case the general trustee 
would not be entitled to the possession of the properties out 
of which this portion of the revenue comes. His rights do not 
commence until after the collection of the revenue by and 
under the management of those who hold possession. The 
general trustee is, after all, only a representative of the idol 
who is a juridical personage, and who is the true owner, and 
there is nothing legally incongruous in that personage having 
other subordinate representatives who have the right fo 
manage certain special portions of his property, and pay over 
the income so collected to the endowment, and even to some 
degree to control its use. Such rights would not be inconsis- 
tent with the existence of a general trustee, bat they would 
be fatal to his claim to possession of the properties from 
which these revenues are deri\ed. Possession would be in 
the hands of those entitled to manage these special proper- 
ties, and their possession would be adverse to his (197-8). 
{ford Moulton.) AMBALAVANA PANDAKA SANNIDHI v. 

Meenakshi Sundareswaral Deva.sthanam. 

(1920) 47 I. A. 191 = 43 M. 666 (672-3) = 
18 A. L. J. 594 = 28 M, L. T. 83 = 12 Ii. W. 212 = 

66 I. C. 730 = 39 M. L. J.60. 

General and special trusiees-^Rights of. 

I’he worship of the Thakoor Dowjee was founded by the 
plaintiff’s grandfather, Dowjee, in the year 1825. The 
Thakoor was originally placed in a house which had fallen 
into disrepair. In 1866, /!/. a devout lady, gave a house and 
land to Thakoor Dowjee and her own family Thakoor 
Beharjee, but with the condition attached that, P, the prin- 
cipal defendant, should be shebait. The Thakoors Dowjee 
and Beharjee were then removed to the house so granted, 
and in the course of a few years Dowjee’s worshippers 
desired still further to exalt his worship by building a new 
temple on the site of the house. A large sum of money, 
about Ks. 16,000, was collected for that purpose; the temple 
was built, other accommodation being got for the Thakoors 
in the meantime ; and in the year 1878 they were brought 
back and installed in the temple. 

In a suit brought by the plaintiff, claiming, as the foun- 
der’s heir, to be the rightful shebait of the Thakoor Dowjee, 
for possession of the temple in which the idol had been loca- 
ted, held, that the claim to the temple must I)e governed en- 
tirely by the terms of M's dedication, and that the plaintiff 
was not entiiled to recover possession of the temple from P, 
the principal defendant (147). 

M, gave the house and land to the two Thakoors, but 
with the condition attached that P should be shebait. The 
Thakoor Dowjee, or those who speak for him on earth, need 
not take advantage of this gift. M could not of her own 
authority alter the shebaitship of the Thakoor. But if the 
gift is taken and the condition insisted on, it must be obser- 
ved. It has now been insisted on, and Dowjee must elect 
whether to change his habitation or to change his shebait 

(N7). 

It is true that money was raised to build the temple, and 
was raised mainly from the worshippers, and in the name of 
the Thakoor Dow jee. But the facts of this case are not such 
as to raise an equity of the kind suggested at the Bar. There 
is no reason to suppose that the sul)scribers did not know of 
A/’j deed ; and there is no evidence that the subscriptions, 
though given to the Thakoor Dowjee, were given with any 
reference to the question who should be his shebait (H7). 
{Lard Hobhouse.) GOSSAMEE SreE GrEEDHARREEJEE 
V. KUMANLOLLJEE GOSSAMEE. 

(1889) 16 I. A. 137=17 C. 3 (22 3)=6 Sar. 360. 
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HINDU LAW— 

Religious endowmeut— Idol— 

SHEBAIT of— 

— ; — Gift to him personally — Gift to idol of 

which he was tnohunt — T'e^t — Deed — ■CoHstructiou — E.vi' 
deuce. 

In 1787, ^ was the mohant of a shrine of two Hindu 
idols. On 23-12 1787, a sanad, called deed of pottah of 

debutter property, was executed in his favour to the 
following effect : — 

“ I do grant to you by way of lakheraj debutter the entire 
mouzah G, together with ail that exists thereon. Hy bestow- 
ing your blessing on us, you do enjoy and possess the same 
^Aith fresh felicity. If I or any of my heirs ever dispossess 
you, the dispossession shall be ineffectual 
^ It appeared from the evidence that the donee received the 
gift as a gift for the service of the particular idols whose 
shebait he was, and that the income of the mt)uzah 
had^ ever since been entirely appropriated to that 

service. In I8f)0, the succeeding Moiuint, describing himself 

as “ Brittibhogi-holder of granted a mokuryari 

pjttahy or permanent lease, of the entire mouzah, with the 
exception of 5 bighas, which were reserved as “ set apart 
as the place of repose for the deity,” In that docu- 
ment the mouzah was tlescril>ed as *hny long-standing ances- 
tral lakheraj debutter property endowed for the services of 
the deity.” 

Held^ that the mouzah was the debutter property of the 
idols, the gift being a gift to the idols of which If was- the 
then Mohunt, and not one to the Mohunt personally, and 
oesrendible to hi.s heirs, in return for blessings liestowed on 
the donor and his family. {Sir Amirew Scohle.') 

KAM GOSWAiMI V. SHYAMA ChaKAN NaN’DI. 

(1909; 36 I. A. 118 163 5) 36 C. 1003 aoil 2)- 

10 C. L. J. 284 14 C. W. N. 1-- 

11 Bom. L. K. 1234 - 6 A. L. J. 857 - 
,,,,, , 4 I. C. 449- 19 M. L. J. 530. 

Uljjce of founder’s heirs — Right of. Sec HINDU 

LAW— Religious Endowment— Shebait of— Office 
OF— Founder’s heirs. 

Office of Right to — Recognition of — Evidence — Col- 

• ^ .A . L . A ’ . ^ A . 


lections made by priest of temple in name and right of a 

Person— Admissibility of such conduct on issue as to that 
persons right — Value thereof. 

Ihe plaintiff claimed to I)e the rightful shebait of a con- 
secrated picture or idol, to which peculiar sanctity was at- 
tached by the Hullav Acharjee sect or community of Vaish- 
navites; and as incident thereto he claimed the things which 
had been offered to the idcl, and the possession of a temple 
in Calcutta in which the idol had for some years Ijeen loca- 
tecl. His claim was disputed by P, the principal defend- 

The plaintiff was the representative by primogeniture of 

the founder of the Buliav Acharjee community. All the male 

members of the family were in their lifetime esteemed by 

c^'^unity as partaking of the Divine essence, and as 

fwi and worship; but the head of the 

lamiiy had the precedence, and was styled the Tickut. The 

plaintiff’s 

veir powjee, was Tickut in his day. In the 

y xr 18.3 he paid a visit to Calcutta and presented to his dis- 
ciples there a consecrated portrait of himself, which had ever 

t cTin Tp and which was the subject of conten- 

r. 1 . ‘ ^ujt. It was known as the Thakoor Dowjee. The 

f founder’s heir, would presumably be entitled 

Thakoor.^nd the question wls 

' • ( tu family had ever intervened in the 

ddairs of the Thakoor since the year 1825. 

thp ^ ^^'^'nary officiating priest of 

the Thakcx)! from 1860 or 1861 to 1877, that when, during 


HINDU IsAV/^Contd.) 

Religious endowment— Idol— 

Shebait OF~(Conid.) 

his tenure of office, G, made the monthly collections, he pres- 
sed for them on the plaintiff’s account, and that he urged 
that offeiings should be made at his Mundir because it was 
the Tickut’s (that is, the plaintiff’s). 

Held, that such conduct was clearly admissible, and was 
good evidence to show that in G'% time the plaintiff’s posi- 
tion was acknowledged (146). ( Lord Hobhouse). GOSSa- 
MEE SrEE GREEDHARKEEJEE z-. KUMANLOLLJEE GOS- 

(1889) 16 I. A. 137 = 
17 C. 3 (21 9) = 6 Sar. 360. 

Office of— Succession to— Illegitimate son— Right of 

Ai*.’ Hindu Law— Illegitimate son— Inheritance' 
bv-Idol. (1880) 3 Suth. 802. 

— Office of— Succession to— Law applicable to. Sec 

Hindu Law— Religious Endowment — Law applic- 
able TO— Succession to, etc. 

^Position of. See HINDU LAW— RELIGIOUS EndOW- 
M EN T — I D O L — J U R I D IC A L EN'I'IT V . 

^Property of idol — Alienation of — Power of — Mana- 
ger of infant heir— Power analogous to that of. See HINDU 

Religious Endowment — Shlb.ait of Pro- 

perty OF endowment— Alienation of— Power of. 

Property of idol— Alienation of, for keeping up 
temple and worship of idol — Validity of. 

The manager of a dewutter estate dedicated to an idol 
has power to alienate so much of it as is necessary to keep 
up the temple and worship of the idol (56). {Sir Montagiie 
E. Smith.) KONWAR DOOKGANATH ROV v RaM- 
CHLNDKK Sen. (1876) 41. A. 52 = 2 C. 341(346) = 

3 Sar. 681 = 3 Suth. 375. 

Property of idol— iJeln of shebait— Liability for— 

Conditions. 5V.- Hindu Law— Religious Endowment 
— Shebait of— Property of endowment — Debt (iF 
Shebait— liability for. (i875; 2 I. A. 145 (151-2). 

— Property of idol — Mortgage of— Validity. 

Hindu law — Religious Endowment — Shebait of 
—Property of endowmeni— mortgage of. 

(1876) 2 LA. 145(149-60). 

of idol— Permanent lease of — Validity. 

Sec Hindu Law — Religious Endowment Shebait 

Property of endowment — Permanent lease 

OF. 

Property of idol— Private property of shebait or 

Atv Hindu Law— Religious Endowment— Shebait 
of- Property OF endowment— Private property 

OF shebait or. 

Property of idol— Sale of. See UNDER HINDU LAW 

— Religious Endow’ment— Shebait of— Property 
of endowment— Sale of. 

~^Suii by, in regard to property oridol—Limitation 
^Shebait a minor at time of accrual of cause of action^ 
Limitation Act of 1877— A. 1~1 f applicable to such a case. 

Wheie the right to sue in ejectment in regard to property 
dedicated to an idol accrues to a Shebait when he is under 
age the case falls within S. 7 of the Limitation Act of 
18/7, and he may institute the suit after coming of age with- 
in a period of three years (209-10). (A/> Arthur Wilson:) 

Maharaja Jagadindra Nath Roy Bahadur v. Rani 
Hemanta Kumari Debi. (1904) 31 1. A. 203= 

32 C. 129 (141-2) = 8 C. W. N. 809 = 6 Bom. L. R 766 = 

1 A. L. J. 585 = 8 Sar. 698. 

Suit for protection of property of idol^Right of ^ 

Dedication of siricktest character. 

Even in cases in which the religious dedication is of the 

strictest character, it still remains that the possession and 
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HINDU ILAVJ^iCoM.) 


Religious Endowment— Idol— 

SHLBAIT 0¥—{Conid.) 

management of the dedicated property belongs to the she- 
bait. And this carries with it the right to bring whatever 
suits are necessary for the protection of the property. Every 
such right of suit is vested in the Sheljait, not in the idol 
(209-10). {Sir Arthur Wilson?^ MahARaJA JaGADINDRA 
Nath Roy Bahadur v. Rani Hemanta Kumari 
Debi. (1904) 31 1. A. 203 - 32 C. 129 (141-2) = 

8 C. W. N. 809 : 6 Bom. L. R. 765 - 1 A. L. J. 585 -- 

8 Sar. 698. 

T rustcc — 1 f and to ivhat extent a. 

In no case was the property gifted to an idol or temple 
■conveyed to or vested in its manager, nor is he a trustee ” 
in the English sense of the term, although in view of the 
obligations and duties resting on him, he is answerable as 
a trustee, in the general sense, for maladministration (311). 
{Mr. Ameer AH.) ViDYA VaRU'! HI THIRTHA ly. HaLU- 
SAMI Aiyar. (1921) 48 I A302-44 M 831 (840) = 
(1921) M. W. N. 449 = (1922) P. C. 123=15 L. W. 78 = 
30 M. L. T. 66 = 26 C. W. N. 537 = 3 P. L. T. 245 = 
20 A. L. J. 497 = 24 Bom. L. R. 629 - 65 I. C. 161 = 

41 M. L. J. 346. 

■ Usufruct of debutter property — Enjoyment of — 

Right of— Extent of— Gift directly to idol— Case of. See 

Hindu Law— religious Eni owmen'i — idol— Gif'j- 

directly to. (1921) 48 I. A. 302 (311) = 

44 M. 831 (840). 

Worship in. 

Founder of^VVho is — Evidence. 

The plaint, ff claimed to be the rightful Shebait of a con- 
secrated picture or idol, to which peculiar sanctity was 
attached by the Bullav Acharjee sect or community of Vai- 
shnavites ; and as incident thereto he claimed the things 
which had been offered to the idol, and the possession of a 
temple in Calcutta in w'hich the idol had for some years 
been located. 

The plaintiff was the representative by primogeniture of 
the founder of the Bullav A( harjee community. All the 
male members of the family were in their lifetime esteemed 
by their community as partaking of the Divine e.ssence, and 
as entitled to veneration and worship ; but the head of the 
family had the precedence, and. was sryled the Tickut. 
The plaintiff was the Tickut at the date of suit. His grand- 
father was named Doujee, and he was Tickut in his day. 
In 1825 he paid a visit to Calcutta and presented to his 
disciples there a con.scerated portrait of himself, which had 
ever since been worshipped, and which was the subject of 
contention in the suit. It was known as the Thakoor 
Dowjee, was one of the very numerous presentments of 
Krishna, and was shown by the evidence to have attracted 
many worshippers. 

On a question arising a.< to whether or not Dowiee was 
the founder of the Calcutta worshio, held, on the evidence, 
that the mortal Dow jee was the founder (144). {Lord Hot- 
house.) Gossamer Sree Greedharreerjee v. Rum- 

ANLOLLJEE GOSSAMEE. 

(1889) 16 I. A. 137 = 17 C. 3 (20) = 5 Sar. 360. 

Joint right of performing — Partition of— Mode of. 

The reasons for w’hich one of several joint owners is en- 
titled to a partition of the joint property apply also to the 
case of a joint right of performing the w’orship of an idol 
The joint owners of such a right are entitled to perform 
their worship by turns (260), {Lord Shaw). Pramatha 
Nath MULLiCK Pradyumna Kdmar Mullick. 

(1925)62 I A. 245 = 52 0. 809 = 23 A LJ. 657== 
41 C.L.J. 551=22 L.W. 492 = (1925) M.W.N. 431 = 

2 O.W.N. 657 = 27 Bom. L.R 1064 = 


Religious Endowment— Idol— 

Worship m~~{Contdf) 

30 C.W.N. 26 = 3 Pat. L.R. 315= 
A.I.R. (1925) P.C. 139= 87 I.C. 305 = 49 M.L.J. 30. 

Preservation of., in families — Presumption as to. 

It would unquestionably be more consonant with the 
genius and spirit of Hindu law and usages, that endowments 
in the nature of religious endowments should be made to a 
family, by whose members in succession the worship might 
be performed, than to an individual who might sell or give 
chem to a .stranger (663) COLLECTOR OF MOORSHEDA- 

had V. Ranee Shebessurree. 

(1872) 2 Suth. 661 = 18 W.R. 226. 

Religious Endowment— Law applicable to— Usage 

of institution. 

English or other foreign legal conceptions — Impor- 
tation of — Permissibility. 

There are two systems of law in force in India, both self 
contained and both wholly independent of each other, and 
wholly independent of foreign and outside legal conceptions. 
In each there are well-recognized rules relating to their 
religious and charitable institutions. Froni the year 1774 
the Legislatuie, British and Indian, has atBrmed time after 
time the absolute enjoyment of their Jaws and customs so 
far as they are not in conflict with ihe .statutory laws, by 
Hindus and Mahomedans. It would be a serious inroad 
into their rights if the rules of the Hindu and Mahomedan 
laws were to be construed with the light of legal concep- 
tions borrowed from al)road, unless perhaps w’here they are 
alisolutely, .so to speak, in pari materia. The vice of this 
method of construction by analogy is well ilJustra ed in 
the case in I.L.R. 27 M. 435, where a mahant*s position 
was attempted to be explained by comparing it with that 
of a bishop and of a beneficed clergyman in England under 
the Eccle.sia.stical law (310). {Mr. Ameer AH). VlDYA 
Varuthi THIKTHA V. Balusami Aizar. 

(1921) 48 I.A. 302-44 M. 831(839) = 
(1921) M.WN. 44S = (1922) P.C. 123 = 
15L W. 78 30 M.L.T. 66 = 26 CW.N. 637 = 

3 P. L. T. 245 20 A.L J. 497=24 Bom. L R. 629 = 

65 I.C. 161-41 M.L.J. 346, 

Office of Mohunt — Functions and duties of — Law 

as to. 

The only law as to these Mohunts and their offices, 
functions and duties, is to l)e found in custom and practice, 
which is to be proved by te.stimony. {\) {[.ord Romilly), 

Grekdharee D SS V. nundkishore doss. 

(1867) 11 M.I.A.405 (428)= 8 W.R.P.C. 25 = 

2 Suth. 86 =2 Sar. 306 

(2) {Mr. Ameer AH). ViDYA VARtaHI ThiRTHA 

V. B.alusami Aiyar. (1921) 48 I A. 302(310)- 

44 M. 831 (838) = (1921) M.W.N. 449 = 
(1922) P.C. 123- 15L W. 78=30 MLT 66 = 

26 C.WN. 637 = 3P. L. T. 246= 20 A L.J. 497 = 

24 Bom L.R. 629 = 65 I.C. 161 = 41 M.L.J. 346. 

(3) {l,ord Fhillimore). RAM CharaN RaMA- 

NUj Das V Goiunda Ramanuj Das. 

(1923)56 I.A. 104 (110 1) = 49 C.L.J. 321 = 

29 L.W. 428 = 27 A.L J. 414 - 114 I.C. 571 = 

31 Bom. L.R. 715 = 33 C.W.N. 346 = 
A.I.R 1929 P.C. 66 56 M.L.J. 636 (642). 

The constitution and rules of religious brotherhoods 

attached to Hindu temples are by no means uniform in 
thf ir character, and the important principle to be observed 
by the Courts is to a.scertain, if that be possible, the .special 
laws and UsSages governing the particular community whose 
affairs become the subject of litigation, and to be guided 
by them (228). 
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HINDU LAW— (Ow/,/.) 

Religious Endowr.ient— Law applicable to— Usage 
of institution-(cW(3!'.) 

That principle was laid down by tHis Committee in an 
appeal involving the succession to the office ot Mohunt of z 
richly endowed mutt in these terms : — ‘It is to l)e ol)served 
that the only law as to these Mohunts and tlieir office, 
functions, and duties, i-< to be found in cu-iom and practice 
which are to be proved by totimony” (228). (Sir Moniai:u^ 
E. Smith). KaJAH MUlT'i RaMALI \GA >KI UPATl r, 
PERIYANAVAGUM PiLLAI. (187^) 1 I. A. 209- 

3 Sar. 344. 

Property of endowment — Onmership and incidents of 

— Law as to. 

While it may no doubt be true that the ownership in the 
general case is with the spiritual head of the institution, still 
the property may in some cases be held on different condi- 
tions and subject to different incidents. There are \aneties 
of circumstances and tenure, and in respect to these the 
usage and custom of the math fall to be determined. Once 
that usage and custom are clear they form the law of the 
math (223-4). (Lord Shawf) A KUNACHAI.^.A.^r CHET'rv 
V. VENKATACHALAPA'1 I Gurgsw.amigal. 

(1919)46 1. A. 204 43 M. 253(268) = 
24 C. W. N. 249 = 26 M. L. T. 479 - 10 L. W 642 
(1919) M. W. N. 850 = 17 A. L. J. 1097 = 

53 I. C. 288-37 M. L. J. 460. 

-Property of endo7oment and its income — Application 

of —Law as to. 

Where there is no deed of endowment containing direc- 
tio, s a.s to the mode in which the property, the subject ol 
the endowment, is to be used and it> iiicoine appli^ tl for the 
particular reiigiou.s or charilb ile purposes mentioned, in the 
instrument, the rules according to u'hi- h the property and 
the income are to be dealt \s iih in order to carry out the 
intention of the original endower can only be ascertained by 
inference from llie practice proved by evidence to have 
been folloned in the particular case. 

But these rules, so to be inferred, must not be in cotisis- 
tent with or repugnant to the very nature and purpose of the 
endowment. (Lord Atkinson,') PALAislARi'A ChetI'Y v. 

Heivasikamany Pandaka. 

(1917) 44 I. A. 147(149 50) = 40 M. 709 = 

21 C. W. N. 729- 26 C. L. J. 153 1 Pat. L. W. 697 = 

15 A. L. J. 486-- 19 Bom. L. R. 567 22 M. L. T. 1 = 

6 L. W. 222- (1917; M. W. N. 507 39 I. C. 722 = 

33M. L. J. 1. 

Succession to officer of head of institution — Law 


HINDU LAW-(C^»///^.) 

Religious Endowment— Law applicable to— Usage 
of institution (Canid.) 

that he is entitled according to the custom to recover the 
office and the land and property belonging to it (105.) (Sir 
Richard Couch ) GeNIia PURI v. ChhaTER PurI. 

(1886) 13 I. A. ICO 9 A. 1 (8)- 4 Sar. 726. 

• In a case in which the question was whether the ap - 

pellant was the lawful dhurmakartah or tru.stee of the an- 
cient temple at Kaineswarain, in other words, whether he 
had keen validly appointed as such by his predecessor in 
office, held that the only law applicable to such an appoint- 
ment was to be found in custom and practice which were to 
be proved by testimony (J54). (Sir Richard Couch.) 
KAMALINGAM PILLAIz'. VITHIMNGAM PlIXAI 

(1893) 20 1. A. 150 = 16 M. 490 (497-8)^ 6 Sar. 351. 

' ^ relating to the succession to the mohantship 

of a Hindu njath, it did not appear that the founder, in 
founding the math, prescribed any rules or practice to be 
followed in the stiection and appointment of the future 
ntohants. l/eld that, consequently, the selection and ap- 
pointment of a person to be the mahant of the math on a 
vacancy occuring in the mahantship must depend on the 
cubtom or usage and the practices which had prevailed in 
the appointment of mahantsof that math (118). (Sir John 
Edge.) t.\har Puri v. Pgkan N.ATH. 

(1915)42 I. A. 115 = 37 A. 298(303) = 

19 C. W. N. 718 21 C. L. J. 499= 18 M. L. T. 39 = 
(1915) M. W. N. 626- 2 L. W. 589- 29 1. C. 724 = 

17 Bora. L. R. 475 - 29 M. L J. 75. 

2 M. 1/9, Sir Charles Turner observed : 

1 he pieceptoi , tlie head of the institution, selects among 
tlie aliilit.ted disciples him whom he deems the most com- 
petent, and in his own lifetime instals the disciple so selected 
ab his successor, not uncommonly with some ceremonies. 
Alter the death of the preceptor the disciple so chosen is in- 
stalled in the gaddi, anci takes by succession the property 
which has been held by his predecessor.” The language 
last quoted cannot be taken in any sense as a statement of 
the general law' of India. Any Contention to that effect 
would not be in accordance with Sir Charles Turner’s own 
views, he hav ing made this plain in the succeeding passage 
of his judgment : “ We do rot, of course, mean to lav 


gave nit n g. 

When, owing to the absence of documentary or other 
direct evidence, it does not appear wliat rule of succession 
ha.s been laid down by tlie endower of a religious institution, 
It must be proved by evidence w hat is the usage (37). (Sir 
Richard Couch.) SKIMATI |aN()KI DFBI Ski GORAL 

Achakjia. ( 1882) 101. A. 32 - 9 c. 766(771) = 

13 C. L. R 30-4 Sar. 411 7 I. J. 218. 

^-In a case in which the plaintiff ilaimed to succeed to 
the Shebaitsliip in question allegir.g that, according to the 
usage of the institution, the right to the office of Shebait 
had devolved from one person to another, following the 
rule which governed the succession of an ordinary heritable 
property, held, on the evidence, that the usage had not been 
according to the ordinary rules of inheritance under Hindu 

law (38). (Sir Richard Couch.) Srima'I I lANOKI Dfbi 
Sri Gopal ACharjia. (1882) 10 I. A. 32 = 

9C. 766 (772) = 13C. L. R. 30 4 Sar. 411- 
, . ^ . . 71. J. 218. 

-in f.e ermining who is entitled to succeed as mohunt 
to the deceased head of a religious institution, the only lav. 
o be observe I is to be found in custom and practice, whici 
niust Ixr proved by testimony, and the claimant must show 


of u... ju^^.ucuL ; >ve ao rot, ot course, mean to lay 
down that the property may not in some cases be held on 
different conditions and subject to ditferent incidents ” It 
in short may rank as one of the varieties 0/ circumstance 
and tenure whose adoption or rejection will fall to be deter 

mined by the usage and custom of the math (77-8). (Lord 
Sluno.) Ram Parkash Das v. Anand d.as. 

(1916) 43 1. A 73= 43 C. 707= 33 I. C. 683 = 

20 C. W. N 802- 14 A. L. J. 621 = 
(1916) 1 M. W. N. 406= 18 Bern. L. R. 49== 
24 C. L. J. 116 = 20 M. L. T. 267=3 L. W. 656 = 

. , , 31ML. J. 1. 

The question as to who has the right and office of 

mahant is one which, according to the well-known rule in 

India, must depend upon the custom and usage of the parti- 
cular math or asthal. Such questions in India are not set- 
tled by an appeal to general customary law ; the usage of 
the particular math stands as the law therefor (76). Where, 
however, the endower has laid down the rule of succession^ 
that has to be followed ; but where no such rule has been 
laid down, it must be proved by evidence what is the usage 

in order to carry out the intention of the original endower! 
Eacli case must be governed by the usage of the particilar 
mahantee (78). (Lord Shaw.) RAM Park ASH DaS 7' 

ANANP Das. (1916)43 I. A. 73 = 43 C. 707 (714) = 
33 I.C. 683= 20 C. W. N. 802= 14 A. L. J. 621 = 

(1916)1 M. W. N. 406 = 18 Bom. L R 49 = 

24 C. Ji. J. 116 = 20 M. L. T. 267=3 L. W. 666 = 

31 M. L. J. 1. 
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HINDU -LAW--{C07iid.) 

Religious Endowment— Manager of. 

See UNDKR HINDU LaW— RELIGIOUS ENDOW- 
MENT— bHEBAlT OF. 

Religious Endowment— Mutt. 

(^Stv also Hindu Law — Religious Endowment 

— AS'LHAL). 

Administration of— Rule as to. 

Characteristics of, in Souihern and Northern 
India and Bumbav. 

Dedication T( : — purpose of— Entry in Inam Re- 
gister AS to. 

Descriptions OF, 

Head of. 

Law applicable to. 

Mohunt of— Adoption of chela by. 

Mohunt of — Breach of duty by. 

Mohunt of— Celibacy — Marriage — Practice 
of. 

Mohunt of— Debts of. 

Mohunt of— Designat ons of. 

Mohunt of — Estoppel against— Getting rid of, 
by suit bR(;UGht by him formally in name of 

IDOL. 

Mohlnt OF— Grant to. 

Mohunt of — obsequies of predecessor — Reli- 
gious rites attending— Performance of, by 
reigning mohunt. 
mohunt of— Office of. 
mohunt of — Property of mutt. 

Mohunt OF — Separate asthals all held by 
usage by one man— Division of, between slc- 

CESSuKS. 

Origin and nature of. 

Parent AND subordinate mutts. 

Property of. 
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HINDU -LAVl~{Con(d.) 

Religious Endowment— Mutt— 

Dedication to— Purpose of— Entry in Inam 

register AS -rO—iContd.) 

entry in the inam register that the dedication was for a 
specific purpose — namely, the worship of the idol was of no 
avail (326-7), {Mr. Ameer Alt.) ViDYA Varuthi 
Thirtha V Balusami AIYAR. (1921) 48 I.A. 302 = 

44 M 831 (854) = (1921) M. W. N, 449 = 
(1922) P.C. 123 = 16 L. W. 78= SOM. L. T. 66 = 
26 0. W.N. 537 = 3 P. L. T. 245 = 20 A. L. J. 497 = 
24 Bom. L R. 629 = 661.0. 161 = 41 M. L. J. 346. 

Descriptions of. 

Mouroosi^ punchaiti, and hakimi — Office of mohunt 

in — Appointment to — Modes of. 

It appears that the maths are of three descriptions, 
namely, mouroosi. punchaiti, and hakimi, that in the first 
the office of chief mohant was hereditary, and devolved upon 
the chief disciple of the existing mahant, who, moreover, 
usually nominated him as his successor ; that in the second 
the office was elective, the presiding mahant being selected 
by an assembly of mahants ; and that in the third the 
appointment of presiding mohunt was vested in the ruling 
power (presumably the civil power), or in the party who 
endowed the temple (77). {Lord Shaw.) RAM ParkaSH 
Das j;. An and Das. (1916)431. A. 73 = 43 0. 707= 
33 I. 0. 583 = 20 0. W. N. 802 = 14 A. L. J. 621 = 
(1916) 1 M. W. N. 406 = 18 Bom. L. R. 49 = 
24 0. Ii. J. 116 = 20 M. L. T. 267 = 3 L. W. 556 = 

31 M. Ii. J. 1. 

Head of. 

Under Hindu L^w— Religious Endow- 
ment — mutt — mohunt of. 

Law applicable to. 

Sec Hindu Law— Religious Endowment- 


Administration OF— Rule .vs to 


Law applicable to. 


-Administration entirely for and on behalf of and in 

interest of institution itself and not for personal benefit of 
trustee. See HINDU Law- KeligiovjS EndOW.MEnt — 
Shebait OI-— Property of fndowme.nt— Income of 
— Surplus income. (1919)461. A. 204(226-7) = 

43 M. 253(268-70). 

Characteristics of, in Southern and northern 

India And Bombay. 

Identity as regards. 

In their general characteristics maths in Southern India 
are almost identical with similar institutions in Northern 
India and in the Bombay Presidency (305-6). {Mr. Ameer 
Alt.) Vidy.v Varuthi Thirtha v. Balusami Aiyak. 

(1921) 48 I. A. 302 - 44 M. 831 (834) = 
(1921) M. W. N. 449 -^ A. LR. 1922 P. C. 123 = 
16L. W. 78 = 30 M. L. T. 66 = 26 C. W. N. 537 = 

3 P. L. T. 246-20 A. L. J. 497 = 
24 Bern. L.R. 629 = 65 I. C. 161 41 M. L. J. 346. 

Dedication to— Purpose qp— Entry in Inam 

register as to. 

Value of — Usage a*td practice — Purpose disclosed by 

Uablished — Entry opposed to — Effect. 

The Inam proceedings did not create any dedication. 
They were instituted simply with the object of investigating 
titles to hold lands revenue-free as belonging to valid en- 
dowments. In the case of gifts made Jong before the inam 
proceedings, the purposes of the dedication must be gather- 
ed from established usage and practice. 

Where, therefore, the established usage and practice 
showed that the endow ment was held by the niattadhipati 
for the general purposes of the institution, held., that an 


Mohunt of— Adoption of chela by. 

Custom of — Proof of. 

The question in the appeal related to the right to succeed 
as mohunt of a muth, situated in Puri, near the temple of 
Juggernath. The rule of succession to the muth wa.s proved 
to be that the mohant for the time being had a power to 
s'dect his successor from amongst his chelas ; that, in the 
absence of appointment, a chela succeeded, and, if there were 
more chelas than one, the eldest succeeded ; and that, in the 
ab-serxe of a chela, the mohunt’s gurbhai or co-chela succeed- 
ed. The aopellant claimed to have been validly adopted as 
his chela by the late Mohunt of the muth, and the question 
was whether he had been so adopted. 

Held, on the evidence, reversing the High Court and 
restoring the Sub-Judge, that the appellant had been validly 
adopted by the deceased mohunt as his chela. ( Sir Richard 
Couch.) MOHUNT BHUGABAN RaMANUJ DaS v. 

Mohunt Roghunundun Kamanuj Das. 

(1895) 22 I. A. 94= 22 C. 843= 6 Sar. 636. 

I^'prosy disqualifying — Evidence — Ccretnonics — 

Performance by him of^ without protest — Effect. 

The question was whether the mohunt of a math was, at 
the time he adopted the appellant as his chela, suffering 
from lepro.-y of a virulent form, and the adoption was there- 
fore bad. 

Held, on the evidence, that the mohunt wa.s not disquali- 
fied by leprosy from maciug an adoption (106). 

It is improbable that the mohunts and adhikaris would 
have taken part in the ceremonies of adoption — religious 
ceremonies — if it were known or there was reason for think- 
ing that the mohunt who made the adoption wa.s afflicted 
with leprosy, which <lisqualified him from performing those 
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HINDU 

Religious Endowment— Mutt— (CV wAi^.) 

Mohunt of— adoption of chkla nY --( Con ^ J .) 

ceremonies. In this case there is no medical evidence, and 
there is evidence that the mohunt who made the adoption 
till a few days before his death performed ceremonies which, 
if he was suffering from leprosy, he was in*:apal)Ie of per- 
forming. It was argued that no one would like to interfere; 
l)ut it may reasonably be thought that theie would have 
been some remonstrance or attempt to persuade him not to 
peiform the ceremonies by some of the persons around him. 
or by mohunts or adhikaris of other muths (105-6.) (S/r 
Richard Couch.') MOHUNT BhaG.AB.AN RaMANUJDaS 

V . Mohunt Koghunundun Kamanuj Das. 

(1895) 22 lA. 91(105 6) = 22C. 843 (858)- 6 Sar. 536. 

Leprosy disquali f ytJig—jVature of^ necessary. 

T^eprosy, in order to disqualify the mohunt of a math 
from odopiing a chela, according to the cu.stom of the insti- 
tution, must be of a virulent form (105 {Sir Richard 
Couch.) MOHl NTBHAGABAN RamaNUJ DaS MOHUNT 

Roghunundun Kamanuj Das. (1895) 22 I. A. 94- 

22 C. 843 (858) -6 Sar. 536, 


MOHUNT OF— RkFACH OF DUTY BY. 

^ ransfer of office to rdation and disqualified person 

and abdication in his favour if a. 

The Mahant of a mutt is not only a spiritual preceptor, 
but also a trustee in respect of the mutt or asthal over which 
he presides. To confer the mahantships upon a relation who 
was a nuuried man and the father of children w'(»ul(l be t(} 
consent to a violation in the person of the higliL^t and mo.si 
responsible ohiccr, namely, tlie mahant, of those vov.> .md 
practices of iLsceti( ism and celibacy \v!;ich it is his duty as a 
trustee to maintain and protect (90). {Lord Sluno.) Ra?.i 
Pakkash Das v. Anand Das. (1916) 43 I. A. 73 

43 C. 707 33 I. C. 583 20 C. W. N 8('2 
14 A. L. J. 621 -(1916) 1 M. W. N. 406 
18 Bom. L- R. 49 = 24 C. L. J. 116- 20 M. L. T. 267- 

3L. W. 556- 31 M. L. J. 1. 
Mohunt or — C f-libary — Marriage — P kACTiCE of. 

—Southern and Northin India—Distiuetiou. 

Neither in this particular institution nor among the sect 
Sahajanand established, is celiiricy the rule applicable to the 
religious head or to the disciples ; excepting the founder, his 


HINDU LAW -^(Contd.) 

Religious Endowment— Mutt— 

Mohunt of— Debts ov^(Canid.) 

mately applied for those purposes {Mr. Ameer A/i.) 

Vibhudapriva p. Lakshmindra. 

(1927) 64 I. A. 228 (236) = 60 M. 497= 
(1927) M. W. N. 507 45 C. L. J. 613 = 25 A.L.J. 697 = 
31 C. W. N. 1021 39 M. L. T 45 = 26 L. W 829 = 

29 Bom. L. E. 955=101 I C. 646 = 
A. I. R. 1927 P. C. 131 - 53 M. L. J. 196. 

Suit against successor for lnndiug~~Decree in 

Forni of hcceiver of mutt income — Appointment of. 

In a suit against the succeeding mahant of a math for the 
recovery of a debt contracted by his predecessor in office for 
purposes binding on the math, //cA/ that the Court should 
appoint a receiver for the rents and i.ssues of the math pro- 
perty and the proceedings from offerings, etc., and after 
payment of all expenses < onnected with the math and the 
performance of the ceremonies and fe.'-tivals and a rea'^on- 

able provision for the maintenance of the mattadhipiti the 

balance should be applied in discharge of the plaintfff’s debt 
until such debt has been paid off (237). {Mr. Ameer Ati.) 

Vibhudapriya Lakshmindra. 

(1927) 541 A. 228= 50 M. 497 (1927) M. W. N 607 = 
45 C. L. J. 613=25 A. L. J 697 - 31 C. W. N 1021 = 
39 M. L. T. 45 26 L. W. 829=29 Ecm L E 955 = 
101 I. C. 545 = A.I. R 1927 P. C. 131= 53 M. L. J. 196. 

Mohunt of— Designations of. 

Difference in various proi-inces as to, in respect of 
rights and inridents attached to office. 

The heads of the Muths in the various provinces bear 
different designation^ in respect of the rights and incidents 
attacl>e(l to the office : the difference arises from the customs 
ant] u''.ige'' of each in^tilatio^. The superior of some of the 
math,'' tailed niattadhijiati and sometimes pandara sanna- 
dhi (30.i-()). {Mr. Ameer A/i.) ViDVA VaruTHI Thihtha 
?■. lULUSWAMl Aiv \R. (1921) 48 I. A. 302 = 

44 M. 831 (834) (1921) M. W. N 449 = 

(1922) P. C. 123-15 L. W. 78= SOM L T 66 = 

26 C. W.N.637 3P. L. T 245 = 20 A. L. J. 497 = 

24 Bom. L. R. 629 = 65 I. C. 161 = 41 M.L- J. 346. 

Mohunt of— estoppel against— Getting rid of 

BY SUIT brought BY HIM FORMALLY IN NAME OF ’ 


successors were all what is called ghirist, that is, family men. 
So apparently are the bulk of the followers. This circums- 
tance undoubtedly differentiates the present foundation from 
other endowments in Southerin India which appertain to 
celibate mohants or constitute celibate institutions (l58). 
{Mr. Ameer Ati.) MUSAMMAT KAMI.A LaCHHMI v. 

Basdeo Prasad. (1920) 13 L. W. 156 = 

25 C W. N. 217-23 O. C. 171 = (1920) M. W N. 653 = 
68 I. C. 900 28 M. L. T. 404 - 7 O. L. J. 434 = 

2U. P. L R.(P. C.)130. 

Mohunt of— Debts of. 

Necessity for — Succtssors liability for — Worship 

Performance of — Dining hall for feeding pilgrims 

Construction of — Debts contracted for. 

Suit to recover from the head of a math money borrowed 
by his predecessor in office tow ards the expenses of a 
periodic festival, which by ancient usage included the 
feeding of all Brahmin pilgrims at a temple connected with 
the math, and for rebuilding tlie dining hall. 

field, that what had to be seen in such a case was. first, 
whether debts were contracted by the deceased Swami for 
ms own purposes or for the purposes of the tenipb and in 
discharge of the duties under which he lay in the perfor- 
mance of the worship and the feeding of pilgrims ; and, 
secondly, wh ther the moneys so borrowed were legiti- 


IDOL. 

Permissibility. HINDU Law— RELIGIOUS EN- 
DOW. MKN'r — M uiT — M ohunt of- — -Office of Sue 

CESSION to— Disputes as to, etc.. 

(1928) 56 1. A.104 (109-10.). 
Mohunt of— Grant to. 

Native ruler— Grant by— Mature of— Evidence- 

Confirmatory grant by British Government— Value of . 

■ grant of lands made 

in 1/39 by the then Rajah of Tanjore to the then head of a 
mutt was a grant made to the person or to the office, held 
that deeds of confirmation of such grant made by the British 
Government after the escheat of the Tanjore Raj afforded 
good evidence as to the nature of tiie tenure as it was com 
monly understood at the time (8). {Sir Robert Phillimore ) 

Sethuramaswamiar V. Meruswamiar. 

(1917) 46 I. A. 1 = 41 M. 296 (304-5);= 
20 B.om. L. R. 414-7 L. W. 22 = 23 M L T 94 =. 

4 Pat. L. W 91 = 16A. L.J. 113 = 27 C.L J 231 = 
22C. W.N. 457 = 43 1. C. 806 = 34 M. L. J. 130. 

Non-religious lands— Grant of— Nature of— Apoa 

nage or endowment of office— Persot'al inam— Divisibilitv 
among heirs of grantee. See GRANT— Native Rulpr 
Spiritual preceptor. (1917) 46 1. a. i (6)= 

41 M. 296(302 3). 
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HINDU LAW— 

Religious Endowment— 

MoHUNT OK— Grant TO— 

— Religiotis and non-religions properties subject of — 
Management of— Right of— Heir of grantee entitled to and 
holding office of mohunt — Other heirs of grantee — Rights of. 

About the year 1793, a holy man, was brought by the 
then Raja of Tanjore from a mutt or religious institution at 
a neighbouring place, and was constituted l)y the Raja his 
guru or spiritual preceptor. Properties, both non-religious 
and religious, were granted at various times to S by the Raja. 
The objects for which the properties were given to o' were 
described in the deeds as being for the purpose of perpetually 
conducting a food chathram near the toml) of another holy- 
man, and in one case for the purpose of niakir.g an agraha- 
ram hy building houses round about the holy place. Tne 
grants of the religious or charitable lands made to .S' des- 
cribed them as being for the purp-.se of inam and for the 
purpose of perpetually conducting or establishing the defined 
charity. 

•S and his descendants in regular succession i)ecame gurus 
to the Raja as long as the Raj remained, and were installed 
by the Rajah for the time being with certain ceremonies, one 
of the most important being the placing of the new guru on 
the gaddi. After the escheat of the Tanjore Raj, the adop- 
ted son of the last Rajah installed the first defendant, the 
eldest son of the last holder of the ofiT'e as his guru. 

The confirmation grants issued by the Government, as the 
lesult of inquiries made as to the nature of the grants of the 
religious lands, were in a different form from that used in 
the confirmation grants of the non-religious lands. Each 
was described as a title-deed granted to the manager for the 
the time being of the charity, which was then described. 
By the deed the title of the manager was acknowledged, and 
the inam was confirmed to him and his .successor^. There 
was no personal inam. 

In a suit by one of the younger sons of R against the 1st 
defendant, his eldest son, and the 2nd defendant, another 
son of Rt for the settlement of a scheme for the manage- 
ment of the religious and cliaritable properties. //tA/ that 
there was sufficient indication in the documents an<'! in the 
surrounding circumstances of the case that a devolution of 
the management to the heirs of the original donee was in- 
consistent with the purposes of the founder when he created 
the endowments (7-8) ; that the intention of tlie founder 
must be deemed to have been that his religious charities 
should be administered by the man \Nho was the head of the 
mutt, to which of course the eldest ^on of the previous 
holder would naturally succeed, the office being indivisible 
among the members of the family ; that the 1st defendant, 
as the head of the mutt, was pointed out as the natural head 
and administrator of religious charity ; and that there was 
no jurisdiction in the Indian Court to settle a scheme, the 
only object of which would be to take away the sole power 
of management from the eldest son (9). 

Quaere whether the rules laid down in some of the cases 
for the devolution of the management of private charities 
such as the support of a family idol would be applicable to 
charities of the class in question (7). {Sir Robert Philli- 
morel) Sethuramaswamiar z/. Meruswamiar. 

(1917) 46 I. A. 1 = 41 M. 296(304-5) = 
20 Bom. L. R. 414 = 7 L- W. 22 = 23 M. L. T. 94 - 
4P. L W. 91 = 16 A. L. J. 113 = 27 0. L X 231 = 
22 C. W. N. 457 = 43 I. C. 806 = 34 M. L. J. 130 . 

MOHUNT OF— Obsequies of predecessor- 
religious rites ATTENDING— Performance of, by 

reigning mohunt. 

Custom as to — Delegation of that duty to another — 

Arrangement for appointment of successor sanctioning — ! 
Validity of. 


HINDU 'hPf9l—{Contd ) 

Religious E ndowment— Mutt -{Contd . ) 

mohunt of— Obsequies of PRED^CESSOR— Re- 
ligious RITES ATJ ENDING— P RFORMANCE OF, 
BY reigning mohunt—' Contd.) 

In a case in which according to law and custom the succes- 
sor in the mahantship of a muth performed the religious 
rites attending the obsequies of his predecessor, the reigning 
mahant appointed a successor in pursu nee of an arrange- 
ment b) which that was avoided, and that vital rite wa.s, so 
to speak, handed on past the said successor and confided to 
his brother. Quaere whether such a transaction with regard 
to a mahantship in India was competent and possible (84;, 
{Lord Slunv.) RaM PARKASH DaS v. ANANDD.AS. 

(1916) 43 I. A. 73 = 43 C. 707 (724)- 33 1. C. 583 = 

20 C W. N. 802 = 14 A. L. J. 621 = 
(1916) IM. W. N. 406 = 18 Bom. L. R. 49 = 
24 C. L. J. 116 = 20 M. L. T. 267 = 3 L. W 666 = 

31 M. L. J. 1. 

Mohunt of— Office of. 

Adoption of chela as successor — Custom of — Proof 

of. See Hindu Law— Religious Endowment— Muit 
—MOHUNT OF— Adoption of chela by— Custom of. 

(1895) 22 I. A. 94 = 22 C. 843. 

Appointment of successor by reigning mohunt — Cus- 
tom of — Appointment by him of person not competent to hold 
office ~ 1 nvalidity of. 

Even in cases where the reigning mahant of a muth has a 
right of selecting his successor, the nomination must fall 
upon one who is competent to hold tlie office. For instance, 
the person chosen may be disqualified by reason of tKxIily 
deformity or bodily disease such as leprosy, of disease of the 
mind, or of the leading of a life which is immoral or is in- 
consistent with the religious vows of the brotherhood. In all 
such cases, the nomination would be void. The contracting 
of marriage and the begetting of children is a ground of 
disqualification, where, by the custom of the muth, the 
mahant must be a religious chela and celibate (80). {Lord 
Shawf) Ram Parkash Das v. Anand Das. 

(1916) 43 I. A. 73 = 43 C. 707 (718 9) = 33 I. C. 583 = 

20 C. W. N. 802 = 14 A. L. J. 621 = 
(1916) 1 M. W. N. 406 = 18 Bom. L. E 49 = 
24 C. L. J. 116 = 20 M. L. T. 267= 3 L. W. 666 = 

31 M. L J. 1. 

Appointment of successor by reigning mohunt— 

Practice ofy among Pandarams in Madras Presidency. 

It appears to l^e the common practice in the Madras Presi- 
dency for pandarams to appoint their succe^ors (228). {Sir 
Montague E. Smith.) RaJAH MlfTHU RAMALINGA SETU- 
PATI V. PERI.ANAYAGUM PILLAI. (1874) 1 I. A. 209 = 

3 Sar. 344. 

Appointment of successor by reigning Shehait — Cus- 
tom of — Shehait who had been rcmcmed from office — Appoint- 
ment by — Validity of. 

The question w'as whether the appellant was the lawful 
dhurmakartah or trustee of the ancient temple at Rames- 
waram, According to the established usage of the religious 
foundation in question each ('hurmakartah initiated a vellala 
layman and made him an ascetic and thereupon ap- 
pointed him as his successor, whilst in office and shortly 
before his death. The que.stion for decision was whether 
the appointment of the appellant was in accordance w’ith 
that usage. 

The last lawful dhurmakartah was one S. A suit was 
brought against him, and three other persons w ho were said 
to he agents and managers under him, alleging an embezzle 
ment of money belonging to the temple by him and his 
agents. By the judgment of the District Judge given in 
that suit on 2—3—1883, it was found that .5' was responsi- 
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ble for the whole sum found to be embezzled, and a decree 
was given against him for that sum uith interest. He wa.^ 
also directed to be removed from the trusteeship of the 
temple. On the same day an order was made by the J^istrici 
Court appointing a manager to be in charge of the temple 
until a new Fandaram was apoointed according to law. The 
judgment of the District Judge w as confirmed on appeal by 
the High Court on 30 — 1 — 1884. Subsequently to 2 — 3 — 
1883, and before January 1884, S’ was charged with criminal 
breach of trust, and was afterwards convicted of it and 
sentenced to suffer imprisonment. 

On 30 — 1 — 1884. the day on which the H'gh Court con- 
firmed the order of removal, and whilst he was under the 
charge of criminal breach of trust, .S’ e.xecuted a deed of 
appointment appointing the appellant his successor in the 
office of dhurmakartah of the said de\'astanam, math, etc. 

//£*/</, affirming the courts below, that the appointment 
was not in accordance W’ith tlie usage, and was invalid '154). 

The appointment w’as made by a pe]>on who had ceaseti 
to be the dhurmakartah (154). {Sir Richard Couch.) 
RaM.\LINGAM PiLLA17A Vvthiijn(;am Piklai. 

tl893) 20 I. A. 150= 16 M. 490 (497 8j= 6 Sar. 351. 

Appointment to — Hereditary right of — If may ve.^t 

in a family. See SPIRITL'Ah MINISTER- -Ol FICK OK— 
APPOINTMENT TO — HEREDITARY RIGHT OK VESTING 
IN A KAMIIA' OK. (1928) 56 M. L. J. 121 i'125). 

.Appointment to — Hereditary right of, voted in a 

family — K.vercise of, in favour of non-member of family - 

Validity. Spiritual Minister- Oei- ice oe— ap- 
pointment TO— HEREDITAKV lUGH T OE, ETC. 

( 1928 ) 56 M. L. J 121 f 125.) 

Appointment to — Ltist holder of office — Kighi of — 

P’amily of last holder — Right of. in default of appointment 
by him— Evidence. See SPIRITUAL MINISTER— (JEHCE 
OF— APPOINT.MKNT to — E \S1' holder OE OEKICE. 

(1928) 66 M. L.. J. 121. 

-Appointment to — Taw applicable to. .SVt* HiNDE 

Law— Religious Endow'ment— Law apinjcahi.e to 
— Us.\ge 01 institution. 

— -Appointment to — Rtnver of —R raudulent exercise of 

— What amounts to — Invalidity of appointment in can' of. 

In a case in whicli the question wa« whether the appellant 
who had been appointed ])y tl^e last lawful dhiirmakaita of 
the Rameswaram temple as his successor, was validly ap- 
pointed dhurmakarta of die temple, both tlie courts behnv 
found that the appointment had not been made bona fide., 
and was invalid. The Sul)-jurlge, referring to the circum- 
stances which had lieen proved, stated, “ All these con\ ince 
me that the appointment of the plaintiff ” fappellanO “ was 
not made bona fide in the interests of the institution. l)ut 
was for the personal interests of the late tiustee.” The 
High Court, also referring to the proved facts, stated, “with 
these facts before us, we cannot say that the Sub-Judge was 
not w'arranted in finding that the appellant’s appointment 
wa.s made by the former Pandaram in furtherance of his 
own interests, and that it was not a bona fide exercise of his 
power, if any.” 

Held that the finding of the courts l)elow invalidated the 
whole appointment (154-5.) {Sir Richard Couch!) Rama- 

LINGAM ITLI.AI V. VVTHIL’NGAM PILLAI. 

(1893) 20 I. A. 160 = 16 M. 490 (498) = 6 Sar. 361. 

Where the motive which influenced T . the head of a 

mutt, in appointing N as his successor appeared to be 7”s 
desire to avoid the risk of being prosecuted on a charge of 
murder and a charge of forgery of a w ill, charges which A' 
was making, and to avoid the question raised by N that T 
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himself had not been appointed the head of the mutt, held 
that the appointment of was not made by T’ in the 
interests of the mutt, but was made by him .solely in his own 
interests, and was inv.did (12). (Sir John Edge.) NaTA- 
R.\JA Thambiran V Kailasa.m Pillal 

(1920) 48 I. A. 1 44 M 283(292 3) = 
(1920) M. W. N. 371 13 L. W. 301 - L. E. 2 P. C. 6 = 
18 A. L. J. 1041 25 C. W. N. 145 571 C.564 = 

39 M. L J. 98. 

The appointment of a successor by the head of a 

mult, made, not bona fide in the interests of the mutt, but 
in furtherance of his (the head’.s) own interests is not an 
appointment made in the bona fide exercise of the powers of 
the head of tiie mutt, and is invalid (8). {Sir John Edge.) 

N.ataraja Thambiran v. Kailasa.m Pillai. 

(1920) 48 I.A. 1- 44 M.283 (292 3) = 

(1920) M.W N. 371 ^ 13 L. W. 301 - L. R. 2 P. C 5 = 
18 A. L. J. 1041 25 C.W. N. 145 57 1. C 564 = 

39 M. L. J. 98 . 

Appointment to — Right of^eVomi nation or election 

by others^Confirmation of— Right of—Disttnetion — E.vid- 
cnc^ required in ttoo cases» 

The Zemindars at one time asserted a right to be chief 
managers of the pacoda. and directly to appoint the panda- 
rams of the pagoda as sub-managers, but that claim was not 
strongly urged at their Lordships’ ‘bar by counsel for the 
Zemindars. He mainly contended for the right to have the 
pandarams presented to the Zemindars for confirmation w hen 
nominated or elected l:ty others. It is obvious, however, that 
there is a great di>tinrtion between a right to appoint and 
one to confirm ; and if the latter only is insisted on. it still 
might be expected that >ome definite information would be 
given a-^ to the manner of electing the candidate to be pre- 
sented f(u confirmation (228). (Sir M utague E. Smith ) 
Raiah Muttu Ramalinga Setur.mi Perunav-x- 
GAM PILLAI. (1874) 1 I.A. 209 -3 Sar. 344. 

Appointment to— Validity of- Headship of mutt 

and iiu-steeship of temple vested in same person— Appoint- 
ment to. invalid as to latter if invalid also as to former See 

Hindu Law— reigious Endowment -Temple and 
.M u'iT— H eadship of etc. 

(1893) 20 I. A. 150 (154-5) = 16 M. 490 (498). 
—Deed by reigning mohunt relating ti^— Effect of— 

or only appointment of 
deputy for a time— Relinquishment of right to office and 
to property merely or transfer thereof to and appointment 
of.an.ther also— Deed— Effect of, depending largely on 
facts— Plea as U— Privy Council appeal— Permissibility 
for first time in. 

G. Die then properly appointed and duly installed mahant 
of a math, purported to appoint as mahant one N. Within a 
few months of his appointment. A', by a formal deed, pur- 
ported to relinquish h s office, and G took his place again as 
moliant. Shorty after, that is, in August of 1918, 6^, as 
mahant, appointed one S as his successor. In October of 
1918, S executed a document which, after reciting that he (S) 
was not conversant w ith the customs and had no insight into 
the management of the ilaqas appertaining to the gaddi, 
and 'hat there might l)e ill con.sequences to the math in 
consequence, and also that, on account of the affairs of the 

lie could not prosecute his .studies well, went on to 

say ; — 

“ It is also my intention that I should sever my connection 
with it and pass my days for some time out-.station and 
prosecute my studies and acquire the qualifications of a 
gaddi-nashin mahant. Therefore I return to my guru G 

all the powers which I had acquired Under the document 
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mentioned above, dated the 3rd of August, 19I8’' that is, 

the document of appointment — “ for good management of 
the gaddi and the ilaqas appeartaining thereto. My gtiru 
shall have right (haq) to exercise at present and also in 
future all the powers which he used to exercise before 
asmahant gaddi-nashin. I shall have no objection till I 
acquire full literary qualifications and the qualifications to 
make management and those of a faqir (ascetic) as required 
for the gaddi." 

Held that, on the right construction of the deed of 
October 1918, S did not thereby abdicate entirely from the 
position of mahant, but merely appointed 6^ to act as his 
deputy. 

Every phrase in the deed, if full effect be given to it, 
seems to indicate that S desired to remain Mahant, that he 
was absenting himself for a time, and that he was for the 
time appointing a delegate to act for him in his duties 
during his absence. That intention seems to be made plain 
by all the words, which seem to point to a mere temporary 
absence and to his intention to remain as Mahant. 

Semble . the deed by which purported to relinquish his 
office was effective to transfer to G the mahantship and the 
property, and /Vin executing it meant, before he resigned, 
to transfer the spiritual rights and temporal right to G and 
effectively did so. 

Their Lordships, however, declined to allow the point as 
to the true effect of the deed executed by N to be raised 
for the first time before them on the ground that it would 
depend, or might depend, very largely upon questions of 
fact, (^Lord Atkin.') BaSDEVA NaND GiR v. ShaNTANANI) 
Gir. (1929) 60 C L J. 513=- sol. W. 1032- 

A. I. R. 1929 P. C. 266-67 M. L. J. 771. 

Functions and duties appertaining to — Law applic- 
able to. See Hindu Law— Religious Endowment- 

Law APPLICABLE TO. 

—Mutt with tninorasthals--’Officeofmohiintof, held 

by usage by one man — Division of^ behveen chelas — Wills of 
reigning mohunt effecting — What amount to — Validity of. 

The Mohunt of a Mutt with a number of minor asthals, 
the Mohuntship of all of which had by usage been held by 
one man, executed a will in 1908, appointing the Lst respon- 
dent chief chela and malik and Gaddinishin Mohunt like 
himself. In 1918, he executed two new’ wills oii the same 
day. By the 1st, he named the 1st respondent .as his succes- 
sor in regard to one of the minor asthals, and bequeathed to 
him the income thereof, and some lands appurtenant to 
another minor asthal. The second will recited the effect of 
the first, and bequeathed to R all the rest of the property of 
which the executant was possessed, and appointed him 
Gaddinishin Mohunt. Both the wills provided that, in the 
event of the death of either appointee without appointing a 
successor, the other Mohunt should succeed. 

Shortly after the death of the executant, disputes arose 
between R and the 1st respondent. They were, however, 
settled by an arrangement embodied in two ekrarnamas 
whereby the provisions of the two wills were recognised and 
each of the parties entered into possession of their respective 
offices as conferred by the two wills. R died soon after, 
having appointed the appellant his successor. Thereupon, 
the 1st respondent instituted a suit disputing the title of the 
appellant and making a claim to be the sole Mohunt. In 
form the suit was not brought by the 1st respondent but by 
the two idols acting through him as their alleged shebait. 

Held that the wills of 1918 were separate documents, 
and that in one of them there was an effectual appointment 
of the appellant’s predecessor (A*) as Gaddinishin Mohunt 
with some reservations added which might or might not be I 
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valid but the existence of which and their appearance as a 
positive bequest in the other will did not detract from the 
definite appointment so effectually made. (Lord Philli- 
more.) RaM CharaN RaMANUJ DaS v. GOBiND RaMA- 
NUJ Das. (1928) 56 I. A. 104 (110-1)- 

49 C. L. J. 321 = 29 L. W. 428 = 27 A. L. J. 414 - 
114 I. C. 571^31 Bom. L. B. 715- 33 C. W. N. 346- 

A. I. R. 1929 P.C. 65 = 56 M. L. J. 636. 

Partibility of. See HINDU Law— JOINT FAMILY 

—Partition— Partible Property— Muit— Head- 
ship OF. (1917) 46 I A. 1 (9) = 41 M. 296 (305). 

Principal or subordinate— Headship of Mutt and 

Temple vested in same person — Principal of the two offices 
— Which is the. See HINDU Law — RELIGIOUS EndOW- 

iMENT — T emple and Mutt— Headship of both 
vested in same person— Principal of the two 
offices. ( 1893) 20 I. A. 150 (154) = 16 M. 490 (498). 

Right to — Will conferring — Will by reigning Mo- 
hunt appointing A his successor with request to appoint B 
hts (A’j) successor when A found himself incapable and if 
he found B then capable — No right conferred on B by. 

D, a Mohunt, appointed L by will to be his successor and 
representative in the shebaitship, and as such representa- 
tive to perform the religious dudes in the usual manner. 
The will proceeded : Of my chelas G i.s a little intelligent, 
but he is of immature age. If he studies the sbastras for a 
short time he may become a fit person, therefore you shall 
keep him under you, and instruct him in the sha.stras. When 
you will find yourself incapable of fulfilling the duties afore- 
said, you will appoint the said G in your place as mohunt. 
You shall not be able to act otherwise. 

Held that the will, in its true construction, did not give G 
an absolute, positive, unqualified right at any time to the 
mohuntship, even on the incapacity of L to perform the 
duties of mohunt. 

Their Lordships think, until L becomes incapable, no 
trust or duty is suggested, and that even when L becomes 
incapable, it cannot be put higher than as a gift in the 
nature of a precatory trust — that is, one requesting L to 
perform the wishes of the Testator, and to appoint G his 
successor, provided he found that the incapacity which then 
existed in G (who was not then of sufficient age to be ap- 
pointed mohunt) should cea.se to exist at the time when L 
was unable to perform those duties (427-8). (Lord Romilly.) 

Greedharee Doss v. Nundokishore Doss. 

(1867) 11 M. I. A. 406= 8 W. R. P. C. 26 = 

2 Suth. 86 = 2 Sar. 306. 

Succession to — Dispute as to — Compromise settling — 

Binding nature of y on parties and privies— Claim incon- 
sistent loith — Maintainability — Suit to enforce claim 
brought formally in name of idol — Effect. 

The mohunt of a mutt with a number of minor asthals, 
the mohuntship of all of w’hich had by usage l^een held by 
one man, executed two wills on the same day. The first 
named the 1st respondent ns the executant’s successor in 
regard to one of the minor asthals, and bequeathed to him 
the income thereof, and some lands appurtenant to another 
minor asthal. It also provided for the annual payment by 
the 1st respondent and his successors of a sum specified to 
the mohunt of the principal asthal. The second recited the 
effect of the first, bequeathed to R all the rest of his pro- 
perty of which the executant was possessed, and appointed 
him Gaddinishin Mahant (i.e. chief mahant). Both the 
wills provided that, in the event of the death of either the 
1st respondent or without appointing a successor, the 
other mahant should succeed. 
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Shorlly after the death of the executant of the two \n ills 
disputes arose between the 1st respondent and A*. Tliey 
were* however, settled by an arrangement embodied in two 
ekrarnamas wherein* the provisions of di * two wills were 
recognise:! and each of the parties entered into possession 
of their respective offices, . as conferred by the two wills. A’ 
died soon after, having app.nnted the appeibint his succes- 
sor. Thereupon the 1st respondent instituted a suit dis- 
puting the title of the appell.int and makin;^ a claim to be 
the sole mahant. In form the suit wae not I)rought by the 
1st respondent but by the two id>ls acting through him as 
their alleged shebait. 

//^•/^ that, as far as the two parties to the ekrarnanias 
were concerned, each obtained for himself the benefit of an 
unquestioned title, and prevented him'elf from questioning 
the other’s title to his respective office, and that the appel 
lant as privy in estate with A* was equally entithid to take 
advantage of the agreement (109), 

Quaere, whether the l?>t respondent could by cUinvng to 
use the name of the idols as plaintiffs preclude the opera- 
tion of tire ekrars as a bar to his claim lo l)e Gaddinishin 
mahant inconsistent tlierewith (109-110). {Lord Philli- 
more). Ram Charan liAMANUj Das r*. GoniNDA 
KamanuJ Das. (1928) 56 I. A. 104 49 C. L. J. 321- 
29 L. W. 428 27 A. L. J. 414 114 I. C. 571 

31 Bom. L. R. 715- 33 C. W. N. 346 
A. I. R. 1929 P. C. 65-56 M. L. J. 636. 

• Succession to — Law ;ipplirable to. Soo Hindu 

Law — KR i-unous Kndowmknt— La\^' apflicahi.e to. 

Title to^ dependent upon nomination l>y prede cess ^r 

and installdtion hy sect — Custom of — Failure to pr.:\- 
latter — Effect. 

In a suit to recover the office of mohunt of a reiigious 
institution and the iand and property belonging to it, the 
plaintiff alleged that, according to the custom and practice 
of the institution, the mohuni for the time l)eing had 
power to nominate or ai)point his successor, and the sect 
to which the mohunt belonged installed the person so nomi- 
nated or appointed, and that the plaintiff had been so ap 
pointed by the decea'^ed mohuni of the suit institution and 
installed by the sect to which the deceased belonged. 

that, if the evidence had proved that the title to 
succeed depended solely upon the nomination or appoint- 
ment by the deceased mohunt, and the installation was 
only the giving effect to it, the failure to prove that a\ er- 
ment in the plaint would not have been considered as 
fatal to the plaintiff’s case ( 105). {Sir Richard Couch.) 

Genoa Puri v. Chhai ra purl 

(1886) 13 I. A. 100-9 A. 1 (7)-4 Sar. 726. 

— ~ "‘Title to^ dependent upon nomination hy pr edecessor 
and installation by sect — Custom of —Proof of — Quantum. 

The appeal arose out of a suit brought by die first of the 
appellants for a declaration of right in respect of the move- 
able property and for possession of the immoveable pro- 
perty of one AT, Goshain, the deceased mohunt of a reli 
gious establishment. The plaintiff claimed the office of 
mohunt and the land and properly belonging to it as the 
disciple of K appointed by the latter to succeed him. The 
plaintiff also alleged that the sect to which the deceased K 
belonged installed him to the gaddi after A'’s demise. 

Held, affirming th# High Court, that the evidence failed 
in proving that the deceased mohunt {K) had power to 
appoint his successor, and that the Goshains (the sect to 
which K belonged) were bound to instal the disciple that 
he appointed (106), 

What was done by A', which is called his will, w'as not 
according to the custom proved sufficient to entitle the 
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plaintiff to recover the properly (106). {Sir Richard 
Couch.) Genoa Pur r. Chhatra Puri. 

(1886; 13 I. A. 100 9 A. 1 (8)- 4 Sar. 726. 

Transfer by reigning mohunt of, to relation and dis- 
qualified person and abdication in hi.-, favour — Breach of 
(luiy on part of reigning mohunt. Sec HINDU Law — 

RtEiGious Endowment — Mu'n — mohunt of — 
Preach of dutv pv. f 1916; 43 I. A. 73 ''90) = 

43 C. 707. 


Vacancy in — Transfer invalid of office and of pro- 
perties by rciiftiin^ Mohunt and abdication by him in pur- 
suance thereof if creates — Appointment of snocessor in case 
of thou'^h transferor ali'c. 

In a case in which, according lo the custom of an asfhal, 
the mahant should be a celibate, the Jst defendant, the 
then mahant, made a will in 1890 nominating his nephew, 
defendant No. 2, to succeed him. In 1897, he (defendant 
No. 1) executed a deed purporting to constitute defendant 
No. 2 mahant in his place, and made over to him the pro- 
perties of the asthal subject to certain conditions. Py an 
ekrarnamah entered into by the defendants in 1904 it wa.s 
agreed that the third defendant, the brother of the 2nd 
defendant, should succeed the latter as niahanl. In a suit 
instituted in 1906 by tiie appellant, who claimed to be 
senior bairagi chela of the 1st defendant and to be entitled 
as such to succeed him as mahant, it was found that de- 
feiulant No 2 was a married man w’ho had children and 
was as such disqualified to be mahant of the suit asthal and 
that the deeds e.vecuted by the I'-t defendant in his favour 
purporting to be a transfer of the mahantship were invalid 
and inefiectual for the purpo>e. The 3rd defendant had 
died in the course of the liiigation. 

Pefore their Lc.rdships the (jiie^iion arose whether, in the 
circumstances of the case, tlu- Ist defendant being alive, the 
mahantship ought not to be held to re\eit io hiini. 

It appeared that the 1st defendant had for years relin- 
quished the mahantship. Since at least 1897 he had retired 
from office, and had made over to defendant No. 2 all his 
(luties together with the properties of the asthal. He had 
a mutation of names effected in the Collector’s register in 
respect of the villages belonging to the math. He had thus 
abdicated all his functions, and, as he admitted himself, his 
position was no more than that of any other worshipper. 

//e/d that the 1st defendant’.s installation of defendant 
No. 2 or. the gaddi and his own retirement from the ma- 
hantship created a vacancy in the office (90). 

//eld further, that, as the 1st defendant’s having been 
a party to deeds, and especially to the ekrarnama of 1904, 
which were of a nature inconsistent with his duty and 
position as guardian of the suit religious institution, his 
abdication must be accepted as a governing fact in the case, 
and that the plaintiff, on whon. even according to the defen- 
dant’s case file succession would have devolved in the 
absence of an apoointment, and who was not alleged to be 
disqualified from holding the office, was entitled lo the same 
(90 1). {/.ord Shaw), RaM PaRKASH D.AS v. AN AND 
Das. ( 1916) 43 I. A. 73 = 43 C. 707= 33 I. C. 583 = 

20 C. W. N. 802 - 14 A. L. J. 621 - 
(1916) 1 M. W.N. 406-18Bom. L. K. 49 = 
24C.Ii. J. 116 = 20 M. L. T. 267--3L. W. 556 = 

31 M. L. J 1. 


MOHUNT OF — Property of mutt. 

{See also UNDER HINDU LA\V~ReLIGIOUS EN- 
DOWMENT— SHEBAIT OF— Property of endowment). 

Alienation of— Recognition of, by successive mohunts 

— Effect of — Presumption from. See Hindu Law Reli 
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AlOHUNT OF— FkUPERTV OF iMUlT— 

GIOUS ENUOWMLNT— MUTT— MOHUNT OF— PROPERTY 
OF .MUTl — MoR'JGAGE vV. 

Alienation of, by way of mortgage, sale or permanent 

lease — Validity -Conditions — Onus of Proof of. Sa HINDU 

Law— K i-.uiGious Endowment— Tf.mple — ^HcBait 

ov—l ROPEK'IV OF 1 EMPLE— Aliena'! ION OF, tTC. 

(1923) 51 1. A. 83 (96 7) - 47 M. 337. 

Income of — Surplus income — Appropriation to per- 
sonal use of Mohunl — Permissibility. oVe HINDU LAW — 

Religious Endow mem— Shebait of— Property of 
ENDOWMEN' i— I ncome of— Surplus i>comf. 

( 1919) 46 I. A. 204 (226 7 ) - 43 M. 253 (268 70.) 

Application of — Discretion as to — Limits on. 

The mohunts ol mutts had and have ample discretion in 
the application of the funds of the institution, but always 
subject to certain obligations and duties, equally governed 
by custom and usage (311). {Mr. Ameer Alt.) Vn)YA 
V-VRUnil THIRTHA V. H.vlusami Aiyar. 

(1921) 48 I. A. 302 ~ 44 M. 831 (840) - 

(1921) M. W. N. 449- 
15 L. W. 78 - 30 M. L. T. 66 26 C. W. N. 537 = 
3 P L.T. 245 = 20 A. L. J. 497 - 24 Bom. L. R. 629 = 
65 I. 0. 161 -A. I. E. 1922 P. C. 123-41 M. L. J. 346 
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virtue of his office to be entitled to the management and 
possession of the entire property of the math, while the ap- 
pellants claimed thai they W'ere entitled as trustees or mana- 
gers of the part of the property of the institution which was 
in suit to be continued in the possession and management 
thereof. The suit was one in ejectment. The plaint did not 
even allege a case of misappropriation by the appellants and 
the appellants admitted they we:e trustees. 

The evidence showed that for a period of 80 years trus- 
tees represented by the appellants had had possession and 
management of the village and had applied the income to 
the purposes of the institution and that they were recorded 
as trustees in the Inam Register of 1864, which mentioned 
the assent of the Zemindar, from whose predecessors the 
original title to the land had flowed. Held that the res- 
pondent had no title to the village (p. 224.) 

It would be a contravention of the usage and cu'^tom of 
the math, as disclosed by the evidence, to hold that the 
ownership of the suit village w’as in the respondent. It was 
in the appellants whose title had been officially and appa- 
rently quite properly recognised as the “holders”. {Lord 
Shaio.) ARUNACHALAM CHETTV z/. Ven KAT-xCHALA* 

PATI Guruswamigal. (1919! 461. A. 204 = 

43 M. 253 (268 9)- 24 C. W. N. 249 = 26 M. L.T. 479 = 


Mortgage of — Neeessity for — Proof of — Onus 


Quantum — Recent transaction —Aneiint transaction recog- 
nised by successive heads — Disiineti- ii. 

Although, in the case ol mortgages granted over the 
security of an adhinam or mutt by the head thereof the 
onus lies upon the mortgagee, or those in his right, to prove 
that the debt was a necessary expense of the institution it- 
self, it is a circumstance of great weight when holder after 
holder of the headsliip recognises and deals with the debt 
on that basis ; and as time goes on this may itself come to 
be a not unimportant element of probation^ upon the issue. 
Where, therefore, in such a case, the transaction is challenged 
after a lapse of time and when the parties to it have died or 
disappeared and the material evidence is not forthcoming, a 
court is much more easily satisfied that the debt was proper- 
ly incurred than where the transaction was itself recent and 
could therefore be the subject of more exact evidence, or 
where the transaction, although remote, has been the sul)- 
ieci of challenge or dispute by those charged with the inter- 
ests of the institution {Lord Shaw.) MURUGESaM PILLAI 

^) Manicka Vasagar P.andar.a. 

(1917) 441. A. 98 (102) =-40 M. 402(408) = 

(1917) M. W. N. 487 = 21 M L. T. 288 - 
15 A. L. J 281 = 1 Pat. L W. 457 = 5 P. L. W. 759 = 
01 fJ W N. 761 = 19 Bom. L. R. 456 = 25 C. L. J. 589 = 
^ 39 I. C. 659 = 32M. L. J. 369. 


.Ownership of., in trust for institution itself . 

The nature of the ownership of the property of a religious 
institution such as a math or an asthal is an ownership in 
trust for the institution itself (223-4.) {Lord Shaw.) ARU- 
N ACHALLAM CHETTY v. VeN KATACH \L APA I HI GURU- 

SW aMIGaL. (1919)461. a. 204 -43 M. 253(268) = 
24 C W. N. 249 = 26 M. L. T. 479 = 10 L. W. 642 = 
.1919) M. W. N. 850 = 17 A. L, J. 1097 = 531. 0. 288 = 

37 M. L. J. 460, 


(1919) M. W.N. 850 = 10 L. W. 642 = 17 A.L. J. 1097 = 

531. C. 288 = 37 M. L. J. 460. 

-Permanent lease of ^Duration of — /.ease for neces- 
sity and not for necessity — Distinction. 

According to the well-settled law' of India, the mahant of 
a math is, apart from necessity, incompetent to create any 
interest in respect of the math property to enure beyond his 
lifetime. A permanent lease granted by him in the absence 
of such necessity could endure only for the grantor’s lifetime 
(327). {Mr. Amter Ali.) ViDYA VarutHI THIRTHA 
Ralusami Aiyar. (1921) 48 I. A. 302 = 

44 M 831 (855) = (1921) M. W. N. 449 = 
15 L. W. 78 = 30 M. L. T. 66 = 26 C. W. N.537 = 
3P. L. T. 245 = 20 A. L. J. 497= 24 Bom. L. R. 629 = 
65 I. C. 161 = A.I.R. 1922 P. C. 123=41 M. L. J. 346. 

Permanent lease of — Rent due under — Succeeding 

mohunfs receipt of — Effect of — Lessee's possession if adverse 
during lifetime of succeeding mahant. 

Where a succeeding mahant permitted the lessee under a 
a permanent lease granted hy his predecessor to continue in 
possession and received the rent during his life, held that 
the receipt of rent would be deemed to be with the know- 
ledge that the tenancy created by his predecessor ended 
with his predecessor’s iife, and that such receipt could, 
therefore, only be properly referable to a new tenancy crea- 
ted by the successor. The possession of the lessee would not 
under such circumstances, become adverse until the succeed- 
ing mahant’s death (327 8). {Mir. Ameer Ali.) VlDYA 
Varuthi Thirtha V. Ralusami Aiyar. 

(1921) 48 I. A. 302 - 44 M. 831 (855) = 16 L. W. 78 = 

(1921) M. W. N. 449- SOM. L. T. 66 = 
26 C. W. N. 537 = 3 P.L.T. 246 = 20 A. L. J. 497 = 

24 Bom. L. R. 629 = 65 I. C. 161 = 
A I.E. 1922 P.C. 123 = 41 M. L. J. 346. 


Oxunership of^ vesting in person not mohunt — Custom 

of — Proof of. 

In a suit by the respondent (the head of a math) 
against the appellants (Nagara Cheities) for a declaration 

that the appellants had no right to the village of Pathar- 
kudi, and that the respondent, as head of the math, was en- 
titled inter alia to the possession of the village which was 
admittedly pan of the math, the respondent claimed in 


Permanent lease of — Succeeding mahant's continu- 
ance of ienaficy under, during his life — Penver of. 

It is within the power of the mahant of a mutt to continue 
during his life the tenancy under a permanent lease cf 
math property granted by his predecessor in office (327-8). 
{Ml. Ameer Ali.) VU'Ya Varuthi ThirtHA 7>. B'l.U- 
SAMI aiyar. (3921) 48 I. A. 302 = 44 M 831 (865) = 

(1921)M.W.N. 449 = A.I.B. 1922PC. 123 = 
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HINDU ’LAV^-iCovfd.) 

B 3ligious B ndo wment— Mutt— ) 

MOHUNT OF— Property of Mui r— 

15 i. W. 78-30 M. L. T. 66 26C, W. N. 537- 
3 P.L.T. 245 - 20 AL. J. 497 - 21 Bom. L, B. 629 

65 I. C. 161- 41 M. L. J. 346. 

Private property of moliuntor. Scc Hindu Law — 

Religious Endowmem—Shi-bait (.f — I'Et^pruiA 
OF fLNDow'MENT— P rivate proplrtv of shebait ok*. 


Fosition with regard ti ^Trusiee icilh large admi- 
nistrative powers. 

The property of a math or asthal is held by ihe mahant 
as its owner, and the succession to him in such property fol 
laws with the succession to the office. The nature of tlie 
ownership is an ownership in trust for the math or institu- 
tion itself, and it must not be forgotten that, although large 
administrative powers are undoubtedly ve>ted in tiie reign- 
ing mahant, this trust does exist and must be respected (76). 
The mahant is not only a spiritual teacher but also a 
trustee in respect of the asthal over which he preside.^. 
{^Lord Shaw.) RAM PaKKASH DaS re AnaND UaS. 

(1916)43 I. A. 73=43 0. 707 :714) = 33 I. C. 583 = 
20 C. W. N. 802-14 A. L. J. L21 18 Bom. L. B. 49 = 

(1916) 1 M. W.N. 406 - 24 C. L. J. 116 - 3 L. W. 556 - 

20 M. li. T. 267- 31 M. L. J. 1 

MOHUNT OF— SEPAKAI E aS'IHAI.S ALL HELD HV 
USAGE BY ONE M \N— DIVISION OF, BK'I U EKX 

SUCCESSORS, 

Saddling of property of one or more component as- 

thals with reservation in fai'cnr of others — Foioer of . 

There is no direct authority as to the powt-r of a Mohunt 
who has a number of separate astl)a)>, which l)y usage have 
all l)een held by one man, tt) provide tor their divi>iori bet- 
ween his successors, or to saddle property of one or more of 
the component asthals with a re.servation in favour of the 
others. All that can be safely said is that as the essence of 
the law governing these mutts lies in the following of cus- 
tom or usage, prima facie sucii a .separation would be im- 
proper, unle.ss there were special circumstances justifying it. 
But their Lordships desire to be understood as expressing 
no determination upon this point. {Lord Fhillimore.) Ka.m 

Charan Ramanuj Das Gobinda Ramanui Das. 

(1928) 661. A. 104 (111) - 49 C. L. J. 321 = 
29L. W. 428 = 27 A. L.J. 414 = 114 I. C. 571 = 
31 Bom. L. E. 715- 33 C. W. N. 346 = 
A. I R. 1929 P. C. 65 - 56 M. L. J. 636. 

Origin and nature ok. 


Northern India — Asthals oj mutts in. See HINDU 

Law— Religious b:ndo\vment— asthal— origin, 
nature, etc. (1916) 43 I. A. 73(75 6) = 

43 C. 707 (713 4). 

— Southern India — Mutts in. 

In many cases in Soutliern India, especially where the 
diffusion of Aryan Brahminism was essential for bringing 
the Dravidian peoples under the religious rule of the Hindu 
system, colleges and monasteries under the names of mutt 
were founded under spiritual teachers of recognised 
sanctity. These men had and have ample discretion in the 
application of the funds of the institution, but always subject 
to certain obligations and duties, equally governed by cus- 
tom and usage (311). {Mr, Ameer Ali.) ViDYA VaRUTHI 
Thirtha z/. BaLUSaMI AIYAK. (1921) 48 I. A. 302 = 

44 M. 831 (840) = (1921) M. W. N. 449 = 
A.I.B. 1922 P. C. 123 15 L. W. 78 - 30 M. L T. 66 = 

23 C. W. N. 637 = 3 P. L. T. 245 = 20 A.L J. 497 = 

24 Bom. L. B. 629 = 65 I, C. 161 = 41 M. L. J 346. 



Parent and subordinate muits. 

Felaiion of Evidence-^Tirupantal and Benares 


HINDU LAW— (CWr/.J 

Religious Endowment —Mutt — {Conid.j 
Parent and Subordin.ati: MVTi'S—{Contd.), 

The appellant, being the mohunt of the matt at Tirpun 
tal, sued the mohunt of tlie mutt at Benares to e.staldish the 
plaintill’s right to manage and ."uperintend as proprietor the 
mult and C'huiter affair.-^ at Benares and the temple of Sri 
Keclaieshur, and to recover property belonging thereto, and 
to have an account of receipts and di^butsements relative to 
the same. The plaiiuiit’.s i ase was that the mutt at Tirpun- 
tal was what might be called tlie parent mutt, that the mutt 
at Benares was subordinate thereto, that the mohunt of the 
Tirpuntal mutt had juri.^diction and power over the subordi- 
nate mutt at Benares and as incident thereto the right of ap- 
pointing and removing the mohunt of the Benares mutt, w ho 
was merely agent of the mohunt of the parent mult ; and 
tliat the delendant acted illegally in setting up an indepen- 
dent title in himself and in disobeying the orders of the 
piainiift. The defendant’s case was that the mult at Benares 
of which he was the n»ohiint was not subordinate to the mutt 
at Tirpuntal and that he was in no sense the agent of the 
plaintirt but was the real proprietor in possession and occu- 
pation by light of succe.^sion to his ancestors. 

Held, on the evidence affirming the High Court, that the 
original foundation was the mutt at Benares and that the 
establishment at Tirpuntal was only subordinate thereto, 
and that the plaintiff had therefore failed to establish either 
that lie was the proprietor of the propeity at Benares, 01 

! that the defendant was merely his agent. 

Kashi Vashi K amling Swa.mee r. Chitumbernai h 
Koomar Swa.mee. 

(1873) 2 Suth. 886 20 W. R, 217. 

Lkopert\' of. 

Mohuni’s alienation of, or powers over. See HINDU 


Law -Religious Endow .mi.nt— Mu'it— Mohunt of 
— 1M<oi>er'I'\ of .Mu I t. 


Mortgage of — Suit to enforce — Title of mortgagoj ' — 

Onus of proof of. 

In a suit to enforce a mortgage bond purporting to charge 
property appertaining to a mutt, it appeared that the origi- 
nal mortgagee represented by the plaintiff was aware that 
the mortgaged property belonged to the mutt, and that the 
mortgagor was one of the claimants to the mahantship and 
had not succeeded in establishing his title. Held, that it 
was for the plaintiff to make out the title of the mortgagor 
to mortgage the propeities, and that he had not done so. 
{Lord Mat naghten.) .MaDHO PraSAD v. RamraTTAN 
Gir. (1911) 15C.W.N 838 ( 1911) 2 M.W.N, 66 = 
14 C.L.J. 264- 13 Bom. L.R. 780 10 M. L. T. 481 = 

11 I. C. 507 = 21 M.L.J. 938. 

Private properly of mohunt or. Sec HINDU Law 

Religious Endowment— Shebait of— Property 
of endowment— Private properi y of shebait or. 

Religious Endowment— Private charities — 

Religious charities. 

Management of — Right of — Heir of original giantee 

entitled to and holding office of guru — Other heirs of such 
grantee— Rights of. See HINDU LAW —RELIGIOUS EN- 
DOWMENT (1) IDOE— P'AMiLY IDOL— Endowment for 
THE supPOK'r of and (2) Murr— .mohunt OF— Grant 

TO— REI.IGIOUS, ETC. 

(1917) 45 I. A. 1 = 41 M. 296. 

Religious endowment— Property of. 

See Hindu Law — religious Endowment — 

Shebait of— Property of endoavment. 


Religious endowment— Shehait of.— 

Breach of duty by. 

Debt binding of. 
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HINDU LAW— 

Religious Endowment— Sliebait oi~{Conid.) 

DlCRKK gainst. 

ESTOI Pi:i. AGAINST. 

MONJ-ZV SPENT FOR PUPPOSKo OF ENDOWMENT BY. 

Office of. 

Property of. 


Religious Endowment— Shebait of— 

Breach of duty by. 

Application of debutter property or of income thereof 

to alien charity if amounts to. Sa FIlNDU LAW — RELI- 
GIOUS ENDOWMENT— SHEBAIT OF— PROPPZRTV OF EN- 
DOWMENT-APPLICATION OF. ETC. 

(1917)44 LA. 147 (150) = 40 M. 709. 

— Presumption of — Propriety. 

A breach of duty in a Shebait ought not to be pre.sumed. 
{Lord Chelmsford.) AIaHAHANEE SHIBESSOUREE DeBIA 
7'. MOI HOORANATH ACHARJO. 

(1869) 13 M. I. A. 270 (275) = 13 W. R. P.C. 18 = 
2 Suth. 300 2 Sar. 528 15 B.L.R. 176 (Note). 

Religious Endowment— Shebait of — Debt 

binding of. 

Decree for — Realization of amount of, from rents 


and profits of debutter property — Provision in decree for 
Receiver — Appointment of. Sec HINDU LAW — RELIGI- 
OUS Endowment— Shebait of-property of en- 
dowment— Mor'igage OF— Necessity. 

(1926) 531. A. 253 (267-8.) 

Decree for — Sale of rents and profits of delrutter pro- 
perty in execution of— Expenses connected \vith institution 
—Provision in decree for— Necessity. See HINDU Law — 

Religious Endowment— Idol — property of — Exe- 
cution SAI.E OF RENTS AND PROFITS, ETC. ^ 

(1875) 2 I.A. 145(153). 

Decree against succeeding shebait for — Form of-Lx- 

oenses connected with institution— Provision in decree for— 
Receiver — Appointment of. HINDU LAW RELIGIOUS 
ENDOWMENT - MUIT — MOHUNT OF — DEBT OF — 

Decree .\gainst successor for. 

(1927) 54 I. A. 228 (237)- 50 M. 497 

Religious Endowment— Shebait of— 

Docree against. 

Rinding debts— Decree for— Realization of amount 

of from rents and profits of debutter property— Provision 
in’ decree for— Receiver— Appointment of. HINDU 

RELIGIOUS Endowment — Shebait of — Pro- 
perty OF endowment— mortgage OF— Necessity- 
Mortgage FOR. (1926) 53 I. A. 253(267 8.) 

Debt bunding on endowment — Decree for — Sale in 

execution of, of of debutter property— Validity of. 

See Hindu i.aw— Religius Endowment — Idol- 
property OF— Execution sale of corpus of etc. 

(1875)21. A. 145 (150.) 

Debts binding on endowment — Decree for — Sale in 

execution of, of rents and profits of debutter property— Ex- 
nenses connected with institution— Provision in decree for 
—Necessity. See HINDU Law-Religious Endow- 
ment— IDOL— PROPERTY OF - Execution sale of 
rents and profits, etc. (1875) 2 LA. 145 (153.) 

fraud and oollusion in obtaining— Proof of—Quan- 

The appellants sued as shebaits of an idol to set aside two 
decrees obtained by the respondent against their immediate 
predecessor, and to have the dewutter propeity of the idol 
released from the attachment issued in execution of those 
decrees. The plaint alleged that the said decrees had been 
obtained by fraud and collusion. 


HINDU LAW— (CW. ) 

Religious Endowment— Shebait of— Decree against 

~~{Contd.) 

The Sub-Judge considered the charge of fraud had been 
sustained. The High Court, however, on appeal, came to 
the distinct conclusion that the charge was unsupported by 
any evidence. 

Their Lordships affirmed the finding of the High Court 
(148). {Sir Montague E. Smith.) PrOSUNNO KUMARI 

Debya V. Golab Chand Baboo 

(1875) 2 I. A. 145= 14 B. L. R. 450= 
'23 W. R. 253 = 3 Sar. 449 = 3 Suth. 102. 

-Personal decree — Attachment and sale of corpus of 

debutter property in execution of — Validity — Beneficial in- 
tere.st in surplus income — Shebait having — Effect. See 

Trust— Religious Frusts— Property devised upon 
TRUST FOR. (1887) 15 1. A 1 (9 10) = 

15 0. 329 (339 40). 

Personal decree —Decree against endowment and 

therefore binding on succeeding shebaits — Test — Construc- 
tion of decree. See HINDU LAW— RELIGIOUS EndOW- 
MENT-IDOL— Shebait of— Dfcree against— Con- 
Sl'RUCTION. (1875) 2 I, A. 146 (160). 

Rents and profits of debutter property — Realization 

of decree amount from — Direction in decree for — Execution 
of decree against successor in case of — Scope of. 

Held that, in a case in which the decree in a suit brought 
to recover money borrowed by the Shebait of an idol for the 
service and benefit of the idol, provided that the decree 
amount should be realised from the rents of the dewutter 
lands, execution of the judgment against the succeeding 
shebait was rightly decreed only against the rents and profits 
of the debutter lands (153). {Sir Montague E. Smith.) 
PrOSUNNO KUMARI DEBYA v. GOLAB CHAND BABOO. 

(1875) 21. A. 145=14 B. L. R. 450=23 W. R. 263 = 

3 Sar. 449 = 3 Suth. 102. 

— Res judicata against snccecditig shebait — Conditions 

It is right and reasonable that judgments obtained against 
a former shebait of an idol in respect of debts properly and 
necessarily incurred by him for the service and benefit of 
the idol should be binding upon succeeding Shebaits, who, 
in fact, form a continuing representation of the idol’s pro- 
perty. Before, however, applying the principle of res ludi- 
cata to judgments of this character, the courts should take 
care to be satisfied that the decrees, relied upon are untain- 
ted by fraud or collusion, and that the necessary and propei 
issues were raised, tried, and decided in the suits which led 
to them (152-3). 

If such debts, and the judgments founded on them, were 
not held to be thus binding on successors, the consequence 
would be that no Shebait would be able to obtain assistance 
in times of need ; for, on an opposite view of the law, he 
might defeat the creditors who had afforded it, by at once 
transferring the property to other Shebaits (152-3) {Sir 
Montague E. Smith.) PROSUNNO KUMARI DEBYA v. 

Golab Chand ID boo. (1875) 2 1. A. 146 = 

14 B. L. R. 450 = 23 W. R. 263 = 3 Sar. 449 = 

3 Suth. 102. 

Suit by succeeding Shebait to set aside — Maintaina- 

lility^fraud and collusion in regard to decree in question 
— Absence of proof of — E.ffect. 

The respondent obtained a decree for money again.st the 
then Shebait of an idol, the decree ditecting the realization 
of the amount thereof from the rents of the debiitter lands. 
Another decree obtained by the lespondent against the same 
Shebait directed that the decree amount should be paid by 
the Shebait, or else realised from the profits of the debutter 

mahal. . . 1 . 

In a suit brought by the succeeding shebait of the iciol to 

set aside those decrees, and to have the debutter property of 
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HINDU LAW— 

Religious Endowment— Shebait of— Decree against 

— (Co/Ud.) 

the idol released from the attachment issued in execution of 
those decrees, held that the decrees were entitled to the force 
due to judgments of competent courts, and the determina- 
tion of the issues was res judicata ; and tliat, in the al)sence 
of proof of fraud and collusion, the judgments founded upon 
the decrees could not be re-opened and reviewed in the sub- 
sequent suit (149-50). {Sir Montague K, Smith.) PRO- 
SUNNO KUMARI DLBYA V. GOLAB f:HAND IJABOO. 

(1875) 2 I. A. 145-14 B. L. R. 450- 
23 W. R. 253 = 3 Sar. 449 - 3 Suth. 102. 

Religious Endowment— Shebait of— Estoppel 

against. 

Getting rid of, by suit brought formally in name of 

endowment — Permissibility. See HINDU Law — RELI- 
GIOUS t^NDOWMENT— MUTT — MOHUNT OE — Ol FICE 

OE— Succession to— Dispu i e as to etc. 

(1928) 56 I. A. 104 (109-10). 

Grant or alienation of debutter property by Shebait 

— Validity of — Rigiu to dispute. HINDU LAW' — RELI- 

GIOUS Endowment— Shebait of ~ Property of 

ENDOW' M ENT - GRANT OF. 

(1923)51 1. A 83 (97)- 47 M. 337. 

Religious Endowment— Shebait of— Money spent 

for purposes of endowment by. 


HINDU ’UK^—iConid.) 

Religious Endowment—Shebait of— Office of— 

{Contd.) 

ADVERSIi POSSKSSION OF. 

Election to— Validity. 

Emoluments ati ached to. 

Foi NDEk’S HEIRS. 

Functions and duties oe. 

Grant QF, with obligation 10 appoint named 
person as successor. 

Hereditary office and emoluments a'I'i ached 
thereto. 

In solv en t— a ppoi nt.m ent of . 

K h M O V A L from — GROUNDS. 

Succession to. 

Sun FOR recovery of, .\nd ok property of En- 
dow MKNT--ONUS OF PROOF IN. 

WIDOW IF CAN HOLD. 

WILL BEOUEATHING. 
woman IK CAN HOLD. 

ADOPTED SON — JOINT RIGHT OF, ALONG W ITH 
SUBSEQUENTLY BORN NATURAL BORN SON. 

Agieement by adoptive father conferring — Construc- 
tion. See Hindu Law — Adoption — Adopted son — 

SHEBAITSHIP oe DEBU'ITER PROPERTIES. 

(1920) 47 I. A. 140. 

\DVERSE POSSESSION OF. 


Reimbursement of— Right of—f.xient and nature of 

— Expenditure in excess of actual receipts — Right incase 
of. 

The estate of a decea.sed shebait is eniitk-d to be- reim- 
bursed all sums properly expended by him in the preserva- 
tion of the trust e.state, as for instance, all moneys paid in 
respect of Government revenue and the like. It is also en- 
titled to be reimbursed all moneys properly expanded by him 
in defending his position as shebait against an unsuccessful 
claimant. 

The estate of a deceased shebait is similarly entitled to be 
reimbursed all moneys properly expended in performing the 
obligations imposed upon him by the founder. 

The right of indemnity is incident to the position of a 
trustee. The lial)iliiy in respect of that indemnity is the 
first charge on the trust estaie. 

Where the income of a debuiter estaie suffered diminu- 
tion owing to the wrongful acts of a ri\ al claimant to the ! 
office of the shebait, but it was not unreasonable to expect 
that, on the cessation of those acts, or, on the interposition 
of the court, whose aid had been invoked, the income 
W’ould be sufficient to defray the expenditure incurred in the 
meantime by the shebait and paid out of his own personal 
estate held that in the absence of any provision by the 
founder directing that the shebait must not spend more than j 
what he at any time actually received, and create no out- 
standing claim against the estace the shebait was entitled to 
be reimbursed the moneys so spent by him out of his per- 
sonal estate. {Lord Macnaghten.) PEAKY MOHAN 
MUKERJI V. NORENDRA .V.VrH MUKKRJI. 

(19C9) 37 I. A. 27 (38 9) 37 C. 229 (234 5) = 

7 M. L. T. 63 = 7 A. L. J 125 11 C. L. J. 229 = 
14 C. W.N. 261-12 Bom. L. R. 257= 5 I. C. 404 = 

20 M. L.J. 171. 

Suit by his representatives for recovery of, from 
debutter estate— limitation. See LIMITATION ACT OK 

1908— VRx 120 — Religious Endowment. 

(1909) 37 I. A. 27 (37 8) =- 37 C. 229 (234). 

Religious Endowment— Shebait of— Office of. 

Adopi'ed son— Joint right of, along with sub- 
sequently born n.atural-bokn son. 


Effect of, on right to emoluments attached to office. 

AVc Hindu LAw -KEEiGiors Endowment—Shebait 
— Office or— E moluments of Lands forming. 

(1899) 27 I. A. 69 ('76 7) = 23 M. 271(279). 

lO.I-CT ION TO— A'ALII >ITV. 

— Llecticn by majia ity <'f (fualilicd persons required — 

Election separate by faction 0 ^' qna/i/ied peasons not enough. 

An election of the nudiant of a math by peisons. who 
according to the custom of the math are qualified to elect 
such a mahant, must, to be valid and effectual be by a 
majority of the qualified persons as.^embled for that purpose. 
A separate election by a faction of the qualified persons is 
not a valid and effectual election (124). {Sir John Edge.) 
I.AHAR PURI^'. PURAN N'.ATH. (1915) 42 I A 115 = 
37 A 298(309)- 19 C. W. N. 718- 21 C. L. J. 499 = 
18 M. L. T. 39 = (1916)M. W.N. 526=2 L. W. 589 = 
17 Bom. L. R. 475 - 29 I. C. 724 = 29 M. L.J. 75. 

Emoluments .attached to. 


Hereditary office — Emoluments attached to. Sec 

UNDER Hindu Law^ — Religious Endowment— 
Shebait— Office of— Hereditarv office and emo- 
luments attached thereto. 

Lands forming— Right to — Adverse possession of 

office — Effect of. 

Semhle : The property of a religious endowment is attached 
to the office of manager of the endowment, and, as regards 
adverse possession, there is no distinction between the office 
and the property of the endowment, so that if the right 
to the office is barred by adverse possession, the right to the 
property is also barred (76-7). {Sir Richard Couch.) 
Gnanasambanda Pandara Sannadhi V. Vflu Pan- 
DARAM. (1899) 27 1. A. 69 = 23M. 271(279) = 

2 Bom. L. R. 697 = 4 0. W. N. 329- 7 Sar. 671 = 

10 M. L. J. 29. 

Right to — Attached to and dependent upon right to 

office See HINDU LAW'— ReeiCIOUS EnpOW'MENT 

Temple— Shebait of— Office of— Emoluments of 
—Right to. 

(1914) 41 1. A. 267 (274) = 42 C. 244 (252). 
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HINDU LAW— rCw/CrA) 

Religious Endowment—Shebait of- Office of— 

Founder’s heirs. 

Rif^ht of. 

According to Hindu !a\v, when the worship of a thakoor 
has been founded, the siiebaitship is held to be vetted in 
the heirs of the founder, in default of evidence that he has 
disposed of it otherwise, or there has been some usage, 
course of dealing, or some circumstances to shew a different 
mode of devolution (1). (^Lord 1 { obhou sc .) GOSSAMEE 

Skee Greedhareejei-: v. Human eolljee Gossamee. 

(1889) 161. A. 137 (144) -17 C. 3(20) = 5 Sar. 350. 

— - —(2) {Lord Shaivf) PRAMATHA NATH MULLICK 

7-. Praid UMNA Kumar Mullick. 

(1925) 521. A. 245 (257) = 52 0. 809 -23 A. L. J. 557 = 
41 C. L, J. 551 22 L. W. 492 (1925) M. W. N. 431- 
2 0. W. N. 567-27 Bom. L R. 1064 = 30 C.W.N. 25- 
87 I.C. 305 = 3Pat. L. R. 315- A. I. R. 1925P.C. 139 = 

49 M. L. J. 30. 

Where there is no reliable evidence as to who foun- 
ded a religious endowment, or as to the terms or conditions 
of the foundation, the legal inference is that the title to the 
property, or to the management and control of the property, 
as the case may be, follows the line of inheritance from the 
founder. {Sir Arthur Wilsonf) Mahar.AJA JaGADIN- 
URANATH ROY BAHADUR z/. RANI HeMANTA KUMARl 

DEBI. (1904) 31 I. A. 203 (208)= 32 C. 129(139) = 
8 C. W. N. 809 = 6 B-om. L. R. 765=1 A. L. J. 585- 

8 Sar. 698. 

— Right of — Claim by than inconsistent with or oppo- 

sed to purpose which founder had in view in establishing 
worship — Effect . 

The rule laid down in 16 I. A. 137 that “According to 
Hindu Law, when the worship of a thakoor has been 
founded, the shebaitship is held to be vested in the heirs of 
the founder, in default of evidence that he has disposed of 
it otherwise, or there has been some usage, course of dea- 
ling, or some circumstances to shew a different mode of 
devolution,” must from the very nature of the right, be 
subject to the condition that the devolution in the ordinary 
line of descent is not inconsistent with or opposed to the 
purpose the founder had in view in establi>hing the wor- 

shin. 

In a suit brought by the plaintiffs claiming the shebait- 
ship of a Hindu temple belonging to the Baliavacharya j 
Gossains on the ground of their being the heirs-at-iaw of 
the foundtr, it appeared that, being Bhats, and not belong- 
ing to the Gossain Kui, the plaintiffs were not competent 
to be shebaits of a Ballav temple where the rite's were per- : 
formed according to the Ballav ritual, which they could not 
perform. Held, that to allow the plaintiff’s claim would 
defeat the purpose for which the worship was established. 
{Mr. Ameer Ali.) MOHAN LaLJI 7 /. GOKDHAN LAIJI 

MaHORAJ. (1913) 40 I. A. 97 (103-4) = 

35 A 283 (288-9) = 17 C. W. N. 741 11 A. L. J. 548 = 

17C. L. J. 612 = 15 Bom, L. R. 606 = 
(1913) M. W. N. 536=14 M. L. T. 27-19 I. C. 337 

Functions and duties of. 

-Law governing. See HINDU Law — RELIGIOUS 

Endowment — Law applicable to-- Office of 

MOHUNT. 

Grant of, with obligation to appoint named 

PERSON AS successor. 

— Validity of. 

Quaere : whether, in point of law, a grant of Mohantship 
can he made by any holder of the office with the superad- 
ded obligation imposing on the grantee the necessity of 
following the wishes of the grantor as to the person whom 


HINDU LA 

Beligious Endowment— Shebait of— Office of— 

{Contd.') 

Grant of, wiih obligation to appoint 

NAMED PERSON AS SUCCESSOR— (Cc^w/^^.) 

he is to appoint to be his .successor in that office (428). 
{Lord Romillv.) GreeDHAREE DOSS r-. NUNDKISSORE 
DOSS. (1867) 11 M. I. A. 405 = 8 W. E. P. C. 26 = 

2Suth. 86=2 Sar. 306. 

Hereditary office and emoluments attached 

THERETO. 

j Ad\erse enjoyment of emoluments by person not 

entitled to hold office — Effect of, against person entitled to 
office — Right to emoluments depending upon right to posses- 
sion of office. Sec LIMITATION ACT, OF l908— ART. 124. 

(1914) 41 1. A. 267 (273-4) = 42 C. 244 (251-2). 

Adverse possession of, against father — Effect 

against son. See LIMITATION ACT OF 1908-Akt 124— 

Hindu t.aw — Religious Endowment — Manager- 

Hereditary OFFICE AND EMOLUMENT. 

(1899) 27 I. A, 69 = 23 M. 271. 

Life estates in succession in — Ruling in Tagore case. 

— Applicability of. 

The Hindu law of inheritance does not permit the crea- 
ation of successive life estates in a religious endowment. 
The ruling in the Tagore case that all estates of inheritance 
created by gift or will so far as they are inconsistent with 
the general law of inheritance are void as such and that by 
genera] Hindu law no person can succeed thereunder as 
heir to estates described in the terms which in English law 
' would designate estates tail, is applicable to an hereditary 
office and endowment as well as to other immoveable pro- 
perty (78). {Sir Richard Couch.) GnaSAMBANDA 
Pandaka Sannadhi Velu Pandaram. 

( 1899) 27 I. A. 69 = 23 M. 271 (281) = 

2 Bom. L. R. 597 -- 4 C. W. N. 329 = 7 Sar. 671 = 

10 M. L. J. 29. 

Sole of - Validity. 

Held, that in the absence of proof of any custom, a sale 
by a hereditary trustee of his hereditary right to manage a 
religious endowment and to enjoy the lands forming the 
endowment was void and gave no title to the purchaser (76). 
{Sir Richard Cowh ) GNANAPA.MBANDA PANDARA 

-Sannadhi Velu Pandaram. (1899) 271. A. 69 = 

23 M. 271 (279) = 2 Bom. L. R. 597=4 C. W. N. 329 = 

7 Sar. 671 = 10 M. L. J. 29. 

Sole invalid of — Possession of purchaser under, 

adverse to shebait. 

An invalid sale by a hereditary trustee of his hereditary 
right to manage a religious endowment and to enjoy the 
lands forming the endowment is void and gives no title to 
the purchaser. The title remains in the vendor and the 
posjiession which is taken by the purchaser is adver.'-e to him 
(76). {Sir Richard Couch.) GNANASAMBANDA PaNDARA 

Sannadhi v. Velu Pand\kam. 

(1899 271. A. 69 = 23 M. 271 (279) = 

2 Bom. L. R. 597 = 4 C. W. N. 329 = 7 Sar. 671 = 

10 M. L. J. 29. 

Insolvent— Appointment of. 

Impropriety and improbability of. 

The second deed of partition does afford ground for su.s- 
picion. It appoints as a shebait one whom no prudent 
person would appoint a trustee, one an actual ii»=olvent. 

Such an appffintment. independently of its obvious impro- 
priety, would be little likely to be made by a Hindu family 
having several and more corrpetent members, from the fear 
of the scrutiny to which it might lead if the creditors of the 
shebait traced the property to his possession (303-4) {Sir 
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HINDU LAW— (C^7W.) 

Religious Endowment— Shebait of— Office of— 

( Contd.) 

Insolvent— appointaient ov~~{Cotitd.) 

/Robert Phillimore,) JaGGAT MOHINI Dossee v, MusSU- 
MAT SOOKHEEAfONEY DOSSEE. (1871) 14 M I A 289 = 
10 B. L. R. 19 P. C. = 17 W. R. P. C. 41 -- 2 Suth ‘ 512 = 

3 Sar. 23. 

Removal from — Grounds. 

— Removal of — English rules as to — Appli- 
cability, 

The grounds for removing a shel)ait from his olhce may 
not be identical with those upon which a trustee would be 
removed in this country (England). The close inierming- 
hng of duties and personal interests which together make 
up the otiice of shebait may well prevent the closeness of 
the analogy, but as part of the office it is indisputable that 

there are duties which must be performed, that the estate 

does need to be safeguarded and kept in proper custody, and 
if it be found that a man in the exercise of his duties I'.as put 
himself in a position in which a court thinks that the ol)li 
gations of his office can no longer be faithfully discharged 
that is sufficient ground for his removal. 

Where the High Court held that the protracted litiga- 
tions, due to the un\vi>e acts of a hereditary shebait, 1)y 
which the debutter estate had become heavily burdeneti 
with debts, anti the (ircumstances as.sociated with the claims 
which the shebait was Seeking to establish against the estate 
for litigation exprm es, were such as to render it undesirable 
that he should continue in the office, and the High Court ac- 
cordingly made a decree directing his removal from the 
office, their Lordships affirmed the judgment of the Higli 

Court. (^Lord Buci/uaster.) Pi .\KV AFGH \\ Muker'ji 

V. MONOHAR MUKEKJI. '1921)48 I.A. 258^264 5) = 

1 . T -iTf . 9 *'1026 7)^23 Bom. L. R. 913^- 

14L.W. 104 = (1921)M.W.N. 554- 19 A. L J 773- 

26 C.W.N. 133 = 2 P. L. T. 725- 621 C 76 = 

30 M. L. T. 24 ^(1922) P. C. 235 = 41 M. L. J. 68 

See also MaHOMKDaN LaW— WaKF— GaDDINA 


HINDU ijAW^iCoutd.) 

Religious Endowment- Shebait of— Office of— 

(Coutd.) 

Woman if can hold— (C outd.) 

those doubts, they can hardly apply to a case in which a 
Hindu by his will appoints nobody hut his wives to perform 
the duties which his .-ons cannot perform by rea.son of non- 
age (128) (ford Ilobhouse.) SURENi raKESH '.V ROV 

V, Doorgasundari HaSSEE. ' 1892) 19 I. A. 108 = 

19 C. 513(531-2) 6 Sar. 150. 

Religious Endowment— Shebait of— Property of 

Endowment. 

Alienation of. 

APPLIC.A'J ION OF, .\ND OF INCO.ME OF. 

CORPUS OF. 

Debt of Shebait. 

Derivative tenures as regards. 

Grant of — Validitn' of. 

Income of. 

Mortgage in favour of Sheb.mt wfi h income 
OF— Suit on. 

-Mortgage of- 

OwNKRSHip OF— I ncidents of. 

Pfrmanent le.ase of. 

Private property of Sheb.mt or. 

Purchase by Shebait ok. 

Purchase BY Shebait with .money borrowed on 
security of. 

Rents and kkofits of. 

Sale of. 

Alienation or. 

Benefit of estate — Alienation for — Meaning of. See 

Hindu L \w— Kxp;<essions— Denefit of estate. 

(1917)44 I.A. 147 40 M. 709. 

Deed ot — Recital in, tiiat property was debuiter and 

r !• 


SHIN OF— Removal from office of. 54 M.L J. 692 

Succession to. 

— ' — Law governing. HINDU Law — Religious 

lndowment— Law applicable to —Succession to, 

Suit ror recovery of, and of property of 
ENDOWMENT— Onus of Proof in. 

liimself claiming to be validly appointed 
shejait — Validity of hi.s appointment — Consideration of — 
1 ropriety. See EJECTMENT SUIT— Onus ON PLAINTIFF 

— Defend vNT’s title— Infirmity in, immaterial- 
religious Endowment. 

(1867) 11 M. I. A. 405 (430 1.) 

Widow IK can hold. 

^ widow can hold the office of a shebait 
(Lord Buckmaster.) RaWA MaGMRAM SitaraM 
V. Kastukbhai Manihhai. (1921) 49 I. A. 54 = 

46 B,. 481 (487) = 26 C W.N. 473 - 20 A L. J. 371 = 
35C.L J. 421 24 Bom. L. E. 584 30M.L.T. 268 = 
1922) M.W. N. 319- A.I.E. 1922 P. C. 163 

66 I. C. 162 -42 M. L. J. 501. 
Will bequeathing. 

- Hindu Law— Will — Religious Endow- 

ment. 

Woman if can hold. 

~^Ppointment as shebait by 70111 of husband — Right 

lobe slubait in case of. 

ni/vl cases doubts have been expressed whether W'omen 
gnt to be shebaits ; but whatever may be the force of 


, , , - ^ i.-v* aiivi 

tnat alienation was for binding ifiirpo.'*es — K eliance on, as 
admission that property was cffibuticr. ignoring latter part 
of recital— Permissibility. See -A DMiSSHiN— DEED— AD- 
MISSION IN— Must be taken .as a whole— (2). 

(1876) 4 I. A. 52(62)= 2 C. 341 (350-1.) 

- P^’^^oer of— Manager of infant heir — Power ana- 

logous to that of. 

The position of the .ffiebait of an idol in regard to the 

ulienntion of :he dewutter property of the idol i.- analogous to 
that of a manager of an infant, and he has the same autho- 
rity, wlilch in both cases arises from the necessity of the 
case, to raise money for the benefit of the estate (64.) (Sir 
l^fontagnc E. Smith.) K^ NWIR DOOI-G.ANAI H ROV z- 

Ram ChundekSen. (1876) 4 I. A. 52 3 Suth 375 = 

... 2 0.341 (352) = 3Sar.681. 

I he power of the mohunt to alienate debntter property is 
like the power of the manager for an infant heir, limited to 

ne-'essity ' 165.) (Sir Andrew Sco/de.) 

(1909)36 I. A. 148 - 36 0. 1C03 (1013) = 10 C.Ii.J. 284 = 
14 0. W. N. 1 ~ 11 Bom. L. E. 1234 6 A. L. J. 857 = 

„ 4 1. 0. 449 = 19M. L. J.530. 

heprescntation of necessity — Purchaser bonafide^d’- 
lietung in. and taking purchase on faith of — Misapplica- 
tion of purchase- money by shebait— Purchaser f affected by. 

If the temples were out of repair, and if R (the shebait) 
offered t.,is mokiirruii pottah to raise money for the purpose 
of doing the repairs that the temple required, the purchaser 
uho bona fide took it upon that representation would clearly 
be entitled to keep his purchase. It may be that R did not 
intend to apply the money to the purpose for which sfie 
professed to require it. It may be that she always intend- 
ed tc apply it to the payment of the Government revenue as 
It appears that in point of fact she did. But unless the pur- 
chaser was aware at the time he ii'ade the purchase that tliat 
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HINDU LAW— 

Eelisious Endowment— Slie'bait of— Property of— 
Endowment -^^Conid.) 

Al.LENA'i ION Oy—(Co/ii(L) 

was her intention, ;uk 1 that the statement in the deed was 

a cloraMe one, he could not be injured by iier concealment 
of the true object, or by her ha\ing sul>sec|uently applied 
the money to a difterent purpose. She, as the manager of 
this estate, had the same right, or an analogous light to that 
of the manager C)f an irfanl heir (b.'>.) (A/b Aloi/tagne t . 
Smith ) KONWrk DOUKtlANATH ROV t'. KaM CHUNHER 

SkN. (1876)4 1. a. 52 2 C. 341 (351 2) - 3 Sar. 681 - 

3 Suth. 375. 

Validity of~C.'onditions—Asthai— Property of. AVr 

Hindu law — Kkligious endow.ment— Asthae— 

MOHUN'r OK — ALIENATION OF ASTHAL PROPEKTV BY. 

(1883) 10 I- A. 62(65) - 
9 C. 961 (971) and (1918) = 35 3VI. L. J. 5. 

Validity of — Rule as to. 

There is no doubt that, as a general rule of Hindu law, 
property given for the maintenance of religious worship and 
of charities connected with it is inalienable (l50). {Sir 
Montague E. Smith.) I’FOSUNNO KUMARl DEBYA v. 

G()L\U C'H \ND Hahoo. (1875) 21. A. 145 = 

14 B.L.R. 450 23 W.E. 253 - 3 Sar. 449 = 3 Suth 102. 

Application of, and of income of. 


■Alien chanty — Application to — Breach of duty. 


A trustee of a charity is not justihed in applying its pro- 
perty or the produce thereof to another charity which is not 
in any sen^e sul)sidiary to or connected with the former 
charitv but which is an entirelv separate and independent 
charity. i^Ln'd Atkinsonf) PaLANTAPPA 
J.)KIVASIKAM \NY P.4NDARA. 

40 M. 709 -22 M. L. T. 1 = (1917)M. W. N. 507 

61.. V/. 222 - 21 c. W. N. 729=19 fgZ 

26 C. L. J. 153 = 1 Pat. L.T l. 

law governing— Usage of institution. AVf HINDU 

L^W— RELIGIOUS endowment- LAW APPLICABLE lO 

property of endowment and of its income. 
-PROPERIV ^ ^ 147 (119 50) - 40 M. 709. 

CORPUS OF. 

Attnchment and sale of, in execution of personal 

sii.ous («87, « r 

Sale of, in execution of decree against shebail foi 

binding debts— Validity. Hindu Law— Kfeigious 

endowment— IDOL -PROPER'I'V ok— Execut ion sale 

OF CORPUS OF, etc. (1875) 2 I. A. 145 f 150). 

nruT ni- 5NHPP.An'. 


Rinding debt — Decree for. See HINDU LAW 

Religious Endowment— Shebait of (i) debt bin- 
ding OF ; AND (2) DICREE FOR. 

Liability for— Conditions. 

Notwithstanding that property devoted to religious pur- 
poses is, as a rule, inalienable, it is competent for the shebait 
of property dedicated to the worship of an idol, in the capa- 
city as shebait and manager of the estate, to incur debts and 
borrow money for the proper expenses of keeping up the 
religious worship, repairing the temples or other possessions 
of the idol, defending hostile litigious attacks, and other 
like objects. The power, however, to incur such debts must 
be measured by the existing neces.'^ity for incurring them 
The authority of the shebait of an idol’s estate would 
appear to be in this respect analogous to that of the mana- 
ger for an infant heir as laid down m the case of Hanoo- 

man Persaud Panday (l5l 2). 


HINDU l^PVlN—iContd.) 

Religious Endowment— Shebait of— Property of— 
Endowment- -(Ct;;//^^.) 

Debt of Shebait— 

It is cnly in an ideal sense that property can be said to 
belong to an idol ; and the possession and management of 
it must in the nature of things be entrusted to some person as 
shebait or manager. It would seen to follow that the person 
so entrusted must of necessity be empowered to do whatever 
may be required for the service of the idol, and for the 
benefit and preservation of its property, at least to as great 
a degree as the manager of an infant heir. If this were 
not so, the estate of the idol might be wasted or destroyed, 
and its worship discontinued, for w'ant of the necessary 
funds to preserve nnd maintain them (l52). {^Sir Montague 
E. Smith.) PkOSUNNO KUMARI DrBYA v. GOLaB 

Chand RaBOO. (1875)2 1. a. 146 = 14 B.L.R. 450 = 

23 W. R. 253 = 3 Sar. 449 = 3 Suth 102. 

Derivative tenures as regards 

Creation of-—Pim)er of. 

In the exercise of the office of shebait, the shebait of an 
idol could not alienate the pioperty devoted to its religious 
services, though she might create proper derivative tenures 
and estates conformable to usage (273). {lord Chelmsford.) 

Maharanee Shib{':ssouree Dehiaz^. Mothoornath 
ACHARJO. (1869) 13 M. I. A. 270 = 13 W. R. P. C. 18 = 
15 B. L. R. 178 (Note)= 2 Suth 300= 2 Sar. 528. 

Grant of— Validity of. 

- - Right to dispute — Estoppel. 

In the case of a Shebait a grant by him in violation of 
his duly of an interest in endowed lands which he has not 
authority as shebait to make may possibly under some 
circumstances be good as against himself by way of estoppel, 
but is not binding on bis .successors. {Sir John Edge.) 
Nainafillai MARK.AYAR V. Ramanaihan Chethar. 

(1923)51 I. A. 83 (97)= 47 M. 337 = 

A. I. R. (1924)P. C. 65 = 22A L J. Io0 = 19 L.W. 269 = 

34 M. L. T. 10 = (1924)M. W. N. 293 - 
100 . &A. L. R. 464 = 28 C. W. N. 809 = 821. C 226 = 

46 M. L. J. 546. 


INCOME OF. 

— ('Atv also UNDER 'JHIS SUB HEAD— KENTS AND 

PROFITS). 

Acquisitions by shebait with— Ownership of. Sa 

HINDU Law — Religious Endowment— asthal— 

Mohunt of- Grant by native ruler to. 

{191B) 35 M. L. J. 6 r9-10). 


Application of— Law governing— Usage of institution 

Hindu Law — Reijgious Endowment— Law 
afpiicable to -Property of endow^mhnt and its 
INCOME. (1917) 44 I. A. 147 (149-160) = 40 M. 709. 

-Application of, to alien charity— Breach of duty. 

See tIINDU LAW— RELIGIODS ENDOWMENT— ShEBAIT 

OP Property of endowment — Application of. or 

PTC. (1917) 44 I. A. 147 (160) = 40 M. 709. 

Surplus income-- Appropriation for personal use — 

^^The^settled rule of administration with regard to such 
institutions under the law of India is that their admini- 
stration must be, not for the personal ends of the trustee or 
trustees, but entirely for and on l:ehalf of and in the inte- 
rest of the institution itself (p. 223). The trustee cannot 
employ surplus income for his personal use. His duty is to 
refrain from the personal enjoyment of such surplus and to 
add the same to the capital of the estate to l;e administe- 
red and thi.s law also applies to the property of a math or 

asthal whether the title to the .same is in a gurukal a.s 
spiritual head of the institution— which is the ordinary case 
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HINDU LAW- 

Eeligioufl Endowment— Shebait of— Property of 
Endowment— 

Income 

—or in trustees according to the usage and custom of the 
institution (226-7). Shaw.) ArunaCHALLAM 

Chetiy V. Venkatachalapathy Guruswamigal. 

(1919) 46 I A. 204 = 43 M. 263(268-70) = 
24 0. W. N. 249 = 26 M. L. T. 479 = 
(1919) M. W. N. 850 = 10 Ii. W. 642 = 
17 A. L. J. 1097 = 53 I. C. 288 = 37 M. L. J. 460. 

Mortg.age in favour of Shebait taken with 

INCOME OF— Suit ON. 


Succeeding sJubait^s right of. 

Where out of the income of an endowment money is lent 

on mortgage to a person by the shebait of the endowment 

the person appointed by the latter as nis successor in the 
shebaitship is entitled to sue the debtor for the recovery of 
the loan. (A» A7idrew Scoblc.) MaHANT HISHAMBar 

Das 7'. Thakur Drigbijai Singh. 

(1906) 32 I. A. 172 (176) = 27 A. 581 (691) = 
9 C. W. N. 914 = 2 C. L. J. 182 = 7 Bom. L. K. 869 = 

8 O.C, 297 = 8 Sar. 849 = 15 M. L. J. 323. 

Mortgage of. 


Antecedent debts on very oppressive terms^Mort gage 

on easy terms for paying opf—Validity^Froof of necessity 
for earlier loans if condition of. 

The learned judges of the High Court appear to I)e 
of opinion that the procurement by the shebait of a mutii 
of a lean of money on easy terms for the purpose of paying 
oft antecedent loans obtained on very oppressive terms can 
never be held to lie a necessary proceeding unless the obtai- 
ning of the oppressive loan was. at the time it was obtained, 
a matter of necessity also. This view is not correct (265)! 

It is the immediate, not the remote cau.se, the.-.///// 
causans, of the borrowing which has to be considered (267) 

Where therefore, the immediate cause of the borrowing 
was the Muth’s need of money to 6arry on and pay for its 
services, but the remote cause of the Muth^s need was due 
to the profligate expenditure of the shebait. hetd tliat a 
mortgage executed iiy the sheliait for such immediate cause 
was binding on the muth (267). {Lord Atkinson.) NiLadri 
bAHU V. MaHaNT CH.'VI URBHUJ D.\S. 

(1926) 63 I.A. 253 = 25 A.L.J. 8 = 28 Bom. L. R 1418 = 
44 C.L.J. 494 = 31 C. W. N. 221 = (1926) M.W.N 857 = 
38M. L.T. P. C 24 = A. I. E (1926) P. C. 112 = 

98 I. C. 576 = 51 M. L. J. 822. 

; Necessity-Mortgage for — Decree on foot of—Reali 
sation of amount of, from rents and profits — Provision in 
decree for — Receiver — Appointment of. 

In a suit to enforce a mortgage of mutt property executed 
by a Shebait, their Lordships directed that the portion of 
the mortgage debt legitimately attributable to the endow- 
ment under the Hindu law should be realised from the 
profits of the debutter property. They directed the High 
Lourt to appoint a Receiver to realise the rents and profits 
ol the debutter estate and provided that the shebait’s share, 
after payment of maintenance allowance to be fixed by the* 
court, should be allocated for the payment of the morteaue 
debt (267-8). (Lora Atkinson.) NlEADRl SahU % 
MAHANT CHATURBHUJ DaS. (1926)63 I. A. 253 = 

A. L, J.8 = 28 Bom. L. E. 1418 = 44 C. L. J. 494 = 

31 C. W. N. 221 = ( 1926 ) M. W. N. 867 = 

38 M. L.T.P.C.24 = A. I.E.(1926)P. C. 112 = 

98 1. C. 576 = 61 M.L-J. 822. 

Necessity for— Proof of— Onus— Quantum— Recent 

transaction recognised by succeeding 

- Distinction. HINDU LAW-ReugiouI 
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HINDU -LieO—iContd.) 

Religious Endowment -Shebait of— Property of 
Endowment— 

Mortgage o\~(Contd.) 

Endowment— M u I h—mohunt of— Proi^ertv of 

MUTH--M0RTGa(;e ok. (1917) 44 I. A. 98 (902) = 

40 M. 402 (408). 

'Service and benefit of idol — Mortgage for money bor- 
rowed for — Validity of. 

Quaere \\ here the sliebait of an idol has no power to 
make a specific pledge of the aewutter property to secure 
money borrowed by him for the service and Ijenefit of the 
idol (149-50). (Sir Montague Smith) PROSUNNO 
KUMAR] DEJtVA r. GOI.AB CHAND UaBOO. 

(1875) 2 I. A. 145= 14 B. L. E. 450 - 23 W. E. 253 = 

3 Sar. 449 = 3 Suth. 102. 

“ -Ownership of— Incidents of— Law governing. See 

Hindu Law — Religious— Endow .ment — Law appli- 
cable TO — Property of endowmen j’. 

(1919) 46 I. A. 204 (223 4) 43 Ivl. 253 (268 ). 

J^LR.MANENT LEASE Of. 

■ C us tom iuithoi i si ng— Validity a / —F.sseniiah 

Where, in recording a finding that an ancient cu.stom 
existed authorising and empowering a shebait to alienate 
debutier lands at a fixed rent or in consideration of a pre- 
mium, whether he was constrained so to do by some neces 
-sityor the contrary, and whetlier the alienation was a bene- 
fit to the debutter estate or not, the Distiict Alunsif 
observed : ‘ I must find that for a very long time perma- 

nent leases of temple land are being granted and that the 
alienees are in undisputed possession thereof”, and the sub 
ordinate Judge stated : “If custom were needed to iusiifv 
such a grant, the District Munsif has found upon'the 
eudunce (and I agree in his finding) that such local usage 
does obtain in the village in que.^tioi,. 'Fhe custom is per- 
tecily reasonable, and is not opposed to public poliev ” tQr 
Lordships observed that there could scanxdy be a more 
ing instance of the misapplication of tlie word “ Custom ” 
or a more remarkable instance of forgetfulne.^s of essentials 
of a custom which modifies the ordinary law. (Lord 
Atkinson) PaLANIAPPA CHETTY z*. DeIVASIKAMON V 
PANDARA. (1917) 44 1. A. 147 (157-8) = 40 M 709 J 

IPat. L. W 697 = 21 C.W N 729 = 

26 C. L. J. 153 = 15 A. L. J. 485 = 19 Bom L E 567- 
22 M. L. T. 1 =6 L. W. 222 = (1917) lo7~ 

39 1. C. 722 = 33M. L. J. 1. 

^ i d I ease — Period for lohiefi^ enures. 

A Mokarari pottali or permanent lease of debuttur pro 
pony granted by a niohunt without any special circumstances 
of necessity to justify the grant enures, son the most favour- 
able construction, only for the lifetime of the Grantor f VA- 
AndreTv Scofde.) AliHIRAM GOSWaMI ^v. SHYAMA 
Charan N.andi. (1909) 36 I A. 148 (165?-^ 

36 C. 1003 (1013) = 10 C. L. J. 284 = 14 C. W N l = 

11 Bom. L R. 1234 = 6 A. L. J. 867 = 4 I. C. 449 = 

19 M.L.J. 530. 

-—Mol'u''' ol mutt— Permanent lease of mutt property 

by. See HINDU Law— RELIGIOUS ENDOW.MENT--MUTT 

OF-PROPERTV OF MUTT-PeRMaNEOT 

LtAoE OF . 

Presumption of-Propriety. .Y.r LANDLORD AND 
TENANT—] ERMANENT TENANC\ — PRESUMPTION* OF 

Religious endowment. 

(1923)61 I.A. 83 (97-8) = 47 M. 337 

I 'alidity of. 


To create a new and fixed rent for all time thoual, 

^equate at the time, in lieu of giving the endowmiit the 
benefit of an augmentation of a variable rent, from tin... 
time, would be a breach of duty in a shebait. and is Lt 
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HINDU IiAW-(Cw//r/.) 

Religious Endowment— Shebait of— Property of 
End 0 wme nt — ( A ) 

Permanent lease o^— (C onte/.) 

therefore, presumable (275) (Lord Chelmsford.) MAHA- 
RANEE SHIBESSOUREK DEBIA r. MOTHOORANATH 

ACHARJO. (1869) 13 M. I. A. 270 = 13 W.R. P. C. 18 = 
16 B. L. R. 178 (Note) = 2 Suth. 300 = 2 Sar. 628. 

In this case it cannot be said the grant of a mokurrari 
pottah was an improvident way of raising money, if it were 
necessary to do it at all. It still left a rent for the sustenta- 
tion of the idol (M). (Sir .^/ontai^ne E. Smith) KONWUR 
DOORGANATH ROY re KaM CHUNDER SeN. 

(1876)4 I. A. 62- 2 C. 341 (362-3) = 3 Sar. 681 = 

3 Suth. 376. 

To create a new and fixed rent for all time, though ade- 
quate at the time, in lieu of giving the endowment the 
benefit of an augmentation of variable rent from time to 
time would be a “ breach of duty ” in the trustee unless 
there were special circumstances of necessity to justify it. 
(Sir Andrno Scohlc.) SeENA PENA KEENA SeeNA 
M \V \NI)I CHE'ITIAR 7'. CHOKKALINGAM PiLLAV. 

(1904) 31 1. A. 83 (88): 27 M 291 (295) = 
8 C. W. N. 546 = 8 Sar. 587= 14 M. L. J. 200. 

It was urged that the power of leasing property devoted 
to religious purposes would not extend beyoncl the granting 
of a lease for the life of the head of the religious charity, 
whoever it might be, for the time being. T he disability of 
a shebait to make a permanent grant is not however, 
absolute. There is attached to the office in_ special and 
unusual circumstances, the power of making a wider 
grant than one which enures only for his life. (Lord Buck- 
master BAWA MAGNIRAM SlTAKAMv. KASTURBHAI 

(1921) 49 I. A. 64 (68-9) = 46 B. 481 (487) = 
26 C. W. N. 473=20 A. L. J. 371 = 
36 C L J 421= 24 Bom. L.E. 684 = 30 M. L. T. 268- 
0922) M.W. N. 319= A. I.E. 1922 P. C 163 = 
^ 661. C. 162 = 42 M. L. J. 601. 

yulidity of Agricultural lauds and building sites 

•^Distinction. . , , ^ 

Where a shebait of a Hindu temple leased out on Per- 
manent cowli a house site belonging to the temple on which 
there were some rums and which was not fetching any in- 
come on a premium of Rs. 93-12-0 to the trustees of an- 
other’ charity and the succeeding shebait sued for a declara- 
tinn that the permanent lease was invalid and for recovery 
LT^iSLion of the site after demolishing the buildings 
whiX^ lessees had erected on the site, held that the grant 
of a lease in perpetuity of debutter lands at a fixed rent 
required to be justified by unavoidable necessity and that an 
alSolute alienation of the property in perpetuity in conside- 
ration of a premium also required to be justified by the same 

kind of necessity. • u i 

There is no distinction in this respect between agricultural 

lands and building sites. i , 

It is a breach of duty on the part of a shebait, unl^s con- 
strained thereto by unavoidable necessity, to grant a lease in 
neroetuity of debutter lands at a fixed rent, however, acle- 
that rent may be at the time of granting, by reMon o 
t^he fact that by this means the debutter estate is deprived 
of the chance it would have, if the rent were variable, of 
deriving benefit from the enhancement in value in the 
future of the lands leased. {Lord Atkinson.) P.ALANIAPP.t 
CHETTY V. DEIVASIKAMANY PANDARA. — aa 

K.m'nsv.uiLi (1917) 44 I. A. 147 = 40 M. 709 = 

f S ?5l: 


HINDU 'LPC^^(Contd.) 

Religious endowment— Shebait of— Property of 
Endowment— 

Permanent lease 0¥—(Contd.) 

Validity — Presumption '--Lapse of time — Effect. 

Although the manager for the time being of a religious 
charity has no power to make a permanent alienation of 
temple property in the absence of proved necessity for the 
alienation, yet the long lapse of time between the alienation 
and the challenge of its validity is a circumstance which 
enables the court to assume that the original grant was 
made in exercise of that extended power. 

Their Ixjrdships have no hesitation in applying the above 
doctrine to the present case. If in fact the grant, the vali- 
dity of which is in question, was made by a person who 
possessed the limited power of dealing under which a she- 
bait holds lands devoted to the purposes of religious wor- 
ship, yet none the less there is attached to the office in 
special and unusual circumstances, the powder of making a 
wider grant than one which enures only for his life. At the 
lapse of 100 years, when every party to the original transac- 
tion has passed away, and it becomes completely impossible 
to ascertain what were the circumstances which caused the 
original grant to ):>e made, it is only following the policy 
which the courts always adopt, of securing as far as possible 
quiet possession to people who are in apparent law'ful hold- 
ing of an estate, to assume that the grant was lawfully and 
not unlawfully made. (Lord Buckmaster.) BAWA MANGI- 
RAM SiTARAM V. KASTURBHAI MANIBHAI. 

(1921) 49 1.A.64 (69) = 46 B. 481 (488) = 
26 C. W. N. 473 = 20 A.L. J. 371 = 36 0. L. J. 421 = 

24 Bom. L. R. 684 = 30 M. L. T. 268 = 
(1922)M.W.N. 319 -A. I. E. (1922) P. 0. 163 = 

66 I. 0. 162 = 42 M.Ii.J. 601. 

Validity of—Rule—Excepti on. 

A mokarruri pottah of debutter lands granted by a 
Mohunt in consideration of money required for the repair 
and completion of a temple, for which no other funds could 
be obtained, is no doubt valid and binding on the endow- 
ment. The general rule, however, is that, apart from such 
necessity “ to create a new and fixed rent for all time, 
though adequace at the time, in lieu of giving the endow- 
ment the benefit of an augmentation of a variable rent from 
time to time, would be a breach of duty ” in the Mohunt 
(I65). (Sir Andrtio Scoble.) ABHIRAM GOSWAMI 
V Shyama Charan Nandi. (1909) 361. A. 148 = 

36C. 1003 (1013) = 10C.I,.J. 284 = 

14 C W N. 1 = 11 Bom. L. B. 1234 = 6 A. L. J. 857= 

4 1. C. 449 = 19 M. L.. J. 630. 

Private property of shebait or. 

Acquisitions with income of debutter property. Sec 

Hindu law — Religious endowment — Asthal — 
MOHUNT OF— Grant by native ruler to. 

(1918) 36 M. L. J. 6 (9-10). 

-Evidence. See TRUST— TRUSTEE— TRUST PRO- 
PERTY— PRIVATE PROPERTY OF TRUSTEE OR. 

(1920) 48 I. A. 12 (16) = 48 C. 493 (498). 

js-aidenee — l^ill by shebait describing himself as 

owner and proprietor— Admissibility of. . ^ , 

The mere fact that, in a will executed by the head ot a 
relicious foundation, he describes himself as the owner and 
nroprietor of the properties of the endowment, is no evi 
deuce that any particular property was his personal property 
or acquisition. {Mr. Ameer Ali.) MUSAMMAT KaMALA 

(1920) 13 L. W. 166(168 9) = 26 C. W. N. 217 = 

23 O a 171 = (19201 M. W. N. 563 = 68 I. C. = 

28 M. L. T. 404 = 7 0. X. «[■ 4W = 

2 U. P. X. B. (P. 0.) 180. 
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HINDU LAW-(C^7«/,/.) 

Beligious endowment— Shebait of— Property of 
Endowment— (CiJwA/.) 

Private property of Shehait or-(cW(/.) 

/ssiie as /(j — Evidence — Pytnash proceedings Sur- 
vey and settlement register of village — Vahee of. 

Where ihe question was whether the suit lands, which 

was situated in the Chingleput District and were held under 
the niirati tenure, belonged to the suit temple oi were the 
private property of the respondent, who, in point of fact, 
was its Dharmakarta or hereditary trustee, held that the 
greatest weight must be attached to the elaborate painiash 
proceeding of 1876, and in particular to the survey and 
settlement register of the village in which the suit lands 
were situated. 

It cannot be too clearly premised, however, that the 
Board would not hold any such record to be conclusive evi- 
dence of ownership ; but. upon the other hand, their Lord- 
ships cannot be blind to the importance of such a document 
which appears, de facto, to have settled the bounds of the 
possessions of the lands dealt with therein for a period of 35 
years— that is to say, from 1876 to 1910. This is especially 
important in any case where the personal as against the 
trust claim is supported also, and alone, by a reference to an 
earlier record of a similar character. {Lord Shauh SRINI- 
VASA Chariar V. Evalappa Mudaliar. 

(1922) 49 I. A. 237 (246 7)-45 M. 566(576)- 

31M. L. T. 1-16L. W. 247 = 
24 Bom. L. R. 1214- 36 C. L. J. 624 = 
A, I. R. (1922) P. C. 326-27 C. W. N. 317 = 
21 A. L. J. 260-68 I. C. 1 = 43 M. L. J. 636. 

Mortgage of debutter property— Property purchased 


* 95 ^ 


by bhebait with money raised by. Sir HINDU LAW'— 

Religious endowment— asthal— Mohunt of— 

Property of asthal— Purchase with, etc 

(1877) Bald 140 (146-7). 

^^f p,oof-~Property skaion to have been once 

debutter property. 

Their Lordships must dissent entiiely from the view that 
where the discoverable origins of property show it to be 
trust property the onus of establishing that it must have 
illegitimately come into the trustee’s own right rests upon 
the l^neficiares. Upon the contraiy, the ouns is, and is 
heavily, upon the trustee to show by the clearest and most 
unimpeachable evidence the legitimacy of his personal acqui- 
sition. {Lord Shaw.) SRINIVaSA ChaRIAR v. EVaLAPPA 

Mudaliar. (1922)49 I. A. 237 (246) = 

45 M. 665 (576 6) = 31 M. L. T. 1- 16 L, W. 247 = 

24 Bom. L. R. 1214 = 36 C.L.J. 624 = 
A. I. R. (1922) P. 0.325 = 27 C.W.N. 317 = 
21 A.L. J. 250 - 68 I. C. 1. = 43 M.L. J. 636. 
Proof — Onus — Quantum . 

Any person contending that a particular property was the 
l^rsonal property or acquisition of the head of the founda- 
tion and not a part of the endowment might show that it 
Was acquired by the head with funds which belonged exclu- 
sively to him or which might be regarded as his official per- 
quisites. (A/r. Ameer Ali.) MuSAMMAT KaMALA LaCHHMI 

z'. Basdeo Prasad. (1920) 13 L. W. 156 (160) = 

26 C. W. N, 217 = 230.0. 171 = (1920) M.W.N. 663 = 
681.0. 900=28 M. L. T. 404 = 7 O. L. J. 434 = 

2 U.P.I1.R. (P.C.) 130. 

-^IVord “ Shri ” — Use of, in connection with property 

Where the question was whether a particular property 
alienated by the head of a religious endowment was his per- 
^nal property or acquisition or was the property of the en- 
dowment, //ef A/ that the fact that in all the accounts kept 
in connection with the foundation the property in question 
was mentioned with the prefix Shri'^ was significant, as 


HINDU JJi.Vl~~{Conid.) 

Beligious endowment— Shebait of— Property of 
Endowment— 

Private property of Shebait OK-~~(Contd,) 

the expression devoted its sacred or endowed character 
{Mr. Ameer Ali.) MuSAMMAT KaMALA LACHMI v, BAS 

(1920) 13 L. W. 166(160) = 
26 C. W. N. 217 = 23 0. C. 171 = (1920) M. W. N. 653 = 

58 1. C. 900 = 28 M. L. T- 404 = 7 O. L. J. 434 = 

2 U. P. L. R. (P.C.) 130. 

Purchase by shebait of. 

l>etting aside of — Terms — Purchase-money — Charge 
on debutter estate for. 

\\ hile setting aside a purchase of debutter property by its 
shebait, their Lordships declared him to be entitled to repay- 
ment of the purchase money and directed that it should be 
a chaige on the debutter estate. {Lord Buckmaster.) PEARY 
Moh.an MUKERJI V. Manohor MUKERJI. 

(1921) 48 I. A. 258 (266-7) = 48 C. 1019 (1029-30) = 

23 Bom. L. E. 913 = 14 L.W. 104 = 

^ N- 554 = 19 A. L. J. 773 = 
133 = 2 P. L. T. 726 = 62 I. C. 76 = 
30 M. L. T. 24 = (1922) P. C. 235 = 41 M. L. J. 68. 

rr r js name of — Betiami nature of. 

Held that a shebait who purchased property of which he 

was tru.stee benami in the name of his son made the benami 
purchase a cloak for an improper transaction. {Lard Buck- 

PKARY MOHUN MUKERJI r'. MaNOHAR MU- 

(1921) 48 I.A. 268 (266) = 

T w (1028-9)= 23 Bom. L. E. 913 = 

^ 104 = (1921)M.W.N. 564= 19 A. L. J. 773 = 

Qo X- 133 = 2 P. L. T. 725 = 62 I. C. 76 = 

30 M.L.T. 249 = (1922) P.C. 235 = 41 M. L. J. 68. 

'^‘‘Itdity — Purchase benami in name of another — 
1\hU applicable to siuh cases. 

a dissimilarity between a shebait and trustees to 
horn the rule against the purchase by a trustee of an estate 
of which he IS ti-ustee applies ; and it follows that rules and 
aeusions ^^hIch depend upon the special conditions attached 
particular class would not of necessity apply to 

forUdd'inP^^^^^^ these conditions did not exist. But the rule 
lorbidding the purchase of an estate by a person who stands 

m regard to his dealings with it in a fidudary relationship 
IS, however, general in its application. ^ 

Held that a purchase of debutter property by its shebait 
benami in the name of his son and without disclosing that 
he was the real purchaser was invalid. 

Considerations such as that the purchase was for abun- 
dant price, one largely above the market value of the pro- 
perty, cannot have weight where the purchase is challenged 
upon the grounds in the present suit. 

The rule laid down by Lord St. Leonards that even if an 
attorney or agent can show that he is entitled to purchase 
yet If instead of openly purchasing, he purcha^ in the 

name of a trustee or agent without disclosing the fact no 
such purchase as that can stand for a single moment, applies 
to this case. {Laird Bneimaster.) PeaRE MOHAN MUKER II 
V. MANOHAR MUKERJI. (1921) 48 I.A. 268 (266-6') = 

410. 1019(1028-9)= 23 Bom. L. E 913 = 

14 L.W. 104 =(1921) M. W. N. 664 = 19 A.L.J 773 = 

r-o r o. N- 133 = 2 P. L. T. 726 = 

62 I. C. 76= 30 M. L. T. 24 = (1922) P. C. 236 = 

Xi J fift 

Purchase by Shebait with money borrowed on ' 

security of. 

——Ownership of property purchased— Loan paid bv 
mohunt — credit for, m account with endowment— Ri^ht nf 

See Hindu Law— Religious endowment— asthat ' 
mohunt of— Property of asthal. ^^«al— 

(1877) Bald. 140 (146-7). 
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HINDU LAW— 

Religious Endowment— Shetait of— Property of 
Endowment— 

Kents and profits of. 


Decree for binding debts against shebait — Realisa- 
tion of amount of, from rents and profits of debutter pro- 
perty — Provision in decree for — Receiver — Appointment of. 
Sec Hindu Law— Religious endowment— Shebait 
OF— Property of endowment —Mortgage of— 

NECESSITY. (1926) 63 I. A. 253 (267-8). 

Decree against shebait directing realization of decre® 
amount out of — Execution of, against succeeding shebait in 
case of— Limiting of, to such rents and profits — Necessity. 

See Hindu Law— Religious endowment shebait 
OF - Decree against— Rents and profits of etc. 

(1876) 2 I.A. 146(153). 

Sale of, in execution of decree against shebait for binding 
debts — Expenses connected with institution — Provision in 
decree for — Necessity. See HINDU Law — RELIGIOUS EN- 
DOWMENT— IUOL—PropeRTY OF— Execution sale 
OF RENTS AND ETC. (1875) 2 I. A. 145 (153). 


Sale of. 


Fraudulent or hona fid: transaction — Evidence. See 

Hindu Law— Religious Endowment — Mohunt 
of— Sale of etc. (1877) Bald. 140 i, 143). 

Necessity for — Onus of proof of — Lapse of time — 

Question raised after long — Recital in salc'dced as to 
representation of necessity — Effect. 

The shebait of an idol sold dewutter property for the pur- 
pose of the repair of the temple, of the idol, the deed of sale 


expressly stating that the sale was effected for that purpose. 
Thirty years after the sale, the plaintiff came into court to 
set aside the deed of sale upon the ground that it was collu- 
sive. 

Held that, if the plaintiff had shown that the representa- 
tion of necessity for the sale, although made, was not believ- 
ed by the grantees, and that they colluded with the shebait 
to put a pretended consideration on the face of the deed, he 
might have succeeded (62-3.) {^Sir Montague h- Smith f) 

KonwAr doorganath ROY 7'. Ram Chunder Sen. 

( 1876 ) 4LA.62 = 2C.341 (351-2)^3Sar 681 = 

^ ^ 3Suth. 375. 


jY^cessity in part only for— Sale not liable to be set 

aside in toto on ground of. 

If part of the purchase money only was required for 
the repairs of the idol, or was represented to have been so 
required, and this was bona fide believea in by the grantees, 
the deed of sale by the Shebait would not be wholly void 
by reason that some of the money was raised for another 
purpose. It would then come to this, that loo much of 
the idoFs property may have been granted, and that a less 
quantity of land than that included in the grants would 
have sufficed to raise the money required for the temples ; 
but that would not be a sufficient ground for setting aside 
the deed altogether (65). (Sir Montague E. Smith.) 

Konwar doorganath roy V . Ram Chundar Sen. 

(1876)4 1. A. 52 = 2 C. 341 ( 353 ) = 3 Sar. 681 = 

3 Suth. 375. 

.-Necessity in part only for — Suit to set aside sale in 

case of— Offer in plaint to pay portion of price legitimately 

adva need — Necessity. 

In a suit to set aside a deed of sale of dewutter pro- 
perty by the shebait, it was found that part of the 
purchase money only was required for purposes justifying 

the sale of dewutter property. 

Held., that the plaintiff should have offered to leimburse 
the bona fide purchasers so much of the money as had been 
legitimately advanced, and that the suit brought to have 
the deed set aside unconditionally was unsustainable (65). 


HINDU LAW— 

Religious endowment— Shebait of— Property of 

Endownient-^(Ci7«/i/.) 

Sale OY—(CoHtd?j 


(Sir Montague E. Smith.) KONWAR DOORGANATH 

ROY V . Ram Chunder Sen. (1876) 4 1. A. 62 = 

2 C. 341 (363-4) = 3 Sar. 681=3 Suth. 375. 

Validity of — Repair of Umple of idol — Sale for. 

A sale by a shebait of an idol of the dewutter property 
of the idol for the purpose of the repair of the temple of 
idol, which was out of repair, would be justifiable (62). 
(Sir Montague E. Smiihf) KONWAR DOORGANATH ROY 

V . Ram Chunder Sen. (1876) 4 1. A. 62= 

2 0. 341 (350-1) = 3 Sar. 681 = 3 Suth. 376. 

Validity of—Sale solely for purpose of so investing 

price as to increase income to endowment. 

Attractive and lucrative as money-lending business may 
be in India, a shebait would not be justified in selling 
debutter land solely for the purpose of getting capital to 
embark in the money-lending busines.s. And no authority 
has been cited giving any countenance to the notion that a 

.shebait is entitled to sell debutter lands solely for the pur- 

po.se of so investing the price of it as to bring an income 
larger than that derived from the probably safer and cer- 
tainly more stable property, the debutter land itself. Such a 
transaction cannot be upheld on the ground of its being for 
the benefit of the endowment. (Lord Atkinsonf) PALANI- 

afpa Cheity V . Deivasikamany Pandara. 

(1917) 441 A 147 = 40 M. 709 = 22 M L. T.l = 
(1917) M. W. N. 607 = 6 L. W. 222 = 21 C. W. N. 729 = 
19 Bom. L R. 567=26 0. L. J. 153 = 1 Pat L.W. 697 = 

15 A. L J. 485-39 I. C. 722= 33 M. L. J. 1. 

Religious Endowment— Temple. 

(See also HINDU LAW— RELIGIOUS ENDOWMENT 

—Idol.) 

dedication TO PUBLIC OF. 

DHARMARAR'I’A of. 

ERECTION OF, ON PROPERTY. 

Grant t(j— Estate conveyed, 
interest in— D lRECl' INTEREST IN. 

JURIDICAL ENTITY IF A. 

Management ok. 

Manager of. 

Market— Value of. 

Private ownership of. 

Property of. 

PUBLIC TEMPLE, 

KAMESWAKAM TEMPLE. 

SCHEME FOR. 

Shebait OF. 

SUPERINTENDENCE OF. 

TIRUPATI TEMPLE. 

Trustee of. 

VJSITATORIAI. JURISDICTION. 


WORSHIP IN. 

Dedication to public of. 

--Inference of, from founders holding out of temple 


% public temple. 
t would be a legitimate inference to draw that the 

nder of a temple dedicated it to the public, if it is found 

I he held out the temple to the public as a public temple 

6). (Sir John Edge.) LaKSHMANA ^OVSDAli v. 

bramanta Ayyar. 1 ^ 

A I E. (1924) P. 0.44 = 22 A. L 1.169 = 
(1924) M. W. N. 278=29C.W.N 112 = 
33 M L.T. 466 = 10 O, & A. L, R. 606= 81 I. C. 618. 

^/eld^'^on^ the evidence in the case, that founder of 
suit temple held out and represented to the nmaa 
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HINDU LAW— 

Religious endowment— Temple— 

Dedication to public ov^{Contd.) 

public, that It was a public temple at which all IlintUis 
might worship, and that the inference was that he had 
dedicated the temple to the public (258). {sir fohn Ed^c,') 
LAKSHMANA GOUNDAN V. SUBk AMANIA AYY AK. 

(1923) 19 L. w. 263=A. I. R, (1924) P C 44^ 

00 r. wx- 169-(1924) M. W. N 278- 

29 C.W.N. 112 — 33 M.L.T. 466 = 10 O. & A.L.R. 606 = 

,, 81 1. C. 518. 

Dhakmakarta ok. 

—-—{See also HINDU I-AW— ReI.IGUHJS Kndou mfNT 
— lEiMPLE— S hEBAIT OF.) 

•Meani7tg of^ 


i f Dharmakarta ” may have a definiie >ignifi- 
cation, but their Lordships observe, in the proceedings of 
this record, it is used in different senses, sometimt to 
denote a trustee who appoints the pandaram. 01 h^-ad 
manager, and sometimes the manager himself ('>'>0} (SV> 

\ R.',MAI.!NT,A 

SETUPAII Z'. Perianavagum Pillai. 

„ (1874)1 1, A. 209-3 Sar. 344. 

- -Positton ot—r naUe—Shihut of n-ligioia histitu- 
tton — Comparison with. 

The position of dharniakarta is not that of a sheb.iil of 
a religious institution, or of the head of a math. Tho-t 
functionaries have a much higher right with larger power 
of disposal and administration, and they have a personal 

limratlv character. But a dharniakarta is 

literally and no more than the manager of a charity, and 

his rights, .apart it may be in certain circumstances from the 
question of personal support, are never in a higher leeal 
category than that of a mere tru.stee. (Z.W S/Jo.) 

Srinivasa Chakiah r-. Evalapiw Mudumk 

(1922)49 1 A. 237f251) = 45 M. 565f.581)- 

81 M. L. T. 1 = 16 L. W. 247 = 24 Bom. L. K. 1214 = 
36 C. L. J. 524 = A. I. K. (1922)P C 325^ 
27 C. W. N 317=21 A. L. j' 250 = 68 L C 1 = 

D . . , 43 M. L J. 636. 

Priva.e property of— Pronerty of temple— Evidence 


( HINDU LAW-CCe/i/rt-,) 

, Religious endowment— Temple— 

■Management m—{Contd.') 

Scheme for — Tirupati temple. {Lord Macnagkten.') 

Pk.ayaga Doss Jee Varu -j. Tirumala Srip.anga 

Charvutu Varl. (1907) 34 I. A. 78 = 

SOM. 138-11 C. W. N, 442- 9 Bom. L E. 588 = 

9 Bar. 213 = 18 M. L. J. 236. 

-Turns — MiDiognncnt by — Ar rangiment as to — Vali- 
dity. 

The manager of a temple (dedicated to the public wor- 
ship of the deity in whose honour it was founded) is by 
virtue vif his otiice the administrator of the property attach- 
ed to it. As regards the property, the manager is in the 
position of a trustee. But as regards the .service of the 
temple and the duties that appertain to it, he is rather in 
the position of the holder of an office or dignity which 
may have been originally conferred on a single individu-il 
but which, in course of time, has become vested bv descent 
Ml more than one per.son. In such a case, it is not 
unusu.il, and it is certainly not improper, for the parties 
interested to arrange among themselves for the due execu- 
tion ol ihe func.ions belonging to the office in turn or in 
some settled order and svcpience. There i.s no breach of 
trust m such an arrangement, nor any improper delegation 
of the duties of a trustee. Such an arrangement is one 
which will be sanctioned by the court if its authority is in- 
voked It ,.s one which the parties interested are competent 
to make witiioul applying to the court. {Tu>rd .Vacna^hten.) 

R AM.VN.A J HAN C HE'1“IT v . MURUG.APP.A ChETTI. 

f 1906) 33 I. A. 139 ( 144) = 29 M 283 f9fiQ 1 — 

10 C. W. N 825 - 8 Bom L K. 498 = 4 C. L J 189 I 
3 A. L J 707 = 1 M L. T 327 = 16 M L J 26^. 

f ur,,s--Manage„u-nt by— Family arrangement— 


-Pymash proceedmgs-Survey and settlement register of 
village Value of. Sec Hindu Law — RELIGIOUS 

Endowment— SHEBAIT of— Pkopektv of fndow- 

MENT-PRIVATE property of SHEBAIT OrIisSUK 
AS TO. (1922) 49 I. A. 237 (246 7)- 45 M. 565 (676): 

ivRECnON OF, ON PROPERTY. 

property if enhanced by. AVe 

lEMPLE— E rection ok, on property. 

(1913) *40 C. 555(664). 
.. ^^ant to— Estate conveyed. 

^udiwaram and melwaram or meiwarani only. See 

Under Inam— Grant of. 

(1923) bl I. A. 83 (96) = 47 M. 337. 
Interest in — Direct intere-st in. 

Meaning of — Persons having. See C. P. C. OF 1908 

-Interest in the trust. 

(1924) 51 lA. 282 =47 M. 884. 
Juridical entity if a. 

Hindu Law— Religious Endow, 
ment — Idol — Juridical entity. 

Management of. 

r Scheme for. c. P. C. OF 1908, S. 92— 

Temple— Scheme for. 

J "Scheme for — Surulus income of temple — Applica- 
i^ft c’ objects— Propriety. C. P. C. Of 

Kruti.r. 92 — Religious Endowment — Temple— 

‘-iUHEME POK— Surplus income. (1907,^ 34 I. A. 78 = 

So M. 138. 


S. 92 


nnsdAy Of-Presamptian of. from ton^ nnbsJJZ- 

of nianager of a Hindu temple (dedicated to 
he public worship of the deity in whose honour it was 
founded, and endowed with the revenue of three villages) 
was hereditary in a family of which the appellant andf« 
pondent were both members, but the famdv had no beni' 
final interest in the property or in the income of the temple 
The otnee of nianager was at one lime vested in M ?he 
grandl.ither of the respondent and the great-grandfather of 
the appellant. On the death of Af, the office devolved by 
mhent.ance on Ins male descendants by his two wives four 
by each wife, or eight in all. One member of each b;anch 

until 1881 .. About that time the members of the junior 

br.anch renounced or relinquished their claim to the office 

n favour of the respondent, a member of the senior branch 

During the nineteen years immediately preceding the insti 

tution of the suit (referred to below), in each cycle of 8 

years, there had *en :v settled order of successioLl 

t^he members of the senior branch, the respondent h^yffig 

had p turns, and the appellant and the other two repres^n 
tatives of the senior branch one turn each <^presen 

h.M ^bove arrangement the appellant 

held the office of manp, of the temple, and the pror^m- 

belonging to , , from 15-7-1898 to 13-7-1899.'^ ofthe 

expiration of that year it vvius the re.spondent’s turn to hoM 
office for the next yea rs-one year in his original right and 
two years ,n right of the junior branch. The appellant 
handeo over the temple to the respondent, but he keTwl 

> 1 , h 1 possession of the v llaget 

with which the temple was endowed. In a suit hv 

respondent to recover the jewels and the villages^/ / 

(1; the unbroken usage for a period of 19 yeJJJ’ 

against the appellant conclusive evidence of T f q* 
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HINDU LAW— 

Eeligious endowment— Temple— 

Management 

arrangement to which the court was bound to give effect ; 
(2) it was perfectly competent to the parties to enter into 
such an arrangement without applying to the court ; (3) the 
arrangement was not intended to be merely temporary, nor 
could it be regarded as precarious ; and (4) tbe arrange- 
ment was binding upon the parties until altered by the court 
or superseded by a new scheme effected with the Concur- 
rence of all parties interested. 

Twice during the period of 19 years the appellant has, in 
his proper turn, enjoyed the position of manager for a year. 
If the appellant wishes to set aside the arrangement, and to 
have a new scheme settled, he must take proper proceedings. 
But it is not for him, at his will and pleasure, to disturb an 
arrangement of which he has on more than one occasion 
taken the benefit. (Lord Macnaghten^ RamaNATHAN 

Chetit V, Murugappa Chetti. 

(1906) 33 I. A, 139 (143-4) = 29 M. 283 (288-9) = 
10 C. W. N. 826=8 Bom. L.E. 498 = 4 0. L. J. 189 = 
3 A. L. J. 707 = 1 M. L. T. 327 = 16 M.L-J. 265. 

M.ANAGER OF. 

See UNDER Hindu Law— Religious Endow- 

MENT — Temple— Shebait of. 

Market-value of. 

See Land Acquisition act of 1894, S. 23 (l) 

—Temple and carvings. (1893) 20 I. A. 80 C 87) = 

16 M. 369(377). 

PRIVATE OWNERSHIP OF. 

‘Improbability of. 


So far as the temples are concerned, the po'^ition of pri- 
vate ownership is prima facie improbable (l59). (Mr. Ameer 
^//.)MUSAMMAT KAMALA LACHHMIz/. BASDEO PRASAD. 

(1920) 13 L. W. 166 = 26 C. W. N. 217 - 23 O. C 171 = 
(1920) M. W. N. 563 = 68 I. C. 900 = 28 M. IV 404 = 

7 O. L. J. 434 = 2 U. P. L. R. (P. C.) 130. 

PROPERTY OF. 

•See Hindu Law — Religious Endowment 


Shebait of— Property ok endowment— Private 
PROPERTY (^f Shebait or. 

PUBLIC TEMPLE. 

Dedication to — Diversion of — Power of. See 

HINDU Law— Religious endowment— Dedication 

TO— diversion of. (1876) 4 I. A. 62 ( W- 

2 0. 341 (347). 


■Dedication to public — Necessity. 


Unless a temple is dedicated to the public, it is not a 
public temple (255). (Sir John Edge^ LaKSHMANA 
GOUNDAN V. SUBRAMANIA AYYAR. 

(1923) 19 L. W. 253 = A. I. E- 1924 P. C. 44= 
22 A. L. J. 169^(1924) M. W. N. 278 = 
29 C. W. N. 112 = 33 M. L. T. 466 = 
81 1. C. 518 = 10 O. & A. Ii. E. 6C6. 

■Private temple— ^Evidence 


The question was w'hether the temple of Sri Kandaswami 
in the village of Kalipathi, situate in the district of Salem, 
was a public religious institution or the private property 
of the family of the defendants, the descendants of the 

founder of the temple. 

Held., on the evidence in the case, that the temple in 
question was a public temple. (Sir John Edge.) LAKSH- 
MANA GOUNDAN z/. SUBRAMANIA AyYAR. 

(1920) 19 L. W. 263 = 22 A. L. J. 169 = 

(1924) M. W. N. 278 = 29 C. W. N. 112 = 

33 M.L.T. 466=10 O. & A.L.B. 606 = 81 1. C. 618 = 

A. I.E. 1024P. C.44. 


HINDV hAW^(Contd.) 

Eeligious endowment— Temple— (cTtw///.) 

PUBLIC 'YlLmLE—(Contd.) 

See Under 

- Temple 


Proof of temple being a. 

Law — Religious Endowment 

CATION TO PUBLIC. 

■Pujari of — Sudra if may be. 


Hindu 
- Dedi- 


It may appear strange that the pujari of a public Hindu 
temple should be of a caste other than that of Brahmin ; 
but apparently in the Madras Presidency there are some 
public Hindu temples the pujaries of which are Sudras 
(258). (Sir John Edge.) LaKSHMANA GOUNDAN v. 
SUBRAMANIA Ayyar. (1923) 19 L. W. 263 = 

22 A. L. J. 169 = (1924) M. W. N. 278 = 
29 C. W. N. 112 = 33 M.L.T. 466 = 81 10.618 = 
10 0. & A. L. R. 606= A. I. R. 1924 P. C. 44. 

Rameswa'ram temple. 

Collector's interference with affairs of ^ between 1815 


and 1828, if on behalf of zemindar or in right of Goi>erfP- 
ment's right of superintendence. 

In a suit in which the question related to the right of the 
zemindars of Ramnad either to appoint, or to confirm the 
election of, the pandaram or head of the pagoda of Rames- 
waram, it appeared that, from 1815 until 1828, during the 
whole of which time both the zemindary and the pagoda were 
under attachment, the pagoda was managed by the panda- 
ram for the time being under the control of the collectors of 
the district, even in minute details. From that evidence 
counsel for the zemindar sought to draw the inference that 
the Collector’s interference arose from his representing the 
zemindar’s intere.st, in other words, from his acting in 
virtue of the rights of the zemindar. The evidence showed 
that the pagoda had not been attached as part of the zemin- 
dary, and that it was not until after the zemindary had been 
attached in consequence of a disputed succession, that the 
pagoda was placed under attachment on account of the 
alleged misconduct of the pandaram. 

Held, that in view of the fact that the pagoda had been 
attached for the alleged misconduct of the pandaram, and in 
view of the powers of superintendence entrusted to the 
Collectors as agents of the Government, both l)efore and 
under the Regulation of I8l7, the interference of the Collec- 
tors ought to be referred to the exercise of those powers 
(235). (Sir Montague E. Smith?^ RaJAH MUTTU RAMA- 
LINGA SeTUPATI v. PERIANAYAGUM PlLLAl. 

(1874) 1 1. A. 209 = 3 Sar. 344. 

^History of — Ramnad Rajah's ptnoers in the affairs 

of. - 

The early history of the celebrated and richly endowed 
pagoda of Rameswaram is obscured by time, and its founda- 
tion cannot be shown. But it is evidently an ancient temple 
of great renown, which has long attracted pilgrims from all 
parts oi India. It is situate on an island in the extreme 
south of India, connected with the lands of the zemindary 
by a Cau.seway. The Rajahs of Ramnad were the guardians 
of this Causeway, and had thence acquired the title of 
Setupati, or Lord of the Cau.seway (227). (Sir Montague 

E. Smith.) Rajah Muitu Ramalinga Setupati v. 

PERIANAYAGUM PILLAI. (1874) 1 I. A. 209 = 

3 Sar. 344. 

Pandarams of^Appointment or Confirmation of 

—Ramnad Zemindar's right of— Proof of Onus- 

Quantum. 

The question was whether the zemindar of Ramnad had 

established the right to appoint or to confiim the election of 
the pandarams of the pagoda of Rameswaram, and 
entitled to a decree for the removal of the defendant, who 
de facto hejd the officer, from his office becan.se he was not 

so appointed or confirmed. 
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HINDU 

Religious endowment— Temple— 

Rameswaram Temple— 

Heid that the onus of proving that the right claimed by 
the zemindar was supported by usage lay upon him, and 
that he had failed to discharge that onus (241). 

There is no instance of the appointment of a pandaram 
by the zemindars satisfactorily proved, nor of any pandaram 
having been kept out of his office, because the zemindar had 
not confirmed his appointment (240). {Sir Montague E. 

Smith.) Rajah Muthu Ramalinga Setupati v. Peria- 
NAYAGAM PlLLAl. (1874) 1 L A. 209 = 3 Sar. 344. 
Scheme for. See UNDER HINDU Law — RELI- 
GIOUS Endowment — Temple — Management of. 

Shebait of. 

Se: also HINDU LAW— RELIGIOUS ENDOWMENT 


HINDU LAW— (C^^«///0 

Religious endowment — Temple— 

Shebait 0¥~{CoH(d,) 

Office of^Removal from — Grounds — Diversion of 


—Shebait of. 

— ■ -^—Decree favourable 


Compromise sitrremleri,:^— 


F alidity. 

A suit brought by the hereditary trustee of a Hindu 
temple, for a declaration that the defendants, members of 
the Shanar community, were not entitled to enter the temple 
and for an injunction restraining them from doing so, was 
decreed by the Subordinate Judge on the finding that the 
plaintiff had proved that by custom the defendants were not 
among the people for whose worship the temple existed. 
The defendants appealed to the High Court and, pending 
the appeal, a petition, signed by the plaintiff and the defen 
dants, was preferred on behalf of the latter, stating that the 
parties had effected a compromise of the matters in suit, 
and praying that the compromise might be recorded and a 
decree passed in accordance therewith. The agreement of 
compromise recognised the right of the defendants and their 
caste people of free access to and of worshipping in the suit 
temple in the same manner and to the same extent as such 
rights were enjoyed by Sudra sects of the Hindu community. 

The High Court refused to pass a decree in terms of the 
compromise on the ground that the agreement of compro- 
mise was not a lawful agreement or compromise within the 

meaning of S. 375 of C. P. C. of 1882. 

Held that the High Court was right in doing so. {Lord 
Robertson.) SaNKARALINGA NADAN v, RAJA RAJESWARA 

Dorai. (1908) 36 I. A. 176 = 31 M. 236 = 

4M. L. T. 101 = 8 0. L. J 230 =12 0. W, N. 946 = 

10 Bom L. R. 781 = 18 M. L. J. 387. 

Office of — Emoluments attached to office — Rights to 

— Right to latter dependent on right to former. 

The shebaits of a temple performed the worship or puja 
of the Deity, and received offerings made to the Deity by 
the worshippers. After defraying the expenses of the 
management of the temple, and the charities connected with 
it, the shebaits divided the balance of the income among 
themselves in proportion to their rights for services rendered 
by them. The right to participate in the offerings was in 
return for the services rendered from day today by the 
shebaits. 

Held-, in such a case, that the right to the office of shebait 
did not arise from, or depend upon, the receipt of a share of 
the surplus daily income from the offerings to the temple, 
although the right to receive daily a share of the net income 
from the offerings to the temple w'as attached to and 
dependent upon the possession of the right to the shebait- 
ship(274). {Sir John Edge,) JALANDHAR ThaKUR t/. 
JHARULA Das. (1914) 41 I A. 267 = 

42 C. 244 (262) = 16 M. L. T. 210 = 
(1914) M. W. N. 636 = 12 A. L. J. 1176 = 
16 Bom. L. R. 845 = 20 C. L. J. 360 = 
18 C. W. N. 1029 = 24 I. C. 601 = 27 M. L. J. 100. 
— Office of — Founder’s heirs — Right of. See HINDU 

Law— Religious Endowment— Shebait of— Office 
op— FOUNDER’S HEIRS. 


endowed property — Concoction of accounts to support. 

In a suit instituted by the appellant and another under 
S. 92 of C. P. C. against the respondent, who was hereditary 
dharmakarta of a Hindu temple, praying, inter alia, for the 
defendant’s removal from his office, their Lordships found 
that the whole of the litigation had substantially been 
occupied by an unfounded assertion, supported by the con- 
coction of accounts~an assertion by the trustee of private 
ownership in himself and a powerful resistance to the re- 
covery of properties forming the endowments of the temple 
for the trust which he administered. 

Held, that it was not open to their Lordships, on any 
sound principles either of administration or of law, to per- 
mit the continuance of the respondent in the office of 
dharmakarta (253). 

Their Lordships have considerable doubt whether any 
litigant found to have been guilty of seriously reprehensible 
conduct of this description could ever have been retained in 
the office of dharmakarta. The worshippers of the temple, 
the true beneficiaries in the endowments, are entitled, at 
least in regard to the trusteeship thereto, as also is a court 
of law before whom such delinquencies are established, lo 
insist upon the first step towards trustw'orthiness in adminis- 
tration being takqn by the removal of the trustee. {Lord 
Shaw.) SREKNIVASAC'HARIARt/. EVALLAPA MUDALUK 
(1922) 49 I. A. 237 (253-4)- 46 M. 665 (683-4) = 
31 M. L. T. 1 = 16 L. W. 247 = 24 Bom. L. R 1214 = 

36 C. L. J. 524 = A. I. E. 1922 P. C. 326 = 
27 C. W. N. 317 = 21 A. L. J. 260=68 I. C. 1 = 

43 M. L. J. 6S6. 

Office of— Removal from— Grounds — Worship in 

temple — Change in accustomed mode of, if a ground. See 

Mahomedan Law— Religious Endowment— Mos- 
que— Worship IN. (1891) 18 I. A. 69 (68) = 

18 0.448(458). 

Office of — Removal from— Grounds. .SVc* Maho- 

MEDAN Law— Wakf— Gaddinishin of— Removal 

FROM office OF. 54 M.L.J. 692 

Office of — Right to — Compromise as to — Bindin * 

character of. ^ 

The respondents were the representatives of the origin il 

rulers of the district in which the suit temple was situated 

who so continued till the British sovereignty was established 
over the country in the year 1792. The family of the 
appellants always held the office of Urallers or managers of 
the temple, while the Nambidi possessed certain sovereign 
rights of superintending the temple called Melkoima rights. 

As long as since as the year 1845 disputes arose between 
the ancestors of the appellants and respondents, and a suit 
was commenced as to the management of the temple, which 
was settled by a karar on 16—8—1845 ; and in accordarce 
therewith the parties two days afterwards filed a razi with- 
drawing the suit. The karar provided that the affaii-s of 
the temple were to be managed and that the ceremonies 
W’ere to be performed jointly “ just as they were hitherto,’ 
and for a period of thirty years aftervs'ards — namely, until 
1874 — that arrangement was carried out In 1874 fresJi 
disputes sprung up between the Urallers and the Nambidi, 
and led to a suit in which the Urallers sought to re over 
certain lands belonging to the temple from a tenant who 
held under a demise granted by the Samudayam appointed 
by the Urallers and the Nambidi according to the agree- 
ment contained in the karar of 1845. That suit was com- 
promised, and in a razi of 21 — 11 — 1874, terms were set out 
which again determined that there should be a joint 
management of the affairs of the temple by the Urallers 
and the Nambidi. That razi was acted upon until the date 



1967 


THE PRIVY COUNCIL DIGEST 


1968 


HINDU -LA'^—iContd.) 

Religious endowment--Temple~-(C^?///f/.) 

SHEBAIT OF~(Cr»w/<y.) 

of the suit out of which the appeal arose, the Urallers and 
the Nambidi jointly appointing a Samdayam and a 
Pattawali, and joining in suits to recover temple lands and 
in applications to execute decrees. 

Hehi^ that the state of things which had admittedly 
continued since 1S45 could not be questioneil, and that the 
compromise of their rights, entered into in 1845 and 1874 
by the Uraller-sand Nambidi, was binding upon them and 
their successors, and conld not be re-opened upon any 
theory of the extent of the Melkoima right in the abstract. 

The usage which existed for so long a period is the 
best exponent of the Melkoima right vestf-d in the respon- 
dents, a right twice acquiesced in by the appellants or their 
predecessors in legal proceedings in which the ooportunity 
was afforded of a definite decision as to the rights of the 
respective families. (Lvif C'H F.RUKUNNHATH 

Manukei. Nef.lakandhen NAMHOODRIPAD V . Ven- 
GUNATH SWAKODPATHIL. (1894) 21 I. A. 128 = 

18 M. 1 = 6 Sar. 478 = 4 M. L. J. 233. 


— Prrfierty of temple — Aliaiation of, hy way of mort- 

i^age, sale or permufient lease — V'ali.iity — Conditi as — Onus 
of Proof of‘ 


The position of the shebait the ntanager or the trustee 
of a temple is, so far as their power to deal with the 
endowed lands of the temple is concerned, analogous 
to the position of a mahant of a math to deal with the 
endowed lands of a math. They can doubtless sell or mort- 
gage the endowed lands of the temple if there is an actual, 
special, and unavoidable necessity of the temple to do so. 
but that necessity would have to be proved by those who 
alleged that it existed. Except in a case of .such unavoid- 
able necessity the shebait, the manager or the trustee of a 
temple, or the mahant of a math, have no power to sell or 
mortgage the endowed property in their custody, and 
obviously they have no right to impair the endowed 
property by creating or granting in favour of any one rights 
of permanent occupancy in the endowed lands. {Sir John 
Edgef) NAINAPIFI.AI M\R\K\VAK r-. Ramaxathan 
Chetti ar. (1923) 61 1. a 83 (96 7) - 47 M. 337 = 

A. I. R. 1924 P C. 65 22 A. L J. 130 = 
19 L. W. 259 = 34 M.L. T. 10 = (1924) M. W. N.293 = 
10 O. & A. Is . R. 464 - 28 C. W. N. 809 = 82 I. C 226 - 

46 M. L. J. 546. 


'Property of temple — Permanent occupancy right ir — 

Creation of— Validity. AVe PREVIOUS CASE. 

Property of temple — Private property of shebait or. 

See Hindu Law— Religious endowment— Shebait 
Property ok endowment— Private property of 


shebait or. 

■ -Suit by — Compromise improper of — Addition of 
parties to protect interests of worshippers — Propriety of. 

Pending an appeal by the defendants in a suit brought by 
the hereditary trustee of a temple, the trustee entered into 

a compromise surrendering the decree of the C ourt below 

in favour of the temple. The defendants then applied for 
the passing of a decree in terms of the compromise. There- 
upon two of the worshippers of the suit temple, and also 
the son of the original plaintiff were joined as party- 
respondents to the appeal, in order that they might oppose 
the petition of compromise. 

Held, that the High Court acted properly in reinforcing 
the cause of the worshippers of the temple by joining the 
new plaintiffs as parties to the appeaL {Lord Robertson.) 

Sankaralinga Nadan V , Raja Kajeswara Dorai. 

(1908) 35 I. A 176 = 31 M. 236-- 4 M. L. T. 101 = 
8 C. Ij J. 230 = 12 C. W. N. 946 = 10 Bom. L. R. 781 = 

18 M. L. J. 387. 


HINDU LAW— 

Religious endowment— Temple— 

Shebait o'P~{Contdf) 

—Suit by — Right asserted in— Individual right of 

shebait or ri ght of temple. 

Where a person, describing himself as plaintiff and as 
dharmakarta of a temple, instituted a suit against the 
Government in regard to certain lands and trees, claiming 
a declaration to establish his right “to the said property as 
absolute owner thereof.*' held, that it was an entire mistake 
to reckon that an as.sertion of private ownership by the 
dharmakarta. {Lord ShawA SkiNIVASA CHARIAR v. 

Eval.^ppa \Tudaliar. (1922) 49 I. A, 237 (260) = 
45 M. 566 r680) = 31M. L. T. 1 = 16 L. W. 247= 

24 Bom. L. R. 1214 = 36 C. L. J 624= 
A. I. R. 1922 P. C. 325 = 27 C. W. N. 317 = 
21 A. L. J. 250 = 68 L C. 1 = 43 M. L. J. 536. 

Surplus income of temple — Application of, to 

foreign objects — Propriety. See. C, P. CODE OF 1908. S. 92 
—Religious Endowment— Temple-Scheme for— 
Surplus income. (1907) 34 1. A. 78 = 30 M. 138. 

-Worship in — Accustomed mode of — Change in— 

Removal from ofiice on ground of. Sec MAHOMED.tN 

Law — Religious Endowment —Mosque— worship 
IN. (1891) 181. A. 59 (68)= 18 C. 448(468). 

\Vor.ship in — Persons not entitled to participate in — 

Exclusion of — Duty as to. See TRTiST — PERSONS NOT 
ENTITLED TO BENEFIT OF. (1925) 53 I.A. 42 (64-6) = 

3 B. 682. 

Worship in — Persons not entitled to participate in — 

Intrusion into temple of — Trespa.ss for — Suit for — Trustees 
right of. . See HINDU LaW- RELIGIOUS ENDOWMENT— 

Temple- Worship IN— PER.SONS not entitled to 
particip.ate in— Intrusion etc. 

(1926) 53 I A. 42 (66-7) = 3 R. 682. 

S U PER I N'J'EN D KNC E OF. 

(Government’s powers of — Mode of exercise of, prior 

to Regulation VII of 1817 — Effect of Regulation. See 

Hindu Law— Religious liNnowMENT— Temple- 
Visitatorial jurisdiction. (1874) 1 lA. 209 (233-6). 

Powers of — Kiifish Government — Ancient Rulers — 

Latter’s powers after advent of British Government. See 

Hindu l. aw— Religious endowment— Temple- 
Visitatorial jurisdiction. 

(1874) 1 I.A. 209 (233-6). 

Tirupati temple. 

— — - -Management of — Scheme of. See HINDU L.AW — 
Religious^ p:ndov/ment— Temple -- Management 
OF— SCHEME OF— Tirupati temple. 

(1907 ) 34 I. A. 78 = 30 M- 138. 

Trustee of. 

See Hindu Law— Religious Endowment- 

Temple— Shebait OF. 

Visitatorial jurisdiction. 

pyitish Government — Ancient rulers — Powers of— 

Latter's powers after advent of British Government — 
Jurisdiction how exercised hy British Government before 
Regulation VII of 1817 — Effect of Re gulatiofi upon it. 

Before Regulation VII of 1817 the British Government, by 
virtue of its sovereign power, asserted, as the former rulers 
of the country had done, the right to visit endowments of 
this kind (pagoda.s) and to prevent .and redress abuses in 
their management (232-3). There can be little doubt that 
this superintending aathoriiy was exercised by the old rulers 
(233). The powers they enjoyetl as sovereigns pas.«ed to 
the British Government, and after the advent of the British 
Government the old rulers can have no rights with respect 
to the pagcKlas other than those of a private and proprie- 
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HINDU LAW— 

Religious endowment— Temple — (Conid.) 
Visitatorial jurisdiction— 

tary nature, which they can establish by evidence to belong 
to them (233-4), T.ong before Regulation VII of 1817. the 
British Government not only assumed thr power to super- 
intend the management of the property and affairs: of the 
pagodas throughout the Peninsula, but exercised its autho- 
rity through the agency of the Collectors (234). At an 
early date the power of superintendence was intrusted by 
the Government to the Board of Revenue, and the (Collec- 
tors. Regulation Vn of 18] 7, in fact, merely defined the 
manner in which that power was thenceforth to be excer- 

cised (235). (Sir Smii^.) Rajah IMtn'TU 

RAMALINGA SETUPA'J'I PkKIAN AYAGAM PlT.LAl. 

(1874) 1 I. A. 209- 3 Sar. 344. 

Worship in. 

Accustomed mode of — Change of —Trustee’.^ power 

of. See MaHOMEDAN Law— KKIJCIOUS KndOW.MENT 

—Mosque— Worship in. 

(1891) 18 I. A 59 (68) = 18C. 448(458). 

Kxelusioit by custom from^ Proof of — Shiva temple 

— Exclusion of Nadars from. 

The appellants belonged to the Nadar or Shanar caste. 
The question was whether they and the caste to which they 
belonged had legal right to enter and worship in a temple 
at Kamudi. which temple w'as dedicated to the worship of 
Shiva. 

Held, that the re.spondent>. the trustees and worshippers 
of the temple, had succeeded in proving ibal by (u.-ioni the 
appellants were not among ilu- people for who'-'e worship the 
particular temple exi.sted. 

The circumstances that the aopt-llmts. as a niatUr rif tact, 
worshipped by themselves in a temple of their own, and that 
they completely failed It) prove any resort Ijy persons of their 
caste to the temple in dispute not merely negatived the case 
of the appellants that they “have been from time immemo- 
rial . . . participating in the pooia and worship” in the di'uut- 
ed temple, but made easy the respondent’s further contention 
that that separation in worship between the two classes was 
not accidental or voluntary, but rested on a deept'r ground 
(Lord Rohertsonf) SANKARAI ING.XM \ADAN RaJA 
RajeSWARA DORAl. (1908) 36 1 A 176 31 M. 236- 

4 M. L. T. 101-8 C.L.J 230 = 120. W N. 946- 

10 Bom. L. E 871 - 18 M L.J. 387. 

Persons nut entitled to participate in — Kx'. lusion of 


HINDU -LANN~(CoHtd.) 

Eeligious endowment— Temple— 

WORSHIP \'^-~iContd) 

pass against an intruder i.s a novel principle of juri'-pruflence; 
and the case is not made stronger by che suggestion that 
Several other beneficiaries agree with them. It may be that 
in India it would be convenient in some ca.se.s to allow such 
a suit, and the judgment in I . L.K. 7 R. 323 may form a pre 
cedent Rut, if so. ihe ciiciinistances must be as powerful 
as in that case. It mu-^t be established that the juxtapKisi- 
tion of the two sets of |X'rsons is so repugnant to their habit.s 
of mind that the entrance of one .set into the temple entails 
the departure oj the other, .so that it is a.s it were a trespa.sS 
to the person (56 7) (L.rd Philhmorc.') .'-AKLAT v, ReLLa. 

( 1925j 53 I A. 42 - 3 E. 582 = 43 G.L. J. 23 = 
92 I. C. 200 -30 C.W.N. 289- 28 Bom. L. E. 161-= 

A. I. E. 1925 P. 0. 298 - 23 A.L. J. 1016 = 

49 M. L. J. 821 (831-3). 

Eeligious Endowment Temple and Mutt- 
Headship of both vested in same person. 

■Principal of the Poo vfliccs—lVhich is the. 


In a case in wliich the headsiiip of a mutt and the 
(Him makartaship of a temple were held by the same person, 
it Was Conti nded that the temple and the mutt were in'-epj 
lable insiiturions, that the mutt was th- original institution 
to wiiich the temple became an accretion, and that the head 
ot the mutt must be the head of the temple. 

//(A/, that the evidence, far from supjxu-ting the conten 

lion urged, showed that the dharmakaitaship wa.s the prin 
cipal office ( l54). 

In the case in which there is evidence in the record of an 
j appointment it i.s to be the dharma!<a--tah, and this appears 
' to be the piincipal otfire. Jb iority i.s givL-n to it in the .-stat--- 
ment in the p!:uiU of thr usage. The sub-judge says that 
tne tni-lcv4;ip iieing thr moiv important of the two offices 
aimo.^t absorbed the hcad.^hip of tlir nuitt, so much so that 
the ciistiiict i.*xi>tLnie of tht niuit was lu^arly forgotten, 
and the succe^..ion came to be res.trdetl .'u> lor the trustee’ 
s.up alone. This is proved by the evidence referred to in 
Ills judgment (Id4 ). (Sir Richard Couch.') RaMALINGA.M 
PiLLAI Vithii.IXGaM Pillai. (1893) 20 I. A. 150 = 

16 M. 490 (498)= 6 Sar. 351. 


— Tru-stee’s duty as to. See TRUST — PERSONS NOT EN 
TITLED TO BENKEITUF. 

(1926) 53 I. A. 42 (54 5)- 3 E. 582. 

— '■ Persons not entitled t'> participate in — Intrusion 

into temple of — Trespass for — Suit for — 7'rustee — Bene- 
ficiaries — Right of — Ini unction acrr.in^t intruder — Suit by 
beneficiaries fo) — Maintainability. 

The intrusion of an unbeliever into a place of religioii.s 
worship might well be a case of subsiantial interference with 
the devotions of worshippers. If it were a question of caste 
and worshippers of a higher ca.ste would ba defiled by the 
presence of a lower caste, as in I. L.K. 7 B. 323, this would 
be a serious disturbance (55-6). 

A claim for an injunction restraining a person not legally 
entitled to enter into a temple and to attend the religious 
ceremonies held there involves a claim for an injunction to 
prevent the repetition of an alleged trespass. It must there- 
fore first be established that there was a trespass and one 
iot which damages, though pos^^ibly only nominal, could be 
recovered. But for trespass upon land the only person to 
bring the action is the person in possession of the kvnd, that 
Is, the trustee. That a beneficiary or two or three benefici- 
aries of a trust for public purposes may bring a suit for tres- 


TRUSTEESHIP of I'E.MPLE. 


.dp- 


— Invalid appointment to— Headship of mutt - 

pointmeut to, if also invalid. 

The question wjs whether the appellant was the lawful 
dhurmakarta or trustee of the ancient temple at Kameswa- 
ram. According to the established usage of the religious 
foundation each dhurmakartah initiated a Valiala layman 
and made him an ascetic and thereupon appointed liim a.s 
his successor, whilst in ofiice and shortly before his death*. 
The appellant claimed to have been so appointed bv the last 
lawful dhurmakartah. 

The Courts below, however, conemred in finding that the 
appointment of the apoellant was not made bona tide. The 
Sub judge, referring to the circumstances which had been 
pioved, said, “ail these convince me that the appointment 
of the plaintiff” (appellant) “was not made bona fide in the 
interests of the institution, but was for the personol inter- 
ests of the late trustee.” And the High Court concurred in 
finding that the appellant’s appointment was made by the 
former Pandaram in furtherance of his own interests, and 
that it was not a bvna fide exercise, of his power, if 
any. * 

Held, that the finding of both the courts below invalidat- 
ed the w hole appointment, and that it applied to the head- 
ship of the mutt which followed the principal office of dhur- 
inakartah as well as to the ofiice of dhurmakartah (154-5 j 
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HINDU LAW— 

Religious endo'wment- Temple and Mutt— Head- 
ship of both vested in same person— 

TRUSTEKSHIP of temple— 

{Si Riehard Couch.) RAMALINOAM PILLAI Z'. VlTHl- 
LINGAM PILLAI. nSOS) 20 I. A, 160 = 

6 Sar. 361 = 16 M. 490 (498). 

Religious Office. 

{See aiso SPIRITUAL MINISTER.) 

Purohitam or religious rites — Prwilegs of admi> 

nistering to pilgrims visiting temple — Proof of — Rames- 
'loaram Arya Brahmins — Right of. 

The plaintiffs appellants were Arya Brahmins settled at 
Rameswaram, and claimed to have the hereditary right of 
administering Purohitam, or religious rites, to seventeen 
classes of pilgrims who resorted to the great pagoda, and 
other temples in Rameswaram, and to the fees paid, or pre- 
sents offered, by the pilgrims resorting to that shrine. 

Held, that the evidence, though it might establish that 
the Arya community had existed as a part, and a principal 
part, of the Hierarchy of the suit pagoda and its dependen- 
cies from a period of remote antiquity, and that the appel- 
lants might he taken to be the actual representatives of that 
community, failed to show, either by documentary proof of 
its origin, or by such proof of long and uninterrupted usage 
as in the absence of a documentary title would suffice to es- 
tablish a prescriptive right, the existence at any time of the 
original and exclusive privilege which the appel- 
lants made the foundation of their title ( 384 ). {Lord Jus- 
tice Knight Bruce.) RamaSAWMY AIYAN v. VeNKATA 
ACHARI. (1863) 9 M. I. A. 344 = 2 W. R.21P.C.= 

1 Suth. 492 =2 Sar. 1. 

Transfer of— Validity, See TRUST— TRUSTEE — 

Office of. 

Reunion. 

What amounts to. 

A re-union implies that there was an actual division, 

and then a coming together by mutual agreement of the 
members who became divided. {Sir James Colvilc.) 

Rajah Suraneni Venkata Gopala nakasimha 
Kaoz'. Rajah Surankni I.akshma Venkama Row. 
(1869) 13 M. I. A. 113(139) = 12 W. R. P. C. 40 = 
3 B. L. R. P. C. 41 = 2 Suth. 265 = 2 Sar. 496. 

Agreement for. 

Proof of — Necessity. 

When coparceners in a Mithakshara family had separated 
an agreement to re-unite must be proved like any other 
fact, and, if not proved, they remain separate. {Sir John 

Edge ) Jag Prasad Rai v. Mussammat Singarl 

^ ’ (1924) 29 C.W.N. 941 = 23 A.L J. 97 = 

2 O.W.N. 229 = 86 LC. 122 = L.R. 6 P.C. Ill = 
27 Bom. L.R. 760 = A.I.R. 1926 P.C. 93 (2) = 

49 M.L.J. 162(167). 

DEED OF— Construction. 

Purchase by one of members prior to — Amount bor- 

rcrwed on bonds or otherwise for — Payment of share of, by 
other member — Precision for — Amount advanced from 
private funds if can be recovered under. 

Two brothers, who were, in all respects, a joint and un- 
divided family, separated, but there was no regular parti- 
tion of the estate. The effect of the separation was that 
the lands remained undivided, but each brother, being no 
longer a member of a joint Hindu family, took hi.s share of 
the rents. The younger brother had then a large claim 
against the elder brother, who had been the manager of 
the estate, in respect of the rents and profits received pre- 
vious to the partition. The separation of the brothers con- 


H INDU hNJK-iCmtd . ) 

Reunion— (Cfjw/i/.) 

Deed of— Construction— (C(?«///.) 

tinned for little more than 11 months; they then re-united. 
During the period of separation, however, the elder 
brother purchased a putni taluq. On the re-union it was 
expressly agreed, by a deed, that those acquisitions which 
the elder brother had made whilst the separation conti- 
nued, should all go into the joint fund. It was expressly 
provided that the entire property, whether ancestral, or 
then acquired, or thereafter to be acquired, was to be joint* 
and enjoyed in equal moieties. The deed further provided 
that whatever the elder brother had borrowed on bonds 
given in his name, or whatever the two had borrowed on 
their joint security, in order to provide the consideration 
money for the purchase of the Putnee, should be a charge 
on the joint estate, and should be liquidated out of the joint 
property. There was, however, no provision in the deed 
whatever for the repayment, out of the joint property, to the 
elder brother, of any funds which he might have advanced, 
or might have alleged that he had advanced, on the same 
account, out of his private money. 

After a short period of re-union, the two brothers again 
separated, and the elder brother brought a suit against 
the younger for the recovery of the moiety of the money 
alleged to have been paid by the elder brother out of his 
private funds for the purchase of the Putnee. Held^ on a 
construction of the deed, that he was not entitled to recover 
anything from the defendant, except in regard to moneys 
actually ]>orrowed on bond or otherwise (410-1). {Sir 
James Colvile.) PRANKISHEN PAUL CHOWDRY v. 
MOTHOORAMOHUN PAUL CHOWDRY. 

(1866) lOM.IA. 403 = 6 W.E. 11 = 

1 Suth. 609 = 2 Sar. 164. 

Effect of. 

• Brothers — Re-union am on g. 

The re union of the two brothers of itself remitted them 
to their former status as members of a joint Hindu family 
(406). {Sir Jamei Colvile.) PRANKISHEN PAUL CHOW- 
DRY V. MOTHOORAMOHUN PAUL CHOUDRY. 

(1866) 10 M.I.A. 403 = 6 W.B. 11 = 

1 Suth. 609 = 2 Sar. 164. 

INTENTION TO RE-UNITE. 

-Proof of — Necessity. 

Held, on the evidence, that no re-union was established, 
because there was no proof of an intention of the parties 
to re unite in estate and interest TlSl). {Lord Davey.) 
Balkishen Das v. Ram Narain Sahu. 

(1903)30 LA. 139 = 30 C. 738 (763) = 

7 C.W.N. 678 = 6 Bom. L.R. 461 = 8 Sar. 489. 

Parties who may re-unite. 

— Father, brother, or paternal uncle — Re union if 

possible oftly with — Bengal law. 

It was argued that the parties were incompetent in law 
to reunite in the accurate sense of that word, or so as to 
restore the status of a family joint in estate. The argument 
was that in Bengal a meml^er of a joint family once sepa- 
rated can reunite only with a father, brother, or paternal 
uncle, following the text of Vrihaspati. Their Lordships 
do not find it necessary to express an opinion on this 
point (150-1). {Tjn-d Davey di BalkiSHEN DaS v. RAM 
NARAIN Sahu. (1903)30I.A. 139 = 

30 C. 738 (763) = 7 O.W.N. 678= 

6 Bom- L.R. 461 = 8 Sar. 489. 

Minor — Agreement to re unite by or cm behalf of— 

Validity. 

It is difficult to see how an agreement to re-unite could 
have been made by or on behalf of the appellant during 
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HINDU LAW-(C^/^/.) 

Reiunlon— 

Persons who may re-unite— 

his minority (136). (Lord Davey.) Balabux LaDHU- 
RAM V. RUKMABHAI. (1903) 30 I. A. 130 = 

30 0. 726 (734-5) = 7 C.W.N. 642 = 
6 Bom. li. R. 469 = 8 Sar, 470. 

Partition — Persons not parties to — Re-union bet- 

7veen . 

A re-union in estate properly so called can only take 
place between persons who were parties to the original 
partition. This appears to be the meaning placed on the 
well-known text of Vrihaspati : “ He who being once 

separated dwells again through affection with liis father, 
brother, or paternal uncle is termed reunited.” (136). 
(Lord Davey,) BaLABUX LaDHURAM v. RUK.MABAI. 

(1903) 30 I.A. 130:^30 C. 726 (734) = 
7 C.W.N. 642 = 6 Bom. L.R. 469 = 8 Sar. 470. 

Some of separated mambers only — Re-union among— 

Re-united property — Trusts on creation by common con- 
sent of, 

A Hindu family, consisting of persons in a near relation 
to each other may separate and then re unite; part also 
may re-unite, and such re-united members may impress on 
their re-united property by common family consent such 
trusts as their law will support. SrimatI SukhimaNI 
Dasi V. Mahendra Nath Dun'. 

(1869) 4 B.L.E. 16 (27)= 13 W.B. P.C. 14 = 

2 Sar. 530 = 2 Suth. 297. 

Proof of — Necessity. 

Re-union is a question of fact, and there must be 

evidence to show that any members of a family who became 
divided re-united subsequently or even contemplated re- 
union. (Lord Macnaghten). RaGHUBIR SjnGH v. MOTI 
KUNWAR. (1912) 35 A. 41 (47) = 

13 M.L.T. 162 = (1913) M.WN. 127 = 
17 O.L.J. 306 = 11 A.L J. 146 = 17 C.W.N 463 = 
15 Bom. L. R. 426 = 17 I.C. 766 = 25 M.L. J. 28. 

Separated members of joint family -Re union 

among. 

If a joint Hindu family separates, the family or any 
members of it may again re-unite as a joint Hindu family, 
but such a re-uniting must be strictly proved as any other 
disputed fact is proved (86). (Sir John Edge.) Palani 

Ammalv. Muthu Venkatachala Maniagar. 

(1924)52 I.A. 83 = 48 M. 264=6P.L.T. 133 = 
21 L. W. 439 =(1925) MW.N. 330 = 3 P.L.R 126 = 
27 Bom. L.R. 736 = 23 A.L.J. 746 = 29 C.W.N. 846 = 
87 I.C. 333 = 6 L. R. P.C. 143 = A.I.R. 3925 P.C. 49 = 

48 M.L.J. 83. 

Reversioner. 

(Ab.B . — Cases not found under this head will be found 
under the head of— Hindu Law— WidowX 

— Heir of — Sale by widow. 

Possession of last male owner*s property. 
Presumptive reversioner— Contract in re- 
ference TO expectancy by. 

Presumptive reversioner— Heir of— Sale by 

WIDOW. 

Presumptive reversioner— Interest of. 
Presumptive reversioner— Minor reversioner 
—Interest of— arbitration in regard to. 
Presumptive reversioner — Status of. 
Presumptive reversioner — Suit by. 

Presumptive reversioner— Widow — adopiion 
BY— Suit to set aside. 

Presumptive reversioner — Widow — Aliena- 
tion BY. 


HINDU hAW—(Contd.) 

Reversioner— (Ci?;//^/.) 

Presumptive reversioner— widow— possession 

OF property from— Suit for recovery of, 
ON foot of joint status with deceased. 
PRESUMPi’ivE reversioner— Widow -Waste by. 
Presumptive reversioner— Widow— Will by. 
Presumptive reversioner— Will of last male 

OWNER iN FAVOUR OF DEFENDANTS. 

Presumptive reversioners — Suit by .some only 

OF. 

Relationship of. 

Remote reversioner — Widow — Adopiion by 

Suit to set aside. 

Remote reversioner — Widow — Alienation by 
Reversionary Charac'ier of. 

Sale by, of interest in last male owner’s pro- 
perty — Validity— Sale afj er de.ath of 
widow. 

Widow — Adver.se I’ossession — Decree ag ain.st 
widow founded on. 

Widow— Adverse Possession against— Effect 

Of, 

Widow Adverse Possession against kever. 
signers by. 

Widow Alienation by — Attestation of deed 
of— Effect of. 

Widow— Alienation by— Consent to 
Widow— alienation by — Different aliena- 
TiONS— S uits different to set aside. 

WiDow-^ Alienation by — Election to treat, as 

GOOD • 

Widow— ALIENATION by— Election to treat as 
nullity. 

\\iDow Alienation by — Invalid alienation. 
Widow — Alien.ation by— Possession of pro- 
perty suBjEcr of. 

Widow— Alienation by— right to dispute 
Validity of— Estoppel. 

Widow-Alienation by— Seizing aside of. 
Widow — Compromise bei ween 
Widow-Death of-Possession of last male 

OWNERS property ON— SUIT FOR. 

W iDow Decree against — Suit by her to set 

ASIDE, ON ground OF FRAUD— DISMLSSAL OF 

\\ IDOW— Decree for ok against— Res judicata 

AGAINST reversioners. 

Widow — Estoppel against, purely personal to 

HER, 

Widow— Family arrangement by. 

Widow— Mortgage by. 

Widow— Renunication OF claim to husband’s* 

estate. 

Widow— Represetation of whole estate by 
Widow— Revenue due upon estate 
Widow— Sale by. 

Will oi* last male owner — Probate of Re- 

vocation of— Right to APPLY for— Suit for 

declaration of. 

Reversioner— Heir of— Sale by widow. 

Execution of deed of, as mookhtar of widow— Efferr 

— T. P. Act, S. 43— Applicability of. See Hindu LaW— 

Widow— Sale by— reversioner’s heir— E xFcir 
tion of deed of sale by, etc. 

(1892) 19 1. A. 221 (227) = 20 C. 1 (7). 

Execution of deed of, as mooktar of widow— Right to 
dispute validity of sale— Estoppel. HINDU llw 

Widow-Sale by - ReversToner’s he^r-Exech 

TION OF DEED OF SALE. ETC. ii-XECU- 

(1892) 19 1. A. 221 (226-7) = 20 C. 1 (6 7). 
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HINDU LAW -(CVw/fl'.) 

Reversioner— Heir of— Sale by widow 

Execution of deed of, jointly with her— Effect of, on 

validity of sale. S\r HINDU LAW— WIDOW— SALE BY 

-Reversioner’s heir— Execution ok deed of 

SALE BY, irrc. ( 1918) 46 I. A. 1 (12-3) = 

46 C. 566 (579). 

Suit to Set aside, on foot of plaintiff being rever- 
sioner's heir — Relief in, on foot of plaintiff being purchaser 
from such heir- Grant of. HINDU I, AW— WIDOW— 

Sale ev— Reversioner’s heir- sun to set aside, 
ETC, ■ (1892) 19 I. A. 221 (225 6) -20 C. 1 f5-6). 

Reversioner— Possession of last male 

owner's property. 

- ■ —Suit for lecovery of, on death of widow. See 
Hindu Law— Reversioner— Widow— De.ath of— 

Possession ok. etc. 

Reversioner— Presumptive reversioner— 
Contract in reference to expectancy by. 

Sr-e Hindu law— Reversioner— Presumptive 

reversi(>ner— Tntekksi of— Contract in respect 
OF. 

Reversioner -Presumptive reversioner— Heir of - 

Sale by widow. 

Sec UNDER IllNL'U LAW — REVERSIONER— HEIR 

OF— Sale by widow. 

Reversioner— Presumptive reversioner— Interest of. 

contract in respect of. 

Korfeiture Act XL of 1h57. 

Mortg.age (»f. 

Nature of— Spes successionis. 

Sale of. 

Transfer of. 

Contract in kI':spect of. 

—Sale Contract for. See HINDU LAW REVER- 
SIONER— PRESUMPTIVE keveksioner— Interest of 
— Sale OF— CONTR.ACT for. 

Validity of. 

\ Hindu reversioner has no right or interest in pnusenti 
in the property which the female owner holds for her life. 
Until it vests in him on her death, should he survive her, 
he ha« nothing to assign or to relinquish, or even to trans- 
mit to his heirs His right becomes concrete only on her 
demise; until then it is mere spes sufcessioms. His 
Guardian, if he happens to be a minor, cannot bargain with 
it on his behalf or bind him by any contractua engagement 
in respect thereto (39). {Mr. Ameer Ah A AMRIl 

varavan Singh Gaya Singh. 

(1917) 45 I. A. 35 = 45 C 690 (603) = W ^ J 221 = 

22 C, W. N, ^ 265 = (1918) M.’ W. N. 306 = 

20 Bom. L.K. 546 = 7 L.W. 581 = 44^1.^0.^^^^^^^^ 

\^idow— Contract with — Binding tuUnre of, on 

actual reversioner claiming through presumptive reversicn- 

'^^The^nearesV reversioner of a Hindu widow has during her 

lifetime only an expectancy ox ^ spes 

contract which such expectant heir may enter mto with the 
widow in reference to the expectancy is not binding upon 

the actual reversioner though the latter 

tionsffip to the owner through the former. {Lord Davey.) 

BAHADUR Singh v. ^o^^r Singh 

(1901) 29 I.A. 1 (8, 9) = 24 A 94 (107 8)- 
fi f • W N 169*^ 4 Bom. L R. 233= 8 Sar 162 = 

12M.L. J. 66. 


HINDU LAW-(0«/^.) 

Reversioner— Presumptive reversioner— Interest 

! of — {Contd.j 

Forfeiture Acrr XL of 1857. 

Forfeitability of interest under. See FORFEITURE 

ACT XL OF 1857— Forfeiture under. 

(1899) 221 A. 139 (150-1) = 17 A. 456(473). 

-Forfeiture under — Effect of, on such interest. See 

1 Forfeiture act XL ok 1857. 

(1895) 221. A. 139 (161)= 17 A. 466 (473) 

I 

! Mortgage of — Validity. 

At the date of the mortgige bond of 1877, Hulas Kuar, 
as the widow and heir of Khairati, the last male owner, was 
the owner of his estate, but with a restricted power of 
alienation. Achhan Kunwar was next in succession, and 
would, if she survived her mother, Hulas Kuar, become her 
father’s heir, and take the estate subject to the same res- 
triction. Enayet, the son of Achhan kunvar, was one of 
the two male heirs next in succession to the restricted estate 
w*ho would be full owners in the event of their surviving 
their grandmother and mother. Enayet was, moreover, a 
minor. At the date of the mortgage bond of 1881, Hulas 
Kuar was dead, Achhan was owner of the property for a 
daughter’s estate with restricted power of alienation, and 
Enayet was one of the heirs apparent. 

In 1877 neither Achhan Kunwar nor Enayet (even if he 
had been of age) could by Hindu law make a disposition of 
or bind their expectant interests, nor does the deed apply to 
any but rights in possession ; and in 1881 Enayet was 
equally incompetent to do so, though the bond purports to 
bind future rights (189). {Lord Davey ) SHAM SUNDER 
LAL Z/. achhan kunwar. (1898) 261. A. 183 = 

21 A. 71 (79, 80) = 2 C.W.N. 729 = 7 Sar. 417. 

N.ATURE of— spes SUCCESSIONIS. 

A Hindu reversioner can have only a contingent 

estate during the lifetime of the wi low' of the last male 
owner of the property (400). {Sir James Colvile.') I'HAKOO- 
RAINS \HIBA MOHUN LALL. (1867) 11 M. I. A. 386 = 

7W. R 25 = 1 Suth. 681 = 2 Sar. 289. 

'Whatever the estate of a Hindu widow is, it is clear 

that until the termination of it, it is impossible to say who 
are the persons who will be entitled to succeed as heirs to 
her husband. The succession does not open to the heirs 
of the husband until the termination of the widow’s estate. 
Upon the termination of that estate the property descends 
to those who would have been the heirs of the husband if 
he had lived up to and died at the moment of her death, 
054) (A/> Barnes Peacock.') MONIRAM KOLITA v. KERRY 
KOI IT ANY (1880) 7 I. A. 115 = 5 C. 776 (789-90) = 

6 C. L. R 322 = 4 Sar 103 = 3 Suth.766. 

_A reversioner has not a vested, but at most a contin- 
gent. interest in the property of a deceased Hindu during the 
lifetime of his widow (22) {Sir Robert P. Collier.') RaNI 

Anand koer z'. court of Wards. 

(1880) 8 I. A. 14 -- 6 C. 764 (772) = 8 C. L. R. 381 = 

4 Sar. 195 = R. & J’s No. 63 (OUDH). 

The nearest reversioner of a Hindu widow has dur- 
ing her lifetime only an expectancy or a spes successionis 
(Lord DaveyA BAHADUR SINGH v. MOHAR SiNGH. 

(1901)291 A. 1. (8 9) = 24 A.94(107) = 

6 C.W.N. 169 = 4 Bom. L.R 233 = 

8 Sar 152 = 12 M. L.J. 66. 

-Under the Hindu Law the death of the female owner 

opens ihe inheritance to the reversioners, and the one most 
nearly related at the time to the la.st full owner becomes en- 
titled to possession. In her lifetime, however, the rever- 
Honary right is a mere possibility or spes successtoni^ 

But this possibility is common to them all. for it cannot be 
' predicated who would l>e the nearest reversioner at the time 
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HINDU LAW-(C^7;/y^.) 

Eeversioner— Presumptive reversioner— Interest 

oi—{Contd,) 

Nature of— Spes Successionis— 

of her death (128.) {Mr. Ameer Alt) Ve.sKATANARA- 
YANA PILLAI v. SUBBAMMAL. (1915) 42 I. A. 125 = 
38M. 406(410-1) = 21 C L. J. 615 = 19 C.W.N. 641 = 
17 Bom. L.E. 468 = 17 M. L. T. 435 = 2 L. W. 596 = 
(1916; M. W. N. 555 = 29 1. 0.298 = 28 M.L.J. 535. 

The law as to the situation of the reversionary heirs 

is in substance quite clear; there is no vesting as at the date 
of the last male owner’s death and it follows that the ques- 
tions of who is the nearest reversionary heir or what is the 
class of reversionary heirs fall to be settled at the date of 
the expiry of the ownership for life or lives. It is impossi- 
ble to predicate before the expiry of the ownership for life 
or lives who is the reversionary heir of the deceased pro- 
prietor. A reversionary heir has only those contingent in- 
terests which are differentiated little, if at all, from a spes 
siiccessionis (209). {Lord Shaw ) JANAKI AMMAL v. 
NARAYANASWAMI IVKK. (1916) 43 I. A. 207- 

39 M. 634 637 8) - 20 C. W. N. 1323 
24 C. L. J. 309 = 14 A. L. J. 927 - 20 M. L. T. 168 
18 Bom. L.R. 856- (1916) 2 M. W. N. 188 = 
4 L. W. 530 = 37 I. C. 161 31 M. L. J. 225. 

— A Hindu reversioner has no right or inlere.^t in praes- 

enti in the property which the female owner hold.'* for her 
life. Until it vests in him on her death, should he survive 
her, he has nothing to assigiy or to relinquish, or even to 
transmit to his heirs. His right becomes concrete only on 
her denise ; until then, it is mere/A’-^ sttccessiotiis (39). 

{Mr. Ameer AIL) AMRIT NaKAYAN SINCH 7j. G.\\.\ 

SINCH. (1917)451. A. 35- 45 0.590 (603) = 

23 M. L. T. 142 = 22 C. W. N. 409 - 27 C. L. J. 296 

4 Pat. L. W. 221 = 16 A. L. J. 265 = 
(1918) M W.N. 306 20 Bom. L. R.546 = 

7 L. W. 581 = 44 I. 0. 408 - 34 M. L. J. 298. 

During the lifetime of tlie widow the reversioner has 

not a vested interest, and has only a spes successionis. 

{Lord Dunedin.) RaNGA.SAMI GoUNDEN r'. NaCHIAPPA 
GOUNDEN. (1918) 46 1. A. 72 = 42 M. 523 (634) = 

- 26 M. L. T. 5 - (1919 ) M. W, N. 262 = 
17 A. L. J. 536 =21 Bojn L.K,. 640-^ 23 C. W. N. 777 = 
29 C. L. J. 639 = 10 L. W. 105 = 50 I. C. 498 

36 M. J. 493. 

Under the Oudh Estates Act of 1869 the succession 

to collaterals opens on the death of the widow just as under 
the ordinary Hindu Law. During her lifetime, the presump- 
tive reversioner has, therefore, no more than an expectancy, 
and has no interest in the property of the last male owner 
which he is competent to transfer or bind. {Sir La^orence 
Jenkins?^ HaRNAIH KUAR 7a INDaK BaHADUR SINGH. 

(1922)50I.A 69(74- 6)=45 A. 179. 182-3) = 

9 O L. J. 662 = 37 C L. J. 346 = A.I.R. 1922 P.C. 403 = 

9 O. & A.L.R. 270 = 27 C. W. N. 949 = 6 P. L. T. 281 = 
2P.Ii. R. 237 = 33 M. L. T. 216= 18 L. W. 383 = 
26 O. C. 223 = 71 1. C. 629 = 44 M.L. J. 489 

Reversioners possess individually what has been call- 
ed a the bare possibility of succeeding to 

the estate of the last owner in case the widow dies leaving 
any one of them surviving entitled to take immediate posses- 
sion after her, unless, of course, the husband has left the 
power to her to adopt a son. {Mr. Ameer Aii.) MaTa 
PRASAD V. NAGESHAR SaHAI. 

(1926)62 1.A. 398 (411) = 47 A. 883 = 6 L.R. P.C. 196 = 

3 0. W. N. 1 = 28 O. C. 352=24 A. L. J. 1 = 
(1926) M. W. N. 83=430. L. J. 61 = 13 O. L. J. 19 = 
91 1.0. 370= A. I. R. 1926 P. C. 272 = 60 M. L. J. 18. 


HINDU "LPrft ~{.C oHid .) 
Reversioner— Presumptive 

of — {Contd.) 


revereioner— Interest 


Sale of. 


Contract for — Validity. 

A contract by a Hindu presumptive reveisionary heir to 
sell property to which he would become entitled on the 
death of the widow, and to transfer it upon possession ac- 
cruing to him is void. 

A contract for the future sale of future expectancies is 
as much void and unenforceable as an immediate sale 
thereof. Such a contract connot be allowed to stand as a 
contract, because it is one to which, not only must 
specific performance be refused under the T. P. Act, 
but as to which damages can never be recovered. 7'he pur- 
pose of S. 0 {a) of the T. P. Act would Ije defeated if such 
a contract were allowed to be enforced. 

{Lord Sumner.) ANANDA MOHAN KOV GOUK MOHAN 
MULLIC'K (1923) 50 I A. 239 (245 6j - 

50 C. 929 (935-7) = 21 A. L. J. 718 -- 
A. I. R. (1923) P.C. 189- 4 Pat. L. T. 609 
(1923) M.W.N. 803=25 Bom. L. R. 1269 
33 M L. T. 365 -28 C. W. N. 713 40 C.L. J. 10 

74 I. C. 499 45 M. L. J. 617. 

Contraet for- Validity — Relinquishment or sale by 

xoideno of life interest to reversioner — Effect. 

Quaere as to the validity of a contract by a persumptive 
reversioner to sell the property of the last male ow ner in the 
event of the widow relinquishing here life interst or selling 
the >ame to him. {Lord Sumner.) ANANDA .MOHAN ROV 
V. Gour MOHAN MULLICK (19^3) 50 I. A 239 (246-6) = 

4 Pat. L. T. 609- 50 C. 929 (938) = 21 A.L J 718 = 

(1923) M.W.N 803 = 25 Bom. L R 1269 = 
33M. L T. 365- 28 C. W. N. 713 = 40 C. L. J 10 = 

74I.C. 499 = A.IR. (1923) P. C. 189 = 45 M. L. J 617 


Validity. 

It was objected that, at the lime when O' e.xecuted tiic 
deed under which the plaintiffs daini he had no right oi 
title to the property in question at all. It appears to be ad- 
mitted on all hands in the court below that, if he had no 
title to the property at the time he executed the deed, his 
subsequently becoming entitled as heir would not make the 

deed good (505). KaLI ChuNDRA ChOWDHRY z/ ShiB 
Chundra. (1870) 6 B. L. R. 601 = 16 W. R. 12 = 

2Sar. 621 = 2Suth. 383. 

Their Lordships are certainly not prepared to affirm 

that the interest of a person in the estate of a collateral 
after th^* death of nis ( collateral’s) widow then alive can be 
made the subject of a sale (737). {Sir James W. Colvile.) 

Baboo Doolichand Baboo Bkij Bhookun L\\ 
A WASTE. (1880) 3 Suth. 734=6 C. L. R. 528 = 

Bald. 367. 


Transfer of — Validity. 

Under the ordinary Hindu Law the succession to colla- 
terals opens on the death of tlie widow, and it follows that 
during the widow’.s lifetime the next reversioner has merely 
an expectancy, and a transfer of that expectancy is inopera- 
tive. (5//' Lawrence Jenkins.) HarNAIH KUAR v. INDAR 
Bahadur Singh. (1922) 50 1. A. 69 (74) = 

45 A. 179 (183) = 9 0. L J. 652 = 37 C. L. J. 346 = 

9 O. & A. L. R. 270 =27 C. W. N. 949 = 
6 Pat. L. T. 281=2 Pat. L.R. 237 = 33 M. L T. 216 = 

18 L. W 383 = 26 O. C. 223 = 71 I.C. 629 = 

A. I. K. (1922) P.C. 403 = 44 M. L. J. 489. 

Reversioner— Presumptive reversioner— Minor 
reversioner— Interest of— Arbitration in regard to 

Reference to, by minor's father and guardian^ 

Validity. 
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HINDU LA W-(6W./.) 

Reversioner — Presumptive reversioner — Minor 
reversioner— Interest of— Arbitration in regard 

to — {Co/:tU.) 

A Hindu reversioner has no right or interest in pumenti 
in the property which the female owner holds for her life. 
Until it vests in him on her death, should he survive her, he 
has nothing to assign or to relinquish, or even to transmit to 
his heirs. Ilis right becomes concrete only on her demise; 
until then it is mere spe^ sticcessionis. Ilis guardian, if 
he happens to be a minor, cannot bargain with it on his be- 
half or bind him by any contractual engagement in respect 
thereto. 

I/cldy therefore, that the action of the father of a 
Hindu minor presumptive reversoner in referring to 
arbitration any matter connected with his son’s reversionary 
interest was null and void. (39). iMr. Ameer Ali.) AMRIT 

Narayan SINGH 'o'. Gaya singh. 

(1917) 45 I.A. 36- 45 C. 590 (603)- 
23 M- L. T. 142-22 C.W.N. 409-27 C.L.J. 296 = 

4 Pat. L.W. 221 = 16 A. L. J. 265 = 
(1918) M. W. N. 306 = 20 Bom. L. R. 546 = 
7 L. W. 581 = 44 I. C. 408 = 34 M. L. J. 298. 

Reversioner— Presumptive reveisicner— Status of. 

Deeision as to— Effect inter partes — Deceree not con- 

tai ni ng dee I a rat i on — Effect . 

6*, claiming to be the nearest reversionary heir of A*, in- 
stituted a suit against the mother of A*, who had succeeded 
to his property as his heir, and against alienees of portions 
of the said property from her. The plaint prayed for a 
declaration that plantiff was entitled to succeed to the suit 
property afeer the death of i?’s mother, a declaration that 
the alienations by her were invalid beyond her life, an in- 
junction and the appointment of a receiver. The defendants 
phaded, inter a/ioj that was not the nearest reversioner, and 
that, after the death of A”s mother, her daughter and her 
son would be entitled to succeed to the property in prefer- 
rence to S. During the course of that litigation, the sister 
of E was made a party defendant and she filed a written 
statement claiming to be entitled to succeed in preference 
to S. The High Court found that S was the nearest rever- 
sionary heir after the death of A’s mother, that the aliena- 
tions by A*s mother were invalid beyond her life, but that 
S was not entitled to an injunction or the appointment of a 
receiver. The decree of the High Court declared that the 
alienations by A”s mother were invalid beyond her life and 
did not bind the reversionary heirs, dismissed the suit in so 
far as it prayed for an injunction and the appointment of a 
receiver, but did not contain a declaration that S was the 
nearest reversioner. In a suit between iV’s sister and S in 
respect of the right to succeed to the property of A’ after his 
mother’s death, /letd that, although the decree in the prior 
suit did not contain a declaration that S was the nearest re- 
versioner, the judgment therein might be and ought to be 
looked at to see what was decided and that in as much as it 
had decided that S was the nearest reversioner, the decree 
in the prior suit operated as res judicata in his favour. 
\sir Richard Couch.) Sri KaJA LaKSHMI KaNTAIVAM- 

Mi V. Sri Raja Inuganti Rajagopal rao. 

(1898) 26 I. A. 102 = 21 M. 344 = 2 C. W. N. 337 = 

7 Sar. 325. 

'Decision as to — Effect of-, on actual reversioners not 

parties. 

In a suit by a presumptive reversioner for a declara- 
tion that a will by the widow of the last male owner pur- 
porting to transfer hi.s estate to a stranger was invalid for 
the purpose of transfering the estate, issues were raised and 
decided in favour of the planitilf as to his position as next 
reversionary heir to the estate. 


HINDU LA W— 

Reversioner — Presumptive reversioner — Status 

of — {Contdf) 

Held that, though the issues had necessarily been raised 
and decided, they had been raised and decided only between 
the parties to the suit (the defendants being the widow and 
the transferee under her will), and that whenever the inheri- 
tance opened by the death of the widow, the decision 
would have settled nothing as to who should succeed. {Sir 
Arthur Wilson j) THAKURAIN JaIPAL KUNWAR v. 

Bhaiya Indar Bahadur Singh. 

(1904)31 LA. 67=26 A. 238 (243-4) = 14 M.L. J. 149= 
8 C.W.N. 466=6 Bom.LR. 496 = 7 0.0. 239 = 

6 Sar. 625. 

The questions of who is the nearest reversionary heir 

or what is the class of reversionary heirs fall to be settled 
at the date of the expiry of the ownership for life or lives. 
Even when the courts have proceeded, prior to the opening 
of the succession, to give any declaration, this has been done 
for special reasons only, and it is made clear that “ When- 
ever the succession opens by the death of the widow the pre- 
sent decision will have settled nothing as to who should 
succeed.” If a court of law proceeded to make any dec- 
laration of right as to who is the reversionary heir of the 
deceased proprietor such a declaration would be subject to 
being rendered valueless by the development of events. It 
would not, after events had developed, be even of authori- 
ty in regulating or declaring the rights of the reversioner in 
wliose favour such declaration is made as against any other 
claimant to the character of reversionary heir. A fortiori 
accordingly, a declaration of right granted before the expiry 
of the ownership for life or lives would appear to be stamp- 
ed with something in the nature of futility (209). {Lord 
shemf) JANAKI AMMAL V. NARAYANASAWMY AYER. 

(1916) 43 I. A. 207 = 39 M. 634 (637-8)= 
20 C. W. N. 1323=24 0. L. J. 309 = 
14A. L.J. 927 = 20 M.L.T. 168 = 18 Bom. L. E. 866 = 
(1916) 2 M.W.N. 188 = 4 L. W. 530=371.0. 161 = 

31 M. L. J. 225. 


Decision of settlement court as to — Effect of, in sub- 
sequent civil suit between parties. See SETTLEMENT 

COURT— Decision of (1920) 39 M.L.J. 116 (126-6). 

Declaration of— Propriety of— Joint Status of 

deceased and reversioner — Suit brought for possession on 
foot of — Finding that deceased was divided member and 
that his widows were entitled to succeed to him — Decree 
proper in case of — Declaration of reversionary status of 
plaintiff' in case of. 


The surviving male member of a Hindu family governed 
)y the Mithakshara law brought a suit to recover possession 
)f the share of the deceased member from his widow's, 
Llleging that the plaintiff and the deceased were members of 
L joint Hindu family, and that on the death of the deceased 
without male issue, the plaintiff became entitled to the entire 
)roperty by survivorship. The Court found that there had 
)een a partition between the plaintiff and the deceased, 
inder which the latter held his share as separate estate, and 
hat, on his death, his widows were entitled to succeed, and 
hat the plaintiff was only presumptively the reversionary 
leir next in succession to them. Instead of dismissing the 
iuit, the decree made by the Court, however, after affirming 
:he rights of the widows, went on to declare the right of the 
plaintiff to succeed upon the death of the survivor of them. 

Their Lordships observed that the decree was a some- 
what extraordinary one (735). {Sir James W. Colvilef) 

Baboo Dooli Chand v. baboo brij Bhookun Lal 

Awasti (1880) 3 Suth. 734= 6 C. L. B. 628= 

Bald. 357. 
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HINDU 

Beversioner— Presumptive reveisionei— Status of 

— {ContdC) 

Declaration of — Propriety of — Waste by widow — 

Suit to restrain — Declaration in. See HlNi>U Law — 

Reversioner— Presumptive reveksionek— Widow 
—Waste by— suit to restrain —Reversionary 

CHARACTER OF PLAINTIFF IN. 

■ Declaration of — Suit against loidoiO for — Set'er- 
sioftary character — Onus of proof of — Posthumous son of 
widow's husband — Existence of — Pei’ersionary character 
depending upon. 

In a suit for a declaration that the plaintiff was entitled 
in reversion to an estate which had formerly belonged to Ry 
on the death of his widow, plaintiff’s title as reversioner 
depended upon the question whether R had a posthumous 
son. The widow of R and those claiming under her, who 
were the defendants in the action, denied that R had any 
posthumous son. 

Held that the burden of proving the plaintiff’s title to the 
estate on the death of A”s widow was obviously on the 
plaintiff. {^Lord Lindley.) Rani Srimati KhaJENDRA 
Narayan Singh. (1904) 31 1. A. 127 - 

31 C. 871 (883) -9 C. W. N. 74 = 8 Sar. 635. 

•Declaration of — Suit against loidosv for — Will by 


deceased in her o^on favour set up by widaiv in — Execution 
of — Onus of pt oof as to. 

The onus of proving a will to have been duly executed is 
on the party who sets it up, and not upon the party who is 
prepared to impeach it. 

So heldy in a case where a reversioner sued to establish 
his title against the widow of the last male owner alleging 
that he died intestate, and the widow set up a will by the 
deceased in her favour. {Lord Macnaghten.) SUKH Dei 
V. Kedar Nath. (1901) 28 I. A. 186(188-9) = 

23 A. 405 (413) = 5 C. W. N. 895 = 3 Bom. L. R. 704 = 

8 Sar. 109. 

■ Finding against — Recording of — Propriety of — Suit 

by him for declaration of invalidity of alienation by widow 
dismissed in exercise of discretion as to grant of declaratory 
relief as to alienation. A’tv HINDU Law — Reversioner 
-.Presumptive reversioner- Widow ■ Alienation 
BY— Declaration of invalidity of— Suit for. 

(1878)5 1. A. 149 (163) = 4 0. 190(205X 

Beversloner — Presumptive reversioner— Suit by. 

Allowed ex necessitate rei — REVERSIONARY 
CHARACTER OF PLAINTIFF. 

Proof of^Necessity, 


• • * 

The suit is of a peculiar nature, l)ecause it is one brought 
by a person who, even if his own case were true, might 
probably never have an interest in the property, inasmuch 
as he can have only a contingent estate during the lifetime 
of the widow of the last male owner of the property. Such 
a suit is permitted simply on the ground of the necessity 
that the contingent reversioner may be under of protecting 
his contingent interest. It i«, therefore, essential to see that 
he has such an estate as entitles him to come in in that way 
—in other words, that he holds the character which he pro- 
fesses to hold (400). {Sir James IV. Colviie.) THAKOORAIN 
SaHIBA V. MOHUN Lall. (1867) 11 M. I. A. 386 = 

7 W. R. 25 = 1 Suth. 681 = 2 Sar. 289. 
Decision in— binding character of, 

AGAINST ACTUAL KEVERvSiONER. 


Adoption bywidinv^Validilyof—Suit contesting. 

The suit was brought by the appellant, a Hindu widow, 
against her daughter-in-law, who was sued in her own right, 
and also as the guardian of My whom she had adopted 
under an authority alleged to have been executed by her 


HINDU LA W— ( Contd . ) 

Reversioner— Presumptive reversioner— Suit by— 

{Contd.) ' 

Decision in— Binding character of, against 

ACTUAL REVFRSIONER— (CW^/.) 

deceased husband. 1 he object of the suit was to set asifle 
that adoption, and to have it declared invalid If the 
adoption was invalid, the appellant, if she survived her 
daughter-in-law, would become entitled on the death of the 
latter to the property of her son and that contingent interest 

was the only locus standi which the appellant had in the 

^ U i I • 

(Wvv as to wliat the effect of a decree in such a suit 
might be, whether one in favour of the adoption would be 
bmdmg against any reversioner except the appellant, or 
whether, on the other hand, a decision adverse to the adop- 
lon would bmd the adopted as between himself and any- 
Ixrdy except the appellant (84). {.S,r James IV. ColvilL 

^-howdhkan,.. iuma-soonder ;; 

D.ASSVA CHOWDHRANI. (1876)3 1 A 70 — 

1 C. 289 (296) = 25 W. R. 235 = 3 Sar 602 = 

3 Sutb. 222. 

—.Uicnation by 7vUo7o-Validity of~Snit contesting 

B, a Hindu, died leaving two widows, and V, a daughter 
by one of them. In 1873, the widows executed a did 

whereby after stating that with the exception of Zf thie 

was no heir of thetr husband or of themselves, they made a 
gift to her of certain lands and villages, only retaining to 
themselves a life interest in part of them. Some o/the 
property was described as mouzahs exclusively acquired by 
the widows out of their ow., fund, and the rest wJdescrib 
ed ai> having been left by their husband B. 

/) died in 1873 and, in 1876, the plaintiffs, the pre- 

sunip ive heti-s of B. subject to the interest of the widows 
sued die widows and the daughter of D for a decision tit 
the deed of December 1873 was null and voidi igS 
the ■■eversionary interests of the plaintiffs, and for a decla- 
ration that the properties acquired by the widows were nart 
and parcel of their husband's estate 

The questions for decision in the suit were (1) whether 
by the release to ^ under the deed of Decembi 1873 ^e 

absolute interest became at once vested in her, and there- 
fore the inheritance devolved upon her daughter • and (24 
whether pioi>erties purchased by the widows out of’ the pro 
fits of their husband’s estate became accretions to that 

/A7f/that the question of law involved in the case was 
ofsuch a nature that its decision, though not binding as 
/Vi indicata between the widows and a new reversioner 
would be .so strong an authority in point as probably to 
deter either party from disputing it (157). (Sir A^thu. 
Hob/mnse.) ISKI DUT KoeLc MUSSUMAT iIVnSBUTH 
Koerain. (1883) 10 I. A. 150 = 10 C. 324 (33^= 

13 C. L. B. 418 = 4 Sar. 459. 

‘heir Lordships referred to the view of 
the Madras High Court that the dscision in a suit brought 
by a presumptive reversioner to set aside an alienation bv a 
tyidow did not operate as a r-zr fudicata against the con- 
tingent reversioners, but, without pronouncing upon the 
correctness of that view, held that it did not bear upon the 
question whether, in the event of the death of the presump 
live reversioner in a suit brought by him to set aside an 
alienation by the widow, the next presumable reversioner 
was or was not entitled to continue the suit (P9.30') 
{Mr. Ameer Ali.) VeNKATANARAYANA Pillai // 
SUBB.WIMAL. (m6)42I.A 126- 

38 M. 406 (411-2) = 210. L.T gif ^ 
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HINDU LAW— 

Reversioner— Presumptive reversioner' -Suit by— 

{Conid,) 

DECISION IN— Binding character of, against 

ACTUAL REVERSIONER— 

19 C. w. N. 641 - 17 Bom L R. 468-17 M. L. T. 435 = 
2 L. W. 596 (1915J M. W.N. 555-29 I. C. 298 = 

28 M. L. J. 535. 

-A presumptive reversioner obtained a decree against a 

Hindu widow and*a mortgagee from her declaring that the 
mortgage and the decree obtained on foot thereof did not 
affect the property otherwise than for the lifetime of the 
widow and that neither was binding upon the reversionary 
body. Subsequently the mortgagee purchased the property 
in execution of the decree on his mortgage. Later, he made 
default in payment of his share of revenue of the property ; 
and the appellant, who paid the same, obtained a decree 
against the mortgagee and purchased the property in execu- 
tion of his decree. 

In a suit brought after the death of the widow by the 
actual reversioners against the appellant, held, that the 
decree in the presumptive reversioner^s suit was binding as 
res judicata as between the parties to the suit. {Lord 
lUanesburgh.) KESHO PRASAD SINGH re SHEO PraGASH 

Ojha. (1924; 51 I. A. 381 (385-7) = 

46 A 831 = 10 O. & A. L. R 1105 = 40 C. L. J. 461 = 

23 A. L J. 168 27 Bom. L R. 130 = 
29 C. W. N. 606 = 21 L. W. 295 = 
82 I. C. 962 = A. I. R. 1924 P. C. 247= 

47 M. L. J- 824. 

•The decree dismissing a suit brought by a presump- 

- A • ^ 


live reversioner during the lifetime of a Hindu widow for 
a declaration that an alienacion made by her is not valid 
and binding beyond her lifetime, is, in the absence of fraud 
or collusion, binding upon the actual reversioners. {Lord 
Blanc shnrgh.) KKSHO PRASAD SINGH v. ShEO PRAGASH 

OJHA. (1924) 51 1. A. 381 (387)-46 A. 831 = 

10 O. & A.L.E. 1105 = 40 C.L.J. 461 = 23 A.L^. 168^ 
A. I. R. 1924 P. C. 247-- 27 Bojn. L. R. 130 

29 C. W, N. 606 = 21 L. W. 295 = 821. C. 962- 

47 M.L.J. 824. 

Waste by widow—Suit to restrain— Decision in. 

A reversionary heir, although having only those contin- 
gent interests which are differentiated little, if at all, from 
a spes suceessionis, is recogni.sed by Courts of Law as hav- 
ing a right to demand that the estate be kept free from 
waste and free from danger during its enjoyment by the 
widow or other owner for life. But a reversionary heir thus 
appealing to the court truly for the conservation and just 
administration of the property does so in a representative 
capacity so that the corpus of the estate may pass unim- 
paired to those entitled to the reversion. 

This represeniation is in law founded upon a different set 
of considerations from those which would seek to stamp the 
character of reversionary heir upon one individual. 1 he 
latter operation attempted during the enjoyment of the life 
estates would necessarily be premature, and might be futile. 
The former is justified by the considerations of keeping the 
estate intact for the persons to whom as reversioners it shall 
ultimately and at the proper time be determined that the 

estate shall go (209-10). 

Narayanaswami Iyer. (1916)43 1. A. 2U/- 

39 M. 634 (638) = 20 C.W. N^1323 = 24 C_L.J. 309 = 
14 A L J 927 - 20 M L. T. 168 = 18 Bom. L. E. 866 - 

(1916) 2 M. W. N. 188 = 4 L.W. 530 = 37 1 C. 161_ 

31 M. li. J 225. 

Will of last male ernmer set up hy wid(nv—Forgery 


of ^Suit for declaration of. . . , 

Reversioners possess individually what has been called a 
spts suceessionis, the bare possibiUty of succeeding to the 


HINDU U^Vl—iConid.) 

Reversioner— Presumptive reversioner— Suit by— 

{Contd.) 

Decision in— Binding character of, against 

ACTUAL REVERSIONER— d.) 

estate of the last owner in case the widow dies leaving any 
one of them surviving entitled to take immediate possession 
after her, unless, of course, the husband has left the power 
to her to adopt a son. But the spes is common to them all; 
so is the danger by the widow’s act against the interests of 
the reversioners. The right to sue to set aside that common 
danger is given for obvious reasons of policy and conveni- 
ence to the person, who, if the widow aied at the moment, 
would take the estate. But the result, favourable or other- 
wise, affects the reversioners as a body. 

The decision in a suit brought by a person in his capacity 
of the presumptive reversioner of the last male owner’s es- 
tate for a declaration that a will set up as his was false and 
fabricated binds all the reversioners. 

Explanation VI to S. 11 of C.P.C. of 1908 covers exactly 
cases of that kind and bars a fresh litigation on the same 
cause of action. {.Ur. Ameer. Alt.) MATA PRASAD 
NaGESHAR SaHai. (1925) 62 I.A 398(411) = 

' 47 A. 883 = 6 L. B. P. C 195 = 3 O. W. N. 1 = 

28 0 C. 352- 24 A. L. J 1 = (1926)M. W. N. 83 = 
43 C. L. J. 61 = 13 O.L.J. 19 = A. I R. 1925 
P. C. 272 = 91 I. C. 370 = 60 M. L. J. 18. 

DECISION against PLAINTIFF IN—BINDING CHARAC- 
TER OF, AGAINST ANOTHER PRESUMPTIVE REVER- 
SIONER NOT PARTY TO SUIT. 

When, in a suit brought by the four nearest agnates 

of a deceased Hindu, for a declaration that a gift made b)’ 
the widow of the deceased was invalid and inoperative be- 
yond her lifetime, a decree dismissing a prior suit brought 
by two of the plaintiffs only for default was relied upon as 
a bar, held, that the plea could only affect, if at all, those 
two plaintiffs, and could not exclude the other plain- 
tiffs from obtaining a declaratory decree in the subsequent 
suit which would have the effect of protecting the reversion- 
ary interests of themselves and of their lineal descendants 
(157) {Lord Waisou.) MUSSUMMAT CHAND KOER 'v. 
PARTAB SINGH. (1888) 151. A. 166 = 16 0. 98(101)^ 

6 Sar. 243. 

% 

I.EGAL representative OF PLAINTIFF IN. 

The phraseology of sub-S. 11 of S. 2 of C. P. C. of 


1908 is fairly open to the contention that a suit brought by a 
presumptive reversioner to set aside an adoption or aliena- 
tion by a widow is brought by him as representing, in his re- 
versionary right, the estate of the last male owner, and that 
on his death such right devolves upon the next presumable 
reversioner (131). {Mr. Ameer AH.) VeNKATANARAYANA 
PiLLAI V. Subbammal, (1915) 42 I. A. 125 = 

38 M. 406(413) = 21 C. L. J. 615-19 C. W, N. 641 = 
17 Bom. L. R. 468 = 17 M.L.T. 435 = 2 L. W. 696 = 

(1916) M. W. N. 656 = 29 I. C. 298 = 

28 M. L. J. 636. 

Remote reversioner’s right to be impleaded 

IN. 

Right of, to conduct of suit on pr^)of of laches on 

part of presumptive reversioner or of collusion between him 
and widow. Fee HINDU LAW — REVERSIONER — PRK- 
sumptive reversioner— Widow— adop'hon by — 
Suit to set aside— remote reversioner. 

(1916) 421. A. 125 (132) = 38 M. 406 (413-4). 

REVERSIONARY CHARACTER OF PLAINTIFF. 

Proof of-Necessity. HINDU LAW — REVER- 
SIONER — PRESUMPTIVE REVERSIONER - SUIT BY — 
ALU.WK,, ex xecbsitxte jei. ^ 
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HINDU LAW-(Co«///.) 

Reversioner— PreBumptive reversioner- Widow- 
Adoption by— Suit to set aside. 

Alienation by widow — Suit to set aside — Scope and 

character of two suits — Binding character of decision in two 
suits — Distinction. Sve HINDU LAW — REVERSIONER — 

Presumptive Reversioner— Widow— Adoption bv 
—Suit to set aside— Nature of. 

(1915)42 I. A. 125 (129-30)-38 M. 406 (411. 2). 

Decision in — Binding character of, against actual re- 
versioner. See Hindu Law— Reversioner— Presump- 
tive reversioner— Suit by— Decision in— Binding 
character of, against ACl’UAL REVERSIONER — 
ADOPl'ION BY widow (1876) 3 I.A. 72 (84) = 

1C. 289(296). 

Nature of — Representative suit — Death of plaintiff 

— Next reversioners right to continue suit. 

A suit brought in the “lifetime of a female owner for a 
declaration that an adoption made by her is not valid against 
the inheritance differs in its scope and character from one 
brought in her lifetime for a declaration that an alienation 
effected by her is not binding against the inheritance, inas- 
much as the former relates to status and involves the adju- 
dication of a right in rem^ while the latter raises a question 
of mere justifiable necessity. But in both “the right to sue” 
is based on the danger to the inheritance common to all 
the reversioners which arises froiivtlie nature of their rights 

(128-9). 

The Madras High Court has drawn a distinction between 
a suit brought to challenge an adoption and one to declare 
an alienation by a qualified owner as not binding beyond 
the lifetime of the alienor. In the first class of cases it has 
been recognized that the presumptive reversioner’s suit is in 
a representative character ; in the other, however, chiefly on 
the ground that the adjudication relating to an alienation in 
the suit of the presumptive reversioner does not operate as 
a res iudicota against the contingent reversioners, it has 
been held that these have no right to continue an action 
brought by him. Although, no doulit, there is great differ- 
ence in the character of the two classes of suits, the posi- 
tion of the plaintiffs in lioth instances when closely examined 
will be found, so far as the right of the contingent rever- 
.sioner to continue the suit on the death of the plaintiff is 
concerned, to be the same. The test of res judicata applied 
by the Madras High Court seems, therefore, to be irrelevant 
to the inquiry, whether the contingent reversioner is en- 
titled to continue the action brought by the presumptive 
reversioner. What has to be considered is whether the 
“right to sue”, in the words of the statute, “survives,” and 
if it does, who can continue the action to obtain the relief 
that is sought .> (129 30). i^Mr. Ameer ////.) VENKATA- 
NAKAYANA PiLLAI 7'. SUBBAMMAL. (1915)42 I.A. 125 -- 

38 M. 406(411-2) = 21 C. L. J. 516 = 

19 C. W. N. 641 = 17 Bom. L. E. 468 = 17 M.L.T. 436 = 

2 L.W.696 = (1916) M. W. N. 655=29 I. 0. 298 = 

28 M. L. J. 635. 

Onus on plaintiff in — Adopted son in possession 


The suit was brought l)y the appellant, a Hindu widow, 
against her daughter-in-law who was sued in her own right 
and also as the guardian of A/, whom she had adopted un- 
der an authority alleged to have been executed by her de- 
ceased husband. The object of the suit was to set aside that 
adoption, and to have it declared invalid. The principal 
questions in the suit were (1) whether the deceased did exe- 
cute the alleged authority to adopt ; and (2) whether, if he 
did so, he was by reason of his age capal)le of executing 
such a document. 

If the adoption was invalid, the appellant, if she survived 
her daughter-in-law, w’ould become entitled on the death of 


HINDU Ui'W -iContd.) 

Ee versioner— Presu jnptl ve reversioner— Widow- 

Adoption by- Suit to set a,side~-{Contd ) 

the latter to her son’s property; and that contingent inter- 
est was the only focus standi which she had in the suit. 
Held that, having regard ro the nature of the .suit, which 

was one in which the appellant, upon a remote and contin- 
gent interest, an interest which would probalily never accrue 
to her, came into court, not only to destroy the title of a 
person in possession of an estate, but to destroy hi.s civil 
status, a more than ordinary burden of proof lay upon the 
appellant (Sl-2). {Sir James IV. Coivife.) JUMOONA 
DaSSYA CHOWDHRANI 7 \ BaMASOONDERAI DA.'=iSYA 

Chowdhrani. (1876)31 A 72- 1 0,289 = 

25 W. E. 235 = 3 Sar. 602 = 3 Suth. 222 

— Remote rroersioncr— Right of, to be impleaded in 

suit— Right of, to obtain conduct of suit on proof of laches 
on plaintifp s part or of collusion betzoecn him and zoidow. 

'I here is nothing to preclude a remote rever>ioner from 
joining or asking to be joined in an action brought by the 
presumptive reversioner (for a declaration that an adoption 
' or an alienation made I^y a widow or other female heir is 
not binding beyond the lifetime of the alienor^ or even 
obtaining the conduct of the suit on proof of laches cn the 
part of the plaintiff or collusion between him and the widow 
or other female whose acts are impugned (130). Under 
O. 1, K. 1 of C. P. C. of 1908 (which brings the Indian 
practice into line with the Engli.sh rule) the contingent rever- 
sioners may be joined as plaintiffs in the presumptive 
reversioner’s suit. The right to relief on the part of the 
reversioners exists severally in order of succession, and arises 
out of one and the same transaction impugned as invalid 
and not binding against them as a body ; and the dispute 
involves a common question of law, namely, the validity or 
invalidity of the act challenged as incompetently done (132). 
{A/r. Ameer Ali.) VENKATANAKAVANA PiI.I.aI SUB- 
BAMMAI.. (1915) 42 I. A. 125 38 M. 4C6 (413 4) = 

21 C. L. J. 515 - 19 C. W. N. 641 17 Bom. L. E. 468 = 

17 M. L. T. 435 = 2 L. W. 596 (1915) M. W. N. 556 = 

29 I. C. 298- 28 M. L- J. 535. 

Eeversioner— Presumptive reversioner— Widow- 

Alienation by. 

Adoption by her— Declaration of invalidity 

OF— Suits for. 

A itestation of deed of. 

CHALLENGE OF, DURING LIFETIME OF WIDOW OR 
AFTER HER DEATH. 

CONSENT TO. 

Declaration of invalidity of — Surr for. 

ELECrriON to hold deed of alienation GOOD. 
ELECIION TO TREAT, AS GOOD OR AS NULLITY. 

Execution of deed of, jointly with widow. 
Intended alienation— Suit to restrain. 

Invalid alienation— Suit in respeci'of— Relief 

appropri.a'j'e in. 

Possession of property subject of. 

Suit to set aside. 

ADOn'ON BY HER— DeCLAR-ATION OF INVALIDITY OF 

—Suits for. 

Scope and character of— Binding character of deci- 
sion in — Distinction. See HINDU Law — KeveRSIONER 

— Presumptive reversioner— Widow— adoption 

BY— Suit to set aside— Nature of. 

(1915) 42 I. A. 126 (129 30) = 38 M. 406 (411-2). 

AITESTA'I ION of DEED OF. 

-Effect of. See HINDU LAW— Revi^RSIONER 


Widow— Alienation by— Aitestation of deed of 
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HINDU IxA^N^iContd.) 

Reversioner— Presumptive reversioner— Widow- 
Alienation 'by-^iConid.) 

Chai,lengk of, during lifetime of widow or 

AFTER HER DEATH. 

Option as to> 

It is well settled that, though he who may be termed a 
presumptive reversionary heir has a title to challenge an 
alienation at its inception, he need not do so, but is entitled 
to wait till the death of the widow has aliirmed his character, 
a character which up to that date might be defeated by birth 
or by adoption (86-7.) {Lord Dunedin.') RaNGASWAMI 

Gounden V. Nachiappa Gounden. 

(1918) 46 I. A. 72 = 42 M. 523 (538 9) - 26 M. L. T. 5 = 

(1919) M. W. N. 262 = 17 A. L. J. 536 = 
21 Bom. L. R. 640 = 23 C. W. N. 777 = 
29 C. L. J. 539 = 10 L. W. 105 = 50 I. C. 498 = 

36 M. L. J. 493. 


CONSENT TO. 

-See Hindu Law--Reversioner— Widow— Ali- 
enation BY— CONSEN'I '10. 

Declaration oi invalidity ok— Suit i or. 

■ Adoption by widow — Declaration of invalidity of — 

Suit for — Scope and chaiacter of — l^inding character of 
decision in — Distinction. See HINDU Law — REVER- 
SIONER — Presumptive reversioner — Widow- 
adoption BY— Suit to set aside— Nature of. 

(1915) 42 I. A. 325 (129-30) = 38 M. 406(411 2). 

Decision in — Binding character of, against actual 

reversioner. See HINDU Law— REVERSIONER- PRE- 
suMPi’iVE REVERSIONER— Suit by— Decision in- 

binding character OF, against actual rever- 
sioner— alienation BY WIDOW. 

Dismissal of., in exercise of discretion — Re7‘ersi>'nary 

character of plaintiff — L'iniing against — Recording of, hy 
High Court — Setting aside of, by Privy Council. \ 

In a suit by a person claiming to be prc.'^uniptivcly cntill j 
ed to .succeed to the estate of the last male owiu i on the 
death of his widow for a declaration that a deed of aliena 
tion executed by her was not binding against the reversioner, 
the reversionary character claimed hy the plaintiff depended 
upon proof of a koolachar or family custom set up by him. I 
The Higli Court, which dismissed the suit, found against the 
plaintiff on the cu.stom set up by him. On appeal by the 
plaintiff, their Lordships, being of opinion that the case was 
not one in which in the exercise of their discretion they 
ought to grant a decimation of the invalidity of the aliena- 
tion, set aside the finding of the High (.'ourt as to the cus- 
tom set up, because such a finding was unnecessary (163). 
{Sir Barnes Peacock.) TeKAIT DOORGA PeRSAD SiNGH 

V. Tekaitni Doorga Kunwaki. (1878) 5 1. A. 149 = 

4 C. 190(205)=3C. L. R. 31 = 3 Sar. 827 = 3 Suth. 540. 

Grant of declaration in — Discretion as (o-^Discre- 

tion not to grant declaration — Grounds for 

In a suit by a presumptive reversioner for a declaration 
that a deed of alienation executed by the widow of the last 
male holder in respect of his property is not binding against 
the reversioner, it is entirely a matter of discretion whether 
to make any declaration of that kind or to leave the question 
open until the widow’s death (162). 

Held\\\‘ 3 X, under the circumstance.s of the case, their 
Lordships ought not to make a declaratory decree v.ith 
reference to the deed of alienation in question (163). 

The circumstances relied upon by their Lordships were; — 

(1) The evidence of necessity for the deed was conflicting and 
was not such as to enable their Lordships to determine what, 
if any, portibn of the money which formed the consideration 
for the deed was raised for necessity. A remand of the case 


HINDU LAW-(Cc«/rt'.) 

Reversioner— PreBumptive reversioner— Widow- 
Alienation 'by—{Contdf) 

Declaration of invalidity of— Suit for— 

{Covtd.) 

for an inquiry on the point was therefore necessary (162). 

(2) An inquiry on remand would be attended with con- 
siderable expense, and would cause great delay, and if the 
inquiiy should result in a finding favourable to the alienee, 
the decision might not be final in his favour, l)ecause the 
plaintiff might die in the lifetime of the widow, and the 
estate might never come to him (163). 

(3) There were others who might prove a preferable title 
to the plaintiff and to the widow, and who, not being 
parties to the suit, would not be bound by any decision 
therein (163). {Sir Barnes Peacock.) TeKAIT DOORGA 

Persad Singh v. Tekaitni Doorga Kunwarl 

(1878) 51. A. 149 = 4 C. 190 (204-6) = 3 C.I. E. 31 = 

3 Sar. 827 = 3 Suth. 640. 


Improvements effected by alienee — Compensation for 

— CMaiin to— Maintainability of, in such suit. See HINDU 
i.AW -UTDO\V--SaLE BY-IMPROVEMENTS EFFECI'ED 
BY PURCHASER UNDER— COMPENSATION FOR— CLAIM 

■’ TO. (1909) 36 1. A. 103 (113) = 36 0. 780 (798). 


— — Nature of — Death of plaintiff pending — Next rever- 
sioner’s right to be brought on record as legal representative 
and to continue suit. See HINDU LAAV— REVERSIONER- 
PRESUMPTIVE REVERSIONER— Widow— Adoption by 

—Suit to set aside— nature of. 

(1916) 42 1. A. 126 (128-30) = 38 M. 406 (411-2). 

Partial necessily for alienation — Alicnalton not 

wholly 7wid but valid against plaintiff to charge estate for 
binding portion of amount. 

Where, in a suit by a presumptive reversioner for a decla- 
ration that a deed of alienation executed by the widow of 
the last male owner in respect of his property is not binding 
again>t the leversionei , it is proved that there was a legal 
nece.ssiiy for raising a portion of llie money w hich formed 
the consideration for the deed, but not the whole of it, the 
deed would not be wholly void as rogard.s the plaintiff, but 
would be valid as against him to charge the estate for the 
amount necessary to be raised (162). {Sir Barnes Peacock.) 

TeK AIT Doorga Persad Singh v. Tekaitni Doorga 
Kunwarl (1878)51. A. 149 = 4 0. 190(204) = 

3 C. L. R. 31 = 3 Sar. 827 = 3 Suth. 640. 


Partial necessity for alienation-— Decree proper in 

case of — Declaration that reversioner should be put in posses- 
sion of property on death of widmo on payment of portion 
of purchase-money advanced for necessity. 

In a suit by a reversionary heir for a declaration that a 
sale by a widow was invalid beyond her lifetime, it was 
found that part of the consideration for the sale, viz., a sum 
of Ks. 14 000 was applied in payment of a mortgage subsis- 
ting on the estate at the time of the sale, but that the sale 
was invalid as against the reversionary interest. 

The High Court made a decree declaring that the plaintiff 
should be entitled to recover the property after the death of 
the widow upon the payment of the Rs 14,000. 

While approving of that decree, their Lordships, with a 
view to lender the intention of the Court more clear, re- 
commended the addition to the declaration of the words 
“ and to l)e put in possession of the said property after the 
decease of the widow on payment to the purchaser of the 
sum of Rs 14,000.” (17) {Sir Robert P. Collier.) MAHO- 
MED Shumsool?'. Shewakram. (1874)21. a. 7-- 
14 B. L. R. 226 = 22 W. R. 409 - 3 Sar 406 = 3 Suth. 43. 


Refusal of declaration on ground that no conseguen- 

7 relief has been prayed for— Propriety of. 

In a suit by the presumptive reversione»-»-to the estate of 
leceased Hindu that an alienation made by the widow of 
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HINDU LAW~(Co,M.) 

Reversioner— Presumptive reversioner— Widow 
Alienation by— (Ci?/////.) 

Declaration of invalidity of -Suit for- 

{Cofiit/,) 

the deceased does not affect their reversionary interest, the 
declaration cannot be refused to the plaintiffs on the ground 
that no consequential relief has been prayed for by them. 

A declaration is ail that a person in tlie (Xtsition of the 
plaintiffs is entitled to under the law (156). (AV> Arthnr 
llobhouse.) ISRI DU'IT KOEK MUSST. IlANSBUni 

Koerain. (1883) 10 I. A. 150- 10 C. 324 (333)- 

13 C.L. E. 418-4 Sar.459. 

Remote reversioner’s right to be impleaded in, and 

to have conduct of, on proof of laches on plaintiff’s part or 
of collusion between him and widow. See HINDU i.AW 

Reversioner— Presumpiive reversioner— Widow 

—Adoption rv — Suit to set .aside — Remote 
REVERSIONER. (1915) 42 I. A. 125 (132) 

38 M. 406(413 4). 

^,f_ 

Some question has been made at the liar as to the light 
of a person wlio is a presumptive heir in reversion to ques- 
tion such a transaction (an alienation l>y a Hindu willow of 
her husband’s estate) ; but their Lordships, if it were neces- 
sary to decide the point, would find it extremely difficult to 
overrule the many cases in which that right has been more 
or less recognised (224). {Sir /umcs ir. Cohiie.) K.\j 
LUKHEE DaBEA 7j. Gokooi. (’hunder Choudhrv. 

(1869) 13 M. I. A. 209 - 12 W. R. P. C. 47 - 
3 B. L. R. 57 = 2 Suth. 275 = 2 Sar. 518. 

; of— Conduct precluding -Suit prior to aite- 

uation contesting loidoiCs status as lawful loifc of deceased 
if amounts to. 

In a suit by plaintiff, a remote reversioner, for a decia- 
lation that an alienation by a Hindu widow of the estate of 
her husband was not valiii Ijeyonfl her life, it appeared tlial 
a nearer reversioner was alive, but that, prior to the date of 

the alienation in question, he had sued for the recovery of 

the estate on the ground that tiie widow had not been law- 
fully married to the last male owner and was therefore not 
his legal widow at all and that that suit had been dismissed 
on the ground that she was the legal widow of the deceased. 

Held., that the nearer reversioner had not, by his con- 
duct in bringing that suit, precluded himself from challeng- 
ing by way of declaration the deed of alienation which at 
that time was not in existence, and that plaintiff, who was 
a more remote reversioner, could not maintain liis .suit. 
KLord Dunedin.) Jh ANDU v. TaRIF. (1914) 37 A 45 - 

o T 197 = 17 M. L. T. 10 21 C. L. J. 26 = 

-5 li. W. 113 = 17 Bom, L. E. 44 -(1915) M.W.N. 394 = 

27 1. C. 892 = 28 M. L. J. 453. 

Hight to declaration — Deed of alienation comprising 


original estate and after-purchases I, y 7oido7os-aaim o^ 

absolute estate. 

A Hindu died leaving two widows and a daugljter by 
one of them. The widows executed a deed whereby, after 
stating that with the exception of there was no heir of 
ineir husband or of themselves, they made a gift to her of 
certain lands and villages, only retaining to themselves a 
j e interest in part of them. Some of the property was 
aescribed as mouzahs exclusively acquired liy the widows 
out of their own fund, and the rest was described as ha\in» 

d^ghter D husband. D, died shortly after, leaving a 
The plaintiffs, claiming to be the presumptive heirs of 

ne last male owner, subject to the inteiest of the widows 

thereupon brought a suit against the widows and B, for a 

favour of D, w'as null and 

a as regards the reversionary interests of the plaintiffs. 


HINDU LAW-(r^^//f,/.) 

Reversioner— Presumptive reversioner— Widow- 

Alienation hy—{Contd.) 

Declaration of invalidity of— Suit for— 

(Contd.) 

All the defendants contended that the conveyance by coali- 
tion with inheritance gave her an e.state transmissible 
to her heirs. 

The learned Judges of (he High Court held that the plain- 
tiff s prayer could I'lOt be entertained, becau.se it was clearly 
competent to the widows to convey their own interest; 
becau.'-e as legaids the last male owner’s original properly it 
was not necessary to construe the deed of gift as doing 
more; and because as regarrls the after-purchases the 

widows only conveyed such legal interest as they believed 
themselves to hold. 

Held, differing from ITigh Court, that the plaintiffs were 
entitled to the declaration sought for (154-5). 

Their Lordships are unable to follow the rea>oning of the 

learned judges id the High Court, even w hen cimfined to 

liie last male owner’s (.riginai estate. The defendants ], a \e 

not met the plaintiffs by >aying that by ihe conveyance 

got nothing more ilian the widow’s interest ; they have 

contended that by coalition witli D*s inheiitance it gave her 

an estate transmissible to her own heirs. If then the true 

construction of this transaction be that it passes only the 

w idow’s interest, it materially concerns the plaintiffs to have 

that construction established. In this part of their prayer 

they ask nothing more favourable to themselves, and as 

between them.selves and the defendants who aller^e an 

adverse construction, they are clearly entitled to as'much 
(1 d4-5). 

The after-purchases fall under the same observations; 
and with respect to them two other sub.>tantial que>tions 
are raised, one of fact and one of iaw. First, the defen- 
dants deny that tliey were matie out of tlie proccctis of tlie 
last male owner’s propcity. Secondly, lliey contend tliat 
such purchases are not to l)e treated a^ accretions to the 
property from the proceeds of whicli they Were matic, but 
belong to tlie w idows who made them (155). (Sir Arthur 
Hobhouse.) ISRI DUT KOEK v. MuSSUMUT II-\NSBUTTI 

Koerain. (1883) 10 1. A. 150 = 10 0.324(330-1) = 

13 C. li. K. 418 = 4 Sar. 459. 

Sight to declaration, though finding as to reversion^ 
ary character of plaintiff involved in dedaration. 

Under S. 42 of the Sixrcific Relief Act, where any dee<l is 
executed by a Hindu widow, the result of which may l)e to 
prejudice the interests of the reversionary heirs, those heirs, 
thougii still reversionary ami though they may never get 
any title because events may pieclude them from doing so, 
may sue for a declaration as to the effect of the dee.l. .And 
they are entitled to such a declaration notwithstanding that 
it involves a finding tliat they are reversionary heirs, be- 
cause that must always be the case where a declaration is 
made following illustration (c) of the section. 

The w illow and daughter of a deceased Hindu executed a 
deed of gift purporting to convey the absolute estate in his 
property to a person who was admittedly a reversionary heir 
of the deceased. The plaintiffs, claiming to be reversionary 
heirs of the .same degree as the donee, sued for a declaration 
that the deed was invalid and inoperative beyond the life- 
time of the widow and the daughter. It was intended that 
the deed should operate to confer the whole interest on the 
donee on the footing that the plaintiffs were of the half- 
blood only, and could not come in. in competition with the 
grantee. The real question in the suit was, therefore, simply 
whether the plaintiffs were reversioneis of the half blood or 
of the whole-blood. The High fkmit, concuning with the 
court below, found that the plaintffs were reversioners of 
the full-blood and of the same degree as the donee, and 
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HINDU LAW-(tV«A/.) 

Reversioner - Presumptive reversioner— Widow- 
Alienation hy—iCc/M.) 
declaration of invalidity of— Suit for— 

graniccl a declaration that the deed was invalid and inope- j 
rative Ixiyond the lifetime of the widow and the daughter. 

//M, that the declaration could not be objected to on the 
ground that it involved a finding as to the reversionary 
character of the plaintiffs. {Lord Parker.') SaUDAGAR 

Singh v. Pardip Narayan Singh. 

(1917) 45 I. A. 21-45 0. 510 = (1918)M. W. N. 323 = 
23 M. L. T. 31=27 C. L. J. 186 = 7 L. W. 146 = 
20 Bom L. R 509 = 22 C. W.N. 436 = 4 P.L.W. 52 = 

16 A. L. J. 61 = 43 I. C. 484 = 34 M. L. J. 67. 

Setting aside of deed of sale — Relief appropriate in 

presumptive reversioner’s suit in respect of invalid alienation 
by widow. .SVt- HINDU Law~Kevkrsionep— PRESUMP- 
'IIVE REVERSIONER — WIDOW — ALIENATION UV — ' 


INVALID ALIENATION. 

Sci^eral and separate alicnatiofis — Suit in respect 

ofy against alienees — Misjoinder of causes of action Suit 


if had for. 

A reversioner sued during the lifetime of the \sido\\ for a 
declaration of the invalidity as against the reversioners of a . 
number of alienations made by her, making the widow and . 
the various alienees under the several separate alienations 

defendants. 

//e/d, it was at least very dou!)tful whether, upon the 
strictest construction to be placed upon the C. P. C. it 
could properly be said that there was any misjoinder in 
the case (113). {Sir Arthur tVi/sou.) KUPNaRAIN^. 

GOPAL Devi. (1909) 36 I. A. 103-36 C. ' 

10 C.L. J. 58=13 0. W. N. 920 =5 M- L. T. 423- 

11 Bom. li. B. 833 = 6 A. L. J. 567 = 

31. C. 382 = 93P.B. 1909 = 146 P. W. B. 1909 = 

fiR V T,. B. 1910 = 19 M. L. J. 548. i 


Election to hold deed op' alienation good. 


HINDU JjAW-iConid,) 

Reversioner— Presumptive reversioner— Widow- 
Alienation 'by—{Contd,) 

Execution of deed of, jointly with widow 

— {Contd.) 

High Court held that as // was a party to the sale, his sons 
were estopped from disputing its validity. 

There w'as absolutely no evidence that the vendees were 
induced to alter their position in any respect in consequence 
of //'s representation contained in the sale-deed. The cir- 
cumstances of the case abundantly showed that in the whole 
transaction // must have been a mere passive instrument 
in the hands of his elders, and that his so-calltd statement 
could not have materially influenced either the vendor’s or 
the vendee’s conduct in the matter. 

//eld, reversing the High Court, that there was no estop- 
pel under S. 115 of the Evidence Act. {Mr. Ameer Alii) 
Gur Narayan v. Sheo Lal Singh. 

(1918) 46 I.A. 1 (13 4)=46 C. 566 (578 9) = 
17 A.L.J. 66 = 9 L.W. 335 = 23 C.W.N. 631 = 
12 Bur. L. T- 122=49 I.C. 1 = 36ML.J. 68. 

Intended alienation— Suit to restrain. 

—Dismissal for ^default of — Actual alienation subse- 
quent — Suit to set aside — eVrt barred. 

The dismissal, under S. 102 of C.P.C. of 1882, of a suit 
brought by the reversionary heiis of a deceased Hindu for 
a declaratory decree, and for an injunction restraining the 
deceased’s widow from alienating property of the deceased 
then in her possession, is no bar, under S. 103 of C.P.C. of 
1882, to a subsequent suit by them for a declaration that a 
deed of gift executed by her in respect of a portion of the 
property in favour of another was invalid and inoperative 
beyond her lifetime. 

The cause of action in the prior suit was a threatened or 
intended alienation. The cause of action in the present suit 
is not mere matter of intention, but an alienation by way of 
gift actually made by the widow. The two grounds oi ac- 
tion, even if they had Ixith existed at the time of the prior 
suit, would have been different. In point of fact, the cause 


Act during widinds lifetime amounting to. 

Of course something might be done (I)y the presumptive 
reversioner) even before tlie death of the widow which 
amounted to an actual ele^'tion to hold the deed good. 
( /.ord /hinedin.) KANGASAMI (iOUNDEN ta NACHIAPPA 
GouNDEN. (1918; 46 I. A. '^2(86 7) = 

42 M. 523 (538-9) = 26 M. L. T. 5 = 

( 1919) M. W. N. 262 = 17 A. L. J. 536 = 
21 Bom. L. R. 640 - 23 C. W. N. 777 = 

29 C. L.J. 539 = 10 L. W. 105 = 501.0.498 = 

Rfi M E. J. 493. 


of action for the present suit did not exist at the time of 
the prior suit; and it is impossible to say that a cause of 
action, which did not exist at the time when the previous 
action was dismissed, can be regarded as other than a new 
cause of action subsequently arising (l58). {Lord JVatson.) 

Mussummat ChandKoer V. Partar Singh. 

(1888) 15 I.A. 166 = 16 C. 98 (102) = 5 Sar. 243. 

INVALID ALIENATION— Suit IN RESPECl' OE — 

Relief appkopria'ie in. 

Declaration of invalidity of alienation against re- 


Election to treat, as good or as nullity. i 

See Hindu Law— Reversioner — Widow— : 

Alienation by (l) Election to treat, as good (2) 
Election to treat, as nullity. 

Execution of deed of, jointly with widow. 

-Estoppel as regards right to dispute alienation by 

reason of^Condition, 

In respect of property held by M, a Hindu widow, as the 
mother and heir of her son, S, she executed a sale- 
deed, in which her daughter, and //, her grandson, the son 
of that daughter, joined. By the sale-deed, M conveyed 
her life-interest in the property, and her daughter and// i 
purported to convey their future proprietary interest and 
right to possession after the death of M. After the death 
of M, // purchased the properties covered by the sale-deed 
from the nearest reversionary heirs of .5*. After the death 
of //, his sons sued to recover the properties from the 
alienees, alleging that the sale was not made for purposes 
which would make it binding on the reversioners. The 


versionary interest —Setting aside of deed of alienation — 
Possession of property alienated. 

A deed of gift executed by a Hindu widow conveying 
property in which she has only a life interest is not wholly 
void but operative to convey a life estate. The person en- 
titled to succeed to the property after the death of the 
widow cannot, during her lifetime, ask to have that deed 
set aside. He or she can only ask for a declaration that 
the deed does not confer more than the life interest of the 
widow (53). {Sir Robert P. Collier). THAKURAIN 
KAMANUND KOER V. THAKURAIN KAGHUNATH KOER. 

( 1882) 9 I A- 41 = 8 0. 769 (783) = 11 C.L.R. 149 = 

4 Sar. 316 = R. and J’s Nos. 67 and 68. 

If a widow, without consent of her husband’s heirs, 

dispose of his property for purposes not sanctioned by law, 
they are entitled to interfere and prevent any such w rongful 
alienation by her. If, therefore, she executes a conveyance 
valid for her own interest but purporting to convey a larger 
interest to the grantee, it is difficult to see how the rever- 
-sioner can get any relief except a declaration that the con- 
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HINDU TaKV^-iContd.) 

Reversioner — Presumptive reversioner — Widow- 
Alienation \iy~{Co7ttd.) 

Invalid Alienation— Suit in respect of— 
Relief appropriate in— 

veyance is void pro tanto. He cannot set the deed aside, 
because it is partly valid ; nor can it affect the possession, 
which the widow has a right to keep or to give up to 
another. A suit by the presumptive reversioner for a de- 
claration that the alienation by the widow does not affect his 
reversionary interest would seem to )k', at least in many 
cases, the only practical inode of enforcing the heir’s right 
to interfere with a widow’s alienation. That such suits 
are known to the law is clear, for the Limitation Act of 
1871 by Art. 124 prescribes the time for bringing a “suit 
during the life of a Hindu widow by a Hindu entitled to the 
possession of land on her death, to liave an alienation made 
i)y the widow declared to be void except for her life.” The 
person “entitled” must mean the presumptive heir who 
would l)e entitled if the widow died at that moment. A 
suit by a presumptive reversioner for a declaration that an 
alienation by the widow does not affect liis reversionary 
interest is an e.xception to the rule that a ('ourt shall not 
make a declaiation e.vcept in rases in which the plaintiff 
could if he chose seek some consecpiential relief (l56). {Sir 
Arthur Ilohhouse.') ISRl DU'IT KOEU 7-. MuSSUMUT 

Hansiiu'iti Koerain- (1883) 10 I. A. 150 = 

10 C. 324 (332 3) 13 C.L.R. 418 4 Sar. 459. 

.SVr Hindu Law — Kevkusioner — Widow— 

Aliena'hon hv~Invalid alien.vmon. 

(1879) 6 I.A. 110(113). 

POSSES.SION OK PROPEK'IV SUHJECT OF. 

Suit for — Pliuuti/f not eutitlcd to possession at dote 

of suit but becoming entitled to possessioji subse</ueutly — 
Decree fiyr possession in case of — Propriety. 

A Hindu died leaving a widow and his mother but no 
male issue. The widow alienated jiortions of the estate of 
her husband. Plaintiff, claiming to lx; the reversionary 
heir of the deceased and to be entitled to succeed to his 
estate after the death of his mother, sued to recover pos- 
session of the property so alienated. To the suit the 
mother of the deceased and the alienees under the aliena- 
tions in question were made parties. The mother died 
shortly after the institution of the suit. The Courts below 
found the alienations to be invalid beyond the lifetime of 
the widow, and, in view of the fact that the mother had 
died, passed a decree for possession in favour of the plain- 
tiff. 

In appeal to the Privy Council it was contended for the 
alienees that, as, at the time of the suit, the plaintiff was 
not entitled to possession, his suit, which was one for pos- 
session, ought to have been dismissed. 

Heldy over ruling the contention, that, as, when the 
decree gave plaintiff possession, he w'as then entitled to pos- 
session, the objection resolved itself into one of form, not 
affecting the real merits of the case (193). {Sir James Col- 
vile,) KOOER GOOLAB SinG v. RaO KURUN SiNG. 

(1871) 14 M.I.A. 176=10 B.L.R. 1 = 2 Snth. 474--- 

2 Sar. 722. 

Suit fory against wideno and transferees from her 

— Failure to establish right to immediate possession — De- 
claration of invalidity of transfers in case of — Propriety. 

Plaintiff claiming to be the nearest rever.«ionary heir of 
the last hiale owner of certain property brought a suit for 
the recovery of the same from a person who claimed to be 
the last male owner’s legal widow an<l from the transferees 
of the suit property from her. Plaintiff's case was that the 
female-defendant was not the last male owner’s legal widow 
at all, and that the transferees- defendants acquired no 

title lo the property conveyed to tliem. The High Court 


HINDU LAW— 

Reversioner— Presumptive reversioner— Widow- 

Alienation '\sy—{Contd.) 

Possession of property subject of— (C ontd), 

dismissed the suit on the ground that a nearer reversioner 
being admittedly alive plaintiff could in no event get pc;s- 
session which he had prayed for. On appeal from the de- 
cree of the High Court, plaintiff admitted that the female 
defendant was the legal widow of the deceased and he 
could not get possession, but urged that a declaration might 
be given that the alien.'ition by her to the transferees- 
defendants was not valid beyond her life. 

//eld that the plaintiff liad only prayed for pos.session 
and that the declaration sought for Ijefore their Lordships 
could not be spelt out of the pleadings at all. {Lord 
/Junedin.) JHANDU f'. TaKIF. 

(1014) 37 A. 45 = 19 C.W.N. 197^ 17 M L.T. 10 = 
21 C.L J. 26 = 2L.W. 113 17 Bom L.R. 44 = 
(1915)M.W.N. 394=27 I.C 892^ 28 M.L.J. 453. 

Suit to set aside. 

AVv Hindu Law — Reversioner— Presu.mp- 

TIVE REVERSIONER — WIDOW— Al.lEN.VHON HV— DE- 
CLARATION OK INVALIDITV OK. 

Reversioner— Presumptive reversioner — Widow — 
Possession of property from— Suit for lecoveiyof 
on foot of joint status with deceased. 

Finding that deceased was diwded member — Decree 

pro|X7r in case of — Dismissal of suit — Reversionary charac- 
ter <it plaintiff — Declaration — I^ropriety. See HINDU Law 

— Reversioner — Presu.mptivk reversioner — 
Status 01 —Declaration of— Propriety. 

(1880) 6 CL.R. 528. 

Revei sioner — Presumptive reversioner— Widow — 

Waste by. 

Cash rkamsed fko.m investment— Re investment 
OF PORTION OE— Delay short in i<eg.\ri)TO. 

Waste if amounts to — /Possession of ’loidiKo if to be 

disturbed in case of. 

The Pill was filed by a party entitled to propeity secured 
during the life of the tenant for life ; and the Bill proceeded 
on the ground that the property was endangered from the 
manner in which the tenant for life was dealing with it. 
The tenant for life was the daughter of the intestate, //. 

The property at the death of // was in Company’s paper ; 
and as long as it could remain in that security, the daughter 
permitted it so to remaii^ ; but in the month of July, 1853, 
the Company paid off the loan in which it was invested. The 
daughter received the amount of the money, which was 
about Rs. 50.000, and before the Bill in the case was filed 
(on 15-8-1853), she hari invested Rs. 39,000, of the money 
so recei\ed in other Company’s paper; and she said, at the 
time when she put in her answer, in the month of October 
1853, that was three months after the date when she re- 
ceived the money, that the remainder of the money w’as 
still in her hands uninvested, waiting for an eligible invest- 
ment. 

//eld that no case had been made out for interference 
with the daughter’.® possession. 

Can it l)e said that the daughter, who, according to the 
ordinary Hindu custom, keeps in her house a certain portion 
of the money, having in the course of three months, invested 
Rs. 39 , 000 , ihiee foiirtlis, or at least two-thirds, of the 
money in other securities, was guilty of a devastavit, or 
showed the slightest intention of committing a devastavit 
in this respect Their Lordships are of opinion that no 
surh case is made out (447). {Mr. Pemberton Lei^kfj 

HUKRYDOSS Durr V. SreEMUTI'Y Uppoornah Dossee 

(1856) 6 M.I.A. 433 = 1 Sar. 661* 
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HINDU 'LA.'\N~{Conid.) 

Reversioner— Presumptive reversioner— Widow- 
Waste hy—iCofitd.^ 

Dispossession of widow on ground ok. 

— -Pf'inciplcs governing — EngUsh Equity Courts' 
Priuciplts as to tenant for life and revtaindermen — In- 
applicahility. 

The piinciples which are applied in Courts of Equity in 
England, for securing in the pul)lic funds any pro|>erly to 
which one iJGrson is entitled in jx^ssession, and another is 
entitled in rtMuainder. are not appli.able to the case of pro- 
perty in India, where such property is in possession of a | 
Hindu widow (445). {Mr. Pemberton Leigh.') HURRY- 

Doss Durr r. Skekmu itv Uppoorn a dossee. 

(1856) 6 M. I. A. 433 = 1 Sar. 561. 

ISSUE AS TO— Refusal to raise and to try. 

Propriety — Dispositions of property — Case of 7 vaste 

based on — Transferees not impleaded in suit — Object real of 
suit to obtain decision as to reversionary charaetcr of 
plaintiff. 

The 1st defendant was a daughter of (he istimirar 
Zemindar, and was, as his heir, the Zemindar for tlje time 
being of an impartible estate. The second defendant was 
her son. 4'he plaintitf w.is the son of a deceased daughter 
of the istimirar Zemindar, and claimed as the eldest of 
such grandsons to be entitled, by right of primogeniture, to 
succeed to the Zen)indary as next heir after the death of the 
1st defendant. The plaintiff iiistituted the suit, inter alia. 
to have a declaratory deciee passed, establishing his right 
to succeed to the said Zemindary as next heir after the 
death of the l.st defendant. The plaint also raised a case 
of waste against 1st defendant, based upon certain disposi- 
tions of property made !■)>’ her. The property alienated was 
not, however, specified, nor were the alienees, who were in 
posses.sion, made parties to the suit. 

The trial Judge lield that the question of waste ought not 
to be tried in that suit, and declined to frame an additional 
issue raising the question. lie wa.'^ of opinion that the re. I 
object of the suit was to ascertain wT.ether or not the 
plaintiff was the proper person to succeed to the Zemindary 
at the death of the 1st defendant, that, until he established 
his right as remainderman, he had no title eitlier in posses- 
sion or expectancy and was not in a position to question the 
validity of the alienations made by the Lst defendant, and 
that the question of alienation l)y tiie 1st defendant 
liad no place in the suit. 

//eld that, in view of llie frame of the suit, the order of 
the judge was neither improper nor unreasonable (100-1). 
(Sir James IV. Colvilc.) KaTHAMA NAICHIAR v. 
DORASINGA TeVAR. (1875) 2 I. A. 169 -- 

15 B. L. R. 83-23 W. R. 314-3 Sar. 456 = 

3 Suth. 106. 

Suit to restrain. 

Allowed ex necessitate rei. 

The arguments are founded on the right of a reversioner 
to bring a suit to restrain a widow or other Hindu female 
in possession from acts of waste, although his interest 
during her life is future and contingent. Suits of that 
kind form a very special class, and have been entertained 
by the Courts ex necessitate rei (191). (Sir James W. 

Colvile.) K.athama Natchiar v. Dorasinga Tevar. 

(1875) 21. A. 169 = 15 B. 34. R. 83 = 23 W. R. 314 = 

3 Sar. 456 = 3 Suth. 106. 

Suits by a reversioner to restrain a widow who has 

succeeded to the estate of her husband from committing acts 
of waste to the prejudice of those who might succeed to Ihe 
inheritance on her death forni a very .special clas.*:;, ami have 
been entertained by the Courts ex necessitate rei (98). (Sir 


HINDU lxPLSN—(Contd,) 

Reversioner = Presumptive reversioner— Widow- 
Waste \yy—(Con!d.) 

Suit to restrain— (CW*/). 

Lawrence Jenkins.) SHEOPARSAN SiNGH v. RaM- 

nandan Singh. (1916) 43 I. A. 91 = 

43 C. 694 (704 5) = 14 A. L. J. 466 = 20 C. W. N. 738 = 

18 Bom. Xj. R. 397=23 0. L. J. 621 = 
(1916) M. W. N. 419 = 20M. L T 1 = 3L. W. 544= 

33 I. 0. 014 = 31 M. L. J, 77. 

Decision in- Binding character of, on actual 

reversioner. See HINDU LaW-ReVERSIONER— PRE- 
SUMPTIVE Reversioner— Suit by— Decision in- 

binding CHARACTER OF, ON ACTUAL REVERSIONER — 

Waste by widow. (1916) 43 I, A. 207 (209-10) = 

39 M. 634 (638). 

Dispossession of widaiv in^ Conditions. 

It is not sufficient to say that there is one person entitled 
in possession, and another entitled in remainder, in order 
to induce the Court to interfere to take the property out 
of the hands of the individual who is in pos.session of it; 
but it is necessary to show that there is danger to the 
property from the mode in which the party in possession is 
dealing with it, in which case, and in such case only, the 
Court will interfere (446). No order can be made for such 
interference, except in a case in which manifest danger, or 
risk of danger, is proved to Ihc satisfaction of the Court 
(447). {Mr. Pemberton IMgh.) HURRY DOSS DUIT v. 

Sreemuity Uppoornah Dossee. 

(1866) 6 M. I. A. 433 -- 1 Sar. 561. 

Erame of-^Question to be raised in. 

A suit by a presumptive reversioner to restrain a widow 
or other Hindu female in possession from acts of waste 
must be brought by the reversioner with that object and for 
that purpose alone, and the question to be discussed is solely 
between him and llie widow. (1) (Sir James W. Colvile.) 

Kai h.ama Natchiar v. Dorasinga Tevar. 

(1875) 21. A. 169(191)- 15 B. L. R. 83 = 

23 W. R. 314 = 3 Sar. 456-3 Suth. 106. 

(2) (Sir Lawrence Jenkins.) SHEOPARSAN SiNGH 

Kamnandan Singh. (1916) 43 I. A. 91 f98)= 

43 C. 694 (704 5) = 33I. C. 914 = 14 A. L. J. 466 = 

20 C. W. N. 738 -- 18 Bom. L. R. 397= 23 C. L. J. 621 = 
(1916) M. W. N. 419 -20 M. D. T. 1 = 3 L. W. 644 = 

31 M. L. J. 77. 

.Maintainability — /'laintiff 's right to succeed to 

estate dcubtful. 

The 1st defendant was the Zemindar of Shivagunga for 
the time being, she having taken it as the heir of her father 
next in succession to the widow. The second defendant was 
her son and claimed to l>e entitled to succeed to the 
Zemindary after the death of his mother. The plaintiff 
was the .son of a predeceased daughter of the last male 
holder of the estate; he alleged that as the eldest of the 
daughter’s sons of the last male holder he was entitled, by 
right of primogeniture, to be entitled to succeed to the 
Zemindary after the lifetime of the lst deferdant. The 
plaintiff instituted the suit out of which the appeal arose to 
have his title to succeed to the Zemindary after the lifetime 
of the 1st defendant declared, and to restrain waste by the 
1st defendant. 

With regard to the plaintiff ’s r/rt'W/ to maintain a 
suit to restrain waste by the 1st defendant, their Ix)rdships 
observed as follows : “They are not prepared to say that by 
shewing that he was a grandson of the istimirar Zemindar, 
although a doubtful question might thereafter arise lietween 
him and tire second defendant as to which should succeed 
to the Zeorindury, the plaintiff would not have established 
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Eeversioner— Presumptive reversioner— Widow- 
Waste "by—iCo/iti/,) 

Suit to restrain— (6W/). 

a sufficient Avz/j sta/ii/i against the widow, and the right 
to have her acts of waste restrained for the protection of 
the estate (192). {Sir James \V . Colznh\) Ka'J HAMA 
Natchiar V . Dorasinga Tevak. (1875) 2 I. A. 169- 
16 B. L. R. 83-23 W.R. 314-3 Sar. 456 -3 Suth. 106. 


Reversionary character of plaintiff in — Declaration 

of^ as against third party — Propriety. 

A presumptive reversioner cannot by bringing a suit to 
restrain a widow or other Hindu female in possession frotn 
acts of waste get, as between him and a third party, an 
adjudication of title which he could not get without it (191), 

The first defendant was a daughter of the istimirar 
Zemindar and was, as his heir, the Zemindar for tlie lime 
being of an impartible estate. Thj second defendant was 
her son. The plaintiff was the son of a deceased daughter 
of the istimirar Zemindar, and claimed, as the eldest of such 
grandsons to be entitled In' right of primogenituie, to 
succeed to the Zemindary as next heir after the death of 
the first defendant. The plaintiff instituteil the suit, inter 
alia., to have a declaratory decree passed, es*abli>liing his 
right to succeed to the said Zemindary as m xt heir after the 
death of the first defendant. The plaint abo tailed .i i .ise 
of waste against the first defendant. 

The trial Judge held that the question of waste ougiu not 
to be tried in the suit, and rejecteil ati appli».aiion 
made by the plaintiff for framing an additional is.sue 
on that point. His order was acquiesced in by the plain- 
tiff, and was allowed by him to become final. The 
Courts below also held that the plaintiff liad encd-)lishe(l 
no title to relief, aiul there was no a])peal against that 
finding. The Courts below ncvei theiess made a tK’cree dc 
daring that as between the i.daintiff and the second tlefen 
dant the plaintiff was the next in succession to the suit 
Zemindary. 

Held, reversing the Courts below, that. e\cn if the plain- 
tiff had proved acts of waste agaitot the widow, which he 
had not done, that would not have given him a right as 
against the second ilefeiidant to l)ave the question which 
arose between them determined by a declaiator (192) 

If the plaintiff had brought Ids suit to restrain tlie widow 
from acts of waste, he might, i\<) doubt, have had to j)rove, 
not merely the acts of waste alleged. l)ut a title suliii ieut to 
give him a loens standi in Court, .\ssuming tliai he would 
establish a sufficient loens standi against the widow, and the 
riglit to have her acts of waste restrained for the protection 
of the estate, that would not necessarly give him a right to 
bring the second defendant into Court in order to obtain a 
final adjudication of tide against him (191-2). {Sir James 
W. Colvile.) K.VIHAMA NA'ICHIAII 7'. Dgkasinga 
Tevar. (1875) 2 I. A. 169 15 B. L. R. 83 - 

23 W. R. 314 = 3 Sar. 456 = 3 Suth. 106. 


A suit by a reversioner to restrain a widow who has 

succeeded to the estate of her husband from committing 
acts of waste to the prejudice of those who might succeed 
to the inherita\ice on her death must be brought by the 
reversioner with that object, and for that purpose alone and 
the que.stion to l)e discussed is solely between him and the 
widow. He cannot, by bringing such a suit, get as be- 
tween him and a third party, an adjudication of title which 
he could not get without it. {Sir Lawrence Jtnhins.) 

Sheoparsan Singh v. Ramnandan Singh. 

(1916) 43 I. A. 91 (98) -43 C. 694(704 5)- 
33 I. C. 914 = 14 A. L. J. 466 = 20 C. W. N. 738- 

18 Bom. L. R. 397 = 23 0. L. J. 621 = 
(1916) M.W.N, 419 = 20 M- L. T. 1 = 3 L. W. 644 = 

31 M.L. J. 77. 
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HINDU LAW— (6>//A/.) 

Reversioner—Presumptive reversioner— Widow- 
Waste \iy—{Contd.) 

Suit to restrain- 

Rcz'crsionary charaeter of plaintiff in — Declaration 

of, under prayer for " fu> ther relief'^ — Propi ieiy — Waste — 
Snlh/antiie ease of — Pailnrc to make out. 


R, a Hindu, died lea\ing no male issue but a widow anrl 
a mother (<lefendanls 1 and 2) d'he former was entitled to 
a Hindu “ widow’s estate’’ ; the latter was the person enti- 
tled to succeed should she survive the former. Only on the 
expiry of those lives would the estate descend to the next 
reversionary heir of the deceased. The respondent, as next 
reversioner, instituted a suit alleging acts of waste and mis- 
conduct on the part of the widow in relation to her deceas- 
ed husband’s estate. Hy his plaint, the re.spondenl prayed 
for the appointment of a receiver and for an injunction 
restraining the widow from doing any act injurious to his 
reversi^. nary interest. The third prayer of the plaint was 
for “granting such further relief as to the Court may seem 
fit and proper.” 

The CT'ui t l)elow found against the charges of waste and 
niisnianagement by the wid(>w, and refused either to 
appoint a receiver or to grant an injunction. Nevertheless, 
trie Sul) Judge made an order “that plaintiff is declared to 
be the nt;xt reversionary heir of the deceased R after the life- 
time of defendants Nos. I and 2 ” (his widow and mother). 
'rin> was done under the third prayer for “further relief,’’ 
and the declaration was made because of a dispute as to 
whether the plaintiff’s relationship to the deceased had been 
made out. The form of the declaration was that the plain- 
tiff was “the next reversionary heir.” The High Court 
alfirmed the declaration on appeal. 

Held, that such .i dcclar tion was unavailing as well as 
p;eniatim', and th.U the iMaintilY was nut entitled to it 
( 210. i). 


Had w.isie (d, or danger to. tfie estate betm established, 
the title of the plainlifl to bring those matters befoi'e the 
Court in his representative ca])acity as a possible rever- 
sionary heir would have been allowed and a decree follow- 
ing upon the finding of fact of such waste or danger would 
have followed. Hut the whole of that part of the case has 
faded. The case must accordingly be treated as if the .suit 
had l)een directed simpliciter to a declaration of the plain- 
tilt’s individual right. He was not entitled to .such a de- 
i laration whi^li vvoubl be unav.iiling as well as premature. 
Il is not legitimate to give a plaintiff, under cover of a 
reipiest for “further relief,” after all the substantial heads 
of a claim have failed, greater right to obtain a declaration 
than he would have had if such a declaration had beerr 
asked directly, and the claim had been unaccompanied by 
other claims which proved unfounded (211). {Lord Shazo.') 
lANAKI AMMAI.7'. NARAVANASWAMI AIVEK. 

(1916)43 1. A. 207 = 39 M. 634 (638-9) = 
20C. W. N. 1323-24 C.L. J. 309 = 14 A. L. J. 927 = 

20 M. L T. 168 18 Bom. L. R. 866 = 
(1916) 2 M W.N, 188 = 4 L W. 530 = 37 I. C. 161 = 

31 M. L. J. 225. 


Reversiouer— Presumptive Reversioner— Widov — 

Will by. 

Declaration of invalidity as against reversionary 

interest of — Grant of — Rule as to — Discretion of Court. 

1 died iyjsses.sed of a talu(|a governed by the Oudh Estate 
Act of 1H69. Under S. 22 (7) of that Act, the first appel- 
lant, as the first married of Ps widows, succeeded to the 
taUiqa. She executed a registered will by which she pur- 
ported to declare the secoud appellant, who was her sister’s 
son, as her heir and successor to the estate. The respon- 
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HINDU 'LA'^~{Coutd,) 

Reversioner— Presumptive reversioner— Widow- 

Will by— 

dent, alleging himself to be the next reversionary heir to the 
estate filed a suit contending that the will was invalid for 
the purpose of transferring the estate, and asking for a 
'eclaratory decree to that effect. The appellants by their 
written statement pleaded, inter alia, that / did not die 
intestate and that the 1st appellant was absolute owner of 
the estate under an oral will of her husband. The Courts 
below found the necessary issues in respondent’s favour, and 
granted a declaratory decree as piayed. 

On appeal X\\€\x Lordships obser\ed that if they had 
been sitting as a Court of first instance they would have 
felt no little hesitation before making the decree that had 
been made. 

Their Lordships would guard against being thought to 
lay down that the execution of a will by a limited owner, 
such as a Hindu widow, as a general rule, affords a sufficient 
reason for granting a declaratory decree. {Sir Arthur 
Wilson^ THAKURAIN Jaipal KUNWAR 7 '. KhAIYA 
INDAR Lahadur Singh. (1904) 31 I. A. 67- 

26 A. 238 (242 3) =. 8 C.W. N. 465 - 6 Bom. L. R. 495 - 

7 O. C. 239 -- 8 Sar. 625- 14 M. L. J. 149. 

Reversioner— Presumptive reversioner— Will of 
last male owner in favour of defendants. 

• forgery of — Stttt for declaration of — Counter- 

suit by defendants questioning rt'rersionary character of 
plaintiff an i seeking to establish xoill — Onus of proof in 
case of— Order of trial of suits. 

After registration of the will of a deceased Hindu had been 
refused by the Registrar, persons claiming to be the nearest 
agnates of the deceased and as such to ]>e entitled in rever- 
sion to succeed to the estate of the decea.sed after the 
termination of his widow’s inlere.st, instituted a suit for a 
declaration that they held the position of neare.st agnate.s, 
and that the so called will was not executed in fact, anrl 
was, if executed, executed by the testator w’hile in a condi- 
tion of unsound mind. A counter-.suit was brought by the 
persons setting up the will to have it declared that the will 
was genuine, and also to have the Registrar enjoined to 
register the will. 

Held that, in such a case, what might be called the 
natural order would be first to take up the question of 
whether the parties who were attacking the will had any 
title to raise the question, because, unless they had such 
title, that is to say, unless they proved their relationship, 
they had no right to be heard, whether there was a will or 
not, {Lord Dunedin,) PaLCHUR vSaNKARAREDDI v. 

Palchur Mahalakshmama. ^1922) 17 L. W. 1(2) = 
A. I. R. 1922 P. C. 315 - 31 M. L. T. 307 ( P.C.) = 

27 C.W. N. 414 = 701. C 949. 

Reversioner— Presumptive revei sionei s — 

Suit by some only of. 

Dismissal of — Effect of, against other presumptive 

reversioners not parties. See HINDU Law — REVER- 
SIONER— PRESUMPTIVE REVERSIONER — SUIT BV— 

Decision against plaintiff in. 

(1888)16 I. A. 166 (157) = 16 C. 98(101). 

Reversioner— Relationship of. 

Evidence of—Widoivoflast male owner — Admission 

of relationship by — Effect — Dispute between re-oersioner 
and alienee from widow. 

The suit was by persons claiming to be the next-of-kin 
and heirs of the last male owner of the suit properties for 
the recovery of the same from the defendants and respon- 
dents who claimed title to the properties under a title claim- 
ed from P, the last male owner’s widow, who had been re- 


HINDU JjXW-^Conid,) 

Reversioner— Relationship of— {Cen/d.) 

cognised as proprietor of the properties at the settlement of 

1847. The defendants denied that the plaintiffs were the 

heirs of the last male owmer. 

At the settlement of 1847 (it being uncertain whether P 
had an absolute estate or only a life interest in the property, 
though she claimed to be absolute owner) she was a«ked by 
the Settlement Officer who would be her heirs on her death. 
Her rtply was : If the daimants’ (pkir.liffs’ ancestors) 
‘ undertake to pay the debt which is due by me on account 
of revenue, or w hich may hereafter be due by me, and if 
they are obedient to me and I am thoroughly satisfied with 
them, they will be owners of my estate after my death ; but 
so long as I am alive I have every sort of power in respect 
of my estate’^: and the estate was settled with her, the clai- 
mants accepting her conditions. In the record-of-rights 
showing the shares in the estate as prepared under Regula- 
tion IX of 1823 at the time of .settlement /’stated ; “ As 

to the appointment of lambardar the claimants who are own 
brotheis will becon)e the owners of this estate in equal 
sliares, provided they pay the present and future debts and 
remain obedient to me and one of them whom the Collector 
will think fit will be appointed lambardar.” 

The High Court declined to regard the above statement 
of/* as an admission of relationship or recognition of the 
plaintiff’s ancestors as her successors. 


Held, that the High Court erred in so doing. 

These proceedings at least show that the claim of kinship 
now put forward is not a recent innovation, bat was made 
nearly fifty years before the commencement of the present 
suit, and was not then seriously controverted, if it was 
not in terms admitted. The whole proceeding is unin- 
telligible on any other footing. P could not designate her 
successors or bind the reversion after her death. On the 
other hand, unless the brothers were a.ssumed to be the then 
heirs of the last male owner, they had no interest in the 
niattei. Whatever was said or done is not of course 
conclusive upon the rppondents or perhaps standing alone, 
very strong evidence in favour of the appellants ; but it was 
a recognition on her part both that her husband’s heirs 
(which is the character in which the three brothers claimed) 
were entitled to succeed her and also that she at any rate 
was not prepared to contest their claim to he such heirs- 

{Lord Davey). BAHADUR SiNGH v. MOHAR SlNGH. 

(1901) 29 I. A. 1 = 24 A. 94 (104 5) = 6 C. W. N. 169 = 

Bom. L.R. 233 =8 Sar. 162= 12M.L.J. 66. 


Letters of Administration — Contested proceedings for 

Decision as to relationship in — Res judicata in subse- 
quent civil suit if. 

The decision in contentious proceedings for the grant of 
letters of admini.stration to the estate of a deceased person 
under Act V of 1881 as to the relationship to the deceased 
of one of the parties to the proceedings is, under S. H, 
C.P .C., a bar to a sub.^iequent civil suit between the same 
parties raising the same question. {Lord Darling.) KaLI- 
PADA Dv:.v. Dwijapada Das. (1929)31 L, W. 182= 

A. I. E. 1930 P. C. 22= 68 M. L. J. 171. 


Onus of proof of, in suit to recover last male owner’s 

property on death of widow. See HINDU Law — REVER- 
SIONER— WIDOW— DEATH OF-— POS.SESSION OF LAST 
MALE OWNER’S PROPERTY ON—SUH FOR— TITLE AS 
NEAREST REVERSIONER. 


Probate proceedings — Decisioft as to relationship in 

— Res judicata in subsequent civil suit if. 

On the death of a Hindu, leaving two widows but no 
male issue, R applied for probale of a writing alleged by 
him to be the last will of the deceased, R being descril>ed in 
that writing as the deceased’s kartaputra. Caveats were 
lodged by, amongst others, the plaintiffs, who claimed to be 



2001 


THE PRIVY COUNCIL DIGEST 


2002 


HINDU LAW— 

Reversioner— Relationship oi—{Contd.) 

entitled to the estate of the deceased as next reversioners in 
the event of an intestacy on the death of the deceased’s 
widows. The uroceedings thereupon took the form of a 
suit in w'hich R was the plaintiff and the plaintiffs, amongst 
others, were the defendants. The District Judge held that 
the plaintiff had failed to prove their interest, and that the 
will was proved, and granted probate of the will to R. 

In a suit subsequently instituted by the plaintiffs for a 
declaration that they were the next reversionei's to the estate 
of the deceased and were entitled to succeed thereto in case 
of an intestacy after the death of the \sidows of the j 
deceased, and that as such they were entitled to apply to 
the Probate Court to get the probate granted to R revoked, 
Quaere that the issue as to whether the plaintiffs were next 
reversioners to the estate of the deceased was resjudicita 
by reason ot the decision of the Probate Court (98-9). {Sir 
I^wrence Jenkinsi) ShEOPARSAN SINGH r. RaMNANDAN 
Singh. (1916)43I. A. 91 = 43 C. 694 (704) = 

20C. W. N. 738-23 C.LJ. 621^ 14 A.L.J. 466 = 

18 Bom. L. R. 39 = 20 M.L.T. 1 = 
(1916)1 M. W. N. 419 = 3 L, W. 544 = 

33 I. C. 914 = 31 M. L. J. 77 

Proof of — Quantum, 

Suit by alleged reversioner to recover properties of last 
male owner from defendants in possession under leases 
granted by last male owner’s widow. The High Court held, 
reversing the Court Ijelow, that the plaintiff had failed to 
prove that he w’as the next reversioner to the last male 
owner. Its judgment affirmed by Privy Council, {Mr, 
Ameer A/i.) PRATHIVAT)! HHAY ANKARAM 7'. KaNGAVVA 

Appa RaO. (1912) 18 IC. 13 = (1913)M.W.N. 191 = 
17 C.L.J. 295 = 15 Bom. L.R. 463 13 M.L.T. 198. 

The question was whether the appellent had esta- 
blished that he was an agnatic relation of the deceaserl .S', 
the succe.ssion to whose property was in question. 

It appeared that, in a proceeding recorded by the Settle- 
ment Officer and Deputy Collector even during the lifetime 
of S and b(jfore any question arose to the succession to 
the suit property, the appellant’s father asserted the same 
relationship as that set up by th(? appellant, giving a pedigree 
which showed the relationship, and that S did not deny the 
relationship alleged. Again, in a proceeding relating to 
mutation of names by inheritance after the death S, the 
appellant’s father a.sserted the relationship, and in, that prece- 
ding, the wirlow did not deny the relationship alleged, but 
managed to get mutation on tlie ground that her husband 
was separate in estate from the appellant’s branch of the 
family. On other occasions also, the relationship set up by 
the appellant had been consistently as.serted. 

Held, on the evidence, reversing the High Court, that 
appellant had established that he w’as an agnatic relation of 
the deceased .S’. {Sir Richard Couch.) Rejai RahaDUR 
Singh ?•. Bhupindar Bahadur Singh. 

(1895) 22 I. A. 139 = 17 A. 456 = 6 Sar. 593. 

Fields on the evidence, reversing the High Court, 

that the plaintiffs had failed to establish that they were the 
reversionary heirs of A’s hu.sband. {Mr. Ameer A/i.) Brij 

Lae V. INDA Kunwar. (1914) 36 A. 187 (193-4)= 
18C.W.N. 649 = 12 A.L J. 495 = 19 C.L.J. 469 = 
(1914) M.W.N. 405 = 15 M.L.T. 395 = 1 L.W. 794 = 
16 Bom. L R. 352 = 23 I C. 715 = 26 M.L.J. 442, 

Reversioner — Remote reversioner— Widow 
— Adoption by— Suit to set aside. 

-Allowing of — Discretion as to — Nearer reversioners 

— impleading of—Propriety. 

In a suit to set aside an adoption made by a Hindu 
Widow’ brought by a remote reversioner alleging the circum- 

126 


HINDU 'hA.W—{Contd.) 

Reversioner — Remote reversioner— Widow — Adop- 
tion by — Suit to set z.sid.e—{Contd.) 

stances under w’hich the more distant reversionary heir 
claims to sue, the Court mu.st exercise a jiulicial discretion 
in determining whether the remote reversioner is entitled to 
sue, and would probably require the nearer reversioner to be 
made a party to the suit (23). {.Sir l^ohert If Collier,) 
Rani anundKoer 7-. Couktok Wards. 

(1880) 8 I.A 14^ 6 C. 764^773) = 
8C.L.R. 381 = 4 Sar. 195 = R & J’s No. 63(Oudh). 

Decree of Indian Courts allowing — Reversal by P. 

C, of, on ground of existence of nearer rrversiouers who 
had not precluded themselves from suing. 

Where, in a suit by a very remote reversioner, the courts 
below granted a decree setting aside an adoption made to the 
last male owner by his widow', notwithstanding the existence 
of nearer reversioners who did not iiiiproperly refuse to ins- 
titute proceedings to set aside tlie adoption, who did not 
collude with the widow or concur in the adoption, and who 
had not precluded themselves, l)y their own act or conduct, 
from suing to set aside the adoption, their Lord.ship> revers- 
ed the decrees below and dismissed the suit, on the ground 
that the plaintiff was not entitled to maintain the suit (23-4) 
{Sir Robert P. Collier.) RaNI ANUND KOFR 7'. COURT 
OF Wards. (1880) 8 1 A 14 = 6 C. 764 (773 4) = 
8C. L. R. 381- 4 Sar. 195 - R. & J’s. No. 63 (Oudh). 

Dismissal of, on ground of contingent interest of 

plaintiff not being sntjicient to entitle her to maintain 
suit. 

The suit was lirought by the appellant, a Hindu widow, 
against lier daugliter-in-law, who was sued in her own right, 
and also as the guardian of J/, whom she had adopted 
under an authority alleged to have I'een executed by her 
deceased husband. Tiie object of the suit was to set aside 
that adoption, and to have it declared invalid. If the adop- 
tion was invalid, the appellant, if slie survived her daughter- 
in-law, would become entitled on tlie deatli of the latter to 
her son’s property. 

Held kWaX that contingent interest, which was the only 
locus standi which she had in the suit, was enough to entitle 
her to maintain the suit (76). {Sir James IV, Colvile.) 
JUMOONA DASSVA CHOWDHRANI v. BAMASOONDERAI 
DaSSYA ChOWDHRANI. (1876) 3 I.A. 72 = 

1 C. 289(293) = 25 W.R. 235 = 3 Sar. 602 = 3 Suth. 222. 

Maintainability of — Conditions. 

Although a suit to set aside an adoption made by a 
Hindu widow may be brought by a contingent reversionary 
heir, yet, as a general rule, it must be brought by the pre- 
sumptive reversionary heir, that is to say, by the person who 
would succeed if the widow were to die at that moment. 
Such a suit may be )irought by a more distant reversioner 
if those nearer in succession are in collusion with the widow 
or have precluded themselves from interferin'?. It cannot be 
the law that anyone who may have a pos'iilulity of succeed- 
ing on the death of the w idow can maintain such a .'^uit, for, 
if .so, the right to sue would belong to every one in the line 
of succession, however remote. The right to sue must be 
limited. If tlie nearest reversionary heir refuses, without 
sufficient cause, to institute proceedings, or if he has preclud- 
ed himself by his own act or conduct, from suin'", or has col- 
luded with the widow, or concurred in the act alleged to be 
wrongful, the next presumable reversioner would be entitled 
to sue (22-3). {Sir Robert P. Collier.) RaNI ANUND 
Koer 7'. Court OF Wards. (1880) 8 1. A. 14 = 

6 C. 764 (772) = 8 C. L.R. 381 = 4 Sar. 195 = 

R. &J’s. No. 63 (Oudh). 

Nearer ret^ersioners — Conduct of, procluding them 

from suing— Plea of—Prhy Council appeal— Maintaina- 
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Re/eL'sioner— Eemote reversioner — Widow — Adop- 
tion by— Suit to set aside— 

bility for first time in — Suit brought ignoring them alto- 
gether. 

A suit t(» set aside an adoption made by a Hindu widow 
was brought on behalf of a minor, who was in fact a very 
leinote reversif)ncr, without alleging that tliere were no 
ni hers nearer in the line of succession, r)r that those who 
were nearer had precluded thenisehes from suing. 'I'he 
courts l).‘lo\v decreed the suit. 

On objection taken in the Privy Council to the right of 
llie plaintiff under the ciroum>tances to maintain the suit 
the plaintiff for the first time contended in argument that 
the nearer reversioners. who'C existence was admitted, had 
precluded themsel’ces from suing to set aside the adoption. 

Held, that the contention could not be given effect to, as 
it had not been raised in the courts below or even in the 
respondent’s ('use or reasons in the Privy Council (23). 
{Sir Robert I\ Collier.) K.AM ANUND KOER COURT 
OF WaRUS. (1880) 8 I.A. 14=6 C. 764(773) = 

8 C. L. E. 381 4 Sar. 195 R. & J*s. No. 63(Oitdh). 

Neaier reversioners — Impleading of, in suit — I’ro- 

priety of. See HINDI' PAW — Kp:vt;KSlONKR— KlCMOTE 

KEVKksioNER— W idow— Adoption itv— S uit to set 

ASIDE— At, r.OW'ING OF. (1880'' 8 I. A. 14 (23) ^ 

6C. 764(773). 

Nearer reversioner — Suir by — I)(ath of plaintiff 

))ei'uiing — Remote reversionei's right to l)e brought on as 
legal representative and to continue suit. Sec HINDU Law 
— REVERSIONE :< — PRESUMPTIVE REVERSIONER — 

Widow-Adoption by— Suit to set aside— Nature 
OF, (1915) 42 I. A. 125 (128 30)= 38 M. 406 (411-2). 

Nearer reversioner — Suit by — Renitite reversioner’s 

right to be impleaded in, or to have conduct of, on proof of 
laches on pait of neaier reversioner or of collu.don between 
him and the widow, IIiNDU Law— ReveksionfK- 

PRESUMPTIVE REVEI SIGNER — WIDOW— A DOPTION HV 

—SUIT TO SET ASIDE— Remote reversioner. 

(1915) 42 I. A. 125(132) 38 M. 406 (413 4) 

Reversioner--Remote reversioner— Wide w— 

Alienation by. 

^Admission and rceog* ition of — Effeet of, on its vali 

dity. 

A Hindu widow mortgaged her lni.''!)an(rs estate by a 
deed executed in 1873. At that time, she had a daughter 
and a grand son by that daughter. The mortgage not be- 
ing for necessity was iii\alid against the husband’s estate. 
In a suit to enforce the same against the estate in the hand.s 
of the grandson, it was contended that the mortgage, even 
if originally invalid, was validated by another deed executed 
in 1877 by the widow, the daughter, and the grandson by 
which they admitted and recognised the deed of 1873. Held 
that the grandson had never been in a position to confirm 
the mortgage which was therefore not binding upon the 
estate in his hands (199). 

The grandson has never had any present interest in the 
estate. On the date of the deed of 1877 relied upon for the 
validation of the mortgage, he was not even an heir-appa- 
rent ; his mother was then heir apparent. It is not contend- 
ed that he ever took upon himself any p;:rsonal lesponsibi- 
liiy for the loan, and it i.s clear that he has never been in a 
position to confirm the mortgage (199). {Lord Hebhotne.) 
LALA AMARANATH SAHz/. KAM ACHAN KUAR. 

(1892) 19 I. A. 196 = 14 A. 420 (425 6)^6 Sar. 197. 

Consent to — Effect cf, on validity of alienation. 

The nearest reversioner of a deceased Hindu sued to set 
aside an alienation of his estate made by his widow on the 
ground that it had not been made for jastifiable purposes. 


HINDU -LK^~-{CoHtd.) 

Rsversioner— Remote reversioner— Widow— Alien- 
ation by— ((7^;;;/^/.) 

One /, a distant relation of the last male owner, had attest- 
I ed the deed of alienation. The learned judges of the High 
Court upheld the alienation on the strength of the mere fact 
that /was an attesting witness, and must, therefore, be 
taken to have been a concurring party to the transaction. 

' It was not proved, though on the other hand it certainly 
was not disproved, that at the date of (he execution of the 
deed of alienation, / was the next heir in reversion. He 
was unquestionably a very distant relation, and although he 

took a considerable part in the management of the family 

of the widow, he was not proved to have been the next 
heir. It further appeared that at the said time / knew that 
his interest, even if it existed, as next reversioner was, in all 
j probability, likely to be defeated by an adoption made by 
j the widow. 

I Held, under the circumstances, that /’s concurrence, 
even if proved, would not amount to .such a concurrence by 
the husband’s kindred as would he sufficient to set up the 
deed of alienation or to defeat the plaintiff’s claim (229-30). 
{Sir Jam.s IV. Colvile,) Raj LUKHEE DebEA v. 
GOKOOL CHUNDEK CHOWDHKY. 

(1869) 13 M, I. A. 209 = 12 W. E. (P. C.) 47 = 
3B. L. E. 67=2 Suth. 275 = 2 Sar. 518. 

See also under HINDU I.AVV— REVERSIONER— 

Widow— Am enation by— Consent to. 

I 

' Nearest reversioner — Suit by, to set aside alienation 

— Conduct of his precluding — Suit by him prior to alie- 
nation contesting widow’s .status as lawful wife of deceased 
if amounts to. See HINDU Law — REVERSIONER— 
PRESUMPTIVE REVERSIONER — WIDOW— ALIENATION 

BY- Declaration of invalidity of— Suit for— 
Right of. (1914) 37 A. 46. 

— Nearer reversioner— Suit by, to set aside alienation 

— Death (»f plaintiff pending — Remote reversioner’s right 
to be brought on a.s legal representative and to continue 
suit. See HINDU LAW— REVESIONER— PRESUMPTIVE 

reversioner— Widow— Adoption by— Suit to set 
ASIDE— Nature of. (1915) 421. A. 126(128-30) = 

38 M. 406(411-2). 

Nearer reversioner — Suit by, to set aside alienation 

— Remote reversioner’s right to be impleaded in, or to have 
conduct »'f suit on proof of laches on part of presumptive 
reversioner or of collusion between him and widow. See 

Hindu l av -Reversioner— Presumptive rever- 
sioner— Widow— Adoition BY- Suit to set aside 
—Remote reversioner. (1915) 42 I. A. 125 (132) = 

38 M. 406 (413 4). 

Possession of properly snbiect of, alleging death of 

nearer reversioner— -Allegation found to be false— Decree 
proper in case of — Dismissal of suit — Declaratiofi of plain- 
tiffs' title ard of invalidity of alienation — Propriety of. 

The alleged daughter’s rons of a deceased Hindu sued for 
po^'^cssion of property appertaining to his estate, alleging the 
death of their mother and the impropriety of the mortgage 
and sale of the suit property by their grandmother and 
mother. The courts below found that the plaintiffs* mother 
was alive and dismissed the .suit a.s regards the prayer for 
possession. liut they nevertheless by their decrees made a 
declaration that the plainiiffs were the sons of their alleged 

mother and that the suit properly was not sold for valid 
purposes. 

Held that, on their finding that the plaintiffs’ alleged 
mother was alive, the courts below ought to have wholly 
dismis.sed the suit. 

The questions as to the paternity of the plaintiffs, and 

also as to the validity of the alienations were merely argu- 
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HINDU ‘LKV^—iContd.) 

Reversioner-Remote reversioner— Widow— Alien 
ation 1)7— 

mentative steps towards the only decree, 772 ., possession ; 
they were not presented by the plaimiffs as separate and 
substantive questions affecting rights other than tliat of 
possession of their (alleged) deceased mothei’s estate. {Lcrd 
Robertson.) WaLIHAN jOGHESHWAR N \K \VA\. 

(1907) 35 LA. 38^35 C. 189 2 M. L. T. 509 
7 C. L. J. 44 - 12 C. W. N. 227 - 10 Bom. L. R. 9 ~ 

14 Bur. Ii. E. 101 = 17 M. L. J. 626. 

Suit for declaration of invalidity of —Maintain- 

abi I i ty — C end iti ons. 

A reversioner in India may have a declaration from a 
court to the effect that a conveyance by the person presently 
in possession is only good for the life of that pttrson and is 
not good as an absolute conveyance of the property against 
the reversioners. The right to bring such a suit is, however, 
limited, and, as a general rule, belongs to the j)resumptive 
reversionary heir. A reversioner in a more remote degree 
will be allowed to maintain such a suit only on proof that 
the nearest reversionary heir has precluded himself in some 
way by his own conduct or act from suing— as by collusive 
action with the widow. {Lord Dumdin.) In ANDL' 7 ’. 

Takik. (1914) 37 a. 45- 19C. W. N. 197- 

17 M. L. T. 10-21 C. L. J. 26 2 L. W. 113- 
17 Bom. L. R. 44 = (1915'> M. W.N. 394 27 I. C. 892- 

28 M. L J. 153. 


It is established that a suit for a declaration that a 

gift by a Hindu widow is void as against the reversionary 
heirs of her husband is prima facie competent only to the 
nearest proNpective reversioner, and that if a more distant 
relation claims to sue, I'.e can only maintain his suit In- 
showing that the nearer reversioner has colluded \\ ith the 
widow, or for some similar reason (102-3). {Lord Phiih- 
mtfre.) FatEH SiN(',M , I \(.;aNN VI H II.VKSH SiNC.H. 

(1924) 52 I. A. 100 -47 A. 158 -6 L. R. P. C. 50 = 
12 O. L J. 117-2 O. W. N. 26 = 27 O. C. 334 = 
27 Bom.L. R. 725--29C. W. N. 749 23 A. L J. 739 - 
22 L. W.58 = A. I. E 1925 P. C. 55 -91 I. C. 280 -- 

48 M. L. J. 64. 


S//it for dccloratioh of inr'ahdity of — Maintain- 
ability — Nearer reversioner concur rinc; in alienation. 

The suit was by a reversioner tc^set asl 'e alienatioits of 
the last male owner’s property made by his deceased widow. 
The mother of the last male owner was alive at the date of. 
and was a parly to, the suit. The defendants objected llial 
the plaintiff, who was only a remote reversioner, was not 
competent to question the alienations and to sue to set them 
aside. 

fields overruling tlie contentitui, that, as the mother, the 
nearest reversioner at the time when the alienations took 
place, was charged as concurring in them, the next presum- 
able reversioner, the plaintiff, was entitled to question them, 
and the pendency of her life was not a fatal objection to the 
institution of the ‘^nit (193). (A/V James li^. Co/^'i.L'.) 

Kooer Gool.ab Singh v. Rad Kurun Singh. 

(1871) 14 M. I. A. 176 = ,10 B. L. R. 12 Suth. 474 = 

2 Sar. 722. 

Reversioner— Reversionary character of. 

See Hindu Law — Reversioner— Rel.xtion- 

SHIP OF. 

Reversioner — Sale by, of Interest in last owner s 
property — Validity of— Sale after death of widow. 

Major portion of consideration made payable on 

vendee's ret'overing possession of property purchased. See 
Champerty and Maintenance— Reversioner. 

(1908) 35 I. A, 48 (66) = 35 C. 420 (426-7). 


HINDU JjAW—iContd.) 

Reversioner— Widow— Adverse possession- Decree 

against widow founded upon. 

Effect against reversioners of. See HlNJ>l’ L.AW 

Widow— DECREE against— Keeect against kever- 
SIGNERS OF— Limitation— Decree dhjndi d on. 

Reversioner— Widow-Adverse possession against 

—Effect of. 

La:o prior to /l,t .\ 1 \' of 185'*. 

It has been held i)y .i Full I-{,/iich of tlie Higli Couit of 
C’alculla, that in the case f)f a succession by a revei^ionary 
heir after the death of a widow, who takes by inheritance 
from her h tsbancl. and is fiispo.>ses^ed, the perio<l of limita- 
tion as against the rever-ionary heir, in' the absence of 
fraud, is not to be reckoned from the time when he succeed.s 
to the estate but from the time at which it would have been 
reckoned against the widow if she had lived and Ijrought 
the suit (9 W. R. aOS). The jxinciple of that decision is 
correct (121). 

N. R . — This was under the law j)rinr t(j Act XI\' of 
1859. (Sir Barnes Peacock.) At MIkTOTai.E ROSE : . 
Rajoneek ant Muter. (T875t 2 I. A. 113- 

15 B. L. R. 10 23 W. R. 214 -3 Sar. 430—3 Suth. 94. 

Law prior to 1858. 

I'lior to 1858, adverse ptissession ag.iiiiM a \vidt>\v rank- 
X*d as adverse po.''^e'-sion agaimt the o versioners (803). 
{Lord Moulton.^ RiJOV (R>PAE MUKEKM r . < i I K I M )K \ 
\ A'l H Mukek ii. (1911) 41 C. 793^ 18 C. W. N. 673 
19 C L J. 620 16 M. L. T. 68 (1914) M W.N. 430 = 

1 L. W. 533- 16 Bom. L R. 425= 12 A. L. J. 711 = 

231. C. 162 27 M. L. J. 123. 

— —La'w under later Lijuiiation Acts. 

A le.'tator who died in 1869, leaving two widows, devised 
the wliole residue of his estate to trustee for dharam. One 
widow died in 18/ I. and ll-c other died in 1888. After the 
death ot the second widow the heir r.f ilie testator sued for 
.1 declaration ih.it tliedevis* to dhaiam wa.s void and f(U' 
administration. The High (’ourt held that the gift in 
tiharam was invalid and tli-re was an int«..sta' v. The'^H^gh 
Court further licld that the possession of the trustees for 
dharam since the testator’s death had been adverse as 
ag.un>t the widows and the heir but that the plaintiff’s 
claim to the immoveable property \\as not barred. It was 
also held tiiat the plaintiff’s claim to the moveable property 
was barred by limitation. On appeal to His Majesty in 
Council th^Or Lordsliips held th.it Art. Hi of the Limitation 
.Art u{ 18/7 applied to the immovable proiJerty, and that 
under it lime ran from the death of the second widow, and 
tliat, therefore, the plaintiff in tie suit was not barred by 
limitation. It was al.'^o held that .Art. 120 of tlie Limitation 
Al t, 1877 applied to the movealjle i)ropcrly, and that the 
right of the plaintiff in the suit to sue under that Article 
only accrued on the death of the second widow and was, 
therefore, also not barred. This case is. therefore, con-’ 
elusive autliority for the view that where there has been no 
decree against the widow or other act in the law in the 
widow’s lifetime depriving the reversionary heir of the 
right to po.ssession on the widow’s deatli, the heir is entitl- 
ed, after the widow’s death, to rely upon .Art. 141 for the 
purpose of the determination of the question whether the 
title is barred by lapse of time, (/'o/c Mt. Jaggo Bai 7 ' 
UGav Lai, Col. 2007. 30 I.. \V. 60, R. C.) 

KUNrHOHDAS VAM)RAVANi-AS 7'. I’AKVATniHAI. 

26 1. A. 71 23 B. 725 3 c. W N. 621 = 

1 Bom L R. 607 = 7 Sar. 643. 

Quaere wl, ether under Hindu law adverse possession 

against a widow in possession of an estate for a Hindu 
widow’s interest bars the reversioner. {Sir John Edc^e.) 
A'AITHIAJ IN<5A V. SRIRANGAIH ANNI. 

(1926) 52 I.A. 322 (330)= 48 M. 883= 6 L.R. P.C. 169 = 
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HINDU IjK^—iCofitd.) 

Reversioner— Widow— Adverse possession against 

--Effect of — {Contd.) 

42 C. L J. 563 = (1926) M. W. N. 11 = 
28 Bom. L. R. 173=30 C. W. N. 313- 
92 I. C. 85 - A.I.R. (1925) P. C. 249 = 49 M. L. J. 769. 

Where there has been no decree against the widow 

or other act in the law in the widow’s lifetime depriving 
tlu; rever>ionaiy heir of the right to possession on the 
widow’s death, the heir is entitled, after the widow’s death, 
t(» rely upon Art. 141 of the Limitation Act of 1908 for the 
purpose of the determination of the question whether the 
title is barred by lapse of time. To hold otherwise would 
in effect compel the court in determining a question within 
the scope of the Article to ignore the express words of 
the Article. {Lord fomihid) MT. TaGGO BaI 7 /. UTSAVA 
LAI.. (1929)56 I.A. 267 = 51A. 439--27 AL.J 716 = 
33 C.W.N. 809 = 10 Pat. L.T. 527 31 Bom. L.R. 891 = 

6 O.W N. 589 = 50 C.L J. 52 = 117 I.C. 498 = 
(1929)M.W.N. 762=A.IR. 1929 P.C. 166 = 

30 L. W. 60 = 57 M.L.J. 160. 

Reversioner— Widow— Adverse possession 

against reversioners by. 

Sec Hindu Law— Widow— Adverse posses- 


sion BY. 


Reversioner— Widow— Alienation by— Attestation 

of deed of— Effect of. 

Their Lord.'-hips cannot affirm the proposition that 

the mere attestation by a relative of a deed of alienation 
by a Hindu widow necessarily imports concurrence. It 
might, no doubt, be shown by other evidence that when he 
became an attesting witness he fully understood what the 
transaction was, and that he was a concurring party to it, 
but from the mere subscription of his name that inference 
does not necessarily arise (229). {Sir James IV. Colvtled) 
Raj LUK.HEE DABEA V. Gokool Chunder Chow- 
DHRY. (1869) 13 M. I. A. 209= 12 W. B. P. C. 47 — 

3 B. L. R. 57 = 2 Suth. 275 = 2 Sar. 518. 
By a deed executed by a Hindu widow, she propo- 
sed to divide her life-interest with her mother-in-law. The 
deed purported, secondly, to provide for the descent of the 
inheritance after her death in a line different from that 
prescribed by law. 

//.■A/, that the presumptive reversioner’s attestation of 
such a deed by the widow created no estoppel as against 


L r • • f I i-f 

His as.sent was not necessary to the divi.sion of her lile- 
interest 1))- the widow. His assent was usele.ss as regards 
the second object of the suit, {Sir Arthur IVi/son.) RUP 

Narain V. Gopal Devi. (1909) 36 I. A. 103(112 3) = 
36 C. 780 (796-7)- 10 C. L. J. 58= 13 C. W. N. 920 = 
5 M. L. T. 423= 11 Bom. L. R 833=6 A L. J. 567 = 
31. C. 382- 93 P. R. 1909 -- 14 P. W. R, 1909 = 

68 P. L. R. 1910 19 M. L. J. 548. 

Mere attestation by a relative does not necessarily 

import concurrence (70). {J/r. Ameer Aii.) HaRIKISHEN 
BHAG.AT V. K.ASHI PERSHAD SINGH. 

(1914)42I.A. 64 = 42 C 876 (886 7) 19 C.W.N. 370 = 

17 M L T 115 = 2 L. W. 219 -=(1915) M. W. N. 511 = 
13 A L. J. 223= 21 C. L. J. 225= 17 Bom. L. R. 426 = 

27 I. C. 674 - 28 M. L. J. 565. 

-Attestation by a reversioner of a deed of alienation 

executed by a Hindu widow does not of itself either create 
estoppel or imply consent. If it bad been quite impossible 
for the widow lawfully to dispose of any interest in the pro- 
perty, and it was shown that the witness knew the nature 
of the deed, more value might be given to his attestation, 
but by itself it would neither create estoppel nor imply 
consent (255). {Lord Buckmaster^ LC.) HaNGA Chandra 
DHUR Biswas v. Jagat Kishore Chowdhury. 

(1916) 43 I. A. 249 = 44 C. 186 (199) = 20 M.L.T. 335 = 


HINDU LAW— (C^;//fl’.) 

Reversioner— Widow— Alienation by— Attestation 
of deed of- Effect of— (Coui.d) 

(1916) 2 M. W. N. 336=4 L. W. 448= 
18 Bom. L.R. 868=24 C. L. J. 487 = 14 A. L. J. 1103= 
21 C. W. N. 226 = 1 Pat. L. W. 1 = 36 I. C. 420 = 

31 M. L. J. 663. 

I 

Alienation by uddoio as heir of A — Claim by attesting 

rcT>ersioner as reversioner of Maintainability. 

All that a deed executed by a daughter-in-law and a 
mother-in-law professed to do was to bind the ladies them- 
selves who executed the deed, and the collateral heirs of S 
from whom they claimed to have derived title. The deed 
did not profess to affect any title coming to them from 
the son of S. The deed was attested by the presumptive 
reversioner of W, who, and not S, was the last male owner 
of the property dealt with l)y the deed ; 

Held that, assuming that the presumptive reversioner 
effectually assented to the deed, it created no estoppel 
against him as regards any title derived from W. 

The document itself must l>e looked at to see what it was 
that the reversioner assented to. {Sir Arthur Wilson.') 
RUP narain V. GOPAE DeVI. 

(1909)36 I. A. 103(112 3)--36 C. 780(797-8) = 
10 C. L. J. 68 = 13 C. W. N 920 = 6 M. L. T. 423 = 

11 Bom. L. R. 833 = 6 A. L. J. 667 = 3 1. C. 382 = 
93 P. R. 1909 = 146P. W. R. 1909 = 68 P. L. B* 1910 = 

19 M. L. J. 648. 

Appellate decision upholding alienation on mere 

ground of — Propriety of — Validity of alienation resV< 

Court below on sole ground of necessity. , 

The nearest reversionary heir of a deceased Hindu su® 
to set aside an alienation of his estate made by his wido'"^ 
on the ground that it had not been made for justifiable 
purposes. The deed of alienation itself recited certain 
purposes for which the alienation was made, but no 
evidence was adduced by the alienee on that point (all he 
did being to produce the deed of alienation), and the trial 
Court held against the validity of the alienation. The deed 
of alienation had been attested by one /, a reversioner, but 
no point was made of that circumstance in the trial Court, 
and the plaintiff had no opportunity of examining J as to 
the circumstances under which he l)ecame an attesting 
svitness, or what his understanding of the transaction really 
was. The point was taken on appeal to the High Court, 
and that Court reversed the Court below and upheld the 
alienation upon the mere proof, by the production of the 
deed of sale, that J was an attesting witness to it. 

Held that the utmost that the High Court ought to have 
done in that state of things was to remand the case to be 
re tried, for the full consideration of that question (228-9). 

If anything could have been made of that point, it W’ould 
have been rather a reason for a remand cf the cause, to be 
tried upon such an issue, than for an immediate decision of 
the case against the plaintiff f230). {Sir James W . 

Colvile.) Raj Lukhee Dabea v. Gokool Chunper 
ChOWDHRY. (1869) 13 M. I. A. 209 = 

12 W. R. P. C. 47= 3 B. L. E. 67 = 2 Suth. 276 = 

2 Sar. 618 

Consent to and acquiescence in transaction in addi- 
tion — Effect. 

Attestation of a deed by itself estops a man from deny- 
ing nothing whatever except that he witnessed the execu- 
tion of the deed, and by itself it does not show that he 

consented to the transaction which the document effects. 

Where it appeared, however, that a reversioner not only 
witnessed the execution of a mortgage by a Hindu widow, 
but consented to the transaction, and took an active part in 
the consultations which resulted in the mortgage, held that 
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Reversioner —Widow— Alienation by— Attestation 
of deed of — Effect of — {Contd.) 

he must be held to have consented to and acquiesced in the 
mortgage being given and that he was estopped from deny- 
ing its validity. (^/> Lancelot Sandersonl) BhAGWAN 

Singh v . Ujagar Singh. (1927) 47 C. L. J. 189 = 
107 1. C. 20 = 30 Bom. L. R. 267= 29 Punj. L. R. 182 = 
32 C. W.N. 538 = 1. L. T 40 L 49 = 27 L. W. 672 = 

26 A.L. J. 553 = ( 1928) M. W N. 933 = 
A. I. R. 1928 P. C. 20 = 54 M. L. J. 251 (260). 

Validity of alienation on ground of — Plea in appeal 

of^Maintainability — Necessity justi lying alienation — 
Plea in Court beloio only of — Failure to make out. 

In a suit by a presumptive reversioner to set aside an 
alienation by a Hindu widow of her husband’s 
property, the alienee did not either in his pleadings or in 
the issues raise the question that the deed of alienation had 
been attested by a reversioner, that such attestation implied 
a concurrence by him in the alienation, and that such con- 
currence either supplied the want of proof of the existence 
of debts ol the deceased and the necessity of the sale, or 
was a consent equivalent to such proof. His case even at 
the trial was that the sale had been made for particular 
purposes, and was therefore binding on the reversioners ; 
but he gave no evidence of that. Held that, under such 
circumstances, it would not be competent for the High 
Court on appeal for the first time to entertain the new plea 
and to remand the case for the trial of the same (229-30). 
{Sir James IV. Colvile.) UaJ LUKHEK DaHKA t'. GOKOOI, 

Chunder Chowohky. ('1869) 13 M. I. A. 209- 
12 W. R. P. C. 47 = 3B. L. E. 57 = 2 Suth. 275- 

2 Sar. 518. 

EeverBioner — Widow— Alienation by— Consent to. 

UNDER Hindu Law— Widow— Family 

ARRANGEMENT). 

Aitestatkjn oe deed ok amknation when 

AM(JUNTS '! (>. 

See Hindu Law— Keveksionek — Widow- 

Alienation HY— Ari'ESl ATION OK DEED OK. 

CON.SIDERATION— CONSEN'K FOR. OK ALL THEN 
NEARES'I' REVERSIONERS— KkFECT OF. 

* Right of their heirs to dispute alienation — p.stoppel . 

A Hindu widow who had succeeded to an estate and other 

% 

property absolutely owned by her husband sold the whole 
of the estate to her son-in-law by a number of sale-deeds 
executed at different dates, each in respect of a portion of 
the estate. A few years after the execution of those 
deeds, deeds of relinquishment for valuable considera- 
tion, ratifying the said sale-deeds and agreeing not to dispute 
their validity were executed by all the then nearest 
reversionary heirs, being the only living rever-sioners in the 
line of the common ancestor of themselves and the deceased 
owner of the estate. In a suit instituted after the death of 
the widow by the sons of the persons who executed the 
deeds of relinquishment and ratification for the recovery 
of the estate and other moveable property, held that the 
consent of the executants of the said deeds was sufficient, 
that it was immaterial that it was given after the execution 
of the sale deeds and that the plaintiffs were bound by the 
consent of their fathers, through whom they claimed and 
could not dispute the validity of the sale-deeds. {Sir 
Andrew Scohlel) BajraNGI SlNGH v . MANOKARNIKA 
Baksh Singh. (1907) 36 1. A. l (16-16) = 

30 A. 1 (21) = 12 C. W. N. 74 = 9 Bom. L. R. 1348 = 
6 C L. J. 766 = 3 M. L. T. 1 = 6 A.L. J. 1 = 11 O.C. 78 = 

17 M.L. J. 606. 


HINDU 'LAJN—{Contd.) 

Reversioner— Widow— Alienation by— Consent to 

— {Contdf) 

Effect of. 

An alienation by a Hindu widow, which would not 

otherwise be legitimate, may liecorne .so if made with the con- 
sent of her husband’s Idndred. The exception in favour of 
alienation with the con.sent may be due to a presumption of 
law that where that con.sent is given the purpose for which 
the alienation is made must be proper (55l). {Lord 
Justice Turner.') COI, LECTOR OF MaSULIPATAM v. 
Cavaly Vencata Narki ANAPAH. 

(1861) 8 M. I. A. 529-2 W. R. 61 - 1 Suth. 476 = 

1 Sar. 820. 

Their Ix)rdsiiips do not mean to impugn those autho- 
rities which laydown that an alienation of her husband’s 
estate made by a Hindu widow may become valid by the con- 
sent of the husband’s kindred, but tlie kindred in such case 
must generally be understood to be all those who are likely 
to be interested in disputing the transaction. At all events, 
there should be such a concurrence of the members of the 
family as suffices to rai.se a presumption that the transaction 
was a fair one, and one justified by Hindu law. That it 
can be a presumption of law in the sense of 'Jresumptio 
/V/Wj t’/ /A’ their Lordships do not think. It is, no 
doubt, an element to l;e taken into consideraiion, and 
deserving of considerable weight in the estimation of all 
the evidence of the transaction (228). {Sir James IV. 
Colvile.) Raj LUKHEE DaBE.V V . GOKOOL CHUNDER 
ChOW DHKY. (1869; 13 M. I. A. 209- 

12 W. K. P. C. 47 - 3 B. L. R. 57 = 2 Suth. 275 = 

2 Sar 518. 

An alienation by a Hindu widow which would not 

otherwise be legitimate may become so if made with the 
consent of her husband’s kindred. {Sir Andrew Scoble.) 

BajraNGI Singh r. Manokaknika Baksh Singh 

(1907) 35 I A. 1 - 30 A. 1 fl7, 21J = 12 C. W. N. 74 = 

9 Bom. L. R. 1348-6 C. L. J. 766 3 M. L. T. 1 = 

5 A. L. J. 1 = 11 O. C. 78 - 17 M. L. J. 605. 

It has always lieen a feature of Hindu law as adminis- 
tered by this Board to attach great weight to the sanction 
by expectant reversioners of an alienation of property by a 
Ilindu woman as affording evidence that the alienation was 
under circumstances which rendered it lawful and valid 
(805). {Lord Moulton.) BiJOY GOPAL MUKERJI v, 
GirindRA NATH MUKERJI. (1914)41 0.793 = 

18 C. W. N- 673 = 19 C. L. J. 620 = 16 M. L T, 68 = 

(1914) M. W. N. 430 = 1 L W.533 = 
16 Bom. L. R. 425 = 12 A. L. J. 711 = 23 I. C. 162 = 

27 M. L. J. 123. 

The requirement of the law (that necessity must be 

proved to make a charge created by a Hindu widow or an 
alienation effected by her binding on the reversioners) may 
be fulfilled by proving the consent or concurrence of the 
reversioners to the transaction (69). {Mr. Ameer Ali). 

Harikrishen Bhag.at?'. Kashi Pekshad Singh. 

(1914) 42 I. A. 64 = 42 C. 876(886-7) = 

19 C. W. N. 370 = 17 M. L. T. 115- 2 L. W. 219 = 

(1915) M. W. N. 511 = 13 A. L. J. 223 = 

21 C. L J. 225 = 17 Bom. L. E. 426-27 I. C. 674 = 

28 M. L. J. 565. 

An alienation by a Hindu widow may be fortified by 

the consent of reversionary heirs. What is the effect of 
such consent t If the alienation be total, and the reversion- 
ary heirs be the nearest, it falls within the first division, viz.^ 
surrender. When the alienation of the whole or part of the 
estate is to be supported on the ground of necessity, then, if 
such necessity is not proved aliumle and the alienee does not 
prove inquiry on his part and Ijonest belief in the necessity, 
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Reversioner -Widow— Alienation by— Consent to 

• — {Co// td ) 

EFFKCT 0\'—{Coiitd.') 

tlie consent of such reversioners as might fairly be expected 
to be interested to dispute the transaction will be to 
afford a presumptive proof which, if not rebutted by con- 
trary proof, will validate the transaction as a right and 
proper one. Such consent does not give force per so to the 
alienation. This must be the true view if the matter be 
considered on principle. For, first, if mere consent, as such, 
of the reversioner could validate alienation, then the rule as 
to total surrender would be an idle rule, and secondly, mere 
consent could only validate on the theory that the reversioner 
together with the widow represented the whole estate. Hut 
that is impossible unless the reversioner has a vested interest, 
wherea.s it is settled that he has only a spes s/ncessio/t is. 
{/,0/d I)u//edi//.) RANG.\SAMI GOUNDAN v. NaCHIAPPA 
GOUNDAN, (1918)46 I. A. 72 = 42 M. 523 (534 6)- 
26 M. L. T. 5 -(1919) M. W. N. 262 = 17 A. L. J. 536 = 
21 Bom. L. R. 640 = 23 C. W. N. 777 = 29 C. L J. 539 = 

10 L. W. 105 50 I C. 498 36 M. L. J. 493. 

FXKCU'i lON OF OKFDOF AMKNATION AS WIDOW’S 
.MOOKHTAK— GonSKNT HV REASON OF. 

IJ fe i/iierest of widino — Deed co/n-cyi/ig o/ily. 

A Hindu widow, who had inherited the estate of her 
husband, gave a power of attorney to /, her husband’s uncle 
and presumptive reversioner to his estate, authorising him 
to sell her husband’s share on her behalf. Pursuant to the 
power J executed a sale-deed in respect of the said share, 
which sale-deed stated that the vendors (A’’, the mother of 
the deceased being also a party to the deed) “ put the vendee 
in possession of the share sold instead of us, like ourselves” 
and that “ the vendee has become an absolute owner of the 
share sold from the date of the sale.” The deed was signed 
as follows : — ” by wife, and N. mother, heirs of K ” (the 
deceased) “ by the pen of /, Sarbarakai and Mukhtar.” 

There was no evidence that J was benefited by the sale 
or that there was any inducement for him to concur in it .so 
a.s to forego his reversionary right. 

Held that the estate of the wife alone pa.s.sed \)y the deed 
and that the reversionary interest was not affected by it. 

It was not so clear that n»ore than the beneficial interest 
of the widow in the property piissed by the deed that /must 
be taken to have consented to its passing. (Sir Diehard 
Couch.) JlVAN SlN(iH t'. MiSRI TAL. 

(1895) 23 I.A. 1= 18 A. 146 -6 Sar. 675 = 6 M. L. J. 47. 

Ex POST FACTO CONSEN'r. 


It is 

tion by a Hindu widow is givc*n after the execution 
deed of alienation. O/n/zis ratihabitio retrotrahitur cl 
rna/idato priori acquiparatur . (16) {Sir Atidrew Scoblef) 

Hajrangi Singh v. manokarmka Bakhsh Singh. 
(1907; 351. A. 1- 30 A. 1 (21) -12C. W. N. 74 = 
9 Bom. L. R. 1348 = 6 C. L. J. 766 = 3 M. L. T. 1 = 
5 A. L. J. 1 = 11 O. 0.78=17 M. L. X 605. 

Manager of joint famiev— Consent by. 

So/i of matiager bor/i subsequently — Right ofy to 

dispute ali euation — Estoppel . 

Where the managing member of a joint Hindu family 
consented to and acquiesced in a mortgage executed by a 
Hindu widow, held that his son, who was not then born, 
was not entitled to contest the validity of the mortgage, in- 
asmuch as at the time when it was executed he had no in- 
terest in the family property, and his father, in acquie.sdng 
in the execution of the mortgage, was acting not only on 
behalf of himself, but also on l^ehalf of all the members of 
the family who were alive at that time. The son was, 


HINDU LAW-(Cc^;///.) 

Reversioner — Widow — Alienation by — Consent to 

— {Contd.) 

Manager of joint family- Consent by— 

{Co/lid.) 

therefore, precluded from challenging the validity of the 
mortgage in question, and the contention that he was not so 
estopped, because he did not claim through his father, but 
as a member of a joint Hindu family to which the Mithak- 
shara law applied, had, in the circumstances of the case, no 
force. {Sir La/iceloi Sanderso/i.) BhaGWAN SinGH v. 
UJAGAR Singh. (1927) 47 C.L.J. 189= 107 LC. 20= 
30 Bom.L.R. 267=29 Punj.L.R. 182 = 32 C.W.N. 638 = 
I L.T, 40 L. 49 = 27 L.W. 672 = 26 A.L. J, 663 = 
(1928) M.W.N. 933 = A.I R. 1928 P.C. 20 = 

54 M. L. J. 264 (260). 

Mortgage intended to charge widow’s 
interest only— consent to. 

Reversionary interest if affected by. See HINDU 

LAW— Reversioner— Widow— mor'igage by— Con- 
sent to. (1914)42 1 A. 64 (70) 42 0.876 (886). 

Presumption of necessity from— Condition of. 

Kiunvledge of effect of co//se/it — 1/itelligent inte/itio/i 

to co/ise/it to such effect — A^ecessity. 

It is not a case in which all the kindred of Khairati, the 
last male owner, assented or could assent to the mortgage 
bonds by the widow of Khairati, and the circumstances are 
not such as to raise any presumption from such concurrence 
as there was of .Achhan Kunwar, the daughter of Khairati, 
and Enayet, her son, that the transaction was a fair one or 
one justified by Hindu law. In order to raise such a pre- 
sumption the consent of the deceased’s kindred to his 
widow’s or daughter’s alienation must be shown to be given 
with a knowledge of the effect of what they were doing, and 
an intelligent intention to consent to such effect (189). 

{/.o/d Da-oev.) Sham Sunder i.al Achhan kun- 
WAk. (1898)25 I.A. 183 = 21 A. 71(80) = 

2C. V/. N. 729 -7 Sar. 417. 

Proof of— Nature of, required. 

When a ‘‘stringent equity”, arising out of an alleged 

consent by the reversioners is sought to be enforced against 
them, such consent must be established by positive evidence 
that upon an intelligent understanding of the nature of the 
dealings they concurred in binding their interests ; and such 
consent should not be inferred from ambiguous acts or be 
supported by dubious oral testimony (70). {Mr. Ameer 

Ali.) Hari Kishen Bhagat v. Kashi Pershad 
Singh. (1914) 42 I. A. 64 = 42 C. 876(886-7) = 

19 C. W. N. 370 = 17 M. L. T. 116 = 2 L. W. 219 = 
(1915) M.W.N. 511 = 13 A.L. J. 223 = 21 C L J. 226 = 

17 Bom L. R. 426 = 27 I. 0. 674 = 28 M. L. J. 666. 

Validation of alienation by— Persons whose 

consent necessary for. 

Their Lordships do not mean to impugn those auth- 
orities which lay down that an alienation of her husband’s 
estate made by a Hindu widow may l)ecome valid by the 
consent of the husband’s kindred, but the kindred in such 
case must generally be understood to l)e all those who are 
likely to be interested in disputing the transaction. At all 
events, there should be such a concurrence of the members 
of the family as suffice.s to raise a presumption that the 
transaction was a fair one, and one justified by Hindu law 
(228L {Sir James PV. Cohile.) RaJ LAKHEE DaBEA v 
GOKOOL CH UNDER CHOWDHKY. 

(1869) 13 M. I. A. 209 = 12 W. R. P. C. 47 = 

3 B. L. R. 57= 2 Suth. 276= 2 Sar. 618. 

^Ordinarily the consent of the whole body of persons 

constituting the next reversion should be obtained, though 
there may be cases in which special circumstances may 


Sufficie/icy of. 

t is immaterial that a reversioner’s con.sent to an aliena- 

of the 
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Rsversioner— Widow— Alienation by— Consent to 

— (CoHtd.^ 

Validation of alienation bv— Persons 

WHOSE CONSENT NECESSARY YO^~{Coiitd.) 

render the strict enforcement of this rule impossible. {jSir 
Andrtio Scoble.) BaJRANGI SinGH v. Manokarnika 

Bakhsh Singh. (1907) 36 LA. 1 = 30 A. l ( 17 , 21) = 
12 c. W. N. 74 = 9 Bom. L. R. 1348=6 0. L. J. 766 = 

3 M. L. T. 1 = 5 A. L. J. 1 = 11 O. C. 78 = 

17 M. L. J. 605. 

The consent of such reversioners as might fairly be 

expected to be interested to dispute the transaction will be 
held to afford a presumotive proof which, if not rebutted by 
contrary proof, will validate the transaction as a right and 
proper one. {Lord Dunedin?) RaNGASAMI GOUNDEN j/. 
NACHIAPPA GOUNDEN. (1918) 46 1. A. 72 = 

42 M. 523 (534-6) = 26 M.L.T. 5 = (1919) M.W.N. 262 = 

17 A. L. J. 536 21 Bom. L. R. 640 = 
23 C. W. N. 777 29 C. L. J. 539 - 10 L W. 105 

50 I. C. 498 36 M. L. J. 493. 

When the consent (jf the liusband’.'. kindred is relied 

upon for the validity of alienations effetted by the widow 
“ the kindred in sucli case must generally mean all those 
who are likely to be interested in disputing the transaction. 
At all events there should be such a concurrence of the 
members of the family as suAices to raise a preMunption 
that the transaction was a fair one and one justified by 
Hindu law ’ (70). {Mr. Ameer Ah,) HakiKJSHLN 
Bhagatz/. Kashi Peushad Singh. 

(1914) 42 I A. 64-^42 C. 876(886-7) 19 C.W.N. 370 
17 M. L. T. 115 2 L.W.219 = (1916i M. W.N. 511 
13 A. L. J. 223=21 C. L. J. 225- 17 Bom. L. B 426- 

27 I. C. 674 28 M. L. J. 565 


Reversioner— Widow— Alienation by— Different 
alienations— Swits different to set aside. 

Mot barred under Or. 2, /\. 2. C. /^ O. 

Plaintiffs, the reversionary heirs of a deceaserl Hindu, first 
l>rought a suit against varirjus defendants to impeach ceitain 
alienations made by the widow and mother ot the deceased. 
They were alienations by which the inheritance, subject to 
the interests of those persons, was transferred to certain 
foster-sous, or near relations, or defcMulant,^ of the two 
ladies so as to exclude the remoter heirs. Plaintiff then 
brought another suit to set a.side a mortgage which had been 
granted by those ladies to the respondent's ancest()r before 
the alienations which were the subject of the prior sun. In 
the description of the property, whicli was the subject of the 
first suit, three of the villages forming part of that property 
were subject to the mortgage in question in ilie second .^uit, 
and the name of the mortgagee was mentioned. It appeared, 
how’ever, that the causes of action in the two cases were 
essentially different; in the one case, the widow and mother, 
assuming an absolute power of dispo.sition, had granted the 
inheritance in portions of the estate to the defendants in the 
first suit. In the other case, the is.sue wa.s, whether they 
had duly exercised the limited power which belonged to a 
Hindu female having a Hindu female’s right of inheritance 
in the estate, of charging the estate for certain definite 
purposes. 

Held^ reversing the C ourt below, that the .second suit was 
not barred under S. 7 of C. P. C:. of 1859 (197-9). 

The object of the first suit was perfectly distinct from 
that W'hich is the object of tlie second suit, w inch is to have 
these mortgages declared invalid as against the person who 
has in the former suit established his title to the possession 
of the estate as heir, on the ground that they were securities, 
which those w'ho granted them had not the power to grant 
as incumbrances upon the inheritance (198). {Sir James 


HINDU LAW-(C47z//rf'.) 

Reversioner— Widow— Alienation by— Different 

Alienations— Suits different to set aside— f Co7t(d.) 

PV. Colviie.) Rag Kurun .Sing v. Xawar Mahomed 
Fyz Ali Khan. (1871) 14 M. I. A. 187- 10 B.L.B. 1 = 

2 Suth. 474 - 2 Sar. 722. 

Reversioner— Widow — Alienation by— 
Election to treat, as good. 

{See also HINDU J.AW — WIDOW — Al.IENA'IIf)N BY 

—Void or voidable). 

EfTeet of. 

If a reversioner, after he became in titulo to reduce the 
estate to possession and knew of the alienation Ijy the 
widow, did something which showed that he treated the 
alienation as good, he would lose his right of complaint. 
This may be spoken of, though scarcely accurately, a.s 
ratification. In .some ca.ses. it lias been e.xiiresscfi as an 
election to liohi the deed good (86). (/,W Dunedin) 

Kangas.vmi Gounden. t'. Nachilha G(HM.K\. 

( 1918) 46 I A. 72 42 M. 523. (538 9 ; 

2GM L. T. 5 (1919) M. W. N. 262 17 A L. J.536 = 

21 Bom. L R. C40 23 C. W. N. 777- 29 C. L. J. 539- 

10 L W. 105 50 I. C. 498 36 M. L. J. 493. 

Lease invalid by widow — Kloction to treat, g(xxl — 

Lvidenceof. .Vtv Hindu LAW— Widow— 1. ease by 
INVALID LEASE. (1897) 24 I. A. 164 - 25 C. 1. 


Mortgage from alienee— Taking of^byreversiaiier 

during widends lifetime — Eteitiou by reason of, 

A Hindu widow, wholiad succeeded to the estate of her 
fhildle-s son, executed a deed of gift in favour of the 
then nearest level -ionary heir, iniespet t of parts of such 
estate. R entered into possession, but died prior to 1896, 
ami was succeeded by his two nephews. A l>eing one of 
them. In 1896, tlie nephews exeiaiied a moitgage l)oiul in 
tavour oI li e appellant mortgaging 4 Idtlis share of 
Mitta K on the icciiai tli-t they lu-iti J, l5ll)S in ropeci *>1 
the deed of gift executed !)y the w idow . 

1 he widow died in 1907, leaving liie appellant, the res- 
pondent !)efore the Privy Council, and A (who had died 
before the appeal to the lYivy Council) as the reversionary 
heirs then entitled to the estate. In a suit brought im- 
mediately after the death of the widow by the appellant 
against A and tlie respondent for the recovery of, inter alia, 
1;15 of Mitta K, that by tailing the mortgage the 
plaintiff could not be held to have elected to treat the deed 
by the widow as v.dul because (I) the deed compri.sed pro- 
peny to which the mortgagors were entitled in tiieii own 
liglil and they were more than sufficient security for the 
mortgage amount, and (2) the plainlitt did n<jt know at tiic 
time that he would ever become a reversioner entitled to 
question tlie validity of the deed (37). {Lord Dunedin.) 
Rang.asami Gounden v. Nachiappa Gt)UNDEN 
(1918) 46I.A. 72 = 42 M. 523(538 9)- 26 M. L.'t. 5 = 

(1919) M. W. N. 262 = 17 A. L J. 536 = 
21 Bom. L. R. 640 = 230. W. N. 777 = 29 C. L. J. 539 = 

10 L. W. 105=501. C. 498=36 M. L. J. 493. 

Ratification express — Acts treating alienation as 

binding — Election by. 

The reversioners may either singly or as a Iiody be preclu- 
ded from exercising their right to a\oid an alienation by the 
widow in excess of her powers either by express ratification 
or by acts which treat it as valid and biiuling (402). 
{Lord S inha.) RaMGOUDA ANNAGOUDA v. RHANSAHEH* 
(1927) 54 I. A. 396 = 46 C. L. J. 267-4 O. W. N. 876 = 

39 M. L. T. 260 = 29 Bom. L. R. 1380 = 32 C.WN 88 = 

105LC.708 = A. 1. R 1927P. 0. 227 = 

53 M. L. J. 360. 
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HINDU LAW— 

Eeversioner— Widow— Alienation by— 

Election to treat, as nullity. 

Intervcfition of Court unnecessary — Suit to reccrver 

poss css ion o f propc rty a I icnated—C om men cement of— 
Sn/ficicncy of. 

A reversioner may at his pleasure treat an unauthorised 
alienation by a widow as a nullity without the intervention 
of any Court, and he shows his election to do so by com- 
mencing an action to recover possession of the property 
alienated {92). {Lord Davey.) I^IJOV GOPAL MUKERJI 

V. Krishna Mahishi Debi. (1907) 34 I. A. 87 = 

34 C. 329 { 333 4) - 2 M. L. T. 133 = 5 C. L. J. 334 = 
new N. 424 = 9 Bom. L.R. 602= 4 A. L. J. 329 = 

9 Sar. 216 = 17 M. L. J. 154. 

Intervention of Court unnecessary. See HINDU LAW 

—Daughter — Compromise by — Father’s estate. 

(1923) 511. A. 145 (152) = 47 M. 81. 

Reversioner— Widow -Alienation by— 

Invalid alienation. 

Setting aside of — Declaration that it docs nvt affect 


rCi’crsionary interest — Rcltef appropriate. 

In a suit brought by the reversionary heir of a deceased 
Hindu to recover portions of the deceased’s estate from the 
defendant, who claimed title to the same under the deceas- 
ed’s widow, the plaint also prayed for the cancellation of 
two documents which had been executed by the widow. The 
court below found that those two documents operated to 
bind only the widow’s life interest and could not affect the 
reversionary interest, and by its decree set aside those two 

docuniei\ts. ^ . 

Held that the decree of the court below in setting aside 

the deeds must be considered to have in effect decided no 
more than that plaintiff was entitled to recover notwith- 
standing those documents, without in any degree compro- 
mising any rights which other parties might have under them 
(113). {Sir Robert P. Collier ) RAJ BAHADUR S^GH 

APHUMBIT LaL. (1879) 6 I. A. 110 - 6 C. L. R* 12 — 
ACHUMBII DAL. Bald. 203= 3 Sutb. 598. 

See also HINDU Law— REVERSIONER— PRESUMP- 


TIVE REVERSIONER— Widow— alienation by— in- 
valid ALIENATION. 

^Setting aside of— Necessity— Election to treat it as 

nullity without intervention of court— Sufficiency of— What 
amounts to. A.. HINDU LAW - KeVEKSIONER- 

WiDOW — Alienation by — Eleciion lo ireai, as 

NULLITY. 

Reversioner— Widow— Alienation by— Possession of 

property subject of. 

Suit for. Ses UNDER HINDU LAW— REVER- 
SIONER Widow — Death of — possession of last 

male OWNER’S PROPERTY ON. 

Reversioner— Widow— Alienation by— Right to dis- 
pute validity of— Estoppel. 

Execution of deed of alienation jointly with widow — 

Estoppel by reason of. HINDU Law-REVER- 

SIONER— PRESUMPTIVE REVERSIONER- WIDOW - 

Alienation by — Execution, etc. 

(1918) 46 I. A. 1 (13-4) = 46 C. 566 (578 9.) 

Family arrangement— Alienation by way of— Bene- 
fit under— Reversioners taking— Estoppel as against him 
and his heirs. Set UNDER HINDU LAW— WIDOW- 
Family arrangement by. 

Mortgage from vendee during wid ends lifetime — 

Taking of, by reversioner— Estoppel by reason of. 

A Hindu widow who had succeeded to the estate of her 
childless son executed a deed of gift in favour of R, the then 


HINDU 'hkf^—{Conid?i 

Eeversioner -Widow— Alienation by— Right to 
dispute validity of— (Coftid.) 

nearest reversionary heir, in respect of parts of such estate. 
R entered into possession, but died prior to 1896 and was 
succeeded by his two nephews, A being one of them. In 
1896, the nephews executed a mortgage bond in favour of 
the appellant before their Lordships mortgaging 4 /l5ths 
share of milta K on the recital that they held 2/15 in res- 
pect of the deed of gift executed by the widow. 

The widow died in 1907, leaving the appellant, the res- 
pondent before their Lordships, and A (who had died before 
the appeal to their Lordships) as the reversionary heirs then 
entitled to the estate. In a suit brought immediately after 
the death of the widow by appellant against A and the res- 
pondent for the recovery of, inter alia, 1/15 of mitta /C, held 
that the appellant was not precluded from challenging the 
deed of gift by the widow on the ground of estoppel in res- 
pect of his conduct in taking the mortgage as above set 

forth (85). 

There is here no room for the doctrine of estoppel. 
Of estoppel by record or by deed obviously there is 
none. The plaintiff has not, by any act of his, led the 
respondents to think that something was true, and then to 
act on that belief. Bajranji’s case, even if it had been 
decided on the ground of estoppel, was distinguishable be- 
cause the plaintiff never consented to the deed, nor is his 
claim traced through R even in the matter of descent 
(85-6.) Rangasami GOUNDEN v. NACHIAPPA GOUN- 
DEN. (1918) 46 I. A. 72 = 42 M. 523 (637-9) = 

26 M. L. T.6=(1919)M. W. N. 262=17 A. L. J. 636 = 
21 Bom.L.B. 640=23 C.W.N. 777 = 29 0. L. J. 539= 

10 L, W. 106 = 60 I. C. 498 = 36 M. L. J. 493. 

also Hindu law— Reversioner— Widow- 

alienation by. 

(1) Attestation of deed of &(2) Consent to. 

Reversioner — Widow — Alienation by — Setting 

aside of. 

Necessity - Declaration that it does not affect rever 

sionary interest — Sufficiency of. See HINDU LAW — REVER- 
SIONER— WIDOW— ALIENATION BY--INVALID ALIENA- 
TION— SFITING ASIDE OF. 

p/^cessity—Life interest— Deed of alienation convey- 
ing only. 

Where it appeared that according to the admitted cons- 
truction of a document executed by a Hindu widow in fa- 
vour of a third party, the widow conveyed by it no more 
than she had, which was but a life interest, that the 
document was innocuous, and that it was immaterial to the 
reversioner whether it was set aside or not (113). (*5’/> 

Robert P. Collier) RAJ BAHADUR SiNGH v. ACHUMBIT 

Lal. (1879) 6 1. A. 110 = 6 0. LR- 12 = 

4 Sar. 15 = Bald. 203=3 Sutb. 698. 

Suit for — Necessiiy — Pilection to treat it as nullity 

without intervention of Court — Sufficiency of — What 
amounts to. See HINDU LAW — REVERSIONER 
WIDOW— ALIENATION BY— ELECTION TO TREAT, AS 
NULLITY. 

Reversioner — Widow — Compromise between. 

Validity of— Onus of proof on reversioner of— 

Effect of compromise — Conveyance of property in favour 

of rez-ersioner if effected. . • i 

In a case where a widow entered into a razinamah wit i 

her husband’s brother, whereby the property in question was 
to be left in the custody and management of the brother- 
subject to a certain allowance to the widow, it was contend, 
ed that from the evidence in the case, the effect of the razi- 

namah was to convey the property immediately to the rever- 
sioner, the widow being understood to say, Take the pro- 
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HINDU LAW-(<r*?«A/.) 

Reversioner— Widow-- Compromise between— (67*/ ) 

I-erty at once, and give me only the stipulated mainten- 
ance.” 

Heldy that the effect of the parol evidence was to be con- 
sidered in so far only as it determined the position of the 
parties at the time of the razinamah; and that the relation of 
the parties in the case was such, that a transaction between 
them should be closely scanned, and that a document ob- 
tained by the chief male member of a family from a purdah 
woman should receive a strict construction. The language 
in the razinamah did not import a conveyance. 

7'he brother might have thought it desirable to obtain 
management to prevent waste ; or the widow might have 
been disposed to be relieved of the cares of management ; 
while the allowance falling so far short of the income might 
I>e referable to the obligation on the part of a Hindoo 
widow to live the life of a recluse, or to the necessity for 
providing funds against risk of season, or for religious 
duties. i^Sir Lawrence Peel.) SOOKABOVE AMMAEz'. 

Lutchmi Ammal, (1869) 13 W. R. P, C. 3 = 

2 Suth. 282. 

Reversioner — Widow— Death of -Possession of last 
male owner's property on — Suit for. 

{See also UNDER HINDU LaW — WIDOW — SALE BY— 
REVERSIONER.) 

Adoption invamd of defendant io Las'I' mai.e 

OWNER -DECEAR.ATION OF INVALIDITY OF. 

Prayer for — iVecessity. 


In a suit by a reversionary heir to recover posses>ion of 
the property of the last male owner after the cleatii of tiie 
latter’s widow, it is unnecessary for the plaintiff to claim a 
declaration that the defendant who claims to be the adopted 
son of the last male owner but whose adoption is invalid, 
had not been valid'y adopted to him. Theplaintift is en- 
titled lo brush aside the invalid adoption of the defendant 
and sue for the possession to which he has a right. {Lord 
Phillimore.) KaLYANADAPPA v. CHANBASAPPA. 

(1921) 51 I. A. 220 (226. 235) = 48 B. 411 = 
28 C. W. N. 666 = 22 A. L, J. 508 = 26 Bom.L.R. 609 = 

10 O.&A.L.R. 1114 = A.I.R. 1924 P.C. 137 = 
(1924) M.W.N. 414 = 34 M.L.T. Ill = 20 L. W. 109 = 

11 O.L.J. 181 = 79 I.C. 971 = 46 M.L.J. 598. 

Alienee from widow— Suit against. 

Alienation made to satisfy decree against her — Chal- 


lenging of decree by reversioner — A^ecessiiy-^Debt basis of 
decree legally chargeable on estate^ 

A decree for a debt obtained againt a Hindu widow is, 
against the Crown claiming by escheat, res inter alios acta. 
The Crown, suing in such right to recover property alienat- 
ed by the widow to satisfy such decree debt is, therefore, in 
a very different position from one who, coming into court to 
get rid of a decree binding upon him, has to allege and 
prove that it was frandulently or collusively obtained, or is 
open to some other definite objection, and this is so even 
in a case in which it was found that the debt sued for 
against the widow was of a nature to be fairly and legally 
chargeable upon the estate (554). {Lord Justice Turner,) 
COLLECTOR OK MaSULIPATAM V, CaVALY VeNCATA 
NARRAINAPAH. (1861) 8 M. I. A. 529- 2 W. R. 61 = 

1 Suth. 476=1 Sar. 820. 

— Parties defendants in-- Alienee's undivided sons if 

necessary. 

In a suit by a reversioner to recover property improperly 
alienated by a Hindu widow, the alienee and his sons were 
made parties defendants. Their Lordships observed : // (the 

127 


HINDU 'UPL^~{Contd.) 

Reversioner — Widow— Dearth of — Possession of 
last male owner’s property on— Suit ior—iContd,) 

Alienee from widow — Suit against — 

{Contdf) 

alienee) is the principal defendant, but his sons have been 
impleaded in the action, as they are joint in estate and liv- 
ing in comniensality with him, and are, therefore, necessary 
parties (68). {Mr. Ameer Aii.) Hari KISHEN BhaGAT 

V. Kashi J’ershad Singh. (1914) 421 A 64 = 

42 C. 876 (884) = 19 C. W. N. 370 ~ 17 M L. T. 115-- 
2 L. W. 219 = (1916) M. W. N. 611 = 13 A L. J. 223 = 
21 C. L. J. 225 = 17 Bom. L. R. 426- 27 I C. 674 = 

28 M L. J. 565. 

^ — —Portion of purchase-money advanced by him for 
binding purposes — Provision for, in decree setting aside 
sale— Necessity. Sec HINDU l.AW— WiDOW— SALE By— 

Reversioner — Possession of property sold— 
Si'iT for— Decree allowing. 

Setting aside, or declaration of invalidity, of alie- 
nat i on — Prayer for — iVecessit y. 

A reversioner may sue to recover possession of the pro- 
perty improperly alienated by a Hindu widow. It is not 
necessary for him to pray in such a suit for a declaration 
that the alienation is inoperative as against hin>. There is, 
in fact, nothing for the court either to set aside or cancel as 
a condition precedent to the right of action of the reversio- 
nary heir (92). {Lwrd Daveyf) BeJOV GOPAL MUKERII 
V. Krishna Mahishi debi. (1907)341 A 87= 

34 C. 329 (334)--- 2 M. L. T. 133 = 5 C. L. V. 334 = 

11 C. W. N. 424 = 9 Bom. L. R. 602 = 4 A. L. J. 329 = 

9 Sar. 216=17 M. L. J. 154. 

Defendant (T, aiming to be adopj ed son of 

WIDOW. 

Proof of son ship of. 

The appellant sued to recover pos.'-es>ion of an estate of 
which one // was formerly the owner. The first defendant 
was the Collector of the District who had the management 
of the suit estate for the Court of Wards, and he acted as 
guradian of the 2nd defendant, a minor when the suit was 
instituted. The claim was that the plaintiff, a collateral re- 
lation, was the heir, and that the 2n(J defendant was not the 
son, or heir, of //, And the main question for decision in 
the appeal was whether or not the 2nd defendant was the 
son of H. 

Held, affirming the High Court, that the appellant had 
failed to prove that the minor was not the son of // and that 
the respondent had succeeded in proving that he was. 
{Sir Richard Couch.) PaLAKDHARI SINGH r'. COLLECTOR 

OF Gorakhpur. (1892) 15A. 26l = 6Sar. 378. 


Delay in instituting. 


■Effect. 


It is true that there has been considerable delay in the in- 
stitution of this suit (by a reversioner to recover on the 
death of a Hindu widow the property of her husband al- 
leged to have been improperly alienated by her), and this 
delay appears the greater because of the length of time 
that elapsed before the reversion fell in. But it is not usual 
for a reversioner to sue during the lifetime of the widow 
and in fact this suit is within time. The delay that has oc- 
curred since the widow’s death has been reasonably explain- 
ed as attributable to the pendency of another suit and the 
lack of means to meet the expenses of the litigation (722) 
—per High Court, {/.ord Mculton.) SRlMUTl'Y Mano 

k-^rani debi V. Hakipada Muter. 

(1914) 18 C. W. N. 718= 24 I. C, 311. 
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HINDU LAW— 

Eeversioner— Widow— Death of— Possession of 
last male owner’s property on— Suit 

JMSMISSAL OK, ON GROUND OF EXISTENCE OF NEARER 

KEVEkSioNER— C ustom entitling him to succeed 

EQUALLY WITH NEARER REVERSIONER— SUIT SUB- 
SEQUENT BASED ON. 

. V ij I ntai nabi lity. 

The appellants with others filed a suit against //, a Hindu 
widow, /, in whose favour // had executed a gift deed con- 
voying her husband’s property, and one G. The appellants 
alleged that they and 0 were the presumptive heirs of //’s 
husband, and prayed for a declaration that the deed of gift 
executed by // in favour of J might be declared void and 
illegal against them. The defendants pleaded that the appel- 
lants were not equal in degree with and that G was the 
nearest reversioner and the only person entitled to dispute 
the deed of gift. To that the appellants replied by saying 
that, if G were the nearer heir, he had precluded himself 
from suing. 

In that state of the pleadings II died. Thereupon the 
appellants made an application in the suit setting forth the 
death of the widow and claiming that they had become en- 
titled to institute a suit for possession, and that in order to 
show their right it had become necessary to mention certain 
additional averments of fact in the plaint. The additional 
avern^ents they wanted to make were ( 1) allegation of a 
family custom by which the appellants were in equal degree 
with G and were entitled to succeed equally with him and 
(2) a statement as to the death of the widow//. The new 
relief they sought to claim was a decree for possession of a 
ten anna share in the property. The application to amend 
the plaint by adding the allegations averring the family cus- 
tom was rejected on the ground that it was an attempt to 
introduce a new case. The appellants admitted that, apart 
from custom, they were one degree more remote than 6^, and 
that, if they could not make the case of a family custom, 
their suit must fail. Their suit was accordingly dismissed 
with costs and that dismissal was allowed to become final. 

In a suit subsequently brought by the appellants against 
J and the representative in interest of G for possession of 
one half of the property covered by the said deed of gift, 
founding their title on Tiniily custom, held that the claim 
based on the family custom was barred under S. 1 1, Expl. 
IV of C. \\ C. of 190M. 

When the appellants brought their first suit they had to 
show their title to impeach the widow’s gift. For this pur- 
pose they had to show either that they were some at lea.st of 
the nearest reversionary heirs, or that the only nearer rever- 
sionary heir had colluded with the widow. In their plaint 
they did not rely on collusion whicii they only introduced in 
their replication. Taking, however, that view of the plead- 
ings which is most favourable to them and treating them as 
relying equally on both grounds of claim, it is now clear that 
they can only make out a claim to be some of the next rever- 
sioners on the footing of the family custom, and that the 
allegation of that custom therefore was an allegation which 
“ might and ought to have been made” within the meaning 
of Ivxpl. IV. Or, to put it in another way. One of the alter- 
native cases on which they were basing their title to sue was 
their nearness of kin, and to prove their neareness of kin 
it was essential to aver the family custom. They claimed as 
next heirs, and their claim was dismissed. They cannot 
fight it over again (105.; {Lord Fhillimore.') FaTEH 
Singh v . Jagannath baksh Singh. 

a924)52 I. A. 100 = 47 A. 168 = 
6 L. B. P. C. 50 = 12 O.L.J. 117 = 2 O.W.N. 25 = 
27 O.C. 334 = 27 Bom L.B. 725 = 29 C. W. N. 749 = 
23 A. L. J, 739 = 22 L. W. 68 = A.I.B. 1926 P. C. 65 = 

91 1, a 280 = 48 M L. J. 64. 


HINDU LAW-((r<w//^.) 

Reversioner — Widow — Death of— Possession of 
last male owner’s property on— Suit iQi—\ccnid^ 

Limitation law applicable to 

Law in force at date of suit — Law in force token 

right accrued — Suit not barred under latter not barred by 
reason of former. 

The suit, which was instituted in September 1858. was 
brought by the plaintiff, the only son of a daughter of to 
recover R's property. R died in 1824, without a son, leav- 
ing a widow and three daughters. The w^dow died in March 
3835. It was found that the possession of R\ estate by the 
defendants, who represented brothers, was not adverse 
to widow, but ^hat limitation began to run against the 
plaintiff’s mother, and that neither she nor the plaintiff ever 
had possession of any portion of his maternal granfather’s 
estate or of the rents or income thereof. 

Heldy that the period of limitation must be calculated 
according to the old law (the law prior to Act XIV of 1859), 
and that under that law the periods during which the plain- 
tiff and his mother were respectively under the disability of 
minority must be deducted (123), (Sir Barnes Peacock.) 

Amirtollall Bose v . Rajoneekant Mitter. 

(1875) 2 LA. 113=15 B. L. B. 10 = 23 W.R. 214 = 

3 Sar. 430 = 3 Suth. 94. 

MORTGAGE VALID BV WIDOW— DEFENDANT MORT- 

G.^GEE UNDER— Decree proper in case of. 

Dismissal of suit without prejudice to plaintiff's 

right to redeem mortgage. 

In a suit by the Crown claiming by escheat to recover 
possession of the propel ly of a deceased Hindu after the 
death of his widow’, it was found that there was due from 
the widow to the father of the appellant in respect of ad- 
vances for which she would have been entitled to alienate 
the estate, as against the next heirs of her husband, if such 
there had been, the sum of Rs. 48,000 odd, that that sum 
was duly charged upon the estate by a mortgage bond exe- 
cuted by the widow in favour of the appellant ; and that 
the appellant was entitled to a declaration to the aixive 
effect and to the effect that he was entitled to hold the suit 
property against the Crown as a .security for so much of 
the said sum and of the interest thereon as remained un- 
paid 

Ilclif that the above declaration was fatal to the Crown’s 
claim to immediate possession of the suit property, but that 
it would leave an equity of redemption in the Crown, and 
that in striclne.ss, therefore, the Crown’s suit should stand 
dismissed without prejudice to the right of the Crown (if it 
sliould .^o think fit) to assert its equity of redemption in a 
suit properly framed for that purpose (636, 638). {Sir 
James VV. Celvile.) CavaLY VENCATA NarkaINAPAH v. 
COLI.ECTOR OK MAvSULIPATAM. (1867) 11 M.I.A. 619 = 

10 W. R. P. C.47=2 Suth. 103 = 2 Sar. 338. 

Nearer heirs— defence plea of existence of. 

Failure to prove — Effect — Plaintiff held in prior liti- 
gation to be nearest. See IvJECTMKNT SUIT — HINDU 
I^ \\V~RfcVERSIONEK— ASSIGNEE FROM— SUIT BY. 

(1926) 23 L. W. 76. 

PARTIES- PLAINTIFFS IN. 

Members of family not entitled as reversioners 

Joinder of — Propriety. 

The plaintiffs sued for declarations of their light to in- 
herit certain properties in the posse-ssion of the defendants 
on the grourd that they were the reversionery heirs of the 
laa male owner of the properties who was governed by the 
law of the Mithakshara. 

There were 59 plaintififs, and nearly twenty other parties 
in addition to the persons in possession were joined pro 
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HINDU • 

Reversioner — Widow — Death of — Possession of 
last male owner’s property on— Suit foT~{Cofi/i/.) 

Pa RTI ES — P LAIN TI F FS I N— ( Cou^<L ) 

forma, as being members of the family, though they acl 
vanced no claims. The case was not one of the joint pro- 
perty of a Hindu family. If the case were proved, some one 
person or some few, standing in the same degree of genea- 
logical propinquity, would alone succeed, but the scheme of 
the action was to bring into court a large number of per- 
sons, more or less remotely akin in blood, in the hope of ous- 
ting the defendants by a mass attack, and afterwards to 
assign the fruits of victory to the parties entitled by further 
litigation iuUr se. 

Held, that such a joinder of parties was objectionable. 
Such a plan is inconveniei\t and is much to be condemn- 
ed. It is not a mere question of swollen expenses, which 
might be cured by an order to pay costs thrown away. The 
court, as well as the opposite party, is embarrassed, and the 
issues aie obscured. (Lord Sumner,) MEWA SinGH v. 

Basant Singh. (1918)9 L. W. 116(418)= 

24 M. L. T. 429 = 28 C.L. 1.530 = 46 I.C. 540 = 

1 P. W. R. 1919 = 21 Bom. L. R. 232 = 

28 P. L. E. 1919. 

Title as nearest reversioner— Proof of— Onus 

ON pl.aintiff. 

See Ejectment SUIT— Hindu Law — Rever- 
sioner — Suit by, FOR POSSESSION OF LAST MALE 
OWNER’S PROPERTY. (1918) 9 L. W. 416 (421-2.) 

Defendant claiming to be adopted son of last male 

owner — Each denying relationship of other. See EJECT- 
MENT SUIT— Hindu Law— Raversionek — Suit by, 

AGAINST other PERSON CLAIMING TO BE ADOPTED SON. 

EIC. (1890) 17 I.A. 159(162) = 18 C. 201 (206-6.) 

Defendant claiming to be adopted son of last male 

owner — Title of — Inquiry into, unnecessary. See EJECT- 
MENT SUIT— Hindu Law— Reversioner— Suit by, 

AGAINST PERSON CLAIMING TO BE. ETC. 

(1928) 661. A 21 = 52 M. 176. 

Defendant claiming to be widow of last male owner. 

See Ejectment suit— Hindu Law— Reversioner- 

Suit BY, FOR POSSESSION OF LAST MALE OWNER’S 

PROPERTY — Widow of l.ast male owner. 

(1866) 10 M. I. A. 511 (528) & (1901) 29 I.A. 1 = 

24 A. 94(107). 

Defendants title — IP^eal;ness of, immaterial . 

The plaintiffs-respondents were the reversionary heirs of 
a deceased Hindu. They alleged that as such heirs they 
were entitled to succeed to the properties, moveable and im- 
movealjle, of the deceased on the death of his widow. The 
apixillant was the brother’s daughter of the widow. She 
claimed title to the suit properties under a deed of gift exe- 
cuteti by the widow in her favour. She contended that the 
plaintiffs-respondents were not in any event entitled to suc- 
ceed to the .suit properties on the death of the widow. The 
plaintiffs, therefore, instituted the suit out of which the 
appeal aro.se with the object (1) of being confirmed in the 
possession of the various parcels of immoveable property 
W’hich were specified in the plaint, (2) of recovering certain 
moveable property which was under attachment, (3) of hav- 
ing the deed of gift up by the appellant cancelled and 
set aside ; and (4) of avoiding the title which the appellant 
Was then understood to claim by virtue of an alleged adop- 
tion by the widow of the last male owner. 

Held that, in view of the nature and object of the suit, a 
finding that the deed of gift set up by the appellant had not 
been established would not determine the cause and that the 
respondents must still show a title to the relief which they 

claimed (169-70.) 


HINDU LAW— (C^/r/r^.) 

Eeversioner— Widow— Death of— PoBSCBSion of 
last male owner’s property on— Suit fox— (Contdf) 

Title as nearest reversioner— Proof of— 
Onus on plaintiff— ((T c^/z/t/.) 

If the appellant were suing to recover possession of the 
property from the respondents by virtue of the deed of gift 
a finding against it would of course determine the cause 
(169-70). (Sir fames IV. Colvile.) MUSSUMAT THA- 
KOOK DEVHEE V. RAI BaLUK KaM. 

(1866) 11 M.I.A. 139 = 10 W B. P. C. 3 = 
21 I.J.N. S. 106 = 2 Suth. 49 = 2 Sar. 231. 

Title of last male owner to property sued for 

—Proof of. 

Onus of plaintiff — Defendant setting up widirafs 

title. 

The suit was by the reversionary heir of a deceased 
Hindu to recover property alleged to have appertained to 
the estate of the deceased. The defendant, who claimed the 
property under a will or other document by the widow of 
the deceased, denied that the property belonged to the de- 
cease:!. 

Held, that the onus was on the plaintiff to prove that the 
suit property belonged to the deceased, and that, in the ab- 
sence of evidence one way or the other, his claim should 
fail. (Sir Edward Fry.) Dewan RaN BiJAI BaHADUK 

Singh t-. Indrapal Singh. (1899) 26 I.A. 226 = 

26 C. 871 = 4 C. W. N. 1 = 2 Bom. L. R. 1 = 7 Sa r. 578. 

Reversioner— Widow— Decree against— Suit by her 
to set aside, on ground of fraud— Dismissal of, 

Reversioner’s suit in respect of same property after 

cieatli of widow — Maintainability. See HINDU L.AW' 

Widow— Decree against — Suit by her to set 

.ASIDE, etc. (1914) 41 I.A. 267(272) = 

42 C. 244(249 60.) 

Reversioner— Widow— Decree for or against— 

Res Judicata against reversioners. 

Conditions. See HINDU LAW— WiDOW— DECREE 

FOR OK AGAINST. 

Reversioner— Widow— Estoppel against, purely 

personal to her. 

-Effect against roversioners of. 

Where it appeared that a Hindu widow was estopped 
from denying the validity of the adoption by her of the 
re.spoiulent to her husband, held that the estoppel was 
purely personal to the widow, and did not bind any one who 
claimed by an independent title (148). (Lord Eohson,) 

RANI Dhakam Kunwar Baiavant Singh 

(1912)39 LA. 142 = 34A. 398 (404) = 16 C.W.N 676 = 

12 M. L. T. 96 = 9 A L. J. 730 = 14 Bom. L R. 485 = 
(1912) M. W. N. 641 = 16 0. L. J. 60 = 15 I. C. 673 = 

23 M. L. J. 200. 

Reversioner— Widow— Family aixangement by. 

— See Hindu J.aw — Widow — Family arrange- 

ment BY. 

Reversioner— Widow— Mortgage by. 

See Hindu Law — Widow — Mortgage by. 

Reversioner— Widow— Renunciation of claim to 

husband’s estate. 

Effect against reversioner of. 

The renunciation by a Hindu widow of her rights and her 
claims to the estate of her husband does not bind the rever- 
sioner (l7). (^fr, Ameer Alt.) NaND UanI KUNWAR 
z/. INDRA Kunwar. (1926)641. a 6 = 

1 Luck. 683 = (1927^ M. W.N. 21 = 4 O. W N 80 = 

31 C. W. N. 486 = 46 C. L. J. 282=1001. C 486 = 

26L. W. 761 = A. I. R. 1927P. C. 8 = 62M L, J 497 
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HINDU LAW— 

Reversioner— Widow— Eepresentation of whole 

Estate hy. 

— Theory of. 

The reversioner together with the widow does not 
represent the whole estate, because, during the lifetime 
of I he widow, the reversioner has not a vested interest, and 
has only a spes successionis. {Lord Duuedinf) RanGA- 
SAMI GOUNDEN V. NACHIAPPA GOUNDEN. 

(1918) 46 I. A. 72-42M. 523 (534) -26 M. L. T.5 = 

( 1919) M W. N. 262 = 17 A. L. J. 536 - 
21 Bom. L. E. 640 - 23 C. W. N. 777 - 29 C L J. 639 - 

10 L. W. 105 = 50 I. C- 498 - 36 M. L- J- 493. 

Eeversioner— Widow— Revenue due upon estate. 

Wilful default to pay — Reversioner paying— Right 

of, to reimbursement out of life profits of widow. See 

Hindu Law— Widow— Revenue due upon EvState 

— WIEEUL default TO PAY— REVERSIONER, ETC. 

(1867)11 M. 1. A. 241 (267). 

Eeversioner— Widow -Sale by. 

See Hindu law— Widow— Sale bv. 

Eeversioner— Will of last male owner -Probate of — 
Revocation of— Right to apply for— Suit for 

declaration of. 

Miiintaineibility — Decision of probate court holding 

that plaintiff had no right to oppose gf ant of probate — 
Effect. 

The appeal arose out of a suit instituted by the plaintiffs 
for a declaration that they were the next reversioners to the 
estate of one If deceased, and as such were entitled to 
apply to the Probate Court to get the probate of an alleged 
will of If granted to one A', revoked. 

It appeared that, on the application of If for grant of 
probate of the said will of B, caveats were lodpd by, inter 
alia, the plaintiff ; that, afterxontest and evidence taken, 
it was held in the probate proceedings that the plaintiffs 
had failed to prove their interest to oppose the application 
for probate, and that the will was proved ; and that probate 
was accordingly ordered to be given to R. 

Held, that j7’s, will having been affirmed in a court 
exercising appropriate- jurisdiction, the propriety of that 
decision could not be impugned by a court exercising any 
other jurisdiction ; and that, while that will stood, the plain- 
tiffs were not clothed with a legal character or title which 
would authorise them to ask for the declaratory decree 
sought by their plaint (97-8). {{Sir Laiorence Jenkins.) 
Sheoparsan Singh v. Ramnandan Singh. 

(1916) 43 I. A. 91-43 C. 694 (704 5) = 33 I. C. 914 = 
14 A L J. 466 = 20 0. W. N. 738=18 Bern. L.E. 397= 
23 0 L. J. 621 = (1916) M. W. N. 419 = 20 M. L. T. 1 = 

3 L. W. 544= 31 M. L. J. 77. 

Eight by birth. 

-Ancestral Property —Right by birth in. See HINDU 

l^Aw— A ncestral property— Right bv bir ih in. 

-Anceuial Property— Right by birth of son in. See 

Hindu Law— Joint family— Father— Ancestral 
property— Son’s right by birth in. 

Grandfather— Self-acquired immoveable property of 

Kight by birth of grandson in. See HINDU LAW — 

lOiNT FAMILY — GRANDFATHER — SELF- ACQUIRED IM- 
MOVEABLE property of, (1867) 12 M. I. A. 1 (39). 

T^ithakshara — Right under, up to third generation. 

Under the Mithakshara, rights are created by birth 
up to the third generation, viz., son, grandson, and great- 
grandson (210). {Mr. Ameer Ali.) MaSIT-ULLAH v. 
Damodar Prasad. (1926) 63 I. A. 204 = 48 A. 518 — 
(1926) M.W. N. 816 = 3 O. W. N. 721 = 26 A. L. J. 1 = 


HINDU LAW— (^^7//^,/.) 

Eight by birth— (CVz/A/.) 

28 Bom. L. E. 1402=44 C. L. J. 321 = 24 L. W, 661 = 

7 Pat. L- T. 816 = 31 C. W. N. 293= 
A. I. E. 1926 P. C. 105 = 98 I. C. 1031 = 

51 M. L. J. 792. 

-Partition — Right to — Connection between. See 

Hindu Law — Joint family— Partition— Ances- 
tral Property— Partition of— right to, 

(1887)151. A 51 (64) = 10 A. 272(287). 

Self-acquisition. 

Ancestral Property or. 

Education. 

Father— Self-acquisitions of. 

Father— Son — Property purchased bv father 
in name of. 

Gains of science. 

Inherited property if. 

Joint Family Property or. 

Joint Family Property or — Presump'hon— 
Onus of Proof— rule as to— non-member of 
family and a Christian 
J.earning. 

Manager of joint family. 

Member of joint family— Eldest member. 
Member of joint family— Property acquired 
by. 

Members of joint family— Joint family pro- 
perty and SELK-AQu/siTiONS— B lending of. 
Non-member of joint family and a Christian— 
Property of. 

Son— Property purchased by father in name 
of. 

THROWING JNIO COMMON STOCK OF. 

Transfer inter vivos to joint family of. 

Ancestral Property or. 

Test. See HINDU LAW— ANCESTRAL PROPERTY 

—Self- acquisition. 

Education. 

^Property acquired by member of joint family by 

means of. See HINDU LAW'— JOINT FAMILY— MEMBER 
OF— Learning. . 

FATHER— Self-acquisitions of. 

See Hindu Law— Joint familv—Father— 

Self-acquisitions of. 

Father— Son— PROPERTY purchased by father in 

NAME OF, 

See Hindu Law— Joint family— Father- 

Son— Purchase IN name of— Nature of property 

PURCHASED. 

Gains of science. 

^See Hindu law— Joint family— Member of— 

learning. 

Inherited property if. 

Collateral — Maternal grandfather — Inheritance from. 

See Hindu law— Joint family— Joint family pro- 
perty— Self acquisition— Inherited property. 

joint Family Property or. 

See Hindu Law— Joint family— Joint family 

property — Self- acquisition. 

joint family property or— Presumption— Onus 
OF proof— Rule as to— Non-member of 
family and a Christian. 

— Applicability to property of. , , . , 

Plaintiff and his brothers formed a joint Hindu family. 
They had a sister who married a Christian. After the mar* 
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HINDU LAW— 

Self acquisition--(Ci;//A/.) 

JOINT Family Property or— i^resumpi'ion— 
Onus of proof— rule as to non-member 
of family and a Christian— 

riage, the sister’s husband went to live in his wife’s village. 
He died leaving the appellant, a minor about four year s old, 
his son and sole heir to the property which he had inherited 
from his father. After his death, mother and child (appel- 
lant) went to live with the child’s uncles. From that time 
onwards the uncles treated the minor’s property in the same 
way as their own family property; they cultivated it and 
treated the produce as joint property. The position re- 
mained unchanged even after the appellant attained his 
majority; individual members adventured, the proceeds going 
to a common fund. About 5 years after the appellant at- 
tained his majority, the half interest of his paternal uncle j 
in the ancestral properly was purchased from that uncles 
son, the purchase price being paid for out of the common 
fund, the sale deed being, liowever, taken in the name of 
the appellant. 

In a suit for partition l)rought by the plaintiff, held 
(1) that the onus was on the plaintiff to establish that the 
piv)perty which the appellant had as a minor inheiited fiom ; 
his father was partible and he had an interest in it, and 
that he had not discharged that onus; 

and (2) that, with regard to the share subsequently pur- 
chased, any presumption as to the joint nature ofthepur- 
cliasp which might arise from the joint nature of the funds 
which went for the purchase was sufticienlly rebutted by the ' 
fact that during the appellant’s minority the rest of the 
family had undoubtedly received proportionately greater 
advantage from the anpellant’s separate properly, and tlie 
evidence that they desired to recognise that by acquiring the 
second half for tire appellaiU himself. 

The case is not one of an original member of a Hindu 
family Irecoming a convert, but electing to retain his interest 
in the family property on the old footing. Here a definite 
cession to a Hindu family of property which originally did 
not belong to the family by a non-member of the family 
who was a Christian has to be proved. (Lord Alkiu.') 

Peddi KEUUI JOGI REDDI Chinnabbi Reddi. 

(1928)66I.A. 6=^52 M. 83 -49 C.L.J. 98 = 
SlBom.L. E. 264 = 114 I.C. 5 = I.D. (1929) P.C. 45 = 
33 C.W.N. 233=29 L.W. 86 - (1929) M W.N. 43 

A.I.R. 1929 P.C. 13 = 56M.L.J. 165. 

J.EAKNING. 

— -Property actiuircd by niemlx^r of joint family l)y 

means of. AVc HINDU Law— JOINT 1 amily- Memhek 

OP— Learning. 

Manager of joint family. 

Property acquired by. See HINDU Law JOIN I 

Family — Manager of — Self- acquisitions of. 

Member of joint family— Eldest member. 

Property in name of. Sec HINDU LAW — JOINT 

FAMILY— Member of— Eldest member. 

Member OF JOINT family — Property acquired by, 

See Hindu Law — Joint family — Member of — 

Self-acquisitions of. 

Members of joint family— Joint family property 

and Self-acquisitions— Blending of. 

Effect of— Evidence of. See HINDU LAW— JOINT 

family — Members or — joint family Properiy 

AND SELF-ACQUlSlTiONS. 

(1923)60 I.A. 173(178)-60C 439(444). 


HINDU LAW— 

Self-acqulsition“(Ci^«/r/.) 

Non-member 01 joint family and a Christian— 

Property of. 

Presumption as to property in name of memlx;r of 

joint family — Inapplicability of. See HINDU LAW — Self- 

ACQUisiTiON— J oint family property or— Presump- 
tion— Onus OF PROOF. 

(1928) 66 I.A. 6=52 M, 83. 

Son-Property purcua.sed by father in name of. 

See Hindu Law— Joint family— Father— Son 

— Purchase in name of — Nature of property 
purchased. 

Throwing into common .stock of. 

Conditional offer for — Non acceptance of — Effect. 

Hindu Law— Joint family— Member of— Self- 
ACQuisrnoNS of— Throwing into common .stock 
of—Condh’ional offer for. 

(1917) 45 LA. 41 (45 6) = 45C. €66(675-6). 

Conveyance for — Necessity. See HINDU Law — 

joint family— Member of— Self-acquisition of 
—Throwing into common stoqk of— Conveyance 
for. (1867) 11 M.I.A. 223 (239 40). 

-Effect of — Property if can be taken out of common 

stock again. .9^*^ HINDU LAW— JOINT FAMILY— MEMBER 

OF— Self-acquisitions of— Throwing into common 
STOCK of -Effect of. (1917) 45 C. 733(744). 

-Father — Self-acquisitions of — Throwing into com- 
mon stock of. .9(v Hindu Law— Joint family- Fathfr 
—Self acquisitions of-Throwing into common 

STOCK OF. 

Findings concitrrent as to — L^rivy Council's ijder- 

fereuce ‘.oith. 

(Sir John METHARAM KAMRAKHIOMAL ?■. 

Kfwachand Ramkakhiomal. 

(1917)45 I A. 41 (46) = 45 C. 666(676) = 
16 A.L-J. 281 = 20 Boin, L E. 566 = 
(1918)M,W.N. 587 22 C.W.N. 377 = 
4 Pat. L.W. 197=22 M.L.T. 218--7 L.W. 361 = 
27 C.L.J. 345 = 44 I.C. 269 = 34 M L. J. 327. 

Manager — Self-acquisitions of— Throwing into com- 
mon stock of. See HINDU L.AW — JOINT FAMILY— 

Manager — Self-acquisitions of— Throwing into 
common .stock of. 

-Meml^er of joint family — Self-acquisition.s of — 

Throwing into common stock of. See HINDU J.AW — 

JOINT FAMILY— Member of— Self-acquisitions of— 

THROWING INK) COMMON STOCK OF. 

Members of joint family — Blending by, of joint 

family property and self-acquisitions — Effect of — Evi- 
dence of. Hindu law— Joint family— Members 

OP_-JOlNT family property AND SELF- -ACQUISITIONS. 

Transfer inter vivos to joint family of. 

-What amounts to — Oudh talookdar— Property got 

as self-acquisition under sumuid — Transfer of. See OUDH 
ESTATES AC T OF 1869— Ss. 11, 14 AND 15. 

(1876) SLA. 259(277). 
Settlement. 

.Yi-C SETI'LEMENT. 

Son. 

Ancestral property — Rights in. See HINDU Law 

—JOINT FAMILY— Father— Ancestral property- 

son’s RIGHT by birth IN. 

Anxiety for — Reason for. 

Accoiding to the religious tenets of the Hindoos, a man’s 
' state, after degth, his deliverance from a place of suffering 
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HINDU LAW— 

Son — (Conti/.) 

called “Put"— depends upon his leaving a son to perform 
certain rites and ceremonies after his death (425-6). (Mr. 
Pernbcrton Leigh). HURADHUN MOOKURJIA MUIH- 
OKANATH MOOKURJIA. (1849) 4 M.I.A. 414 = 

7 W.R.P.C. 71 = 1 Suth. 213 = 1 Sar. 375. 

Aurasason — Gift to person described as — Donee not 

in fact an aurasa son — Validity of gift in case of. See 

Hindu Law-Gift— Aurasa son. 

(1899) 26 LA. 83 (89-90) = 22 M. 383 (390-1). 

Cerejnonial competejice — Age of — Attaiiunent of^ 

What amounts to. 

A died leaving a widow // and a son L surviving him. L 
died a minor and unmarried, but he was 15 or 16 years of 
age when he died. After his death, II adopted the son of 
a relative of her late husband. The validity of the adoption 
was contested on the ground that, as L survived his father 
and attainetl the age of ceremonial competence, there was no 
occasion or justification for any adoption. 

There was no proof that L had attained ceremonial com- 
petence in fact, or that he ever acted or was treated as 
having attained it. The Sub-Judge, himself a learned 
Hindu, considered it to be clear that L had not attained 
.such competence, as he died a minor and unmarried, and 
the High Court came to the .same conclusion. 

Their Lordships were not prepared to say that I. had 
attained such competence in the absence of evidence or 
authority to that effect and to hold the adoption made by II 
invalid on that ground (237). (Lord Lind/ey.) VerAHHAI 
Ajubhai V. Bai Hiraba. (1903) 30 1.A. 234 = 

27 B. 492 = 7 C.W.N. 716 = 6 Bom. L.B. 634 = 

8 Sar. 508. 

Ceremonial competence — Age of attainment of. 

There does not apprear to be any fixed age at which a 
Hindu child attains ceremonial competence (237). (Lord 
Lind/ey.) VERABHAI AJUBHAI v. BAI HIRABA. 

(1903)30 LA. 234 = 27 B. 492=70. W. N. 716 = 

6 Bom. L. E. 534= 8 Sar. 608. 


HINDU LAW— 

Son — (Contd.) 

Maintenance of, See HINDU LAW — JOINT FAMILY 

—Father— Son— Maintenance of, 

Maturity — Age of — Attainment of sufficient — What 

amounts to — Effect of. See HINDU LAW — AdofI'ION— 

Adopted son— Matukitv. 

(1906) 33 I. A. 146 (164 6) = 29 M. 382(389). 

Religious ceremonies — Capacity to perform — Adopt- 
ed son — Capacity of— Distinction. See HINDU Law — 

Religious Ceremonies. (1920) 12 L. W. 556 (560). 

— Self-acquisitions of — Throwing into common stock 

of. with father. See HINDU Law — JOINT Family- 
Father— Son. (1907) 34 I. A. 66 (70-1) = 

29 A. 244(266-6). 

Spiritual purposes of — Exhaustion of — Ixipse of 

se'oeral successive heirs — Effect. 

After the lapse of several successive heirs, all the spiri- 
tual purposes of a son would, according to the largest con- 
struction of them, be exhausted (310). (Lord ICingsdoton.) 
MUSST. BHOOBUN MOYEE DEBIA RaM KISHORE 

Acharj Choudhry. (1866)10 M. L A. 279= 

3W. E. P. C. 16 = 3 Suth. 674 = 2 Sar. 111. 

Twelve classes of — All obsolete except the legiti- 
mately born and the adopted. 

Whatever may have l^een the position and rights between 
themselves of the twelve po.ssible sons of a Hindu in very 
remote times, all of those twelve sons, except the legitimate- 
ly born and the adopted are long since obsolete. (Sir John 
Edge ) NAGINDAS BHUGWANDAS z/. BACHOO HURKIS- 
SONDAS. (1916) 43 I. A. 66 r67) = 40 B. 270 (287) = 
14 A. L. J. 185 = 3 L. W. 259 = 19 M. L. T. 193 = 
20 C. W. N. 702=(1916) 1 M. W N. 268 = 
18 Bom- L. E . 172 = 32 1. C. 403 = 23 C. L. J. 396 = 

30 M. L. J. 193. 

Sraddh. 


•‘Ceremonial Competence — Minor un married son 

dying at l5 or if attains. 

Held, affirming the court below, that a boy who died a 
minor and un-married at the age of l5 or 16 had not 
attained ceremonial competence (237). (Lord Limiley.) 
VERABHAI Ajubhai v. Bai Hiraba. 

(1903) 30 I. A. 234 = 27 B. 492 = 7 C. W. N 716 = 

6 Bom. L. E 634 = 8 Sar. 508. 

-Existence of — Importance attached by Hindus to. 

See Hindu Law— Adoption— Anxiety of childless j 
Hindu for. (1858) 7 M. I. A. 54 (64). 

Father — For cases between father and son. See 

Hindu law— joint Family— Father. | 

Father’s purchase in name of — Benami or not. See 

Hindu Law— Joint Family— Father— Son— Pur- ' 
chase, etc. I 

First-born son. See UNDER HINDU LAW — IN- 
HERITANCE— SONS— FirST-BORN son. 

Inheritance. See HINDU Law— INHERITANCE- 

SON AND Sons. 


• Performance of — Evidence of — Purohit — Evidence 

of— Value of. See EVIDENCE— SraDDH. 

(1869) 12 M. LA. 91(97). 

Performance of— Maternal uncle of father — Right 

of. 

Mr. Forsyth, indeed, argued strongly against the right of 
the appellant (the maternal uncle of the father of the 
deceased) to inherit, on the assumption that he was not en- 
titled to offer the funeral oblations. But is this assumption 
well founded t There is evidence, the uncontradicted evid- 
ence of the family priest and others, that the appellant did, 
in point of fact, perform the sradclh of the deceased, and he 
seems, in the judgment of the priest, properly to have per. 
formed that function in the absence of any nearer kinsmar- 
It is, however, unnecessary to determine whether the act 
of the appellant wa.s regular or not. The issue in this case 
is not between two competing kinsmen, but between a 
kinsman of the deceased and the Crown (462). {Sir James 
W. Colvile.) GRIDHARI LALL ROY v . GOVERNMENT OF 
Bengal. (1868) 12 M. I. A. 448- 

10 W. R. P. C 31 = 1 B. L. E. P. C. 44 = 2 Suth. 169 = 

2 Sar. 382. 


Legal capacity to continue the line — Attainment of 

full— What amounts to. See HINDU LAW— ADOPTION- 
ADOPTED SON — LEGAL CAPACITY ETC. 

(1918) 45 I. A. 156 (161-2) = 41 M. 865(859 60). 

Legal representative of father defendant in suit— 

Liability of — Nature and extent of. See HINDU LAW- 

JOINT Family— Father— Decree against— Execu- 
tion OF— Stay of. (1876) 2 1. A. 219 (232). 


Stridhan. 


What is. 

Texts relating to. 
Ayautaka Stridhan. 
Inherited property if. 
Widow— Stridhan of, 
Wife, 
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HINDU LAW— 

Str idban— ( ) 

What is. 

Different views as to. 

During the voluminous discussions, ancient and modern, 
which have arisen with regard to the separate property of 
women under Hindu law, its qualities, its kinds, and its 
lines of descent, the question has constantly been found in 
the forefront, what is stridhan ? The Bengal School of 
lawyers have always limited the use of the term narrowly, 
applying it exclusively, or nearly exclusively, to the kinds of 
woman’s property enumerated in the primitive sacred texts. 
The author of the Mithakshara and some other authors 
seem to apply the term broadly to every kind of property 
which a woman can possess, from whatever source it may 
be derived. Their Lordships do not pn)pose to dwell upon 
this particular question. It may perhaps be regarded as 
one mainly of phraseology, not necessarily Involving, how- 
ever it l>e answered, much distinction in the substance of 
the law (205-6), {Sir Arthur IViisou.) SHEC) SHaNKAU 
LAI.L 7'. DFA’I SaHAI. (1903) 30 I. A. 202^ 

25 A. 468 (472) = 7 C. W. N. 831 = 5 Bom. L. R. 828- 

8 Sar. 466= 13 M. L. J. 330. 

Texts relating ro. 

{font Sohou.) DEBI MaNGAI. PKASAD SlNGH 7'. 

Mahaueo Prasad Singh. (1912) 39 I.A. 121 (126 8) = 
34 A. 234 (239-41)= 11 M. L.T. 217 - 9 A. L. J. 263- 

16 C. W. N. 409 14 Bom L. R. 220- 
15 C. L. J. 344=14 I. C. 1000 23 M. L. J. 462. 

Ayautaka Stridhan. 

What is — Sister married — Property ^iveu hy brother 

to. 

Property given by a brother to his sister when married 
Ijecomes what is called her “Ayautaka Stridhan.” {Lord 
Daz'ey.) BaSANTA KuMARI DeBI v. KAMIKSHVA 
KUMARI DEBI. (1906) 321 A. 181 = 33 0.23(27) = 
2 0. L J. 238 = 10 0. W. N. 1 = 7 Bern. L. R. 904 = 
2A. L. J. 810 = 9 Sar. 1 = 15 M. L. J. 320. 

Succession io—Diughter — Llusband— Preference. 

There being no son of Soondari Debi, the original res- 
pondent, as her only unmarried daugliter, was entitled to 
succeed to her “Ayautaka Stridhan” as her sole heiress. 
Her husband would only be entitled to succeed as heir in 
default of issue and certain other relatives (183). {Lord 
Davey.) B.ASANTA KUMARI DEBI v. KaMIKSHYA 
KUMARI Debi. (1906) 32 I. A. 181 = 33 0. 23(27) = 
2 0. L. J. 238 = 10 0. W.N. 1 = 7 Bom. L.R. 904= 
2 A. L. J. 810 = 9 Sar. 1 = 15 M. L. J- 320. 

Inherited property if. 

Immoveable property. 

Quaere : whether immoveable properly acqubed by a 
woman by inheritance is “ woman’s properly. ’ {Sir Panics 
Peacock?^ BRIJ INDAR BAHADUR SiNGH S'. KANEE 

jANKi KOEr. (1877) 5 I. A. 1 (15) = 1 0. L. R. 318 = 
3 Sar. 763 = Bald. 148 = 3 Suth. 474 = R. & J ’s No 48. 

Male — Property inherited from. 

Decided cases place it !>eyond doubt tliat property 
inherited by a woman from a male is not her absolute pi o- 
petty, and passes on her death, not to her stridhan heirs, 
but to the heirs of the male person from whom she inherited 
it (206). {Sir Arthur Wilson.) ShEO ShaNKAR Lal v. 
Debi Sahai. (1903) 30 I. A. 202 = 25 A. 468 (473) = 
7 0. W. N. 831 =6 Bom. L. R- 828 = 8 Sar. 465 = 

13 M. Tj j. 330. 

Under the Benares law, what a woman takes by 

inheritance from a male she takes not absolutely, but for a 
qualified estate alienable only under the conditions appli 


HINDU hA^— {Could,) 

Stridhan — {Coutd.) 

Inherited property if— (C outd.) 

cable to such an estate (218 9). (Sir Arthur Wilson.) 

Lal Sheo Pertab Bahadur Singh v. Allahabad 
Bank, Ltd. (1903) 30 I A. 209 = 25 A. 476 (491-2) = 
7 C. W. N. 840 = 5 Bom. L. R. 883 = 8 Sar. 636 = 

13 M. L. J. 336. 

Woman — Property inherited from. 

Under the Hindu law of the Benares school, property 
which a woman has taken by inheritance from a female i.s 
not her Stridhan in sucli a sen.se that on her death it pas.«es 
to her Stridhan heirs in the female line to the exclusion of 
males. {Sir .Arthur Wilson.) ShEO ShaNKAR LaL 7'. 

DEBI Sahai. (1903j 301. A. 202 = 25 A.468 = 

7C. W. N. 831 = 5 Bom. L. R. 828 = 8 Sar. 466 = 

13 M. L. J. 330. 

Under the Benares law, wliat a woman has inherited 

from a woman slie does not h(>ld as her absolute and 
inalienable estate, but lor a qualified e.state, with reverter 
after her death to the heirs of her predecessor in-title (2l9) 

; whether the ca.se is different in those parts of 
Bombay which are governed by the Mayukha (219). {Sir 
Arthur Wilson.) LaL ShEO PekTAB BaHADL'R SinGH 
7'. Ai i.AHABAD Bank, Ltd. (1903) 30 I. A. 209 = 

25 A. 476(4923) = 7C. W.N. 840 = 6 Bom. L. R. 883-^ 

8 Sar. 535 = 13 M. L. J. 336. 

Widow— Stridhan of. 

Alienation of — PiTiuer of. 

That she (the widow of the deceased) was entitled to 
dispose of her separate property, or Stridhun, consisting of 
whatever was given to her by her husband, or her husband’s 
family, or any part of her own family, whether moveable or 
immoveable, by adopting an heir of her own, appears to 
have been sufficiently esiablislied (250). {Mr. Justice Bosan. 
RaJUNUER NaRAIN RAEz . HIJOY GOVIXD SiNt'.H. 

(1839) 2 M. I. A. 181 = 1 Moo. P. C. 117 = 1 Sar. 175- 

Alienation by will of — Power of — Extent of. 

The testamentary power of a Hindu widow over her 
Stridhan is commensurate with her power of disposition 
over it in her life-time, and both are absolute. Venk.A'I a 
Rama Rao v. Venkata Suriya Rao. 

(1880) 2M. 333=8 C. L. R. 304 = 4 Sar. 209. 

Moveable property gifted by husband during 

married life — Immoveable property purchased by her with, 
after husband’s death — Nature of. See HINDU LAW — HUS- 

B.AND AND WIFE— Wife— Moveable property gifted 

BY HUSBAND, ETC. (1880) 2M. 333. 

Succession to — Co-widoio — Husband's brother or 

brother s son — Preference — Maynkha law. 

Held that, according to the Hindu law of inheritance to 
property in the island of Bombay, a co-widow is entitled to 
succeed to the property of a widow dying without issue in 
preference to her husband’s brother or brother’s son. 

Construction of the Mayukha, c. iv, S 10, placita 28 and 
30. {/.ord Davey.) BaI KESSERBAI 7/. HUNSRAJ MORARJf 
(1906) 33 I. A. 176 (196 7) = 30 B. 431 (442-3) - 
10 C. W. N. 802 = 4 C. L. J. 9 = 8 Bom L. R. 446 = 

3 A. L. J. 4S4 = 1 M. L. T. 211 = 16 M. L. J. 446. 

Succession to — Co-widoio — Husband's brother or 

brother's son — Preference — Mithakshara law. 

Under the Mithakshara law, a co-widow is entitled to 
succeed to the property of a widow dying without issue in 
preference to her husband’s brother or brother’s son. The 
material texts of the Mithakshara are c. ii, S. 11, placita 8, 

1 9 and 11. {/x>rd Davey.) BaI KESSERBAI IIuNSR -vj 

MOKARji. (1906) 33 I. A. 1 76 (187 8) 
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HINDU LAW --{Contd,) 

Stridhan — {Conui.') 

Widow— Stridhan o\'—{Contd^ 

30 B. 431 (442 3)=10 C. W. N. 802=4 C. L. J. 9 = 
8 Bom. L. R. 446=3 A. L. J. 484=1 M. L. T. 211 = 

16 M. L. J. 446. 

Successioti to — Daughter — Exclusion of — Custom of 
— Proof of. 

A custom of the tribe was set up and relied upon to the 
effect that the piopeity of a Bissein could be inherited only 
by a Bissein, and that it descended to collateral male heirs 
in preference to a daughter. There was no sufficient 
evidence to prove the custom set up. Beyond all doubt there 
was no such custom proved as regards the separate or 
absolute property of a woman (16-7). {Sir Barnes Peacock ) 

Brij Indar Bahadur Singh v. Rani Janki koer 

(1877) 6 I. A. 1= 1 C. L. R. 318 = 3 Sar. 763=-. 

Bald. 148 = 3 Suth. 474 = R & J.’s No. 48. 

■Succession to Daughter — Co widow's daughter's son 


HINDU ■LA.Vi-{Contd.) 
Stridhan— ( Contdi) 

Wife— (C ii»6/.) 


—Husband s male heirs— Preference— Mithakshara law. 

Under the Mithakshara law, the separate or absolute pro- 
perty of a widow descends to her daughter in preference to 
the son of the daughter of her rival wife, and the remote 
male heirs of her husband (17). {Sir Barnes Peacock) 

Brij Indar Bahadur Singh Ranee Janki koer 
(1877) 6 I, A, 1 = 1 C. L. R, 318 3 Sar 763 = 
Bald. 148 = 3 Suth. 474 = R. & J.’s No. 48. 

Succession to Bight of, depends on nature of 

marriage— Marriage not shown to be in an unappremed 
forvi — Right in case of. 

The dfcvoKition of Stridhan from a childless widow is 
regulated by the nature of the marriage. And when there 
is nothing to show that a widow was not married accor- 
ding to one of the four approved forms, her Stridhan would, 
according to the Mithakshara, go to the collateral heirs of 
her husband. {Sir James ColvileJ MUSSUMAT THAKOOR 

Deyhee V. Rai Baluk Ram. 

(1866) 11 M. I. A. 139 { 175-6) = 10 W. R. P. C. 3 = 

2 I.J.N.S. 106 = 2 Suth. 49 = 2 Sar. 231. 

Wife. 

Absolute estate in property of~~~//usband's right to 
cut down. 

Where a Hindu wife is entitled to an absolute estate in 
certain property, her husband cannot cut down her interest 
to a life interest by any dowl which he might make (81). 

Mohima Chunder Roy v. Durga monee. 

;i875) 3 Suth. 79 23 W, R. 184- 3 Sar. 452. 

Husband— Immovable property gifted by — Stridhan 

— Alienation of property — Wife's power of — Devolution 
of property after her death— Mode of. See HINDU LAW— 

Gift — Wife — Gift to— Immoveable property. 

(1928) 55 I. A. 180 = 50 A. 375 

t 

Husband — Immoveable property granted by— Stri- 
dhan if — Husband's control cmer it. 

Quaere: whether if a grant of immoveable property was 
made absolutely in favour of a Hindu lady in her husband’s 
lifetime the property would be her peculiar property, over 
which her husband would have no dominion or control (15). 
(^/> Barnes Peacock.) BRIJ iNDAR BAHADUR SiNGH 

V. Ranee JANKEE Koer. (1877; 5 1. A. 1 = 

1 C. L. R. 318 = 3 Sar. 763=Bald 148 = 3 Suth. 474 = 

E. & J.’s No. 48 


Husband— Moveable property gifted by— Nature of 

A lenation— Wife’s power of. See HINDU Law -Gift 

Wife Gift to— Moveable property — Gift by 

HUSBAND OF. (1873) 19 W, R. 292. 

- -Second marriage of husband — Property given to 
first wife an occasion of— Nature of. See HINDU Law— 

to-second marriage of 

HUSBAND. (1687) 15 I. A. 29 (33) = 10 A. 197(203-4). 

Survivorship. 

, Co-widows inheriting husband’s estate— Survivorshio 

between See HINDU LAW— WIDOW— CO-WIDOWS. 

Daughters inheriting father’s estate— Survivorship 
between. See HINDU LAW — DAUGHTER— INHERITANCE 

—Daughters succeeding to father's estate by 

Estatetaken by. (1876) 2 I.A. 113 (126-7). 

Doctrine of Applicability of, to obstructed inheri- 
tance. See Hindu Law — Inheritance — Obstructed 

Inheritance— Survivorship doctrine, etc. 

(1902; 29 I. A. 166 (166-6) = 26 M. 678(687-8). 

" Heiiship Ordinary title by — Survivorship varying 
from Custom of— Proof of— Necessity. See HINDU Law 

Impartible estate — Succession — Survivorship 
— Heirship — Ordinarv title by. 

(1869) 12 M, I, A. 523 (641.) 

Illegitimate son— Legitimate brother— Survivorship 

to. See Hindu Law— illegitimate son— Survivor- 
ship TO, ETC. (1890) 17 I. A. 128 = 18 C. 161. 

Illegitimate sons between sons of same father by 

different mothers— Joint family between— Nature of— 
Survivorship in case of. See IIiNDU LAW— IllEGITIM \tf 

son — Joint Family, etc. 

T . (1861) 8 M. I. A. 400 (420.) 

Impartible Estate — Joint ancestral estate See 

Hindu Law— Impartible Estate- Joint Family 
Property— estate forming. 

Inheritance— Survivorship. See HINDU I aw— 

Inheritance. 


Husband— rMoney gifted by — Immoveable property 

purchased by wife with — Nature of— Alienation of Wife’s 

power of. See HINDU Law— HUSBAND AND WIFE— 

Wife— Immoveable property purchased by, etc 

(1873) 19 W, B. 292. 


/oint Family-Members of-Coparcenaryship bet- 

wecK, and survivorship following upon it— Separately ac- 

VpplfcIblTtT'’ '""’ily— Principle in- 

According to the principles of Hindu law, there Ls co- 
parcenarysh.p between the different members of a united 

m^nbv o"f following upon it. There i.s com- 

munity of nlerest and unity of possession between all the 

members of the family, and upon the death of any one of 

hem the others may well take by survivorship that in which 

a common interest 

ihM , ? P^^'i‘ion shows 

ifJrtprlf property of one member 

of a united family, the other members of that family have 

neither community of interest nor unity of possession. The 

foundation, therefore, of a right to take such property by 

survivorship fails, and there are no grounds for postponing 

the widow s right to any superior right of the cop^ceimrs in 

the undivided property (611). {Lord Justice Turner.) 

Katama Natchiar V. The Rajah of Shivaganga 
(1863) 9 M. 1. A. 639=2 W. R. P. 0. 3l = l 8^1^620 = 

2 Sar. 26. 

—Maternal grandfather— Impartible estate inherited by 

daughters son from— Survivorship as regards— Right of— 
Another daughter’s son if has. See Hindu Law— DAUGH- 
TERS SON Maternal i^^'^ndfather—Impartiblk 

estate inherited from— Survivorship, etc. 

(1896) 23 I. A. 128 = 19 M. 461. 
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[INDU LAW— 
Survivorship— 


Maternal grandfather — Property of — Succession to, 

by sons of a daughter living as a joint Hindu family — Sur- 
vivorship between. See HINDU Law— DAUGHTER’S SON 

—Maternal grandfather— Pkoperty of— succes- 
sion TO, ETC. (1902) 29 1. A. 156(163-6) = 

25 M. 676(686-8). 


Partition — Rights of — Connection between. 

The theory which would restrict the preference of the co- 
parceners over the widows to partible property is not only 
founded upon an intelligible principle, but reconciles the law 
of inheritance with the law of partition. These laws are so 
intimately connected that they may almost be said to be 
blended together ; and it is surely not consistent with this 
position that co-parceners should take separate property by 
descent, when they take no interest in it upon partition 
(611-2). {Lord Justice Turner?^ KataMA NatCHIAR v. 

The Rajah of Shi vagunga. (1863) 9 M. I. A. 539 = 

2W. R. P. C. 31 = 1 Suth. 520=2 Sar. 25. 

-It is the right to partition which determines the right 

to take by survivorship ; and where there is no partition the 
survivor takes. {Lord Lindicy.) RaJA ChKLIKANI 

Venkayamma Garu V, Raja Chelikani Venkata- 
ramanayamma. (1902) 29 I. A. 156(164 5) = 

25 M. 678 (687) = 7C. W. N. 1 = 4 Bom. L.E. 657 = 

8 Sar. 286=12 M. L. J. 299. 

property which can he held only by o)ie person — 

Right of survivorship in. 

The truth is, the title to the Throne and the Royal lands 
is, as in this case, one and tlie .same title ; survivorship cannot 
obtain in such a possession from its very nature, and tliere 
can be no community of interest ; for claims to an estate in 
lands, and to rights in others over it, as to maintenance, for 
instance, are distinct and inconsistent claims (541). {Lord 
Chelmsford.) NEELKISTO DeB RURMONO v. HeerCHAN- 
DAR ThaKOOR. (1869) 12 M. I. A. 523 = 

12 W. R. P. C. 21 = 3 B. L. R. P. C. 13=2 Suth. 243 = 

2 Sar. 523. 

* Right of — Condition — failure of male issue. 

The law of survivorship, which is the consequence of 
parcenership amongst Hindus, would come in only on 
failure of the heirs (420). {Lord Kingsd<nonf) MyNa 
BOYEE V. OOTARAM. (1861) 8 M. I. A. 400 = 

2 W. R.4 = 2M. H. C. R. 196=1 Suth. 452 = 

1 Sar. 797 

If this case could rightly be viewed as one governed 

by the ordinary presumption in Hindu law. that family pro- 
perty is joint, and by the ordinary law of the place where 
this Talook was situate, as to the devolution by survivorship 
under such failure of male issue as occurred in this case, the 
decision of it would be attended with no difficulty (514). 
{Lord Cairns.) SrI GaJAPATHI RADHIKA PAin A MahA 

Devi Garu v . Sri Gajapathi Nilamani Patta Maha 
Devi Garu. (1870) 13 M. I. A. 497 = 

14 W. R.P. C. 33 = 6 B. L. R. 202 = 2 Suth. 366 = 

2 Sar. 601. 

Right of — Disqualiheation at the time when right 

accrues— Effect, See HINDU Law— DAUGHTER— IN- 
HERITANCE— DAUGHTERS SUCCEEDING TO FATHER’S 

estate by — Estate taken by. 

(1875)2 1. A. 113(126-7). 

Right of— Transfer ofy before it accrues— Validity 

<^f^T . P, Act^ S. 6 (a) — Principle of — Applicability. 

Quaere : whether an agreement l^etween two daughters 
(legatees under their father’s will) by which each daughter 
gives up in favour of the sons of the other the interest to 
which she would, under the will, be entitled by the operation I 
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HINDU LAW— (C^ ?/A/.) 

Survivorship— 

of the jus accrescendi in the moiety given to her .sister in the 
event of her sister predeceasing her, would be void on the 
ground that it is a transfer of a mere expectancy. {l,ord 
Blaneshurgh.) JOY DURGA DaSI v. .SaROJ RaNJAN 

•‘^INHA. (1929) 67 M. L. J. 794 r799-800) = 

33 C.W.N. 1117= 30 L.W. 494 = 50 C.L.J. 481 = 

A.I.R. 1929 P C. 214. 

; — Will— Legatees under— Right of survivorship of one 

of, in case of the other predeceasing her — Transfer of, dur- 
ing lifetime of other— Validity of— T. P. Act, S. 6 \a)— 
Principle of — Applicability of. HINDU Law — SUR- 
VIVORSHIP — Right of — Transfer of, before it 
accrues. (1929) 57 M. L. J. 794 r799-800;. 

Transaction contrary to strict and natural view of— 
Text prohibiting — Absence of — Inference from. 

Against, and not in favour of, validity of transac- 
tion. See Hindu Law— Authorities— Transaction 
contrary to etc. (1927) 54 I. A. 248 (264-5) = 

50 M. 508. 

Transfer of property. 

See UNDER HINDU Law — P kOPEkj 


1 lllSl 


{See also Hindu Law— Wile— Trust). 

English Luo notion of—Unknmon in Hindu La 7 o 

A trust in the sense in which the expression is used in 
English law, is unknown in tlie Hindu system, pure and 
simple (al 1 ). {Mr. Ameer Alt.) VaIIWA VAKirPHI ThiR- 
THA i ‘. liALUSAMl Aivak. (1921) 48 I. A 302^= 

44 M. 831(839) = (1921) M. w'n. 449 = 
(1922) P. C. 123 15 L. W. 78 = 30 M. L T 66 = 

26 C. W.N. 537 (1922) Pat. 245 20 A. L J 49^ 

24 Bom. L. R. 629 65 1. C. 161 = 41 M. L. J. 346. 

7'rust estate— Creation by will of— Validity 

It was argued that the will is void I>y reason of its beine 
founded upn the creation of an estate in trustees, absorb 
ing the whole interest in the property, and out of which the 

interests of the beneficiaries are to be fed. It was main 

tamed that an estate, to be held in trust, can have no 
existence by the Hindu law, and that, as the foundation of 
the will tails, the whole superstructure must fall (70-1). 

1 heir Lordships are unable to give any effect to this 
argument against the admissibility of a trust. It is obvious 
that propel ty, whether moveable or immoveable must for 
many purposes be vested, more or less absolutely, in ' some 

C ^ * 1*11 1 persons, and trusts 

of various kinds have been recofjnised and acted upon in 
India in many cases (7l). ^ 


Implied trusts were recognised and established by this 
Board in the case of a benamee purchase ; and in cases of 
a provision for charity or for otlier beneficent objects, such 
as the profe^orship provided for by the will under con- 
sideration, where no estate is conferred upon the beneficia 
ries and their interest is in the proceeds of the property the 
creation of a trust is particularly necessary (7l-2) 

//c«rf the argument that there cannot he a trust estate is 
not tenable (/2), . Justice H^i/Zes.^ Jun'ENDRO- 

MOHUN Tagore z/. Ganendro Mohun Tagore 

(1872) Sup. I. A. 47 = 9 B. L. R. 377= 18 W. r'. 359 == 

3 Sar. 82 = 2 Suth. 692. 

Widow— 


(A/’./L— Cases not found under this head will be found 

under Hindu Law— Reversioner). 

ACCUMULATIONS OF— ACCRETION TO HUSBaM7>>q 
ESTATE OR ABSOLUTE PROPERTY OK \VIUO\v“ 
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HINDU LAW— ! HINDU LAW— 


Widow — {Contd.) 

ACCUMULATIONS OF— DEVOLUTION OF, WHEN NOT 
DISPOSED OF BY WIDOW. 

ADOPTION BY. 

Adverse possession against. 

Adverse possession by. 

Agent of. 

Alienation by. 
arrangement by. 

Bequest to. 

Bond by. 

Business oe husband. 

Charge created hv. 
compromise by. 

co w IDOWS. 

L'iebt of. 

Debt of husband. 

Decree againsf. 

Deed by— Will or appoiniment of heir pre- 
sent AND irrevocable. 

Estate of. 

Estoppel against. 

Ex POST Faci'O acts— Charging of estate by, 
WITH obligations NOT ORiGiNALT.Y BINDING 
UPON IT. 

Family arrangement by. 

Gift by. 

Gift to. 

Husband. 

Inheritance to husband— Estate got by. 
inheritance TO husband— Right of. 
joint Status of husband — Presumptive rever- 
sioner’s SUIT for possession against widow 
on foot of— Finding that deceased was 

DIVIDED member. 

lease by, 
maintenance. 

Manager of joint family— Positions of. 
mortgage— portion of estate subject to— 

REVENUE DUE UPON. 

Mortgage by. 

OUDH Estate. 

Partition with husband’s co parceners. 
Person dealing w'ith. 

Power-of-Ati'Orney by— Execution of. 
Property in possession of— Husband’s or 

WIDOW^’S OWN. 

Release in favour of female presumptive 
reversioner by. 

Renunciation of claim to husband’s estate by. 
Residence of. 

Revenue due upon estate— Wilful default 

TO PAY. 

Reversioner’s suit for possession on death of. 
Sale by. 

Seitlement record— Record ok name in 
regard to pijrtion of joint property in. 
Stridhan of. 

Suit against. 

Suit by. 

Surrender by. 

TRADE OF husband. 

Waste by. 

Will by, beque.athing husband’s estate. 

Widow— Accwinulatlons of— Accretion to husband’s 
estate or absolute property of widow. 

Evidence as to. 

Income held in suspense in hands of widow if. 
Income noi' actualla received by widow if. 


Widow -Accumulations of— Accretion to husband’s 
estate or absolute propexty of widow— 

Income of estate to which alone widow' 
entitled if. 

Law as to. 

Life estate with power to appropriate profh'S 
—Husband’s deed giving widow a -Proceeds 
of estate in case of. 

Presumption as to. 

Question as to— Privy Council appeal— Per- 
missibility FOR first time IN. 

TESI' as TO. 

Trespa-SSer— Property in possession of w'idow' 
AS— Mesne profits of— Purchases with. 

Evidence as to. 

Adopted son of hushafid — Person put forward and 

treated by wido^w as, but 7vhose adoption was subsequently 
held to be tni'alid — IVill by loithno gitini' whole property to% 
who died without male issue, had inherited some 
property and had purcha.sed sfuiie. On his death, his widow, 
who succeeded to his estate* had purchased a good deal of 
property, consisting, amongst others, of hou.ses and lands. 
The widow left by will all the property which she had 
ix)wer to dispose of to one P. 

P claimed to be the adopted .son of N. In a suit brought 
by a person claiming to be the reversionary heir of yPand to 
be entitled to succeed to the property of /V on the death of 
his widow in default of the adoption of P, the Privy Council 
ultimately held, however, that P was not the adopted son of 
Ny and declared the right of the plaintiff therein on the 
death of the widow of to succeed to his property. The 
Privy Council remitted the cause to the High Court to make 
the necessary inquiries to ascertain, inter alia^ what part of 
the property claimed by the plaint was the estate of N. In 
the course of that inquiry the question arose whether the 
houses and lands purchased by the widow of N formed part 
of his estate. It was found as a fact that the said proper- 
ties were purchased by the widow out of the proceeds of her 
husband’s estate. It was nevertheless contended that they 
did not form increments to the husband’s estate, but 
Ijelonged to the widow absolutely, and were at her ab^lute 
disposal, I)ecau‘'e she had evinced an intention to sever 
them from the husband’s estate, and to treat them as made 
in her own right. 

Heldy on the facts, that the intention of the widow was, 
not to sever the purchases from her husband’s estate and to 
treat them as acquired in her own right, but to treat them 
as increments to her husband’s estate, and that they, there- 
fore, formed part of /V’j estate. 

In the present case their Lordships are of opinion that 
the widow, who always maintainetl the validity of P^s adop- 
tion as heir to her deceased husband and treated him as 
entitled to succeed to her husband’s property, must be 
presumed to have intended to make her purchases as accre- 
tions to that property; nor do they see any evidence to 
rebut this presumption. It is true that she made a will in 
her son’s favour, but it contains no specific gift of the 
property in question, and might well have l)een intended to 
apply to any property of her own which may have belonged 
to her as her Stridhan. That the property in question was 
understood by P himself to be parr of N's estate is shown 
by the pleadings in the original suit (in which his adoption 
was declared invalid), in w'hich he claimed it as the adopted 
son and heir of N (372). {Sir Robert P. Collier GONDA 
KOOEP V . KOOER GODEY SinGH. 

(1874) 14 B. L. B 169 = 3 Sar. 370- 2 Suth. 976. 

Gift of original estate and of a'‘ter‘pnrchases to 

same person to carry out intentious of husband. 
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HINDU LAW— (Cw/,/.) 

Widow— AccumulatioBS of— Accretion to husband’s 
estate or absolute property of widow— (C(?W.) 

Evidence as 

Held, on the facts, that the High Court was right in 
deciding that the purchased propenies were accretions to the 
husband’s property. 

There are circumstances here whicli would indicate tliat 
it was the intention of the widows to keep the estate entire 
and that they did not intend that the husband’s estate and 
the subsequently purchased properties should go in a diffe- 
rent line of succession, because their act, in what they did 
with regard to the defendant, was to make a gift to him of 
the whole of the property and profes>ing to do it so as 10, 
what seems to be called, cany out the intentions of the hus 
band and fouiul a ihakoorbari, with which the estate would 
be connected. Tlie transaction appears to indicate tliat 
their intention was not to create separate estates, one to go 
in one way, and another in another, but to keep the nsIjoIc 
as one entire property ; and applying what is said in the 
case of Isridut Koer to the present case, there do not appear 
to be circumstances which would shew that there was any 
other intention than that the purchased property should lie 
accretions to the inherited property (6b)- {Sir Richard 
Conch.) BaBU ShEO LOOCHUN v . liABtr Sahkb SINOH. 

(1887) 14 I. A. 63 = 14 C. 387(394) 5 Sar. 1. 

• — Investpucnt of permanent nature — IVidoro placin^^ 

fund in. 

The circumstance that a Hindu widow entitled to a fund 
absolutely placed it in investments of a permanent nature 
would not alone justify ihe inference that she wished it to 
revert to her husband’s heirs or add the fund to tlie estate 
devolving on her husband’s heirs (24). yford Shand.) 
SOW^DAMINEE DOSSEEz/. ADMINISTRATOK-GeNERAL OK 
Beng al.(1892)20 LA. 12 = 20 C. 433 (442 3) - 6 Sar. 272. 

Lands in which husband was share holder to a 

larger extent — Shares of — Accumulations consisting of — 
No distinction made between original estate and after pur- 
chases — Conveyance of parts of both to same person. 

B, a Hindu, died leaving two widows and D, a daughter 
by one of them. On 21 12 1873, the widows executed a 
deed whereby, after stating that with the exception of />, 
there was no heir of the husband or of themselves, they 
made a gift to lier of certain lands and villages, only retain- 
ing to themselves a life interest in part of them. Some of the 
property was descril)ed as mowzahs exclusively acquired by 
the widows out of their owm fund, and the rest was clescril^ed 
as having been left by their husband B. 

D, died in 1875, and, in 1876, the plaintiffs brought a 
suit for a decision that the deed of December 1873 was 
null and void as reganls the reversionary interests of the 
plaintiffs, and for a declaration that the properties acquired 
by the widows were part and parcel of their husband’s estate. 

The properties acquired liy the widows were found to 
have been purchased by them out of the profits of their 
husband’s estate, and the question arose whether they were 
accretions to that estate. 

Held, reversing the High Court, and restoring the Sub- 
Judge, that the after-purchase.s were accretions to the origi- 
nal estate, and that they were inalienable by the widows 
for any purpose which would not justify alienation of that 
original estate (I6I). 

In this case the properties in question consist of shares of 
lands in which the husband was a share holder to a larger 
extent. They were purchased within a short time after his 
1857. No attempt to alienate them was made till 
1873, The object of the alienation was not the nee I or the 
personal benefit of the widows, but a desire to change the 
succession, and to give the inheritance to the heirs of one of 
themselves in preference to their husband’s heirs, Neither 


HINDU LAW- (C^///fl’.) 

Widow— Accumulations of— Accretion to husband's 
estate or absolute property of widow— (Cz^/z/r/.) 

Evidence as 'io~{Contd.) 

with respect to this object, nor apparently in any other w ay, 
have the widows made any distinction between the original 
estate and the after-purchases. I'arts of both are conveyed 
to I), immediately, and parts of both are retained by the 
widows for life. 'I'he.se are circurnstances which, in their 
Lordships’ opinion, clearly establish accretion the original 
estate, and make the after-purchases inalienable l.y the 
willows for any purposes which would not justify alienation 
of that original estate (I6I). {Sir Arthur Hobhouse) 
ISRJ hut koer 7 -. Mussumut Han.sbuthi Koer AIN 
(1883) 10 I. A. 150=10 C. 324 (337) 13 C. L. E. 418 = 

4 Sar. 459. 

Tenant rights in husband's estate — Purchase of, 

partly with savings and partly by release of arrears of rent 
— Liffect. 

Where, owing to tiifficultics which had aii.^en in con- 
nection with the (x:cupiers of her husband’s estate, a Iliiulu 
widow bought their tenant rights in part by the relea.se of 
the arrears of rent due by tliern and in part by a payment 
of cash from out of the accumulated saving.s from the in- 
come of her husbanti’s e.state, held, that the tenant rights so 
acquired would be an obvious accretion to tlie husband’s 
property which, if it were po.ssible for her to .segregate, would 
require an unequivocal act for the puipose. 

Where the deed by which the widow purported to sell 
property so acquired recited the necessities of debts and the 
costs of litigation as a justification for the sale, held 
further, tiiat the lecitals afforded strong evidence of the 
fact ihat the widow knew that the property dealt with by 
her was her husband’s property. {Lord Buckmaster.) 

Nah.vkishork Mandal V. Upendrakishoke Mandae 

(1921) 15 L. W. 417 -20 A. L. J. 22 = 

26 C. W. N. 322 = (1922) P. C. 39-35 C. L. J. 116 = 

(1922) M. W. N.95 -24 Bom.L. R. 346 = 

L. R. 3 P. C. 77 = 30 M. L. T. 234 = 3 Pat. L T. 311 = 

65 I. C. 305 = 42 M. L. J. 253 (256-7). 

Income held in suspense in hands of widow if. 

It is not possible to lay down any sharp definition of 

the line which separates accretions to the husband’s estate 
from income held in suspense in the hands of the widow, as 
to whicli she has not determined whether or no she w’ill 
spend it (160-1). {Sir Arthur Hobhouse.) ISRI DUT KOER 
V. MUSSUMUT HANSBUITI KOERAIN. 

(1883) 10 I. A. 160 = 10 0. 324 (337)= 13 C. L. R. 418 = 

4 Sar. 459. 

Income not actually received by widow if. 

-V, tlie last male owner of the Medur estate, died a 

minor and unmarried on 4-8-1895. The Court of Wards had 
taken charge of the estate during his minority and continued 
to be in charge of it until December, 1895, when a Receiver, 
appointed by a Civil Court, having jurisdiction, took posses- 
sion of it. The estate contained to \)e in charge of 
Receivers, duly appointed, until after 1902. Part of the 
estate consisted of (government Promissory notes which the 
Court of Wards had lield in respect of moneys received from 
the Medur estate before 4 8- 1895, the date of the death of 
N, and of moneys paid into the Bank by the Receivers and 
Government Promissory Notes and other securities in which 
moneys derived from the Medur estate were invested under 

the control of the civil court for the benefit of those who 
might be entitled to the estate. On the death of hi.s 
natural mother became entitled to the estate and its appur- 
tenances for the period of her life. She died on 9-3-1899, 
Held, that V , had a right to receive the income derived 
from the Medur estate from the death of her son, on 
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HINDU LAW— 

Widow-Accumulations of— Accretion to husband’s 
estate or absolute property of widow— (C^?wA/.) 

INCOME NOT ACTUALLY RECEIVED BY WIDOW IF 
- -{Contd.) 

4-8-1895, until her own death on 9-3-1899, less the 
expenses of collecting it and less such expenses as were 
necessarily incurred in maintaining the Medur estate ; and 
that that income included any interest which was paid or 
payable upon any Government promissory notes which 
the Court of Wards might have held in respect of moneys 
received from the Medur estate before 4-8-1895, and any 
interest paid or payable by i)anks in respect of such part or 
parts of her income which during her life the bank or 
banks had received on deposit or otherwise, and that, though, 
if V had actually received that income, she might have 
added it to the Medur estate as an accretion, yet, as she did 
not so receive it, it remained at her absolute disposal by 
will or otherwise, and on her death it was part of her estate 
which was applicable for the payment of such legacies as 
she might bequeath by her will (222). {Sir Joint Edge,) 
VENKATADRI APPA KAO 7'. EARTH ASARA'J'HY APPA 
K\0. (1925)52I.A. 214 48 M. 312-23 A.L.J. 261- 

6 L. R. P. C. 82 = 27 Bom. L. R. 823- 
(1925) M. W. N.441 3 Pat. L. R. 208 = 
29 C. W. N. 989 A. I. R. (1925) P. C. 105 = 

87 I. C. 324 -48 M. L. J. 627. 

INCOME OF ESTATE TO WHICH ALONE WIDOW 

ENTITLED IF. 

Corpus lakt'n by another under husband's will- 

Ifroestment of income by ividmo in Ccn'crnment securities- 

F.ffcct . 

The will of a deceased Hindu did not specifically dispose 
of the income of the estate for a period of 8 years from the 
date of the testator’s death. The widow of the testator 
maintained that it was intestate succession falling to her as 
her husband’s widow and heiress. A, the l)rother of the 
testator, and the person to whom the general estate, real 
and personal of the testator, was disposed of by the will and 

who had the entire administration of the testator’s estate 

for the said period of 8 years, originally contested the 

widow’s claim to the said income. Afterwards he, how-ever, 

conceded her claim, and an agreement was entered into 

lx:tween him and the widow by which she 
Rs 2 89,000 f romps' and relinquished her claim to the .aid 

income. That sum she received as income of her husband s 
estate to whicl. she, as his widow and heiress, was abso- 
lutely entitled. by the same deed of argeement she 

otto. p.,oij' ' .o<i P.I3 

and the payment was made in currency notes of various 

“""om of the sum of Rs. 2,89,000 of accumulated income 
the w dow paid away about Rs. 20.502 for law and other 
costr and with the balance, as well as with the other sums 

above-mentioned received from her brothei-in-law, she 
purchased Indian Government promissory notes 
interest payable half-yearly. She survived for about 20 
leare aRer the date of the agreement, and, a few months 
& her death, she executed a deed of settlement and 
U^t by which she transferred to the Admin istrator- 
r^eral of Bengal as trustee the securities m which she had 
^v«ted tL sum received as the eight years of accumulated 
ncome frL her husband's estate, after deducting costs and 

charges and also other Indian Government Notes 

for Rs. lO.fiOO, being part of the interest whjch had accrued 
on the securities originally bought, which l.ad not been 
spent by her in the meantime. The purjKses of Ihe trust 

were generally the payment to herself or for her use of the 


HINDU LAW-(C<i«Ay.) 

Widow— Accumulations of— Accretion to husband’s 
estate or absolute property of widow— 

Income of estate to which alone widow 

ENTITLED \Y-{CoHtdJ 

interest or dividends of the securities during her life, and 
after her death a provision that the securities should be held 
in trust for (7, her grandson, and his heirs and assigns, for 
his and their absolute use and benefit. 

Held, affirming the Courts below, that, assuming that the 
savings of a Hindu widow must be presumed to have been 
made for the benefit of her husband’s estate, there was no 
room for any such presumption in the circumstances of the 
case, that the widow had never indicated any intention to 
make the eight years’ income received by her part of her 
husband’s estate for the benefit of his heirs, and that she 
had therefore absolute power to alienate and dispose of the 
securities in question (23-5). 

The corpus of the estate never came to the widow, but 
was taken by ^ under the will, and the income to which 
the widow succeeded was separated from it, and became 
and was dealt with as an entirely separate fund. To use 
the words of Mr. Justice Trevelyan in reference to the 
widows’ position : “There W'as no estate of her husband's 
in her hands for her to augment.’’ She did nothing to 
indicate an intention to make the fund received, or the 
intere.st on it, part of her husband’s estate which was in 
other hands, or to justify the inference that she wished it to 
revert to her husband’s heirs. Having received the money 
in currency notes which yielded no return and the keeping 
of w’hich was attended with much risk, she at once placed 
it, as any prudent person would do, in securities, investing 
it in Government promissory notes yielding regular interest 
but which were negotiable in-stniments transmissible by 
mere indorsation. It is important also to observe that 
the other funds which she received from S were invested 
precisely in the same way and at the same time, and that 
for purposes of investment, therefore, the fund in dispute 
was not kept separate, but was mingled with her general 
personal means, and she seems to have used the interest and 
income of the whole indiscriminately for her maintenance, 
and spent the greater part of it. It may be further 
mentioned that, while her trust settlement, by which she 
conveyed the income in question, was executed in 1886, this 
deed superseded an earlier testamentary deed of 1882, 
which she cancelled in 1886, in which she distinctly records 
her view that she had received the fund as her absolute pro- 
perty, and had placed it in Government .securities “for my 
own absolute benefit, and without any intention or desire to 
make the same or any part thereof accumulations to the 
estate of the said N, “(her husband)” but on the contrary, 
with the full intention of having, retaining and exercising 
full and uncontrolled dominion by will, deed, or otherwise 
over the same and every part thereof” (23-4). {Lord Shandf) 
SOWDAMINEE DOSSEE V. ADMINISTR ATOR-GENERAL 

of Bengal, (1892) 20 I. A. 12=20 C. 433 (442 3) = 

6 Sar. 272. 


Law as to. 

It has been argued that, assuming the purchases to 

have been made by the widow’ out of the proceeds of her 
husband’s estate, nevertheless, they do not form increments 
to that estate, but belong to the widow absolutely and are 
at her absolute disposal, either by gift in her lifetime or by 
will. The principal authority relied upon in support of that 
contention i.s 9 M. I. A. 123. That case cannot, however, 
be regarded as a conclusion, or even a direct authority upon 
the question, {Sir Robert P. Collier I) GONDA KOOER v, 
KooER OODEY Singh. (1874) 14 B. L. R. 16® 

3 Sar 370=2Sutli. 976. 
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HINDU hAW—iCofiic/.) 

Widow — Accumulations of — Accretion to hus- 
band’s estate or absolute property of widow— 

Law as 1 : 0 — 

Test. 

In deciding the question whether purchases made by a 
Hindu widow in possession of her husband's estate as his 
heir out of the profits of such estate are accretions to the 
husband's estate, the difficulty is enhanced, if not created, 
by the later current of decision, which gives to the widow 
a more free and complete usufruct of her husband’s pro- 
perty than is accorded to her by the texts and earlier 
decisions (157-8). 

The question was agreed at the bar as though it were 
necessary to divide all the proi:^rty of a widow into two 
classes ; one l)eing her stridhan, and the other her hubband’s 
estate over which she has the widow’s right and no more. 
But the very question is, whether, having regard to the 
widow’s freedom in enjoying her husband’s property, and 
to her established right to alienate her own interest in it, 
she has not a kind of property the nature of which must 
remain undecided till her disposal of it or her death. It 
is impossible to lead Mr. Justice Ainslie’s forcible argument, 
without feeling that it is difficult to specify the point of time 
at which the widow loses her control over the unexpended 
portion of her income from her husband's estate. If she 
may spend or give away the whole, may she not put some 
by ? If she saves one year or month, may she not spend 
those savings the next year or month If >he may save 
and spend again, may she not place her savings so as to get 
some income from them ? And so on through all the steps 
of the sorites ( |58). 

The cases shewing that a widow’s savings from her hus- 
band’s estate are not her stridhan are not authorities on this 
question. If she has made no attempt to dispose of them : 
in her lifetime, there is no dispute but tliat they follow the ' 
estate from which they arose. The dispute arises when the 
widow, who might liave spent the income as it accrued, has 
in fact saved it and afttr\sards attempts to alienate it (I58). 

After a review of the autltorities on the point, their Lord- 
ships observed : This is the state of the authorities, and 
their Ixjrdships think it must be taken as adverse to the 
claim made on behalf of the widow. It is not possible ' 
to lay down any sharp definition of the time which separates ; 
accretions to the husband's estate from income held in j 
suspense in the hands of the widow , as to which she has , 
not determined whether or no she will spend it. As before ! 
said, they feel the force of Mr. Justice Ainslie’s reasoning ' 
on this point (160-1). (A'/> Arthur Hothouse?^ ISKI DUT 

KOER V. MUSSUMUT HANSBUrn KOERAIN. ; 

(1883) 10 I. A. 160 = 10 C. 321(334-7)= ! 

13 C. L. R. 418 = 4 Sar. 459. 

I 

Like estate with power to appropriate 
PROFITS— Husband’s deed giving widow a— 

J’ROCEEDS of estate iN CASE OF. 

I 

Accretion to estate or absolute property of wido^Vy 

In a cate in which, under a deed executed by a Hindu in i 
favour of his wife, an estate for life was given to her, with 
a power to appropriate the profits, and a vested remainder 
on her death was givtn to his adopted son, held that the | 
wife would have the power of making whatever use she 
chose of the pr6ceeds of her estates ; and that if she 
bought land or per.^^onal property with them, that land and 
that property would be hers, and would devolve on the 
person who represented her (259-60, 262). {Sir Robert 
P. Collier.') MUSSUMAT BhaOBUITI Daee v. ChoW- 

dry Bholanath Thakoor. (1876) 21. A. 256- 
1 0. 104 = 24 W. R. 268 = 3 Suth. 186 = 3 Sar. 628. 


HINDU LAW— (CV;/A/.) 

Widow — AccumulatiOES of — Accretion to bus 
band’s estate or absolute property of widow— 

{Could.') 

Presumption as to. 

A Hindu widow’s savings from her husband’s estate 

are not her stridliun. If she has marie no attempt to dis- 
1 pose of them in her lifetime, there is no dispute but that 
I they follow the estate from which they arose (158). {Sir 
Arthur flobhouse.) ISKl DUT KOEk v. MuSSUMUT 

Hansbuiti Koerain. (1883) 10 I. A. 150 = 

10c. 324 (334 5) = 13C. L. E,. 418-4 Sar. 459. 

Where a widow comes into possession of the pro- 
perty of the husband, and receives the income, and does not 
spend it but invests it in the purchase of other property, 

' their Loidbliip^ think that, prima facie, it is the intention 
' of the widewv to keep tlie estate of the husband as an entire 
estate, and that the properly purchased woM, prima facie, 

' be intended to be accretions to that estate. There may be, 

! no doubt, circumstances which would show that the widow- 
had no such intention, that she intended to appropriate the 
j savings in another way (06). (Sir Richard Couch.) Babu 

Sheoi-ochun Singh z-. Babu Saheb Singh. 

! (1887)141; A. 63=14 0. 387(393-4) = 5 Sar. 1. 

I Quaere whether the savings of a Hindu widow must 

be presumed to have been made for the benefit of her hus- 
I band’s estate (23). {Lord Shand.) SOWDAMINEE DOSSEE 

I V. Administkator-Generae of Bengal. 

I (1892) 20 I. A. 12- 20 C. 433 (442) = 6 Sar. 272. 

• A widow may so deal with the income of her hus- 

I band’s estate as to make it an accretion to the corpus. It 
: may be that tlie presumption is the other way. But at the 
, outside it is a presumption and it is a question of fact to 
be determined, if there is any dispute, whether a w idow has 
or has not so dealt with her property. (Lord Phillimore.) 

Raja of Kamnad r-. Sund.vra Bandh'.a.sami Tevar. 

(1918; 46 I. A. 64(71; 42 M. 581 (588) = 

17 A. L. J. 153 23 C. W. N. 549 29 C. L. J. 551 = 

25 M. L. T. 400- 10 L. W. 322 (1919;M. W. N. 511 
21 Bom. L. R. 885 49 I. C. 704 = 36 M. L. J. 164. 

It is said that the property sold had been acquired by 

the w idow out of her stridhan, and that consequently she was 
quite free to deal with it as she thought best. Now there 
can be no doubt that whatever stridhan she possessed was 
due to the accumulated savings from the income of the pro- 
perty which she received from her husband’s estate, and 
tliougli it is true that when that property had been received 
it would be possible for her so to deal with it that it would 
remain her own, yet it must be traced and shown to have 
been so dealt with, and in this case there is no sufficient 
evidence of this having been clone. {Lord Buckmaster.) 

Nabakishore Mandal V. Upendkakishohe Manual 

(1921) 16 L.W. 417 = 20 A. L. J. 22=26 C. W. N. 322 = 

(1922) P. C. 39 = 35 C. L. J. 116 = 
(1922) M. W. N. 95 = 24 Bom. L. R. 346 = 
L.R. 3 P. C. 77- 30 M. L.T 234 = 3 Pat. L. T. 311 = 

65 I. C. 306 = 42 M. L. J. 253 (256). 

Applicability of — Income of estate separated from 

corpus — IVidcnv entitled to former as on intestate succession 
— Latter given aivay by husband's toill to another. 

There is no room for the presumption, if any there is, 
that the savings of a Hindu widow have been made for the 
benefit of her husband’s estate, in a case in w hich the cospus 
of the estate never came to the widow, but was taken by the 
brother of the testator under his will, and the income to 
which the widow succeeded was separated from it, and be- 
came and was dealt with as an entirely separate fund. In 
such a case there is no estate of her husliand’.s in the w idow’s 
hands for her to augment (23-4). {Lord Shandf) SOW'DA- 

MiNEE DOSSEE 2/. ADMINISTRATOR General of Ben 
gal. (1892) 201. A. 12 = 20 C. 433 (442) = 6 Sar. 272. 
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HINDU LAW— (6W./.) 

Widow— Accumulations of — Accretion to hus- 
band’s estate or absolute property of widow— 

Presumption as to— (O.-aA) 

Evidence rebutting — Intention of ividow to sever 

accumulations from husband's estate ami to treat them as 
her 010 n — Evidence of, if sufficient. 

It has l)een argued that, even if the presumption be that 
purchases made by a Hindu widow out of the proceeds of 
her husband’s estate are increments to the husband’s estate, 
it may be rebutted by clear proof of her intention to sever 
them from that estate, and to treat them as made in her own 
right, whereupon she acquires the power to dispose of them. 

Quaere as to the effect of a distinct intention or the part of 
the widow to appropriate to hersx-lf, and to sever from the 
bulk of the estate such purchases as she had made, with the 
view of confer! ing ihem on her own heirs (372). {Sir 
Robert P. Collier.) GOUDA KOOIK v, KOOER OODEY 

Singh. (1874) 14B.L R. 159 = 3 Sar. 370 = 2 Suth. 976. 

question as to— Privy Council Appeal— Per- 
missibility FOR FIRST TIME IN. 

A Hindu widow, who had sued for the recovery of arrears 
of annuity payable to her husljand under an agreement, died 
during the pendency of the suit. Shortly afterwards the 
next reversioner sold his rights including the widow’s claim 
to the arrears of allowances to a person who applied, on the 
strength of the said assignment, to be brought on record as 
legal representative in place of the widow. The defendant, 
though he raised several objections to the assignee being 
brought on record, did not urge that the assignment was 
ineffectual to convey title as regards the arrears of annuity 
because they were the absolute property of tiie widow and 
that as regards such arrears the widow’s separate heirs were 
the proper representatives and not the assignee. The first 
court gave, a decree for the said arrears in favour of the 
assignee. The objection was not taken even in the appeal 
to the High Court. On objection taken before their 
Ixjrdships, held that, as it was a question of fact to be 
determined on the evidence as to whether the arrears did or 
did not form an accretion, it could not l)e allowed to be 
raised at that stage. {Lord Phillimore.) RaJA OF Ram- 
N\I) r. SUNDARA PANUIYASAMI TEVAK. 

(1918) 46 I. A. 64 (70-l) = 42 M. 581 (688-9) = 
17 A. L. J. 153 = 23 C. W. N 549 - 29 C. L. J. 551 = 
25 M. L. T. 400 = 10 L- W. 322- (1919) M. W. N. 511 - 
21 Bom. L. R. 885 = 49 I. C. 704 = 36 M. L. J. 161. 

Tes'I' as 'IO. 

Qri ginal estate and after — purchases- — Distinction 

behveen, udiether made by ^vidirw. 

According to the case of Lsridut Koei (I .K. 10 I. A. 150), 
the matter which has to be looked at in deciding whtlher 
the property acquired or purchased by the widows is to des- 
cend with the husband’s estate, or is to be treated as a 
separate estate is whether the widows made any distinction 
Ixjtween the original estate and the after purchases (65*6). 
{Sir Richard Couch.) I’AHU bllEOLOCHUN SiNGH v. 

lUBU Saheb Singh. (1887) 141. A. 63 = 

14 C. 387 (394) = 5 Sar. 1. 

Trespasser— Property in possession of widow as 

—Mesne Profits of— Purchases with. 

\ Hindu widow, who was rot entitled to succeed to 

the estate of her step-son, trc'passed upon the same, receiv- 
ed the mesne profits, utilised the same in the purchase of 
other property, and left the property so purcha.sed by her 
will to B, who was not entitled to the estate. The question 
was whether the property so purchased by her accreted to 
the estate, and whether the heir to the estate was entitled to 
recover it from B along with the estate. 


HINDU LAW^{Contd. ) 

Widow — Accumulations of — Accretion to hus- 
band’s estate or absolute property of widow— 

(Cantd.) 

Trespasser— Property in possession of widow 
AS— Mesne Profits of— Purchases with— 

(Contd.) 

Held, the step-mother was merely a trespasser upon the 
estate, and if she trespassed upon the estate and received 
the mesne profits, it is not clear that a Court of Equity 
would ear-mark those mesne profits, and say that because 
the mesne profits must have been expended in the purchase 
of the property in question it necessarily passed with the 
estate (179-80). 

It is not the case of a widow inheriting and purchasing 
property out of the assets of the estate which she takes as 
widow, for those have been considered by law as an aug- 
mentation of the estate ; but this is the case of a step-mother 
who was not entitled to succeed to the estate, and who, if 
she disposed of any portion of the rents and profits, was dis- 
posing of them as profits which she had received as a tres- 
passer (180). {Sir Barnes Peacock.) DEWAN RAN BljAl 

Bahadur Singh v. Rai Jagatpal Singh. 

(1890) 171. A. 173 = 18 C. Ill (119) = 6 Sar. 690= 

B. & J’s. No. 120. 

Widow— Accumulations of— Devolution of, 
when not disposed of by widow. 

The accumulations of a Hindu widow, even of her 

husband’s estate, devolve on her death on the heirs-at-law 
of her husband, and not on her own heirs (25). {Mr. Pem- 
berton Leigh). SREEMUTTY KaBUTTY DOSSEE SiB- 
CHUNDER MULLICK. (1864) 6 M.I A. 1 = 1 Sai. 484. 

A widow’s savings from her husband’s estate are not 

her stridhan. If she has made no attempt to dispose of 
them in her lifetime, there is no dispute but that they fol- 
low the estate from which they arose (158). (Sir Arthur 
Hohhouse). ISRI DUT KOEK v. MUSSUMUT HaNSBUITI 
Koerain. (1883) 10 I.A. 160= 

10 0.324 (334 6)=13C.L.R. 418=4Sar. 469. 

Widow— Adoption by. 

{Sec Mainly under Hindu Law— adophon— 

Widow.) 

Presumptive reversioner’s suit to set aside. See 

Hindu Law— Reversioner — 1*resumptive rever- 
sioner — Widow — adoption by — Suit to set 
aside. 

Remote reversioner’s suit to set aside. See HINDU 

Law — Reversioner — Remote reversioner — 
Widow— Adoption by— Suit to set aside. 

Suits relating to — Limitation. Sec LIMITATION 

Act of 1877, Art. 129 and Limitation Act of 1908, 
Arts. 118. 1I9. 

Widow— Adverse possession against. 

-Decree against widow based on- Effect against re- 
versioners of. See Hintju Law — Widow — Decree 

against— Effect against reversioners of— Limi- 
tation. 

Effect against reversioner of. Aev UNDER HINDU 

Law— Reversioner— Widow— Adverse possession 
against- Effect of. 

Joint family — Member deceased of — Wideriu of — 

Adverse possession of surviinng members against — Proof of. 

Nothing could Ixj more natural or consistent with the 
usage of Hindu families than that upon her husband’s death 
a Hindu widow should continue to reside at the family 
dwelling-house as a mem])er of the joint family. If the 
widow and her daughter continued to live as members of 
the joint family, the presumption would be that they were 
1 maintained out of the widow’s share, which she inherited 
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HINDU 

Widow— Adverse possession against— (0///^/.) 

from her husband, unless it could be distinctly shewn that 
she received only maintenance as distinguished from a 
participation In the profits of the estate; for, even if she 
did not receive her full share of the profits, limitation would 
not run against her in the same manner as if she had been 
actually dispossessed of her husband’s share of the estate 

(122-3). 

i?, a Hindu, governed by the I^ngal Mithakshara law, 
died without a son, leaving a widow and three daughters. 
The evidence was to the effect that, after death, his 
widow continued to live with her deceased husband’s 
brothers and was supported by them out of the income of 
the estate. Indeed, the defendants, who represented A”x 
brothers, themselves stated that the brothers retained H's 
wife and unmarried daughter under their own support and 
guidance, and that they effected the marriage of the un- 
married daughter into a suitable family, and in a proper 
manner. 

Hfl-i that the possession of the brotliers was not ad- 
verse to R's widow (122-3) {Sir Barites Peacoik). AUMIK- 
TOLALL Bose v. RaJONEEKANT Miri'ER. 

(1875) 2 I.A. 113- 15 B L R. 10 = 
23W.E. 214-3 Sar. 430 = 3 Suth. 94. 

Widow— Adverse possession by. 

Absolute estaU' — Intetitioii to aci/ttire — liviiiciiie of\ 

Where the question was w hether a Hindu w idow , who, 
after her husband’s death, took posses.^^ion of his estate 
and held it adversely, acquired i)y such adverse possession 
an absolute title therein, or on'y the limited interest of a 
Hindu widow, held that a statement made by her that she 
took prjssession to the exclusion of her son cuulil not be 
reconciled w’ith the contention that she look possession as 
widow (29). 

The son having the title, she could not take possession 
excluding him unless she intended to take an ad- 
verse possession — a po.ssession to which she was not in any 
way entitled (29). {Sir Richard Couch.) ML SSUMMAT 

Laghhan Kunwar Z-. Anant Singh. 

(1894) 22 I A. 25 - 22 C. 445 (449) = 
R. andJ’sNo. 136 (Oudh)- 6 Sar. 523. 

— .1/, a Hindu, died in 1859, leaving a widow. /, and 

a son, Z’, P dierl in 1861, leaving a widow, the apijel 
lant, L. 

After the death of .)/, J took possession of llie suit j)r<)- 
perty which belonged to li im and remained in possession of 
it up to the lime of her death, which took place in 1887. 
It was not, however, clear upon ihe evidence whether J got 
possession during the lifetime of her .son /’or on his death. 
In or before 1875 L brought a suit against J to recover pos- I 
Jiession of the property in dispute and of other properly. 
That suit was ultimately dismissed on the gnjund that it 
was barred by the law of limitation. 

In a suit brought after the death of J for the lecos eiy 
of the same property fr<jm ])ersons w ho clainu'd it under a 
"dl and a deed of gift of J, ihc question was in what 
capacity J took possession of the property as slated above, 
'Whether she took possession of the proi)crty claiming an ab- 
solute title therein, or whether she tof>k possession asserting 
® title as a widow. 

There was no direct evidence of any statement by J at 
the time she took jxjssession, or subsequently, that she took 
It as a Hindu widow ; but it was sought to be inferied from 
yarious documents and statements that she must liave taken 
tt m that capacity. The court l elow held oi\ the evidence 
that y treated the estate always as being her ow n absolute 
property, and that the estate she lield was that of an abso- 
lute full proprietor, and not the limited estate of a Hindu 

widow. 


HINDU -LAW— (Could.) 

Widow— Adverse possession hy— (Could.) 

I Their Ix)rdships affirmed the court lx;low. 

J seems to have had some reason for asserting an abso- 
lute title in herself on the death of her husband, though it 

does not clearly appear what that reason was (30). (Sir 
Richard Couch.) MUSSUMMAT l.ACHHAN KUNWaK z/. 

Anant Singh. (1894) 22 I. a. 25-22 C 445 = 

R. & J’s. No. 136 (Oudh)- 6 Sar. 523 = 5 M. L. J. 1. 

Benefit of — flusbatuVs estate if and when entitled 
to. 

The Hindu widow is not a life renter, but has a widow’s 
estate— that is to say, a widow’s estate in her deceased hus- 
band s estate. If possessing as widow she possesses adverse- 
ly to any one as to certain parcels, she doe.' not acquire the 
parcels as stridhan, but she makes them good to her hus- 
band’s estate (176). (Lord Dunedin,) LaJWANTI r*. SaFA 
Chand. (1924) 51 I. A. 171-5 Lah. 192 = 

22 A. L. J. 304 = 34 M.L.T. 87 -A.I. R. 1924 P.C. 121 = 
(1924) M.W.N. 442 = 20 L. W. 10-2 Pat. L R. 245 = 
26 Bom. L. R. 1117 = 28 C. W. N. 960-6 Pat. L. T 1 = 

80 I.C. 788 47 M. L. J. 935. 

IL'iress — Possession taken and held as — Life estat 

only acquired by. 

It was contended that A", A’j mother, under whom the 
defendant claims, and who entered into po.ssession of the 
property upon her son’s death and enjoyed it until her own 
death, acquired an absolute title by adverse possession 
against the heirs of S, 

Their Lordships are of opinion that the possession of K 
must be referred to her title as heiress of her son, in which 
capacity she would take a life interest, and that no case of 
adverse possession has l:een estal)Iished (43). {Sir John 
Bouser.) KaM AnUGRA NaraIN SiNGH v. ChOWDHRV 
II \NUMAN Sahai. (1902) 30 I.A. 41 = 30 C. 303 = 

7 C. W. N. 225-5 Bom L. R. 6- 8 Sar. 409. 

Joint family — Member deceased of—lVidino of, not 

entitled to inherit Possession of }oint fa'iiily propc rty by 

— If adverse to reversioners — Startin^^ point of adverse 
possession. 

On the death of a member of an undivided Hindu fami- 
ly governed by the Mithakshara law, neither his widow nor 
the widow of his predeceased son is entitled to anything 
more than maintenance out of his undivided estate. Where, 
in such a case, the widow and the daughter-in-law of the 
deceased take possession of a portion of the undivided es- 
tate, their possession is adverse to the reversionary heirs 
unles^ it is the result of an arrangement with them (135-6). 
{Lord Macnaj^hten.) SHAM KOER r-. Dah KOER. 

(1902) 29 I. A. 132 29 C. 664 (671) = 

6 C.W.N. 657 - 4 Bom. L. R. 647 - 8 Sar. 280. 

Where on the death of a member of an undivided Hindu 
family governed by the Mithakshara law, his widsw takes 
adverse possession of a portion of the undivided property, 
the lights of the reversionary heirs would l>e barred at the 
expiration of 12 years from the date of the member's death 
or the date of the widow’s taking posses.sion (135-6). {Lord 
Macna^hten,) SHAM KOER Z'. I)AH KOER. 

(1902) 291 A. 132-26 C. 664 (671)-6 C. W.N. 657 = 

4 Bom. L. R. 547-8 Sar. 280. 

The ai)peal arose out of a suit Inought by the appellants 
on the lOth August, 1888, to recover possession of an eight 
and three-quarter anna.s share of an estate originally owned 
by one B. The appellants were the great grandsons of By 
that is B's daughter’s son’s sons. 

The estate devolved, on the death of If on his two sons 
K T. Of these fC died first, and thereupon T succeeded 
to the w hole estate. T himself died in 1833, leaving his 
sonless widow Ny the widow of By and D the widow of K , 
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Widow— Adverse possession hY—iContd,) 

On the death of T", his widow inherited for her widow’s 
estate the property which had been in her husband’s sole 
possession. By an ikrarnama, dated 27th December, 1833, 
T's widow and D agreed that they should hold jointly the 
property which had come down from B. In the following 
year the two widows entered into an arrangement with 
carried out by ikrarnamas, executed on the 13th'March, 1834, 
to the effect that she would have a four-annas share of the 
property which the widows had dealt with in the ikrarnama 
of 27th December, 1833. /’’j- widow died in 1843, and there- 
after by arrangement between D N, the property was held 
in the proportion of eight and three-quarter annas by Z>, 
and seven and a quarter annas by A^. The eight and three- 
quarter annas share thus got by IJ she transferred to her 
own brother A’, who died in 1863. The defendants in the 
suit were the daughter and the widow of K. 

The appellants, having obtained possession of the seven 
and one-quarter annas share got by N as aforesaid, sued 
for the recovery of the eight and three-qurter annas share in 
the possession of the defendants. 

Held, aflirming the High Court, that the possession of the 
suit property had been adverse since the year 1843, the date 
of the death of T's widow, and that the suit was therefore 
barred by limitation. i^Lord Macnaghtc?i^ MahabIR PeR- 
SHAD 7'. Adhikaki Koer. (1896)23 C. 942-7 Sar. 58. 

-Findings concurrent as to— l\Cs, interference with 

y . A A T ^ • r • 
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Fct'crsioners — Possession adverse to or not — Finding as 

to based on legal inference from documents. 

In a case in winch the question was as to whether posses- 
sion lield by a Hindu widow was only in lieu of her main- 
tenance for life or adverse to the plaintiffs in the suit, and 
the courts below concurrently held that it was merely in lieu 
of maintenance and not adverse to the plaintiffs, relying up- 
on (1) the widow’s statements and the manner in which she 
entered into passession, (2) the admissions of the defen- 
dants who claimed through the widow; and (3) certain ear- 
lier judgments of the High Court in other suits, their Ixird- 
ships, on appeal, reversed the decision of the courts below 
and held that the possession of the widow was adverse to the 
plaintiffs. They held that the question was one in reality 
of legal inference from documents and not of finding of 
fact {Viscount Maldane.) CHAUDHRI SatGUR PRA- 
SHAD V. KISHORE LAL. (1919) 46 I. A. 197 = 

42 A. 152= 18 A. L. J. 236 = (1920) M. W. N. 3= 
94 C W N 394= 11 L* W. 384= 22 Som. L. R. 451 = 

551. 0. 487=38 M.L.J. 259. 

■Son and his heir lawfully entitled^Adverse Posses- 
sion against— Effect— Sotfs heir alone barred or husbands 
heir also barred — Test. 

On the death of a Hindu, T/, his son became entitled to 
his property. It appeared, however, that /, his mother and 
the widow of A/, took possession of the property and held it 
adversely for over the statutory period, assetting an absolute 
title thereto, and acquired an absolute title by adver-se pos- 
session. . , , , • f 

It was contended that, although the adverse possession of 

/ might bar the son and all persons claiming under him, the 
effect was only to extinguish those rights, and to let in the 
rights of any persons who would claim as reversionary heirs 

Held that the contention was untenable, unless it was 
clearly shown that when / took possession she professed to 
do it as claiming only the limited estate of a widow (30). 
{Sir Richard Couch.) MUSSUMMAT LaCHHAN KUNWAR 

«/. anant Singh. (1894) 22 1. A. 25— 

22 c. 445 (450) = R & J’s No. 136(Oudh) = 

6 Sar. 523^ 5 M. L. J. 1 


HINDU LAW— 

Widow— Agent of- Power of— Extent of. 

Po7ver of— Extent of. 

A Hindu widow cannot confer upon her agent any Iarfi:er 
power than she has herself (192). {Lord Davey.) 

Sham Sunder Lalz^. Achhan Kunwar. 

(1898) 25 1. A. 183 = 21 A. 71 (82) = 2 C.W.N. 729= 

7 Sar. 417. 

Widow— Alienation by. 

(For cases relating to alienations by way of compro- 
mi.se, family arrangement, gift, lease, mortgage, or sale see 
also under each of those heads.) 

Alienee under — Suit by, for declaration of 

TITLE TO PROPERTY TRANSFERRED— RIGHT TO 
RESIST. 

Ancient and recent alienations. 

Benefit of estate. 

Compromise -Aljen.ation under or by way of. 
Compromise by — Distinction. 

Crown taking by escheat. 

Family arrangement. 

Hunooman pershad’s case — Principle laid 
down in. 

Husband’s testamentary wishes not legally 

GIVEN EFFECT TO— ALIENATION TO GIVE EFFECl' 
TO. 

Immoveable prorerty gifted by husband. 
Immoveable property inherited from husband 
Life estate without power of alienation- 

husband’s DEED GIVING. 

Litigation for preservation of estate. 

Moveable property inherited from husband. 
Necessity for. 

Pilgrimage— Expenses of. 

Pilgrimage— Place OF— Presiding deity at. 

Pious acts— perpetual performance of. 
Presumptive reversioner. 

Religious acts — Two sets of — Alienation with 
reference to. 

Religious or charitable purposes. 

Remote reversioner. 

Revenue due upon estaie paid by co-sharers— 
Decree for contribution obtained by them. 
Reversioner. 

Subject-matter of, immoveable or moveable 
property. 

Surrender by. 

Trade of husband. 

Void or voidable. 

WoRDLY purposes— Religious or charitable 
purposes. 

Alienee under — Suit by, for declaration of 
title to property transferred— Right to 

contest. 

Impertinent intervenor — Right of— Possession with 

alienee — Defendants without title or possession. 

A Hindu widow’, who held an Oudh estate as the heir of 
her husband, made, with the consent of the next reversioners, 
an absolute transfer of the estate by way of gift to /4, and 
put him in possession. A sued for a declaration of his title 
as proprietor. The widow, the next reversioners to the 
estate, and the respondent, who had successfully opposed an 
application for mutation of names by were made defen- 
dants to the suit. The respondent claimed title to the suit 
estate under an alleged will of the last male owner. 

The widow and the next reversioners .supported the title 
of the respondent. The first Court found against the title of 
the respondent based on the alleged will and decreed the 
Suit. The respondent appealed against that decree, making 
the widow and A alone parties to the appeal. The widow 
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HINDU LAW— (CWaA) 

Widow— Alienation by— (cV/z/iZ.) 

ALIENEE UNDER— Suit BY, TOR DLCLARATIUN OF 
TITLE TO PROPERTY TRANSFERRED — RIGHT 'J O 
CONTEST— 

died pending the appeal, and the next reveriioners brought 
themselves on record as parties to li e appeal in her place, 
and supported the gift in favour of A. At the hearing of 
the appeal, the respondent admitted the coire:tness of the 
findings of the Court below as to (J) the will set i*p by him- 
self, and (2) the execution of the deed of gift in favour of 
Ay and confined his appeal to the question of the validity of 
the gilt in favour of Ay his contention being that it was 
beyond the powers of the widow as a Hindu widow holding 
the estate of her husband. The appellate Court upheld the 
lespopdent’s contention, and dismissed the suit. 

f/cld that the Court below ought, after the concessions 
made by the respondent, to have held that the respondent 
had no /ocus standi to contest the declaration of title wliich 
A had obtained from the first Court, and that his appeal to 
that Court ought to have been dismissed. 

The respondent was, after the admission made by him 
that the finding of the first Court as to the title set up by 
hint was correct, a mere impertinent intervenor in another 
person’s affair, because he was not, in face of that finding, 
even remotely concerned in the tide to the suit estate and 
in the riglit to the proprietary posses^ion thereof, and he 
liad no title to protect and no interest which could give him 
a right to contest the declaration of title of the Court below 
in favour of A. 

If the suit liad l>cenonein ejectment by the respon- 
dent would have h.id a riglu to contest tlie correctness of 
the declaration of title of the Court below in favour of A. 
(Sir John Edge.) CHANDKIkA HaKHSH SINGH r'. KaJA 

INDAR 131KKAM SiNGH. (1916) 13 I. A. 179- 

38 A. 410- 20 C. W. N. 1119- 20 M. L. T. 161-^ 
(1916)2M.W.N. 120-1 L. W. 288-llA.L.J. 1021- 
18 Bom. L. R. 816-21 C. L. J. 291 -19 0. C. Ill- 
4 O. L. J. 1 - 35 I, C. 958 - 31 M. L. J. 505. 

ANCIENT AND RECENT ALIEN.ATIONS. 

Validity of — PrcMimptiun of— Proof of — (Quantum 

—Distinction. AVr HINDU l.AW— WIDOW— ALIENATION 

BY —Necessity for —Proof of — (dUANiuM— 
Ancient and etc. 

liKNEM I OF ESI A I K. 

Alienation for — Meaning of. See HINDU Law — 

Expressions in— liKNEi-TT to esiatf. 

a917)lll. A. 117-10 M, 709. 

\'alidity of uiitnalion on ground of it^l)eing for. AVt' 

Hindu i,aw— Widow— permanent lease. 

(1921) 42 M. L J. 253 (255 6). 
Compromise— Alienation under or by wav of. 
AVt' H indu Law— Widow— Compromise by. 

COMPROMISE BV— DlSriNCTION. 

Test. Sec HINDU LAW— WIDOW— COMPROMISE 

BY. 

Crown taking by esche-vt. 

■■ Hinding nature on, of alienation made for justifiable 

purposes. AV*.- KSCHE.AT— Widow of LAS'E male owner 
— DEBI-S property charged on ESIATE BY. 

(1860) 8 M. I. A. 500 & (1867) 11 M. I. A. 619 f 633). 

Decree against \\idow — Alienation made to satisfy — 
Challenge of decree— Duty of Ciowii as l<. — Debt basis of 
decree legally chargeable on estate. See HINDU LaW— 

Reversioner— w idow — Deaih of— possession of 
property on— Suit lor recoverv—AliiiNek from 
WIDOW. (1861) 8 M. I. A. 529 (654). 

Right of. to impeach unauthorised alienation. See 

Escheat— Widow ok las'e male owner— Aliena- 
tion unauthorised by. (1861) 8 M. I. A. 629. 


HINDU 'LPC^-iCantd.) 

' Widow— Alienation by— (CV ///</. j 

Family Arrangement. 

Alienation by way of. See HINDU L \u — \\ IIjOU 

—Family arrangement. 

Hunooman Pekshad’s c.vse— Principles 

LAID DOWN IN. 

Applicability of. See HINDU LAW — MINOR — 

Guardi.\'n of —Alienation by— Hunooman Pkk- 

SHAD’s CASK. (1880j 8 I. A. 8 illj-6 C. 813f817;. 

Husband’s tesi amentary wishes not i.egallv 
given EFFf ct to— Alienation to give ki flct to. 

Validity — Interest conveyed tindery entire property 

or loidiTaJs estate only. 

Drigpal and Din Dayal were two out of 5 brolheis who 
.vere at one lime all members of a joint Hindu family. Din 
Duyal was adopted by his unde and went out of the family. 
-Miothei brother died without male issue. That left Du li 
Chand, Drigpal, and Kanhaya. Those three brothers 
-separated in estate in the year 1876, Din Dayal died on 
8th Marcli, 1878, leaving no issue, but leaving surviving 
him his widow. A', and two widows of his adoptive father. 

Din Dayal, though he made no legal will, expressed his 
last wishes as to the disposal of his estate. They were that 
after his death, his three surviving brotJiers should, as 
proprietors, enter upon possession of all his properties, and 
that they shoultl make certain payments to his own widow, 
A\ to his father’s widows, and to certain other named 
persons. AH parlies were desirous that those wishes should 
be caiiied into effect, and accordingly a series of documents 
were executed, the first of which was an ekrarnama, dated 
the 3rcl April, 1878, and executed by A*, whereby she pur- 
ported to dispose of all the property of her deceased 
husband in favour of tire three brothers. The brothers 
carried out the wishes of the deceased with I'egard to the 
payments to his widow, etc., and entered into possession of 
the estate. 

The question was whether the ekrarnama of the 3rd April, 
1878, executed by AMn favour of the three brothers wfs 
inoperative to pass more than her life interest, and whethtr 
the brothers who survived her must be deemed to have taken 

the property by inheritance, and not to have taken it by 
purchase. 

The Sul> judge held that in the circumstances of the case 
the widow A’ could effect a valid alienation of the estate ; 
tlie High Court held that she could not. 

'I'heir l.ordships did not decide the question, though they 
<jb.^ei \ e 1 that the obvious intention of the deed was to pass 
the wliole property (739). {Sir Walter Phtllimore.) 

Kadhakant Laet. Begum. 

(1917) 46 C. 733-22 C. W. N. 649-27 C.L J. 632- 
16 A. L. J. 537- 5 P. L. W. 72-23M. L. T. 392- 
( 1918) M. W. N. 386= 20 Bom. L. R. 724- 

451. C 806-35 M. L. J. 99. 

Immoveable property oifted by husb.\nd. 

Alienation of. See HINDU LaW— WIDOW— GIFT 


JO, BY HUSBAND— Immoveable property etc. 

I\I.MX)VEABI.K property INHERITED FROM 

HUSBAND. 

— Alienation of. AVc HINDU L.\W— Widow— In- 
HEKH ANT E TO HUSBAND— KSTATE COT BV. 

Lifeimekest wriHoui power of alienation- 

husband's DEED GIVING. 

^Alieualion of portion of property given to preserve 

rest of estate — Widow’.s power of. See HINDU Law 

Widow— Gift to. by husband— Life interes'p etc 

(1876) 4 I. A. 52 (56) = 2 0. 341 (346)! 
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HINDU LAW—iCc^u/d.) 

Widow— Alienation by— (O/A/.) 

IJTIGATION FOR PHESKRVA'l'ION 


OF ESTAI K, 


HINDU LAW-(C^;//A/.) 

Widow— Alienation by— 

? Necessity for— ( cW/r/.) 


Cos/s of — Alienation for, 

A decree was ol)tained against a Hindu daughter, who 
had succeeded to lier father's estate on the death of her 
mother, on foot of a money bond executed by the mother 
for money advanced to lier for family purpo-es including the 
costs of litigation whicli was eventually successful in preserv- 
ing the estate of the father. In satisfaction of that decree, 
the daughter assigned certain villages absolutely to the 
creditor, 

Held, that the bond debt being one which, according to 
Hindu law, the daughter was justified in paying, her sons 
(the plaintiffs) were bound by the assignment of the villages 
by their mother to satisfy the decree obtained on the bond 
debt (147). 

The preservation of the estate and the costs of litigation 
for that purpose are objects which justify a widow in incur- 
ring debt, and alienating a sufficient amount of the property 
to discharge it (147). {Sir Andreio Scohle.) Kakim-UD- 
DiN 7'. (JfMiiNi) Krishna Narain. 

(1909) 36 1. A. 138-31 A. 497(506) = 
6M. L. T. 275-10 C. L. J. 243 13 C. W. N. 1117 = 
11 Bom. L. R.911=6 A.L.J. 807 31. C. 795 = 

19 M. L. J. 687 

Movkahlk property inherited from 

husijand. 

■ -Alienation of. See HINDU LAtV— WiDOW— HUS- 

I!AND— MOVF.ABT.K PROPERTY INHERITED FRO.M. 

Necessity for. 

Admission of^ by daughter and son-ijtdaw^Admis- 

sibility in ei'idcncc of^ against daughter's sons. 

In a suit brought by the daughters’ sons of the last male 
owner after his (the last owner’s) widow’s death for the re- 
covery of the properties of the last owner alleged to have 
been improperly alienated by her, the question was whether 
the alienation by her was for necessity. The trial Judge arl- 
mitted in evidence an affidavit made by the mothers and the 
fathers of the plaintiffs and containing a statement to the 
effect that the last male owner died leaving some debts due j 
from him. The affidavit was filed in a prior suit brought 
against the widow of the last male owner, and was admit- 
ted by the trial Judge as an admission, “regarding the 
parents as the guardians of the plaintiffs and so capable of 
making admissions against their interests in their behalf.” 

The appellate Court held., that the affidavit was not ad- 
missible in evidence against the plaintiffs and their Lordships 
affirmed the judgment of the appellate Court. 

The relevance of an admission must be determined by re- 
ference to the terms of the Evidence Act, and there is noth 
ing in the Act w'hich supports the view of the trial Judge. 
The plaintiffs in no sense derive their interest in the subject- 
matter of the suit from their parents nor can their parents 
be regarded as having been expressly or impliedly authoris 
ed by them to make the admission (721) per High Court. 
{Lord Moulton.) SRIMUTTY MANOKARANI DEBI v. 

Haripada Muter. 

(1914) 18 C. W. N. 718= 24 L C. 311. 

Evidence of — Attestation by reversioner of deed of 

alienation if. See HINDU Law— REVERSIONER— WIDOW 

— alienation by— Ati'estation of deed of. 

Evidence of — Consent of reversioner to alienation if. 

See Hindu Law— reversioner— Widow — Aliena- 
tion BY— Consent to. 

■■ Evidence of — Recitals in deed of alienation if. 

The suit was by a presumptive reversioner to set aside an 
alienation made by a Hindu widow on the ground that it 
was not made for justifiable purposes. The purposes for 


which the alienation was made were stated in the dec-d of 
alienation itself to he (1) the payment of the husband’s 
debts, and (2) the performance of the Shradh, etc., of the 
husband at Gya. In the Court of First Instance the alienee 
gave no evidence in support of the transaction except the 
deed of sale itself. 1 hat Court decided the issue against 

him. 

Held., that in the abf^ve-menlioned state of things the 
I issue was properly decided against the alienee (225). {Sir 

\ James IV, ColviU.) RaJ Lukhee DaBEA v. GOKOOL 
Ch under Chowdhry. 

(1869; 13 M. I. A. 209 = 12 W.R.P.C. 47= 
3B L. R. 57 = 2 Suth. 276= 2 Sar. 518. 

-Recitals in mortgages or deeds of sale with regard to 

the existence of necessity for che alienation have never been 
treated as evidence by themselves of the fact. To substan- 
tiate the allegation there must be some evidence aliunde. 
{Mr. Ameer Ali.) BRIJ LaL v. INDA KUNWAR. 

(1914)36A 187C193)-=18C.W.N. 649 = 
12 A. L. J. 495 = 19 C. L. J. 469 = 
(1914) M W.N. 405 = 16 M. L. T. 395 = 
16 Bom L R. 352 = 1L.W. 794 = 231. C. 716 = 

26 M. L. J. 442. 

Recitals as to necessity contained in a deed of aliena- 
tion executed by a Hindu widow in respect of her husband’s 
property are not of themselves proof of necessity as against 
reversioners (722)— per High Court. {Lord A/oulton). Ski- 
iMUTTY MANOKARANI DEBI V. HARJPADA MITI’ER. 

(1914; 18 C.W.N. 718 = 241. C. 311. 

Necessity for an alienation by a Hindu widow mu.ss 

be proved, and the mere recital in the deed of alienation it 
not sufficient (81). {Lord Dunedin.) KaNGASAMI GOUN- 
DEN V. NaCHIAPPA GOUNDEN. 

(1918) 46 I.A. 72 = 42 M. 623(633) -26 M. L. T. 6 = 

(1919) M.W.N. 262 = 17 A.L.J. 636 = 

21 Bom. L. R. 640 = 23 C. W. N. 777= 29 C.L.J. 639 = 

10 L. W. 106 =50 I.C.498 = 36M.L.J.493. 

Ei'idctice of — Recitals in deed of alienation if — 

Ancient and recent alienations — Distinction. 

Recitals in deeds of alienation by a Hindu widow ;is to 
the necessity for .such alienations cannot by themselves be 
relied upon for the purpose of proving the assertions of fact 
which they contain. If such proof were permitted the rights 
of reversioners could always he defeated by the insertion of 
carefully prepared recitals (252). But in such a case those 
recitals cannot altogether be disregarded, nor, on the other 
hand, can any fixed and inflexible rule, however, be laid 
down as to the proper weight which such recitals are entitled 
to receive. If the deeds of alienation were challenged at the 
time or near the date of their execution, so that independent 
evidence would be available, the recitals would deserve but 
slight consideration, and certainly should not be accepted as 
proof of the facts. But, as time goes by and all the original 
parties to the transaction and all tho.-e who could have given 
evidence on the lelevant points have grown old or passed 
away, a recital consistent with the probability and circum- 
stances of the case assumes greater importance and cannot 
lightly be set aside; for it should be remembered that the 
actual proof of the necessity which justified the deed is not 
c&-.ential to establish its validity. It is only necessary that a 
representation should have been made to the purchaser that 
such necessity existed, and that he should have acted honest- 
ly and made proper inquiry to satisfy himself of its truth. 
The recital is clear evidence of the representation, and if the 
circum.stances are such as to ju.stif> a reasonable I)elief that 
an inquiry would have confirmed its truth, then, when proof 
of actual inquiry has become impossible, the recital, coupled 
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HINDU LAW-(6W(/.) 

Widow— Alienation by— (CW^/.) 

Necessity i'OK~{Contd,) 

with such circumstances, would besufiident eviJence to 
support the deed. To hol.l otherwise would result in decid- 
ing that a title becomes weaker as it grows older, so that a 
transaction - perfectly honest and legitimate when it took 
place— would ultimately be incapable ot j tstificjtion merely 
owing to the passing of time (252 3). (L^ni Buckmaster, 
L. C.) Banga Chandra Dhur Biswas v. Jagat 
Kishore Chowohuri. 

(1916) 43 I.A. 249 = 44 0. 186(196-7)- 
20 M.LT. 335 = (1916) 2 M.W.N. 336 = 
4 L. W. 448 = 18 Bom. L R. 868=24 C.L.J. 487 = 
14 A. L.J. 1103 = 21 O.W.N. 225 = 1 Pat. L.W 1 = 

36 I.C. 420 = 31 M.L.J. 563. 

Finding as to— Fact op- Law— Concurrent findings 

of Courts belcno — P,C^s interference with, 

(d/r. Ameer A/i.) HaRI KiSHE.v BHAGaT v. KasHI 

Pekshad Singh. (1914) 42 I.A. 61 (69 70) = 

42 0. 876(885-6) = 19 O.W.N. 370-17M.L T. 115 = 
2L. W. 219 = (1915)MW.N. 611 = 13 A.L.J. 223 = 

21 O.L. J. 226 = 17 Bom. L.R. 426 = 
271.0. 674 = 28 M.L.J 565. 

Meaning of. 

The word necessity, when used in connection with an alie- 
nation by a Hindu widow of her husband’s estate, has a 
somewhat special, almost technical, meaning. A widow 
can alienate if there are no other means available for the 
obligatory ceremonies to secure the repose of the soul of her 
husband. A holder of a Hindu woman’s estate can in some 
citcumstances alienate immo\eable p'operty to pay the last 
owner’s debts, or (if there is no other available source of 
supply) for her own or infant children’.^ maintenance. Neces- 
sity does not mean actual compulsion, but the kind of pres 
sure w hich the law recognises as serious and sufficient. {Lord 
P/iiliimore.) RAM.SUMKAN PraSAI) v. MUSAMM AT 
Shyam KUMAKI. (1922) 49 I.A. 342(346) = 

1 Pat. 741 (745) = 37 C.L.J. 356- 21 A.L.J. 18 = 
27 O.W.N. 269 = L.R. 4 P.C. 17- 25 Bom. L.R. 634 = 

9 0. & A. L.R. 176 (P.0.) = 31 M.L.T. 200 (P.C ) = 
(1922) P.C. 356 = 3 Pat. L.T. 749 - 16 L.W. 966 = 

69 LC. 71 = 44 M.L.J. 751. 

“ ' Onus on alienee to prove* 

Though peculiar circumstances may shift the ljurthen of 
pr^f, the general rule certainly is, that it lies upon those 
who claim under an alienation from a Hindu female to 
show that the transaction was within her limited powers 
(5o4-5). {Lord Justice Turner.) COLLECTOR OF MaSULI- 
PATAM 7'. CaVALY VENCATA NARRAINAPAH. 

(1861) 8 M. I. A. 529 = 2 W. R. 61 = 1 Suth. 476 = 

1 Sar. 820. 

-In a suit by a presumptive reversioner to set aside an 

alienation by a Hindu widow of her husband’s estate, the 
burden of proving that the alienation was made fer justifiable 
puiposes is on the alienee, the party seeking to support the 
^ansaction (225). {Sir James fT. Colvile.) RaJ Lukhee 

habea V. Gokool Chunder Chowdhry. 

(1869) 13 M. I.A. 209 = 12 W. R. P. C. 47 = 

3 B. L. R. 67 = 2 Sutli. 275 = 2 Sar. 618. 

“7 ^ It has been above stated, in accordance with the 
o ten Cited case of Hunooman l^ershad, that, in order to 
sus am an alienation by a Hindu widow of the corpus of her 

usband s estate, it must be shown, either that there was 

egal necessity for the alienation , or, at least that l^e gran- 
( 209 ^^ *«d on rea-onable grounds to believe that there was 

Lfobhouse!) TaLa AMARNATH SaH v* 

RAN( ACHAN KUAK. (1892) 19 I. A. 196 = 

14 A. 420 (428 9) = 6 Sar. 197. 
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HINDU LAW-(Cc^//A/.) 

Widow— Alienation by— (CV///./.) 

j N ECESSITY for— ( 6>//^fZ'.) 

■ See Hindu Law— Widow— co-widows — Par- 

tition between. (1897) 241. A. 183 = 26 C. 189. 

One who claims a title under a conveyance from a woman 
with the usual limited interest which a woman takes, and 
who seeks to enforce that title against reversioners, is al- 
ways subject to the burden of proving not only the genuine- 
ness of his conveyance, but the full comprehension l.-y the 
limned owner of the nature of the alienation she was mak- 
ing and also that the alienation was justified by necessity, or 
at least that the alienee did a'l that was reasonable to .satisfy 
himself of the existence of such necessity. And this bur- 
den lies the more heavily on one who comes into court with 
the case that he did not take it from a limited owner, but 
from one whose title was adverse to that owner. {Sir 
Arthur Wilson.) BHAGWAT DaYAL Singh v. DfBI 

D.ayal Sahu. (1908) 36 LA. 48 (67-8) = 

35C. 420 (428-9) = 7 C. L.J. 335 = 12 C. W. N. 393 = 

5 A. L. J. 184=3 M. L. T. 344=10 Bom. L. R. 230 = 

14 Bur. L. R. 49 = 18 M. L. J. 100. 

-I'he onus of supporting a sale from a Hindu widow 

is undoubtedly on the purchaser. {Mr. Ameer Ali.) Bkij 

Lal 2.'. Inda Kunwar. (1914) 36 A. 187 (192 3) = 

18 C. W. N.649 = 12 A. L J. 495=190. L J 469- 

(1914) M. W. N.405=15M. L. T. 395- 

16 Bom. L. R. 352=1 L. W. 794 = 23 I. C. 715 = 

26 M. L. J. 442 

lo be valid as against ilie reversioners, or to affect their 
reversiemay lights, a charge created by a Hindu widow or 
an alienation effected l)y her can be supported only by proof 
aliunde that such debt was contracted or such alienation was 
made for valid and legal necessity, and the onus of esta- 
blishing such necessity re^ts heavily on the person who 
claims the benefit of transactions with a Hindu widow or 
o'her females taking similar estates (69). {.Mr. Ameer 

Ali.) Hari KISHEN BHAGAT v. KaSI PERSHAD Singh 
(1914)42 I.A. 64 = 42 C. 876 (885W 19 C. W N 370=’ 

17 M. L. T. 115 = 2L.W.2i9=13A L.J. 223 = 

21 C. L. J. 226=17 Bom. L. R. 426 = 

(1915) M. W. N. 511 = 27 I.C. 674 = 28 M. L. J. 665. 

-Conveyances executed by a Hindu widow in respect 

of her husband’s entire estate cannot be supported unless it 
is established that the sales they purported to effect were 
made under circumstances of legal necessity, justifying the 
widow, who was only entitled to the usufruct of the property, 
in dispo.sing of the entire estate (251). 

The burden of proving that the dispositions by the widow 
were lawful lests, in a suit by a reversioner to recover the 
properly after setting aside the alienation, upon the alienee 

(251). {Lord Buckmaster, L^' C.) BanGA CHANDRA 
Dhur Biswas v. Jag.at Kishore Chowdhuri. 

(1916) 43 LA. 249- 44 C. 186(194) = 20 M. L. T. 336 = 

(1916) 2 M. W. N. 336= 4 L.W. 448 = 

18 Bom. L. R. 868= 24 C. L. J. 487 = 14 A. L. J. 1103 = 

21 C. W. N. 225= 1 Pat. L.T. 1 = 36 I.C. 420 = 

31 M. L. J. 563. 

To support an alienation by a Hindu widow of her 

husband’s estate, necessity for the alienation must be pro- 
ved. An equitable modification has also been admitted in 
the case where the alienee has in good faith made proper 
inquiiy and been led to believe that there was a case of true 
necessity. {Lord Duneaiu.) RaNGASAMI Goundfn v 
Nachiappa Gounden. (1918)46 I.A 72 = 

42M. 623 (533) = 26 M.L.T. 5 = (1919) M.W.N *262 = 

17 A. L.J. 636 = 21 Bom. L.R. 640=23 C. W. N 777 -= 

29 C. L.J. 539 = 10 L. W. 106 = 50 I. C. 498^ 

36 M. L. 493, 
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HINDU LAW— (Cw/Zf/.) 

Widow— Alienation ijy— 

Ni:cif:.ssiTV for— (U w/Zf/.) 

A person who deals with a Hindu widow Itaving a 

limited estate must be aware that he may be called upon to 
establish the facts which justify the transactions under 

which he claims. 

In a case, therefore, in which a permanent lease ana a 
sale by a Hindu widow in favour of the predecessor in in- 
terest of the appellants were impeached, held that the bur- 
den of proving them lay on the appellants. i^Lord Buck- 
m-ider.) NAB.XKISHORE NAND.4L c. UPENDRAKISHORE 

MaNDAE. (1921) 15 L W. 417 = 20 A, L. J. 22= 

26 C. W, N.322 = (1922) P C. 39 = 35 C.L. J. 116- 

(1922) M.W. N.95--24Bom. L E. 346 = 
L.E 3 P.C. 77=30 M. L. T. 231= 3 Pat L. T^ 311 = 

65 I. C. 305 = 42 M. L. J. 253(254). 

-Partial necessity — V^alidity of alienation in case of 

Rights of parties. 6V^(1) HINDU LAW— REVERSIONER 

—Presumptive reversioner — Widow — alien .at ion 
BY — Declaration of invalidity of — Partial 
necessity. (2) Hindu Law — IIidow — Sale by. 


presumption of. 

■.Ancient and recent alienations — Distinction. 


Hindu^Lmy-Widow-Al^ by-necessity 

,.-OR— Proof OF— QUANTUM— ANCIENT .-IND EIC. 

Reversioner’s attestation of deed of alienation Pre- 
sumption from. .Jr. HINDU LAW-REVERSIONE^R- 

widow-Alien.ation by - attest.atton of deed 

OF. 

Reversioner’s consent to deed of alienation— Pr^ump- 


tion from. Bee HINDU Law-ReversiONER-WidOW 
—ALIENATION BY— C0NSE;^T TO. 

.Reversioner taking benefit under alienation — Pre- 
sum ptit^n from. PIiNUU l.aw-Reversioner- 

wTdow- alienation bv-Right to dispute vali- 
dity OF— Estoppel— Family arrangement. 

Proof of— Quantum. 

The appeal arose out of a suit brought by the respon- 
dents to recover possession from the appellant with mesne 

profits of part of a Zemindary (known as the Chakai estate) 
fn the Monghyr District, to which they claimed that one or 
other of them had title as reversionary heir of the last male 

""Tre last male owner of the estate was one G, who died a 
minor and unmarried. On his death the estate passed to 
his mother, V, as his sole heir. She made various aliena- 
tions of different parts of the estate, by virtue of "^>=5 the 
ap^llant was in possession as the legal representative of his 
grll^dfather. One of the questions in the suit ("’h'ch was 
fnstituted after the death of D) was as to the validity of 

^''s^th'the Courts below held that no legal necessity for the 

alienations had been proved. rnnrts be 

Their Lordships affirmed the judgments of *e Courts be^ 

low . {Viscocmt Haldaue.) = 

Singh v. Ch.andi Prasad Singh. 


and recent alienations — Distinction. See 

LAW-WIDOW-AU by -necessity 

X)R-EVIDENCE OE - recitals in deed ok ALIENA- 

C. 186(195 7) 

In a suit brought by reversioners to set aside a deed 

,f sale, an alienation made by a Hindu widow more than 82 


HINDU -LA^N-{CofUd.) 

Widow— Alienation by— (O/ a/.) 

Necessity for— 

years before the date of suit, the High Court observed : It 
is not disputed that the onus la}' upon the defendants 
(alienees) to prove the necessity for the sale, but having re- 
gard to the great lapse of time since the transaction took 
place, it will not be reasonable to expect such full and detail- 
ed evidence as to the state of things which gave rise to the 
sale in question as in the case of alienations ma le at more 
or less recent dates. In such circumstances, presumptions 
are permissible to fill in the details which have been oblite- 
rated by time," 

Their Lordships adopted the statement of the law of the 
High Court. {Lord S/imo.) ClTlNTAMANIBHATLA VENKA- 
TA Reddi V. RANI OF Wadhwan. ri919) 47 I. A. 6= 
43 M. 541- (1920) M. W. N. 315=18 A. L- J. 367- 
22 Bom. L. R. 541=56 I. C. 538=38 M. L. X 393. 

Representation of^ bona fide believed in by alienee — 

Proof of — Snfiiciency of, 

• Atv Hindu law— Widow— Alienation by- 

necessity FOR— Onus on alienee to frove. 

(1892) 19 I. A. 196 (202) = 14 A. 420 (428-9). 

- — ^Sec Hindu Law— Widow— Alienation by- 
necessity FOR— Onus on alienee to prove. 

(1908) 35 I. A. 48 (67-8) = 36 C. 420 (428-9). 

—Actual proof of the necSsily which justified the deed 

of alienation is not, however, essential to establish its valid- 
ity. It is only necessary that a representation should have 

been made to the purchaser that such necessity existed, and 
that he should have acted honestly and made proper inquiry 
to satisfy himself of its truth (253). {Lord Bnckmaster, 

L c.) Banga Chandra dhur Biswas t-. Jagat 
KISHORE CHOWDHURL (1916) 43 I. A. 249-= 

44 C. 186 (194, 196) = 20 M. L. T. 336 = 
(1916) M. W. N. 336 = 4 L. W. 448 = 
18 Bom. L. B 868 = 24 C- L. J. 487 = 
14 A. L. J. 1103 = 21 C. W. N. 225 = 1 Pat. Ii. W. 1 = 

36 I. C. 420 = 31 M. Ii- X 663. 

AVe- Hindu Law— Widow— alienation by- 

necessity FOR -Onus on alienee to prove. 

(1918)46 1. A. 72 = 42 M. 623 (633). 


Validity of alienation on ground of — Plea in Court 

below of— Failure to prove— Attestation by reversioner of 
deed of alienation— Validity of alienation on ground of— 
Plea in appeal of— Maintainability. See HINDU LAW— 

Reversioner — Widow — Alienation by — Aitesta- 
noN OF Deed of -Validity of alienation on 
GROUND OF. (1869^ 13 M, I. A. 209 (229-30). 

Pilgrimage. 

-Expenses of— Alienation of small portion of corpus 

for— Validity— Income from estate ample. 

Had the lady made tlie alienation for the purpose of 

defraying the expenses of the pilgrimage itself, while she 
possessed ample means for the performance of the journey 
and other acts connected therewith there might have been 
-ome substance in the objection that she was not entitled to 
alienate any part of the immovable property having ample 

means at her disposal (392). 

,V/y.— The alienation was of .'omething like 1 

of the property. {Me. Ameer = 

Singh 7^ Kunj Behari Lal. oci 

44 A. 503 (511)=16L. W. 871 = (1922) P. U 261 = 

31 M. L. T. 263 P. C. = 37 C. L. J. 383-69 I. C. 86 

27 C. W. N. 653 = 25 Bom. L. B 648 = 44 M. L. J. 766 
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HINDU liAVJ—iContd.) 

Widow— Alienation by— 

Pilgrimage— PLACE of— Presiding deity at. 

Dedication of very small fraction of corpus for ob- 
servance of food offerings to, and for maintenance of priests 
charged with performance of that duty — Validity of In- 
come of C'state. HINDU LAW — WIDOW ALIENA- 

TION BY— Pious ACTS. (1922) 49 I. A. 383(392, 394) = 

44 A. 503 (611). 

PIOUS ACTS— PERPETUAL PERFORMANCE OF. 
Dedication of very small fraction of corpus for — 

Validity — Income of estate ample. 

The suit was by a reversioner to set aside an alienation 
purporting to have been made fora religious or pious pur- 
pose by a Hindu lady, the widow of one G. G died leaving 
two minors and a considerable estate, yitlding an annual 
income of some Rs 60,000. Both the minor sons of G died 
in infancy, and the property then devolved on his widow in 
succession to her sons. 

After the death of G's sons, the widowed mother made 
pilgrimages to different sacred cities. She tisited Puri in 
1875, and there made a sankalpa or vow to create a dedica- 
tion for the observance of bhog or food offerings to the 
presiding deity, and for the maintenance of tiie pi rests 
(pandas) who were charged with the performance of tliat 
duty. In 1876 she gave effect to her sankalpa by executing 
a document purporting to be a gift for the purpo-^e referred 
tf). The suit was to set aside tliis alienation by the widow. 
The dedication covered a very small fraction of the property 
inherited by the lady, something like one-seventy-fifth. 

Held, ahirming the High Court, that the act which the 
lady did was fully in accordance with Hindu itligioas senti- 
ment and religious belief, and was not, tlierefore, in excess 
of her powers, h;i\ing regard to the fact that the dedication 
related to one-seventy-fifth of the proi^eity made sp-.cially 
for the creation of a permanent benefit (394). 

Had the lady made the alienation for the purpose of de 
fraying the expenses of the pilgrimage itself, while >he 
pos^essed ample means for the performance of the yiurney 
and other acts connected therewith there might have been 
some substance in the objection that slie was not entitled to 
alienate any part of the immoveable property having ample 
means at her disposal. But the alienation she iias purport- 
ed to effect was for the perpetual performance of acts re- 
cognised in the Hindu system as pious. It was a dedit.ation 
of a small fraction of the property by a Hindu female for 
the continuous benefit of the soul of the deceased owner 
(392). (Mr. Ameer Ali.) KUNWAR SaRDAR SiNGH v. 
KUNJ BeH ARI LAI>. (1922) 49 I. A. 383 = 

44 A. 503 (511) = 16 L.W. 871 =A.I.R.(1922) P C. 261 = 
31M. L.T. 253 (P.C.) = 69I.C. 86 = 37 C. L. J. 383 = 
27 0. W. N. 663 = 26 Bom. L. R. 648 = 44 M. L J. 766. 

PRESUMFIIVE REVERSIONER. 

For cases relating to alienation by widow and Pre- 
sumptive rever.sioner. See HINDU LAW — Ke\ ERSIONER 

— Presumptive reversioner — Widow — aliena'i ion 

BY. 

Religious acis— Two sets of— Alienation with 

reference to. 

Powers of— Distinction— Obsequies of hnsiand and 

periodical performance of obsequial rites essential for sal- 
2/ation of Itis soul — Pious obsem'ances ivhtch conduce to bliss 
of his soul. 

The Hindu system recognises two sets of religious acts. 
One is in connection with the actual obsequies of the deceas- 
ed, and the periodical performance of the obsequial rites 
prescribed in the Hindu religious law, which are considered 
as e.ssential for the salvation of the soul of the deceased. 
The other relates to acts which, although not essential or 
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HINDU LAW— 

Widow— Alienation '\y^~~{Conidf) 

I Religious acts— Two sets of — Alienation 
WITH reference i:0-^(Contd .) 

obligatory, are still pious observances which conduce to the 
I bliss of the deceased’s soul (391). 

With reference to the first class of acts, the powers of the 
Hindu female who holds the properly are wider than in res- 
pect of the acts which are simply pious and if performed 
are meritorious <0 far as they conduce to the spiritual bene- 
fit of the deceased. In one case, if the income of the pro- 
perty, or the property itself, is not sufiicient to cover tlie 
expenses, she is entiiled to sell the whole of it. In the other 
case she can alienate a small portion of the property for the 
pious or charitable purpose she mayha\ e in view (3912). 
(Mr. Ameer. Hi.) KUNWAR SaRDAR SiNGH 2'. KUNJ 

Behari Lal. (1922) 49 I. A. 383 = 44 A. 603(511) = 

16 li. W. 871 = A.I.R. (1922) P. C. 261 = 
31 M. L. T. 253 (P. C.) - 69 I. C. 86 - 37 C L. J. 383 = 
27 0. W. N. 653 = 25 Bom. L. R. 648 = 44 M. L. J. 7€G. 

Religious or charitable Purposes. 

.Alienation for — Perwer of. 

For religious or charitable purposes, or those which are 
supposed to conduce to the spiritual welfare of her husband, 
a Ilindu widow has a larger power of disposition than that 
which she possesses for purely worldly purposes (55 1). {I-ord 
Justice Turner.) COLLECTOR OF MaSULIPATA.M ?■. 
Cavalv Vencata NARRAINAPAH. 

(1861) 8 M. I. A. 529-- 2 W. R. 61 = 1 Siith. 476 = 

1 Sar. 820. 

An alienation by a Hindu widow may be to any one, 

wlieiher an heir or not. The purposes for which alienation 
is legitimate may be summarised as religious or charitable 
purpose^, and those whicli are supposed to conduce to the 
spiritual welfare of the husband, or necessity. (Lord Duned- 
in.) RWGASAMI GOUNDEN 7’. Nachiappa GOUNIH N. 

(1918) 46 I. A. 72 (81) - 42 M. 523 (533) = 
26 M. L. T. 5 = (1919)M. W. N. 262 17 A. L. J. 536 = 

21 Bom. L. R. 640 = 23 C. W. N 777 = 
29 C. L. J. 639 = 10 L. W. 105 = 50 I. C.498- 

36 M. L. J. 493. 

Remote reversioner. 

For cases relating to widow’s alienation and remote 

reversioner. See HINDU Law— ReVERSIONER— REMOTE 
reversioner— Widow— Alien.vtion by. 

REVENUE DUE UPON ESTATE PAID BY CO SHARERS— 
DECREE FOR CONTRIBUTION OBTAINED BY THEM. 

Sale by 7oidt7v to satisfy. 

A Hindu widow became liable for lier arrears of Govern- 
ment revenue under Act XI of 1859 in respect of a niouzah 
which she held in her husband’s estate with other co-sharers. 
To save the property from sale under the Act the co share s 
paid the revenue due from her and sued her for contribution. 
They obtained a decree and attaclied lier dwelling-house for 
the satisfaction of the debt. Inconsequence thereof she 
executed a conveyance of a poition of her husband’s estate 
to raise money for discharging the decree debt. 

Held that there was sufficient evidence to show that there 
was a compelling necessity on tlie part of the widow for 
executing the sale-deed, and that the sale was therefore 
binding on the reversioners (141-2). {.Mr. Ameer AH.) 

Ganesh Lae Pandit v. Khetramohan Mahapai ha. 

(1926) 53 I. A. 134 = 6 Pat. 585 = 24 A. L J. 615 = 

28 Bom. L. R. 931 = 43 C. L. J. 646 - 24 L. W. £0 = 

(1926) M- W, N. 636 = 3 0. W. N. 691 = 
7P. L.T. 601 = 31 C. W. N. 26=96 I. C. 839 = 

A. I. R. 1926 P. C. 66 = 51 M. L. J 82 
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HINDU 'Lh'^—iContd.) 

Widow —Alienation "by—iCotud,) 

Reversioner. 

Attestation of deed of alienation by. See HINDU 

Law — Reversioner— Widow — alienation by— 
Ai testation of deed of. 

Consent to. See HINDU Law— REVERSIONER— 

Widow— ALIENATION by— Consent to. 

Different alienations by widow — Suits different to 

set aside— Not barred under Or. 2, R. 2, C. P. C. See 

Hindu Law— Reversioner— Widow— Alienation 
BY— Different alienations etc. 

(1871) 14M. I. A. 187(197-9). 

— — Election to treat alienation as good or as nullity. 

Hindu law— reversioner— Widow— Alienation 
BY ( 1 ) ELEC'I ion to treat, AS GOOD (2) ELECTION J O 
treat, AS NULl ITV. 

Invalid alienation — Setting aside of— Necessity. See 

Hindu Law— Reversioner — Widow -Alienation 
BY— Invalid alienation. 

Possession of property alienated — Suit for, on death 

of widow See HINDU Law— REVERSIONER— WIDOW 

—Death of — Possession of last mai.e owner’s 

FROPERTV on. 

Right to dispute validity of alienation — Estoppel. 

s e Hindu Law — Reversioner — Widow— Ai.ie- 
nation by— Right TO dispute validity of. 

Setting aside of alienation. See HINDU Law — 

Reversioner — Widow— Alienation by— Seitikg 
aside of. 

Subject-matter of, immoveable or moveable 

property. 

Mortgage decree in favour of widow — Purchase of 

mortgaged property by her at sale in execution— Mori gager's 
application to set aside — Compromise by ividau> on, agree- 
ing to have sale set aside — Alienation by way of— Subjed- 
matter of. 

In a suit by the reversionary litirs of a deceased Hindu 
to recover possession of certain properly which was said 
to have been alienated hy his widow a.s one of the terms of 
a compromise of litigation started by him, the plaintiffs 
contended that the alienation was of immoveable and not 
of moveable properly. 

The litigation in question was a suit brought to enforce a 
mortgage. A decree was passed in favour of the widow 
and in txecution of the decree she puichased six of the 
properties of the judgment debtors. Thereupon the judg 
ment-debtors filed a petition in objection to the sale, and the 
widow came to the compromise in question. 

By the compromise she agreed that the sale of the six 
pioperties should be set aside, and that the judgment- 
debtors should be allowed to sell them apin to ce;tain 
proposed purchasers for a total sum to be paid over to her 
It was further provided that the two other pi operties should 
be hers to sell and make what she could of them. The 

rest of the debt was remitted. 

Held, that it would be carrying technicality to an excess 
to consider the property, the subject-matter of the compro- 
mise, as immoveable property. 

In the hands of the deceased and in the hands of the 

widow till the sale it was money secured by a mortgage on 
immoveable pioperty. For a ver>' brief period it might be 
said that the widow had converted the prof.erty by her pur- 
chase at the sale ; but even this can hardly be said. The 
sale had not been confirmed and the compromise was upon 
the very point whether it should l>e confirmed, and that is 


I HINDU UsyN—iContd,) 

1 Widow— Alienation \gy^(Cvntdf) 

Subject-matter of immoveable or moveable 
property— 

whether the property should be converted (350). (^Lord 
Phillimore.) RaMSUMRAN PraSAD v. MUSAMMAT 
Shyam Kumarl (1922) 49 I. A. 342^ 

1 Pat. 741 (749 60) = 37 C. L. J. 366=21 A. L. J. 18 = 

27 C. W.N. 269 = L. R. 4 P. C 17 = 
25 Bom. Ii. B. 634 = 9 O. & A. L. B. 176 (P. C.)= 
31 M. L. T. 200 (P. C.) = A.I.R. (1922) P. C. 356- 

3 Pat. L. T. 749 = 16 L. W. 956=69 1. C. 71 = 

44 M. L. J. 751. 

Surrender by. 

Distinction. See HINDU LAW— WIDOW— SUR- 
RENDER BY— Alienation by. (1918) 46 1. A. 72= 

42 M. 623 (632 6). 
Trade of husband. 

Alienation for purposes of — Power of. See HINDU 

Law— Widow— Trade OF husband. 

Void or Voidable. 

See Hindu Law— Widow— Lease by— Invalid 

lease. (1897) 24 I. A. 164 = 25 C. 1. 

A Hindu widow may alienate her husband’s property 

subject to certain conditions being complied \\ith. Her 
alienation is not, therefore, absolutely void, but it is prima 
facie voidable at the election of the reversionary heir. He 
may think fit to affirm it (92). {Lord Vavey.) BiJOY 

Gopal Mukerjiz/. Krishna Mahishi Debi. 

(1907) 341. A. 87 = 340. 329 (333-4) = 2 M. L. T.133- 
5 C. L. J. 334= 11 0. W, N. 424 = 9 Bom. L. R. 602= 

4 A. L. J. 329 = 9 Sar. 216 = 17 M. L. J. 164. 

An alienation by a Hindu widow is not a void cont- 
ract ; it is only voidable {Lord Dunedin f) RaNGASAMI 
GnUNDEN V. NACHIAPPA GOUNDEN. 

(1918)461. A. 72(86) = 42 M. 523(638) = 
26 M. L. T. 5 = ( 1919) M. W. N. 262 = 
17 A. I^. J. 536= 21 Bom. L B. 640 = 23 C. W. N. 777 = 

29 C. L. J. 539 = 10 L. W. 106=60 I. C. 498 = 

36 M. L. J. 493. 

Ratification of alienation by reversioners — Effect. 

An alienation by a Hindu widow in excess of her powers 
is not altogether void but only voidable by the reversioners, 
who may either singly or as a body be precluded from 
exercising their right to avoid it either by express ratification 
or by acts which treit it as valid and binding (402). {I.ord 
Sinha.) RaMGOUDA ANNAGOUDA 7'. BhAUSAHEB. 
(1927)541. A. 396 = 46 C. L. J. 267 = 4 O. W. N. 876 = 
39 M. L. T. 250 = 29 Bom. L. B. 1380 = 32 C.W.N. 88 = 
105 I. 0. 708 A. I. R. 1927 P.C. 227 = 53 M. L. J. 360. 

Wordlv purposes— Religious or charitable 

PURPOSES, 

Alienalion for— Powers of — Distinction. See HINDU 

I AW— Widow— Alienation by -Religious or cha- 
Ri l ABLE PURPOSES. (1861) 8 M. I. A. 629 (661). 

Widow— Arrangement by. 

See Hindu Law— Widow— Family arrange- 
ment by. 

Widow— Bequest to. 

See Hindu Law— Will— Widow. 

Widow— Bond by. 

Execution of — Proof of — Question as to — Diw or 

Pact — Bond binding estate. 

The question for decision was whether a bond which was 

alleged to have Ijeen executed by the senior of the wi I >a's 
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HINDU 
Widow — Bond 

of a deceased Hindu and which was sought to be enforced 
against the estate in the hands of the junior widows had been 
duly executed by her. The decision of the question depen- 
ded upon the credit which ought to be given to oral testi- 
mony of a conflicting character. 

//M, that the finding of the first appellate court upon 
that evidence was substantially a finding of fact (3). (Lon/ 
Watsoii.) RAMRM'AN SUKAL v. MUSSUMAT NaNDU. 

(1891) 191. A. 1 = 19 C. 249. 

Suit to aiforce^ agaimt estate — Quits of proof on 

plaintilf— Nature of proof required. 

The aciion was brought by the appellant against the res- 
pondents as widows and heirs of A", a Zemindar, who died 

in 187S. He was survived by three widows, A), the senior, 

who died in 1881, and the respondents. The action, whicli 
was brought in 1886, was laid upon a bond dated 7-1 1-I88I, 
which Ijore to have been granted in favour of the appellant 
by Z>, who at that time w'as the manager of the estate. 

He/d, that it was clearly the duty of the appellant to 
prove, in order to make his claim under tlie bond good 
against the estate in the hands of the respondents, that the 
senior widow duly executed the bond, because it was her 
intelligent signature, in the capacity of a Hindu widow 
representing the estate, which alone could gi'e validity to 
such a document (2). 

The onus of )Moving due execution lay upon the plaintiff, 
whu relies upon the signature of a Hindu widow as binding 
the estate which she represented (3). (Lord If'otsto/.) 
KANfKATAN SUKAI. MUSSUMAT NANDU. 

(1891) 19 I. A. 1 = 19 C. 249. 
Widow— Business of husband. 

_ Hindu Law— Widow-Trade 01 hus- 

band. 

Widow— Charge created by. 

Suit to enforce^ against estate — Quits ou plaintiff lu. 

A person seeking to establish a charge upon the estate 
in the hands of a limited owner, a Hindu widow, has, no 
doubt, to sustciin an extraordinary burthen of proof. He 
has to establish not only that he liad a charge on the estate 
by the act of the widow, but that the debt charged was of 

a particular character (633). (Sir James H . Colvilef) 

Cavaly Vencata Nxrrainapah V. Collector of 
MaSULIPATAM. (1867) 11 M. I. A. 619 = 

10 W. B. P. c. 47 = 2 Suth. 103=2 Sar. 338. 

Widow— Compromise by. 

(See also HINDU I.AW— REVERSIONER— WIDOW 

—COMPROMISE BETWEEN.) 

ALIENATION— DlSTINCriTON. 

Alienation— Family Seitlement - Test. 
Alienation result of — Validity. 

Antecedent title — Compromise based on, and 
acknowledging and defining. 

Benefit of es'eate — Personal benefit of wii^ow 

— COMPROMISE BEING FOR— TEST OF. 

Daughter — Validity against. 

HUSBANIVS kindred — COMPROMISE WITH — PRO- 
PERTY GOT UNDER — ESTATE TaKEN IN. 

Lineal descendants in— Me.-\ning of. 
Utigation— Compromise of. 

Reversioner’s right to dispu'i'e- Estoppel. 
Transfer OF HUSBAND’S estate to c'oi.lai ekal 

under. 

Alienation— DISTINCTION. 

■ Test. 

The true test to apply to a transaction which is challeng- 
eti by the reversioners as an alienatifm not binding on them 
is, whether the alienee derives title from the holder of the 


HINDU -LA'yN-(Contd.) 

Widow -Compromise 'by~~(Couidf) 

Alienahon— Distinction— ((T iJ/z/r/.) 

limited intere.-»t or life tenant. If he does, the transaction 
j is an alienation and is not binding on the reversioners 
except under circumstances under which an alienation by 
her will bind them. If, however, the transaction is based 
on the assumption that there was an antecedent title of 
some kind in the parties and the agreement acknowledges 
and defines what that title is, the transaction is a com- 
promise and not an alienation (102-3). (Mr, Ameer AH.) 
Khunni Lal V. Gobind Krishna Narain. 

(1911)381. A. 87 = 33 A. 356 (366-7) = 
15 C. W. N. 545 = 8 A. L. J 552 = 13 Bom. L. B- 427 = 

13 C. L. J. 575=10 M. L. T. 25 = 

( 1911) 1 M.W.N. 432 = 10 I. C. 477 = 21 M.L. J. 645. 

Alienation— Family Setti.ement— Test, 

V alidity. 

Jlchf on the facts, that the compromise in question wa.< 
in no sense of the word an alienation by a limited owner of 
the family property, but a family settlement in which each 
parly took a share of the family property by virtue of ih.e 
independent title which was, to that extent, and by way of 
compromise, admitted by the other partie.^. 

On A's death, his widov.- adopted B in pursuance of a 
power to adopt given to her by her husband. She ren.ain- 
; eel in possession of her husband’s property till her death 
and was succeeded thereupon by the widow of B, who liad 
died during the interval. One of the daughters of // brought 
a .suit again.st B'‘s widow for the recovery of her share of 
the properly left by A, her fatln^r. That suit, in which the 
' plaintiff questioned the adoption of B, was eventually 
I settled by a compromise under which various claimants got 
their respective shares. In a suit sub^equtntly brought by 
B's daughter challenging the compromise on the ground 
that it amounted to an alienation and was beyond her (B's 
widow’s) powers as a Hindu widow, //eld it was a family 
settlement, and not an alienation. «nn 1 was valid. (Lord 

Mouilou.) Mussa.mmat Hiran DIB) v. musammat 
SOHAN BIBI. (1914) 18 C. W. N. 929 

1 L. W. 648 = 24 I. 0. 309 = 27 M. L. J. 149 

Alienation result of— Validity. 

Test. 

An alienation, which is the result of a compromise, or 
the mode by which a compromise is carried into effect will, 
if the compromise be reasonable and prudent, and for the 
interest of the estate, fall within the power of the holder of 
a Hindu woman’s estate, either as being an alienation which 
is to be deemed to be induced by necessity, or as being in 
a parallel position to an alienation induced by necessity. 
(Lord Phillimore.) RaMSUMRAN PRASaD MUSAMMat 
Shyam KUMaRI. (1922) 49 I. A. 342 (346) = 

1 Pat. 741 (745 6) -37 C.L.J. 366 21 A L.J 18 = 

27 C. W.N. 269 - L B. 4 P. C. 17 - 25 Bern. L.B. 634 = 

A. IB. (1922) P.C. 356^ 9 0. & A. LB. 175(P. C ) = 

31 M. L. T. 200 (P. C.) = 3 Pat. L T. 749 = 

16 L. W. 956 69 I.C. 71 = 44 M. L. J. 751. 

AN'J ECEDENT TITLE— COMPROMISE RASED ON, 
and ACKNOWLEDGING AND DEFINING. 

Compromise creating title for first time — Test 

AVe COMPRO.MISE— CONS'J KUCTION OF— ANTECEDENT 
TITLE. (1874) 1 I A. 157 (164 6). 

Talidity aga/ust reversioner of. 

R and his son, D, weie members of a joint Hindu familv 
and thus entitled in joint tenancy each to a moiety of the 
properties. In 1845 R abandoned Hinduism and adopted 
the Mahomedan faith Nevertheless the father and the 
son remained joint until tlie death of the latter, leaving a 
widow and two daughters. R died a few months later and 



2063 


THE PRIVY COUNCIL DIGEST 


2064 


HINDU LAW— 

Widow— Compromise 

ANTECEDENT TITLE — COMPROMISE BASED ON, 
AND ACKNOWLEDGING AND DEFINING— 

on his death, the entire propert) which had stood all along 
in his name in the Collector’s register was recorded in the | 
name of his widow. | 

Disputes then arose between the heirs of D, on the one ; 
side, and the widow of on the other, in consequence of ' 
which the Court of Wards took over, in 1852, possession of i 
the entire estate, recognising the claim of widow, but not , 
that of /)'s heirs, thereto. The widows of /) & A* died sub- 1 
sequently, and, after their death, that is, in i860, under the 
advice of the Collector of the District, the daughters of /), 
and A', the daughter’s son of A, entered into a compromise, i 
by which A>’.f daughters obtained between them an SJ anna 
share, taking the entire estate as 16 annas ; whilst A" re ‘ 
ceived a 7^ anna share. Partition was effecte:! in terms of ' 
the compromise, and the parties obtained possession of the ' 
respective shares allotted to them. 

Plaintiff’s mother, one of the daughters of D, surviveil ! 
her sister, and herself died in 1809, whereupon plaintiffs! 
brought a suit claiming as next revei^ioners to their g and- ; 
father, /), to recover possession of the properties lield by the , 
(lefendants under the said desd of compromise, on the allega- ^ 
tion that the same was not binding on them (l!ie plaintiffs). | 
reversing the judgment of the High ('ourt, that the | 
compromise was binding on the plaintiffs (102-3), I 

In 1863, when the compromise was entered into, the 
heirs of had no existing enforceable rights to the share 
of A, and the entire property was recorded in the name of 
his widow. Under these circumstances the parlies, under 
the advice of the District Officer, instead of engaging in a 
long litigation, arrived at a mutual settlement of their claims. 
The real nature of the compromise is well expressed in the 
judgment in a prior litigation between the parties thus : 

The true character of the transaction appears to iis to have 
b^en a settlement between the several members of the family 
of their disputes, each one relinquishing all claim in respect 
of all property in dispute other than that falling to his share 
and recognising the right of the o'.hers as they liad previou-- 1 
ly asserted it to the portion allotted to them respectively. It 
was in this light, rather than as conferring a new distinct 1 
title on each other, that the partis s themselves seem to have 
regarded the arrangement, and we think that it is the duty 
of the Courts to uphold and give full effect to such an 
arrangement (102). (Mr. Ameer Alt?) KHUNNI LaL 

Gobind Krishna Narain. (1911) 38 1. A. 87= | 

33 A. 356(366-7) = 15 C. W. N. 545 = 8 A. L. J. 552= ! 
13 Bom. L. R. 427 = 13 C. L. J. 575=10 M. 1.. T. 25= 1 

(1911) 1 M. W. N. 432 = 10 I. C. 477-21 ML J. 645. , 

BENEFIT OF ESTATE— PERSONAL BENEFIT OF WIDOW ' 
—COMPROMISE BEING FOR— TEST OF. 

( 

— Validity of compromise against re^'ersioners. 

Where, in a suit by the daughters of a decease I Hindu f:>r ' 
the recovery of possession of the properties which belonged 
to him, the defendant, set up that he had been adopted I)y 
the deceased in the Kritrima form and relied upon an oral ’ 
compromise made by the widow of the deceased after hi« 
death by which she admitted that the defendant had been i 
adopted by her husband upon condition that she was to 1 
enjoy the whole of his properly for her life without power , 
of alienation and that, after her death her daughters (the ! 
plaintiffs) were to take the self-acquired property of the | 
deceased and the defendant was to succeed to the ancestrj 1 
estate, held that the compromise was not against the 
widow’s interest and was not binding upon plaintiffs. {Sir 
Barnes Peacock.) MUSSUMAT IMRIT KONWAR v. ROOP : 
Narain Singh. (1879)3 Suth. 6l2 = Bald. 227= i 

6 C L R. 76 = 31. J. 328. 


HINDU JiAVi—iContd?} 

Widow— Compromise by— 

Benefit of estate — Personal benefit of 
WIDOW— Compromise being for— Test of— 

{Contd.) 

A compromise made bona fide for the benefit of the 

estate and not for the personal advantage of the limited 
owner will bind the reversioner quite as much as a decree 
on contest. {Lord Phillimore.) RamSUMRAN PraSAD 
V. Mussamm.-\t Shvam Kumarl 

(1922) 49 I. A. 342(348) = ! Pat. 741 (745-6) = 
37 C. L. J- 356 = 21 A. L. J. 18 = 27 C. W. N. 269 = 

L R. 4 P C. 17 = 25 Bom. L. R. 634 = 
9 O. & A. L R. 176 (F. C.) = 31 M. L. T. 200 (P. C.) = 
(1922) P. C. 356 = 3 Pat. L T. 749 = 16 L. W. 956 = 

69 I.C. 71=44M. L. J. 751. 

D.aughters— Validity against. 

• ' ■ The doughters could not Ije bound by a compromise 

made by the wi low under any circumstances. {Sir Barnes 
Peacock,) MUSSUMAT Imrit KONWAR r*. ROOP NARAIN 

Singh. (1879) 3 Suth. 612 (616) = 6 C. L R. 76 = 

Bald 227 = 3 I. J. 328. 

Husband’s kindred— Compromise with— 

PROPERTY GOT UNDER— ES-fATE TAKEN IN. 

Husband's share — Money payment to widow in lien 

of,, ''for her envn absolute and separate use" — Effect. 

B h S were members of a joint Hindu family. After an 
agreement of partition between them but before receipt of 
actual possession in severalty of the share allotted to him, 
^ died, having by his will appointed .S', his brother, sole 
executor. S^ who continued in possession of the entire 
estate, paid to three of .sons one«fourth share each of B's 
share in the joint property. D, the fourth son of B, was a 
minor at the time, and the delivery to him of his one-fourth 
share was accordingly postponed. Z>, however, died a 
minor, intestate, without issue, leaving Z his sole widow 
and heiress ai'law. A having died in the interval, his son, 
C7, took possession of the whole estate, including D's share. 

Disputes, which arose between G 8c Z with reference to 
D's share, were settled by a deed of compromise, to which 
the other three sons of B were, amongst others, parlies. 
The deed of compromise stated that, to settle the disputes 
between G 8c Z,\t had bjen mutually agreed between them 
that Z should be considered as entitled to the sum of 
Rs. 59.000 in full payment and discharge of all demands, 
legal and equitable, which Z had, or could, should or might 
have, against G in respect of the joint estate, or her part and 
share or interest therein in right of her deceased husband, 
and that on payment of the said sum G was lo be con- 
sidered to have been released by her from all her claims 
against him on account of her husband’s share. The deed 
went on to state that it was agreed by and between all the 
parties that the said sum of Rs. 59,000 was to be the sole 
and exclusive property of Z, " for her own absolute and 
separate use.” 

Held, on a construction of the deed of compromise, that 
Z look only a widow’s interest in the said sum of 
Rs 59 000, and that it devolved on her death on the heirs- 
at lawof her husban'L 

The words ‘ to her separate use” in the deed of compro- 
mise are not to be understood in the sense in which that 
term is used in a Court of equity ; but to her separate use as 
distinguished from the joint estate, dividing that which was 
joint into separate e.state, and treating her share as l)ei!ig 
that which she is to take for her absolute use in her 
representative character, subject to any claims that may 
exist upon the same, for “her sole, absolute, and exclusive 
use” as against the parties to this deed. If it was a deed in 
which the recitals had reference to the life estate, and the 
reversioners had been parties, and the reversioners had 
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HINDU 

Widow— Compromise by— 

HUSBAND^S KINDRED— COMPROMISE WITH— PRO- 
PERTY GOT under— Estate taken \n~{Cofit(i.) 

agreed that she should hold the sum for “her absolute use 
and benefit,” those words would have ha<l a totally different 
meaning (22-3). {Mr. Pemberton Leigh?) Srp;emutiy 

RABUTTY DOSSEE 7'. SiBCHUNDER MUELICK. 

(1864) 6 M. I. A. 1 = 1 Sar. 484. 

Life estate — Estate with condition against alienation 

and of forfeiture on alienation — Constniction of rent pro- 
mise. 

Mouzah A formed part of the ancestral property of a 
family who, in the year IK26, were representaled by K and 
My the widow' of his first cousin. The two parties were in 
litigation. A' claimed to be entitled to the whole property, 
subject only to such maintenance as the widow might be 
entitled to. The widow claimed the whole during her life 
or widowhood as representing her husband. Under those 
circumstances the parlies came to a compromise in the 
year 1826, and that compromise was carried into effect in 
the suit which was then pending for the purpose of settling 
that question as to the ancestral property. The portion of 
the compromise maieiial to the appeal was that which 
related to the interests given in the immoveable property to 
A' and .]/■ respectively. As regards that property, the first 
clause of the .Solenama executed by K was that all the villa- 
ges. whether ancestsal or acquired by purchase, which lay 
in certain districts and which were liehl by the deceased 
husband of .1/, “shall during the lifetime (jf the aforesaid 
Mussumat” — that is M — “remain in equal shares in the 
joint possession and enjoyment of me tlie declarant and tlie 
aforesaid Mussumat, but the aforc.sai<l Mii<>umat shall liave 
no pf)W'er to alienate the moveable or imutoveable proper- 
ties; and after her death all the inovealjle and immoveable 
properties, and the outstanding of the time of A*,” (the 
husband of M) “and the said Mussumat, shall bs the right 
of me the declarant.” A correspoiuling solenama was 
executed by M. That compromise was carried into effect 
by the decree, which merely provided an.l ordered that the 
iw'o parties, K and M, “do hold possession and occupation 
of all the properties left l)y R confonnal)ly to llie conditions 
laid down in the deeds of compromise.” 

Oa a question arising as to the nature of the interest taken 
by M in the estate awarded to her by the compromise, 
whether it w’as an interest in the property on condition that 
she should not alienate, with the result that by an alienation 
she broke the condition and forfeited the estate, or whether 
she took a life interest in the properly which .she could deal 
W’ith freely and the only restriction was that she should not 
ali enate in p rpetuity, held that, on the right construction of 
the compromise, the latter of the contemions was the right 
one (214). {Sir Arthur Ilobhonse.) MUSSUMMAT BEBEA 

Sahoodra V. ROY Jung bahadoor. 

(1881)8 LA. 210 8 C. 224(228-9)- 6 I. J. 108- 

4 Sar. 294. 

Will L'f hnsbund — Income of estate not sped featl y 

disposed of by — Receipt of — Estate in. 

On the construction of the will of a deceased Hindu a 
question arose between his widow and Ins brother as to the 
right to the income of the estate during 8 years after the 
death of the testator. That income had not been specifi- 
cally disposed of by the will, The w idow maintained it to 
be intestate succession falling to her as her husband's widow 
and heiress. S^ the brother of the deceased, contested that 
claim, and fora time maintained that the income of those 
years became his property under the general destination to 
him of the real and personal estate of the testator. 

That dispute w'as settled by a deed of agreement which 
narrate<l the will, and stated the question w'hich had arisen 

130 


HINDU LAW-(C^/;A/.) 

Widow— Compromise \i^—{Conttl.') 

Husband’s kindred— Compromise with— Pro- 
perty GOT under— Estate l AKEN is^(Cof/td.) 

regarding the accumulated income of 8 years, and the nature 
of the widow’s claim in regard to it. The deed then stated 
that A had consented and agreed to concede the point in 
question, and to give up to the w idow as heire.ss of her 
husband the accumulated income of 8 years It went on to 
state that, in order to avoid the delay and expense of taking 
an account of the accumulations, it had been agreed by the 
parties that the amount should Ixr taken at Rs. 2 000 

and. that amount having been paid to her, ’the widow 
granted a full discharge of all her claini.s for those accumu- 
lations. By the same deed the widow relinquished certain 

other claims on receipt of certain amounts in lespect of the 
same. The several sums payable and paid under (hat deed 
amounted in the aggregate to Rs. 4,75.450. and the pavment 
W’as made in currency notes of various amounts, the most of 
those being onc' thousand lupee notes, others being notes 
for Rs. 500 and Rs. 100. ^ 

It w'as contended that the widow claimed and accepted 
the accumulated income of 8 years as a capitaiise<l sum 
which in her hands was part of the capital of the estate of 
her husband : that slie, theretore, acquired only a Hindu 
widow’s interest in the fund, and was not entitled to 
alienate it ordeal with it in any way which might deprive 
her hu-'band s heirs of their right to receive it as paid of his 
estate to which they had a ri^/ht of succession. 

/A/,/, oven uiing the contention, 'that the ciaim of the 

witiow to liiat part of tiie income of her husband’.s estate 
was made iry her as iieiress of her husband entitied to 
income not disposeti of, that she ciaimed that income as her 
absoiute property, and that theie w.as nothing in the iangu- 
age of the deed of agreement, or in tlie transaction with V 
whicii could supixirt the contention that sl-.e agreed to receive 
that income as capital in which she should acquire only the 

of the fund 

should differ in any way after she received it from wh it it 

hacl been before (22 M (Lord SUond.) .Sowdam'inee 

Dossek ?•. auministkator-Genekai. okHengai 

(1892) 20 I. A. 12= 20 C. 433 (441)= 6 Sar. 272. 

i.iNEAE Descendants in— Meaning of. 

——Monthly allowanp to lady and her “lineal descen- 
dants Compiomise allowing — Married daughter of iadv 
if included. See COMPROMISE — CONSTRUCTION — 
LINEAI, descendants. (1929) 57 M.L.J. 680. 

Titig \i ION — Compromise of. 

by 7oidinv pursuant to-^Validitv of— 

Onus of proof as to ^ ' 

In a suit by the reversionary heirs of one .1/ to recover 
pos.session of certain property whicli was said to have been 
alienated by his wirlow as one of the terms of a compro- 
mise of litigation, the plaintiffs alleged that the coinpro 
mise was b-Aond the powers which a woman holding a 
widow s estate had under the Hindu law and was invalid 
e/m./-.' wl, ether the judgment of ihe High Court, in so far 
as It placed the burden of proof on Ihe plaintiffs, w.as aliso- 
lutely and without rpialification sound. (L^ord r/nllimorA 
RAMSCMKAN PRASAU r-. Mu.ssam.mat SHVAM Kumari 
(1922 1 49 I. A. 342 (350 1)= 1 Pat. 741 (749)- 
37 C.L.J. 366=21 A.L.J. 18 = 27 C.W.N. 269 = 

„„ . . I- S- 4 P.C. 17 = 25 Bom. LR 634 = 

9 O. and A.L.E. 176 (P.C.) = 31 M.L.T. 200 (P.C ) = 

1CT P.C 356 = 3 Pat. L.T. 749 = 

16 L.W. 956 = 69 I.C. 71 = 44 M L. J. 761 

of. againstrnxrsiouer 
-Husbauds brotho, -.Claim by. false to Ins knmoled I? 
Compromise induced by. 
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HINDU LAW— (av/A/.) 

Widow— Compromise hY—iConuL) 

\ J ION— COMPROMISE OF - {ConUf.) 

On the death of a Hindu subject to the Mithakshara 
law, leaving behind him a brother, a widow, and a minor 
daughter by her, the brother instituted a suit against the 
widow and daughter of the deceased and induced the widow 
to enter into a compromise on behalf of her daughter by 
which the widow abandoned all claim to the property of the 
deceased and admitted that he had been born blind and was 
consequently excluded by Hindu law from all right of 
inheritance and that the brother was entitled to the whole 
property by survivorship. The widow was given under the 
compromise a fourth of the family property for her life with 
remainder to plaintiff. A decree was passed in pursuance 
of the compromise. In a suit brought by the daughter 
against her uncle and mother inter alia for a dec- 
laration that the compromise and decree aforesaid were 
not binding on her, it apiK\aretl that to the uncle’s know- 
ledge the deceased was not born blind and that, when he 
induced the widow to enter into the compromise, he had no 
honest and l>o/ia fide belief in tlie claim whicli he was mak- 
ing. Held, that tlie compromise and decree could not 
affect the right of the daughter and she was entitled to a 
declaration to that effect {Sir John Ed^e). (JUNJESH- 
NV'\K KUNWAR V. DUKGA PRASAD SlNGH. 

(1917)44I.A. 220 45 C. 17 -7L.W. 94 = 
16 A.L.J. 1 = (1918)M.WN. 16 20 Bom. L.R. 38 = 

22 M.L.T. 403-22 C.W.N. 74- 26 C.L.J. 557- 

42 I. C. 849 34 M.L.J. 1. 


Family settlement — Compromise in nature of— 

Validity of. 

A Hindu widow has power to enter into a compromise 
of a litigation in the nature of a family settlement which is 
“prudent and reasonable” under the circumstances of the 


Held on the facts affirming the Court below, that the 
compromise in question in the case was of such a nature 
and was within the widow’s powers. {Mr. Ameer Ah). 

Mata Pr.as.ad ?. Nagfshsv ar S ah ai. 

(1925) 52 I.A. 398 (416) 47 A. 883 

6 LK P C. 195 = 3 O W N. 1 28 O.C. 352 = 
24 A.L.J. 1 f 1926) M.W.N. 83 - 43 C L J. 51 = 
13 0 L,J. 19 A.I.R. (1925; P.C. 271 = 

91 1 C. 370 = 50 M.L J. 18. 


Fraudulent or aot— Findings roueurreut as to— 

Privy Council's inter fercure svitli. 


{Lord Phillimore). RaMSUMRAN I'RASAD 7-. 

MUSSAMMAT SHYAM KUMARI. 

(1922) 49 I.A. 342 (345) 1 Pat. 741 (745)- 
37 C. L. J. 356 = 21 A LJ. 18 = 27C.W.N 269 = 

LB. 4 P.C. 17= 25 Bern. L.R. 634 = 
9 O. and A.L.R. 175 (P C.) 3 Pat. L T. 749 = 
31 M.lt. 200 (P.C) = (1922) P.C. 356 = 
16 L W. 956 = 69 I.C. 71 - 44 M.L. J. 751. 


——Mortgage decree obtained by uddmo and mortgaged 
properties purchastd by her in execution thereof— Mort- 
gagor's application to set aside sale—Ctmprcmtseen^al- 
Imving sale to be set aside on eeitain terms and remitting 

portion of debt— Validity of. ^ 

A suit to enforce two mortgage bonds instituted by a 
Hindu was, after his death, continued by his widow. In 
that suit a decree was passed in favour of the widow for 
the recovery of a sum of a lac and 41,000 odd rupees. In 
execution of the decree; 6 of the properties were sold and 
purchased by the widow, with leave to bid, for the sum of 
Rs. 65,000 odd. The judgment-debtors applied to set aside 
the sale. Thereupon the widow entered into a compromise 
with the judgment-debtors, whereby it w*as agreed that the 


HINDU hAV/—{Cofitd.) 

Widow— Compromise 'bY—{Contd.) 

Litigation— Compromise of— (C otitd,) 

sale of the 6 properties should be set aside, that the judg- 
ment-debtors should be allowed to sell them again to cer- 
tain persons for a sum of Rs. 66,000 to be paid over to 
her, and that the widow should have power to sell the two 
other properties and to appropriate the proceeds to herself. 
It was estimated that by the sale of those two properties the 
widow would probably obtain Rs. 5,000. The rest of the 
debt, Ks. 70,000 odd, was remitted. 

One of the motives of the widow for entering into the 
compromise was no doubt the fact that the judgment- 
debtors were her relations and she did not wish absolutely 
to impoverish them It appeared, however, that the judg- 
ment-debtors had no other available property, and that the 
real value of the property released was only Ks, 3,000. It 
was also found that there was no fraud or collusion in the 
matter of the compromise. 

//(-A/that the cimipromise was reasonable in the circum- 
itances of tlie case, and was binding on the estate. 

Li igation in respect of this very subject matter had 
already once taken the widow to the Privy Council, and 
though the objections of the judgment-debtoi'S were of the 
stock kind and not likely to prevail, still with judgment 
debtors who had little or nothing to lose it was likely that 
their objections would have l)een carried as far as the High 
Court. {Lord Phillimore.) RANSUMRAN PRASAD z'. MUS- 

SAM.MAT Shvam Kumaki. (1922) 49 I A. 342 (348-9;= 

IPat. 741 (748 9) = 37 C.L.J. 366 = 

21 A.L.J. 18 = 27 C.W.N. 269 = L. R. 4P.C. 17 = 
25 Bom. L. E. 634 = 9 0. and A.L.R. 176 (P.C.) = 

31 M.L.T. 200 (F C ) = (1922) P.C. 366 = 

3 Pat L. T. 749 = 16 L.W. 966=69 I.C. 71 = 

44 M.L.J. 761. 

Movable and immosuible property — Po7oers of com- 
promise as regards — Distinction. 

Qnare whether, as regards the power of a Hindu widow 
under the Mithakshara law to compromise a litigation af- 
fecting her husband’s estate, there was a greater sanctity 
in immovable property than in movable property forming 
the estate of the deceased (350), {Lord Phillimore)* 

Ramsi'Mrl’n Prasad.'. Mussammat Shyam Kumaki. 

(1922)49 I.A. 342 = 1 Pat 741 (749-50) = 
37 C.L.J. 356 = 21 A.L.J. 18= 27 C.W.N 269 = 

L.R. 4 P C, 17 = 25 Bom. L.R. 634 = 

9 O. and A.L R. 176 (P.C.)= 31 M L.T. 200 (P.0.)= 

(1922) P.C. 356-- 3 Pat. L.T. 749 = 16 L.W. 966 = 

69 I.C. 71 = 44 M.L.J. 761. 

Subject-matter of — Immovable or movable property. 

Hindu Law— \Vido\v~Ai,ienation by— SUB jEn- 

MA'rrEK GF. (1922) 49 I.A. 342 (360) = 

1 Pat. 741 (749-60.) 

Rkyersioner’s right to dispute— Estoppei.. 

Peversioner responsible for compromise and taking 

benefit under it. 

B, the surviving member of a joint family, died in 1883 
without mal? issue but leaving a widow and a daughter. On 
his death his widow became entitled to the entire estate 
owned by him for her life. Her title was, however, disputed 
by the w idows of .^’s two predereased brothers and by the 
appellant, one of the reversionary heirs of B. The appel- 
lant claimed the ent-re estate on the ground that he had 
been adopted by ths widow of one of B'% predeceased 
brothers : and the widows of the predeceased brothers al- 
leged that B and his brothers had separated and that they 
were entitled each to one-third of the family estate. One of 
those widows also .supported the case of the appellant as 
to his adoption by her. Thereupon /^’s widow sued the 
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[INDU LAW— 

Widow— Compromise hy—{CotU(f.) 

Reversioner’s right to dispute— Estoppel— 


{Conid,) 

widows of his predeceased brothers for a declaration that B 
had been the owner and in possession of the entire estate, 
that she became entitled to the same after his death, and 
that the defendants had no right other than that of mainte 
nance. That suit was settled by a compromise in 1892, 
whereby one- fourth of the family property was allotted to 
each of ^’s widow, his daughter, and the widows of his 
brothers, and they respectively obtained possession of the 
properties allotted to them. The appellant got no share in 
the family property, but in fact he got the one-fourth 
share which was allotted 10 his alleged adoptive mother; 
and he further obtained the benefit of having the validity of 
his adoption left undecided by a C\jurt of law. 
Subsequent to the compromise, the appellant’s alleged 
adoptive mother executed in his favour a deed of relinguish- 
ment of the property which had been allotted to her under 
the compromise. That deed of relinquishment recited the 
fact of the appellant’s adoption, and declared that the appel- 
lant was the owner of all her husband’s property. In accord- 
ance with that deed of relinguishment, the appellant obtain- 
ed mutation of names in his own favour, and throughout 
enjoyed the share of his alleged adoptive mother as his own 
property, and his riglu to it was not questioned by any 
liody. 

In a suit instituted by the appellant, after the death of B's 
widow, to recover as reversionary heir of B, the propc^rties 
allotted to the other parties to the compromise of 1892, 
that, the appellant was bound by the said compromise, 
and could not claim as reversionary heii as against it (124). 

The claim of the appellant that he had been adopted by 
the widow of one of the predecea ed brothers was a serious 
one ; it was supported by his alleged adoptive mother ; and 
if it had been substantiated, the appellant would have been 
entitled to the whole family property, an J B's widow would 
have been entitled only to maintenance. His claim must, 
therefore, have mainly influenced A’s widow in entering into 
the compromise and thereby consenting 10 a division of the 
funnily property, in which she obtuine.l for herself only a 
one-fourth share. The claims of the widows of the pre- 
deceased brothers must also have influenced her to agree to 
the compromise. The appellant was a party to that com- 
promise. He was one of those whose claims to the family 
property, or to shares in it, induced B's widow, against her 
own interests and those of her daughter, and greatly to her 
own detriment, to alter her position by agreeing to the 
compromise, and under that compronuse he olnained a 
substantial benefit ; which he has hitherto enjoyed. He is 
lx)und by it, and cannot now claim as a reversioner (123 4). 
(Sir John Elites.) KaNHAI I.AL v. HRIJ LaI.. 

(1918)451. A. 118- 40 A. 487- 16 A. L. J. 825 = 
22 c. W. N. 914=8 L.W. 212 -(1918)M. W. N. 709- 
24 M. L. T. 236 = 28 C.L.J. 394 = 20 Bom. L. R. 1148 
5 Pat. L. W. 294 = 47 I. C. 207 = 35 M. L. J. 459. 


Transfer of husband’s estate to 

COLL.ATERAL UNDER. 

— Mortsa^ee bona fide of estate from collateral — Rights 

of^as against rci>ersionei — Not higher than those of his 
mortgagor. 

The daughter’s sons of a deceased Hindu sued for a 
declaration of the invalidity of a compromise by their 
mother under which she transferred a portion of their grand- 
father’s property to a collateral of his. The defendant in 
the suit was a person who had taken a mortgage of that 
portion from the collateral subsequent to the said com- 
promise and had obtained a decree on foot of that mort- 
gage. The High Court found that the compromise was 



HINDU JjAW—iContJ.) 

Widow— Compromise Isy—iCm/tfl.) 

Transfer of husband’s estate to coli.aterai. 

UNDER— (C(?//A/.) 

invalid and not binding on the reversionary heirs but upheld 
the title of the respondent on the ground that he was a hema 
fide transferee for value, and so .stood in a better position 
than his transferor. 

//t’/rt'that, as against the reversioners, it was not within 
the power of the collateral to transfer a larger legal title 
than he himself had, and that, as the reversioners had not, 
by any act or omission, debarred themselves frqjn insisting 
on that contention, the title of the respondent could not 
prevail against them. (Sir Laiorencc Jenkinsf) OBALa 
KONDAMA NAICKER AYVAN 7'. Kandasami Goundar. 
(1923)51 I. A. 145(151 3)^ 47 M. 181 = 22 A.L.J. 16 = 
19 L. W. 107 -(1924) M.W.N. 86= 26 Bom. L R. 198- 
10 0. & A. L. R. 176 = 34 M.L T. 20=39 C. L. J. 194 = 

28 C. W. N. 1050 = 79 I. C. 961 = 
A. I R. (1924) P. C. 56 46 M. L. J. 172. 

Validity against reversioner of See HINDU LAW — 

Daughter — COMPROMISE by— Father’s estate- 
transfer of, to ETC. (1923) 51 I. A. 145 (150-1) = 

47 M. 181. 

Widow— Co-widows. 

(Cases under Hindu I.aw — Daughter — Inheritance — 
Daiigliters succeeding to father’s estate by — May also l>e 
usefully referred to) 

AtiOPTlON BY. 

ALlEN.VnON FOR NECKSSITY BY ONEOK, WITHOUT 
CONSENT OF OTHER. 

Dispute as to husband’s est.vte between — 
Kkfkkence to arbitration of— Scope of. 

Est VIE OF— Nature and incidents of. 

Mortgage bv one of, not framed so as to 

BIND OTHER. 

Partition betw een. 

Survivorship between— Right of. 

Adoption by. 

See under Hindu i.aw— adoption— Widow— 

Co-widows. 

Alienation for necessity by one of, without 

consent OF other. 

Consent of co-ioidoiv — Application for — Alienation 

even without — Validity of. 

One of two widows cannot alienate the estate without the 
consent of the other (5l5-6). (Sir James IV. Colvile.) 

Hhugwanoeen Doobey V . Myna Haee. 

(1867) 11 M. I. A. 487 -=9 w. R. P. C. 23 = 

2 Siith. 124 = 2Sar. 327. 

In a case in which one of two widows jointly 

inheiiting the estate of their deceased husband mortgaged a 
portion thereof without reference to the other widow, held 
that, assuming that there was a sufticient necessity for 
borrowing money, that necessity did not render a mortgage 
by one widow binding upon the joint estate which had 
descended from their deceased husband so as to affect the 
intere.st of the surviving widow* (190). (Sir Richard Conch.') 

Sri Gajapati Radhamani G.\ru z/. Maharani Sri 
PUSAP.ATI Alakarajeswari. (1892) 19 I. A. 184 = 

16 M. 1(10) 6 Sar. 1. 

One of two widows acting without the authority of 

the other cannot prejudice the latter’s right of survivorship 
by burdening or alienating part of the estate. 

Held that, a mortgage by one widow, even for necessary 
purposes, was not binding upon the joint estate in the hands 
of the surviving widow, when the concurrence of the latter 
was not even -applied for, (Lord Salvesenf) GaURI N.ATH 
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HINDU LAW— 

Widow — Cc-widows— 

Al.IKNATloN FOR NECESSITY BY ONE OF, WITHOU F 
CONSKM' OK OTHER— 

K ARAJI: . MUSSCMAT GaYA Kuar. (1928) 55 LA. 399 = 
28 L W. 378 5 0. W. N. 661 = (1928) M. W. N. 758 = 
111 I. C. 485 = 33 0. W. N. 39 = 48 0. L. J. 405 = 
A. I. E. 1928 P. C. 251 = 55 M. L. J. 339. 


Consent of co-'ividcno applied for but improperly 

refused— Validity of alienation in. ease of. 

Scmhle : When the concuneiice of the co-widow has l)een 
asked for to a borrowing by the other for necessary pur- 
poses and unreasonably refused, a mortgage for such a debt 
granted only by the one widow might l)e held binding on 
what may be termed the corpus of the estate. {Lord 
Salvesen) GaURI N.\TH KaKAJI 7 -. MUSSUM.AT GaYA 

KUAR. (1928) 55 1. A. 399 = 28L. W. 378 = 

5 O.W. N. 661 = (1928) M. W. N. 758 = 111 1. C. 485 = 
33 C.W.N. 39 = 48 C.L.J. 405 = A.I R. 1928 P. 0. 251 = 

55 M. L. J. 339. 


Consent of co-widoxo applied for hut not given — 

\'aUdity of alienation in case of. 

Quaere whether a mere application by the witltAN rli'eriing 
the mortgage to her co-wiilow for her consent to the mort- 
gage would remler it binding on the interest of the latter in 
the event of her survival if the latter did not in fact c(»nsent 
to the same (190). (.SV; Richard Couch.) SkI GajaPA'I I 
RADHAMANI (iARU7'. MAHAKANISKI I’l SAPATI AI.AKA- 
RAJESWAKT (1892) 19 1. A. 184 

16 M. 1(10) 6 Sar 1. 


Refusal of consent by co-'oidiao justifying — Pre- 
sumption of circumstances givng rise to. 

Held that, from the fact that two widows who had 
jointly inheri ed the estate of their husband were at enmity, 
and actually engaged in litigation with each other respecting 
the estate, it by no means followed tliat if it had b.en 
necessary ’to borrow money to save the estate of the two 
widows from sale for arrears of revenue, ()ne of the widows 
would have refused to consent to mortgage the joint interest 
of the widows for a sum sufiiuent to dis' harge those 
arrears ('190). {Sir Richard Coiteh.) Sri GajaPATI 
RADHAMANI G.AkU MAHARANI SRI PUSAPATI AI.AKA- 

KAJESWARI. (1892) 19 I. A. 184 = 16 M. 1 (10) = 6 Sar. 1. 

Rirrht of— Partition bchoecn widenos— Implication 


^ The mere fact of parlitioii between the widows, while it 
gives each a right to the fruits of the separate estate 
assigned to her, does not imply a right to prejudice the claim 
of the survivor to enjoy the full fruits of the property during 
her lifetime. {Lord Salvesen.) - 

^ 378 = 50, W.N 661 = (1928)M-W.N,758 = 
111 I C 485= 33 C. W. N. 39 48 C.L.J. 405 

A. I. E. 1928 P. C. 251 - 55 M. L. J. 339, 

DISPUTE A.S TO HI SHAND’S ESTATE BETWEEN— 
REFERENCE TO AKBITKATION OK— S:COPK OF. 


Hfichastiiy of one of soidoios and her consequent 

disability to inhcrit-Qutslion as to. if included. 

The ‘^uit was brought by the plaintiff, the younger widow 
of one D. to recover half of the property which had been left 
by D The defendant w as the elder widow of the ('eceased. 
The ciefandant pleaded, inter alia, that the matters l)etween 
the parlies had been referred to arbitration by an agree- 
ment in writing, that there was an award of the arbitrators 
which decided that the plaintiff was not entitled to re over 
half of the property, and that the suit was therefore barred. 

The submission was made by two argeements, one signed 
by the plaintiff, and the other by the defendant. That sign- 
ed by the plaintiff was in favour of certain named arbitra 


HINDU LAW— 

Widow— Co- widows— (C(?z//r/.) 

Dispute as to husband’s estate between— Re- 
ference TO arbitration of— Scope of— 

{Could f) 

tors and was to the effect that there was a difference be- 
tween the younger widow and the elder about their respec- 
I live rights ; that the younger widow had appointed the per- 
I sons so named as arbitrators; that she would accept what 
the arbitrators might give as the limit of her rights. The 
agreement signed by the elder widow was precisely similar 
in its purport. The allegation of the elder widow was that 
the younger was guilty of unchastily which disentitled her to 
! succeed to any portion of the estate of her clcceased husband. 
The arbitrators went into the ques'.ion of the alleged un- 
chastity of the younger widow, found that she was unchaste, 
and held that she was not entitled to inherit any portion of 
her husband’s estate but was entitled only to maintenance. 

Held, differing from the court below, that the arbitrators 
had not exceeded their authority in entering into the ques- 
tion of the unchastity of the younger widow (69). 

The reference is a general reference to the arbitrators to 
decided between the two widows upon their respective rights, 
and paiticularly with respe.t to the younger widow, what 
was the lin it of her rights, raising the entire question not 
nit rely whether she was entitled to maintenance, but 
i whether there were facts which would disentitle her to suc- 
ceed to any portion of the estate cf her deceased husband 
(69). {Sir Richard Couch.) KaNI BhaGOTI v. RANI 

CHandan. (1886) 12 1. A. 67 = 11 0. 386 (390-1) = 

4 Sar. 624. 

Estate of— Nature and incidents of. 

The estate of two w itlows, who take their husband’s pro 
perty by inheritance, is one estate. The right of survivor- 
ship is so strong that the survivor takes the whole prooertyi 
to the exclusion even of daughters of the deceased widow. 
They arc. therefore, in the strictest sense, co parceners, and 
between undivided co parceners there can be no alienation 
by one w ithout the consent of the other (5l5-6). {Sir 
James Colvilc.) HHUGWANDEEN DOOBEY v. MyNA 

Hake. (1867) 11 M. I. A. 487 = 9 W. R, P.C. 23 = 

2 Suth. 124 = 2 Sar. 327. 

Two or more lawfully married wives (patnis) take a 

joint estate for life in their husband’s property, with rights 
of survivorship and equal beneficial enjoyment (221). 
{Sir James W. Cdvile.) SKI GaJAPATHI NILAMANI 

Ski (Ujapathi Radhamani. (1877) 41. A. 212 = 

1 M. 290 (299 300) = 1 C. L. R. 97 = 3 Sar. 763 = 

3 Suth. 447. 

If a Hindu dies leavning two widows, they succeed 

as joint tenants with a right of survivorsh’p. They are en- 
titled to obtain a partition )f separate portions of the 
prjpsity so f at each may enjoy her equal share of the in- 
come accruing therefrom. Kach can deal as she pleases with 
I er own life in’erest, but she cannot alie: ate any part of the 
corpus of the estate Ijy gift or will so as to prejudice the 
rights of the survivor or a future revcrricner. If they act to- 
gether tl ey can burden the reversion with any debts con- 
tracted cwi'’g to legal necessity, but one of them acting 
without the authority of the other cannot prejudice the right 
of survivorship by Lu dtning or alien;:ting any part of the 
estate. The mere fact of partition l>etween the two, while 
it gives each a right to the fruits of the separate estate 
assigned to her, does not imoly a right to prejudice the claim 
of the survivor to enjoy the full fruits of the property during 
her lifetime. {Lord SaHesen.) GaURI NaTH KAKAJI 2^. 
Mussi. Gaya Kuar. (1928) 66 I. A. 399 = 

28 L. W. 378 = 6 O. W.N. 661 = (1928) M. W. N. 758 = 
1111 C. 486 = 33 O.W N. 39= 48 C.L.J. 406 = 
AJ.R. 1928 P.C. 261 == 65 M.J,. J. 339. 
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HINDU LAW— 

Widow— Co widows— 

Mortgage by one ok, not framed so as to 

BIND OTHER. | 

-What amounts to — Eh^oct of. 1 

One of two widows, who had jointly succeeded to the 
estate of their deceased husband, executed a mortgage-deed 
with possession in respect of a portion of the estate, which 
recited that the mortgaged property had devolved upon her i 
as widow of her deceased husband and that it had been in 
her possession and enjoyment, and which contained many ' 
stipulations which were personal to the mortgagor and could j 
not be held to be binding or to have been intended to be 
binding upon the other widow or her interest in the event 
of her surviving. At the time the mortgage deed was exe- 
cuted and for some years afterwards the w idow who exccut 
ed the deed was contending that her co-widow as junior 
widow took no interest in the estate, but was merely entitled 
to maintenance. In a suit brought to enforce the mortgage 
after the death of the mortgagor against the estate in the 
hands of the other widow as the survivor, held that the mort- 
gage was not, on its true construction, so framed to bind ; 
the estate in the hands of the other widow, as the surviving 
widow (190-1). iSir Richard Couch.) SKI (lAjAPATI 
Kadh.amani u. Maharani Shi PuSAPA'ii Ai.a 

KARAJESWari. (1892) 19 I. A. 184-16 M. 1 (10 IJ- 1 

6 Sar. 1. 

I’AK'riTION BETWEEN. 


Effect of--.\\>cniar^cuiiUt of cslutc by. 


The widows of a Hindu w ho have inherited his estate ha\c 
no power by a compromise between themselves with regard 
to that estate to affect the rights of the reversioners ihere- 
in. 

Where two widows who had inherited the est<ite of ihtir 
husband entered into a compromise whereby they divided 
the estate between them anti each was declared to have no 
claim whatever to the portion that fell to the share of the 
other, he/d that llie compromise could only apply to the 
shares to which the widows were entitled as widows and that 
a mortgage of the estate by them would not, unless elfected 
lor a purpose binding on the estate, be binding (m it. 

Under the compromise the widows simply were entitled 
to their shares as fur what is called the wic!i>w’s estate. (A/O' 
Richard Conch.) i^HAKAM ClIANU PAI. BH \- 
WANI MISHAIN. (1897) 24 I. A. 183-^25 C. 189- 

1 C.W.N. 697-7 Sar. 249. 

■Pcnnisstlniily of — Scop: and effect of. 


Widows taking a joint interest in the inheritance of tlieii 
husbands have no doulit no right to enforce an ab.solute par- 
tition of the joint estate between them. B it a case may be 
made out entitling one of several widows to the relief of 
separate possession of a portion of the inheritam.e. Such 
relief can and ought to be granted when from the nature or 
situation of the property and the conduct of the co-widows 
or co widow it appears to be ihe only proper and effectual 
mode of securing the enjoyment of her distinct right to an 
equal share of the benefits of the estate (221). 

Where it appeared that the widows of a deceased Hindu 
could not go on jjeaceably in the joint enjoinient of his 
estate, and that they had acted as if they had agreed that 
they were separately to enjoy their respective .'^h^^res, leaving 
the title to each share unaffected, their Lord.Nhips. guarding 
themselves against Ijeing suppo>ed to aliinn by their order 
that either widow had power to riispose of the share of the 
estate allotted to her, or that they had any light t > a parti- 
tion in the proper sense of the term, confirmed the order 
below under which the profits of her share of the estate was 
to go to each widow during their joint lives, their respective 
rights by survivorship and otlierwise remaining unaffected 


HINDU LAW— (Ct'/z///.) 

Widow— Co-widows— (6VW,) 

PARITTION BETWEEN— (C/»;//,/.) 

(222). {Sir James W.Coivile.) Ski Gajapati Mla- 
MANiz*. Ski Gajapathi Radhamam. 

(1877)4 1. A. 212 = 1 M. 290(299-300) = 
1 C.L.E. 97 = 3 Sar. 763=3 Suth. 447. 

Sec a/so HINDU L \W — ^WlDOW — CO WIDOWS — 

Es i ate of. 

(1928) 55 I. A. 399-55 M. L- J- 339. 

Release of ri^ht of survivorship by — Validity of. 

Quaere whether it is competent to one of two widows 
inheriting the e.'.tate of their husband to enter into a contract 
of partition, and, as pait of that contract, to release her 
rights of survivorship (5l5). {Sir James IV. Colvile.) 
BHUGWANDEEN DUOUEY MVNA BaEE. 

(1867) 11 M. I. A. 487-9 W.E. P. C. 23 = 

2 Suth. 124 = 2 Sar. 327. 


Riy/itot, inter se — J itle to properly in others — 

Possession laiofully obtained and peaceably held by widiAOS 
for a lon^ time. 

The appellant and the respondent were the widows of one 
/*. The appellant sued the respondent for partition and 
separate possession of certain properties which appertained 
to the estate of B. B had, during his lifetime, adopted one 
P and had executed a will bequeathing his whole estate to 
A*, subject to provisions for the maintenance of his (i'?'s) 
mother and of his widows, /'survived B and died a minor 
ia 1S79. From that date down to the date of suit, May, 
lh8a, the appellant and the lesptmdeiU were in joint posses- 
sion of the estates of /V, including the suit properties, 
describing themselves sometimes as the widows of and 
sometimes as mothers of P . 

'The High Court held that the appellant w as not entitled 
to a decree foi paitition, and diMnissed her suit. While 
recognising tliat ‘ Possession is a good title against all the 
world except the person who can show a better title, ” and 
that “ By reason of his possession such person has an 
interest w hich can be sold or devised,’’ the learned Judges 
distinguished the case before them, observing "In this case 
there is nothing of the kind; parlies come and claim an 
estate to which they are not entitled. 'They set up a false 
claim. They have no estate in law which they could divide. 
To do so woultl be to recognise an illegal transaction, and 
we would be dividing an estate which has no legal 
existence”. 


'Their Lordships reversed the High Court, and decreed 
the suit, observing ; ” 'The fact of joint possession by the 
widows of the estates which belonged to B, ever since the 
death of P in 1879 is suificient for disposing of tins suit in 
favour of the appellant. The possession of the widows was 
lawfully attained, in this sense, that it was not procured by- 
force or fraud, but peaceably, no one interested opposing. 
In these circumstances it does not admit of doubt that they 
are entitled to maintain their possession against all comers 
except the heirs of P or of B, one or other of w horn (it is 
unnecessary to say which) is the only person w ho can plead 
a preferable title. But neither of these possible claimants 
is in the field, and the widows have, therefore, each of them, 
Ml estate or interest in respect of her possession, which 
cannot be impaired by the circumstance that they may have 
asciibeil their possession to one or more other titles which 
do not belong to them. It is imixissible to hold that a joint 
estate is not also partible (193-4). {Aord fVatson.) 

Mussamm.at Sundar 2'. Mussamm.at Bakbati. 

(1889) 16 I. A. 186= 12 A 51 = 5 Sar. 448. 


—Succession Property Protection Act XIX of 1841 

Partition under — Effect of— Alienation by loidcnos^Poxver 
of^Eifect on. 
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Widow— Co widows— (cVy//(/.) 

PAK'UTION between— (CVa’/.Z.) 

Here the so-called partition was between two widows, 
each having the limited interest of a Hindu widow in her 
husband’s estate. It does not appear that it was made at the 
suit or on the application of either. It was made by Order of 
a Judge who, in the particular proceeding (one under Act 
XIX of 1841), had no jurisdiction to determine questions of 
title ; and who could only deal with the right to possession. 
It is difficult to see how such a partition could enlarge either 
widow’s estate, so as to give her a disposition w hich she 
would not otherwise have had against the next heirs of her 
husband (515-6). James IV. C civile.) HHL’GWANUEEN 
DOOBEY V , Myna Baee. (18<57) 11 M. I. A. 487 = 

9 W.B. P. C. 23 = 2 Suth. 124=-- 2 Sar. 327. 

Survivorship between— Right of. 

A'iv UNDER Hindu Raw— Widow— Co-widows 

—Estate of. 

^Effect Oft, of aa/uiescenee by surviving icidenc in 

unfounded claim to entire estate set up by third party under 
alleged 'icill of husband. 

A Hindu widow is not precluded from suing to enforce 
her right to succeed by survivorship on the death of her co- 
widow to the latter’s share of their husband’s estate, by 
reason of the fact that she (the survi\ ing widow) acquiesced 
in the title to the entire estate of their husband set up by a 
third party under an alleged will of the husband, which 
claim was however decided to be untenable (496). {^Sir 
James W.ColvileJ BHUGWANDKEN DOOBEY zc MyNA 

Bake, a867) 11 M. I. A. 487 = 

9 W. E. P. C. 23 = 2 Suth. 124= 2 Sar. 327. 

-Release of, by partition between widows — Validity 

of. See Hindu Law— Widow -Co-widows— Parti- 
tion BETWEEN -RELEASE OF RIGHT OF ETC. 

(1867) 11 M. I. A. 487(516). 

Survivors suit to recover deceased ivido^o's share 

based on— Decree allo^wing— Declaration in, as to plaintiff's 
limited interest in property recovered — Necessity. 

Where, in a suit by a Hindu widow, claiming to be 
entitled by sui vivorship to the share of her deceased co- 
widow, for the recovery of such share, it appeared that the 
plaintiff had assumed a power of disposing of her own 
share, their Lordship- inserted in the decree a declaration 
that the property recovered by the plaintiff was to be 
possessed and enjoyed by her as a widow of a Hindu hus- 
band dying without issue, in the manner prescribed by the 
Hindu law (5l6). {Sir James IV. Colvile.) BHUGWANDEEN 
DOOBEY V. Myna Baee. (1867) 11 M. I. A. 487 = 

9 W. R. P. C. 23 = 2 Suth. 124 = 2 Sar. 327. 

Widow— Debt of. 

UNDER Hindu Law— Widow— mortgage 

BY. 

Widow— Debt of husband. 

A’tY under Hindu Law^— Widow— Husband- 

Debt of. 

Widow— Decree against. 

Alienation by her to satisfy —Reversioner 

CHALLENGING —CHALLENGE OF DECREE BY— 

Necessity. 

Husband’s estate when represented in. 

Res Judicata against reversioners. 

Sale in execution of— Interest passing under 
—Entire e.st.\te or widow’s interest only. 
Sale in execution of— Minor son — Interest of. 
Suit by her to set aside, on ground of fraud- 
dismissal OF — Reversioner’s Suit subsequent 
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Widow— Decree against— (CW/f.) 

IN RESPECT OF SAME PROPERTY AFT ER WIDOW’S 
DK.M H. 

Transfer of portion ok estate in satisfaction 
of— Interest passing under. 

Will of husband— Widow with widow’s estate 
and power of appointment given by— Decree 
against. 

Alien.vi'ion by her to satisfy- Reversioner 
challenging— Challenge of decree by — 

Necessity. 

Debt basis of deeree legally chargeable on estate. Se^ 

Hindu i.aw— reversioner— Widow— death of— 
Possession of property on— Suit for recovery 
of— alienee from widow. (1861) 8 M.I.A. 529 (664). 

Husband’s estate when represented in. 

Their Lordships wish it to be understood that 

they leave unimpaired the general rule that in a 
suit brought by a third person, the object of which is to 
recover or charge an estate of which a Hindu widow is the 
proprietress, she will, as defendant, represent and protect 
the estate, as well in respect of her own as of the rever- 
sionary interest (267). {Lord Romtlly.') NUGENDER 

Chunder Chose v . SuEEMurrv Kaminee Dossee. 

(1867) 11 M. 1. A. 241 = 8 W. R. P. C. 17 = 

2 Suth. 77= 2 Sar. 276. 

Res Judic.ata .against reversioners. 

Shivagnnga case. 

The same principle, which has obtained in England as to 
tenants- in-tail representing the inheritance, would seem to 
apply to the case of a Hindu widow ; and it is obvious that 
there would l>e the greatest possible inconvenience in holding 
that the succeeding heirs were not bound by a decree fairly 
and properly obtained against the widow. 

A decree in a .‘^uit brought for a zamindary by a Hindu 
widow binds those claiming the zamindary in succession to 
her. Unless the decree can be successfully impeached on 
some special ground, it will be an effectual bar to any new 
suit by any person claiming in succession to her. For, 
assuming her to be entitled to the ziimindary at all, the 
whole estate would, for the time, be vested in her, absolutely 
for some purposes, though, in some respects, for a qualified 
interest ; and, until her death, it could not be ascertrined 
ttlio would be entitled to succeed. {Lord Justice Turner?) 

Katama Natchiak y. The Rajah of Shivagunga. 

(1863)9 M. I A. 639 (603-4) = 2 W. R. C- R. P. C. 31 = 

ISuth. 620 = 2 Sar. 26. 

Shivagunga case — Rule in. 

A Hindu widow, who has inherited the estate of her hus- 
band, represents the estate in suits brought by her or against 
her for possession of the estate or any part of it, and she and 
the reversioners are equally bound by any final decree which 
a court makes in such a suit provided that the suit was 
fought out according to law and was not collusive or fraudu- 
lent. The Board has invariably applied the rules of the 
Shivagunga case as sound Hindu Law where that rule was 
applicable. {Sir John Edge.) VaithIALINGA v, SRI- 
ranGATH ANNI. (1926)521. a. 322(329-30) = 

48 M. 883 = 6 L. R. P. C. 169 = 42 C. L. J. 663 = 
(1926) M. W. N. 11 = 28 Bom. L. R. 173 = 

30 0 W. N. 313=A. I. R. 1926 P.0.249 = 

92 I. 0. 86 = 49 M. L. J. 769. 

Where the estate of a deceased Hindu has vested in 

a female heir a decree fairly and properly obtained against 
her in regard to the estate is, in the aljsence of fraud or 
collusion, binding on the reversionary heir. It is true that 
that the rule of res judicata, as enacted in S. 1 1 of C. P. C. 
of 1908, is not strictly applicable in such a case, as the 
reversionar>’ heir was not a party to the suit by or against 
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Widow— Decree against— (CW-/.) 

Res Judicai a against revekskxneks- (cw,.'.) 

the widow, and does not claim under a party to that suit, 
but the principle of res judicata has been applied rightly by [ 
the courts in India so as to bind reversioners by decisions ' 
in litigation, fairly and honestly conducted, given for or i 
against Hindu females who represented the estates of the ' 
last male owners (178). (A’/V John Ed^cJ CHAl DHkl 

Risal Singh Haiavant Singh. i 

(1918) 45 LA. 168 = 40 A. 593(603 4) = 
28 C. L. J. 519 = 9 L. W 52-23 C W. N. 326= i 
24 M. L. T. 361 = 21 Bom. L. B. 511-48 1.0.553 = 

36 M. L. J. 597. i 

Aiaard^ Decree based on. 

Disputes Ixitween a Hindu daughter in po'Stssion of pro ^ 
perty as heiress of her father and the latter’s agnatic male 
relations who contested l.er right to iiold the property were , 
referred to arbitrators. J^efore the arbitrators had taken 


any action in the matter a compromise was arrived at. This ; 
compromise was placed before the arbitrators and they 
were invited to make an award in accordance tiierewith, 


which they did. The daughter’s husband lepre.sented ijer ' 
in those transactions, and, as she herself did not acquiesce • 
in the award, tl'.e opposite party applied tp the civil court 
under the provisions of S. 327 of the Code of 1859 (the law ' 
that regulated at the time the procedure of Civil Courts in 
India) for a decree on the award. In those pioceeclir.gs, , 
the court made a decree “ to have the award filed and 


enforced under S. .^27.” 


I'he result of the decision was to 


put the daughter oat of possession of the properties coveied 
by the compromise, wlii^h were practically all the properties 
she had inherited from her father. 


In a suit brought by her son after Iter death for the 
recovery of the properties which ids mother had ))een depri- 
ved of in virtue of the above-mentioned proceedings on the 
ground that the arbitration proceedings and tlie decree on j 
the award were not binding on the plaintiff, 

Held,, that the jt^oceedings culminating lu the said decree 
were entirely devoid of the conditions on which, airl whicli 
alone, a reversioner can be shut out from the assertion of > 
his right, which comes to him altogether independently of i 
the female owner (40). {A/r. J/neer Ati.) A.MKIT Nak.a- 
VAN Singh r. Gaya Singh. (1917) 45 I. A. 35= ; 

46 C. 590 (604 5) - 22 C. W. N. 409- 23 M. L. T. 142= ^ 
27 C. L. J. 296 = 4 Pat. L. W. 221 - 16 A. L. J. 265 = 

(19181 M. W. N. 306- 20 Bom. L. B. 646 = 

7 L. W. 581 = 44 1. C. 408 = 34 M. L. J. 298. 


’^Estoppel against 'ioidoio and merits — Dec ne based on. 

A Hindu widow, who had becoiv.c entitled to a Hindu , 
widow’s estate on the death of her infant son, sued for a ! 
declaration that A’, who claimed to have been adopted by | 
her to her deceased husband, had in fact never been adopted ' 
by her and that her husband had never given her authority ! 
to adopt a son. That suit went upon appeal to the Hrivy ' 
Council which dismissed the suit, liolding that the widow : 
Was estopped by lier conduct from denying the validity of 
j5’s adoption, and that, on the fact.s of the case, the adop- 
tion was true and valid. In a suit brought after the death 1 
of the widow by the reversiona y heir impugning the vali- i 
dity of the adoption of //. held, that the suit was barred by 
the principle of res judicata by reason of the decision of the 
Board in the widow’s ''uil. 

It has been urged that the widow cannot be regarded as 
having represented the estate in her suit against />, as by 
her acts she was personally estopped from denying that she 
had validly adopted him to her husband In tlie absence 
of all authority, their I/^rdships cannot decide that a Hindu 
•iidy, otherwise qualified to represent an estate in litigation, 
ceases to be so qualified merely owing to personal disability 


HINDU LAW— (6V//A/.) 

Widow -Decree against— (TV// a/,) 

RKS JUDlC.Vl.t .\GAINST KEVEkSlONKHS— (CV//A/.) 

or disadvantage as a litigant, although the merits are tried 
and the trial is fair and honest. 'I'he principle is that rever- 
sioners must risk that, so that there may lx; an end to 
litigation (178-9;. There can, therefore, be no doubt, in 
their Lordships ’opinion, that the widow in her suit against 
/y did, notwithstanding the persona) estoopel under which 
slie laboured, lepre.seni tire estate on the question of fact as 
to whether /> had or had not been validly adopted, and 

that she representeti the estate witJiin the meaning of the 

rule in the Shivagunga ca.se (1/8;. {Sir John Edge.) 

CHAUDHki Kisal Singh r-. Halwan j Singh 
(1918)451. A. 168 = 40 A. 593 (604;-^ 28 C. L. J. 519 = 
9L. W. 52-23 C. W. N. 326-24 M. L. T. 361 = 
21 Bom. L. B. 511 - 48 I. C. 553 = 36 M. L. J. 597, 

Limitation against laidmo — Decree based on. 

The plaintirf was tire son of A, a daughter of A', the last 
male owner of the suit property, and sued to recover a two- 
tliirds shai'c of the properties of A’, who died in 1847, 
leaving a widow /’, and five daughters of wiiom A, one. A, 
was the survivor of the daughters. Tire Isl defendant, the 
son of another daughter, alleged tiiat A had, after the death 

of Py instituted a suit for possession of all the properties 

under claim against him ; that her claim was dismissed on 
the ground ot limitation, it having been established that, 
after the death of /^ A was never in possession of any of 
the properties left by AV arrd that the plaintiff was bound 
l)y that decree, and his suit was therefore barred. The 
High Court found the facts alleged by the defendant and 

liC'kl that the suit was barred. 

Their Lordships affirmed the High Court (192). 

It was contended that the effect of Art. 142 of the Limi- 
tation Act of 18/1, and of Art. 141 in th^ Schedule to the 
Act of 1877, was that a decree, against a Hindu widow or 
daughter founded upon the law of limitation was by virtue 
of those articles excepted from the rule of res judicata laid 
down in tlie Shivagunga case, and therefore that the decree 
of 1881 against A only bound her, and the plaintiff had by 
the terms of Art. 141 of the Limitation Act, 1^11 a period 
of 12 years from her death to bring his suit. 

The words “ entitled to the possession of immoveable 
property ” in Art. 141 of the Limitation Act, 1877 refer to 
the then existing law. Under that law the plaintiff being 
bound by the decree against A would not be entitled to 
luing a suit for possession. Art. 141 cannot be construed 
as altering the law respecting the effect of a decree. Their 
Lordships approve ot the judgment of the High Court, 
where it says, ' We think, therefore, that on the authorities 
cited the plaintiff is bound by the decree in the previous suit, 
and that he cannot maintain this suit ” f 192). {Sir Rich- 
ard Couch.) IIURHINATH CHA'n'EkJI v. MOHUNT 
MOTHOOk MOHUN Goswami. (1893) 20 I. A. 183 = 

21 C. 8 = 6Sar. 334. 

A childless Hindu died in 1849, leaving a widow, C, 

C adopted A in 1802 and made over possession of her hus- 
band's properties to him as proprietor. .7 continued to be 
in possession of those pioperties until he died in 1864, and 
had dealt with them as an absolute owner would have done. 
On his death, (>ossession of those properties w’a-s held on 
l)ehalf of his adopted son T, tiil his death in 1881. On the 
death of 7', in 1881 the miras w hich had stood in his name 
was altered to the name of Iiis widow, who died in 1882, 
Upon the death of that widow, M, the mother by adoption 
of 7\ took possession of the properties for a Hindu widow’s 
interest and held them until 1884, when C, forcibly ejected 

lier. In February, 1887 .4/ sued C and otliers for a decree 

for jx/ssession of tlip properties of which she had been 
forcibly dispossessed by C. A/, set up the adoption of her hu^. 
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Widow— Decree against— 

KKS Judicata against keversionurs— (cw./.) 

bmul. A, l)y and a liile by adverse possession to the suit 
propcUics. C denied the validity of ^ s adoption on the 
ground of his having been a natural brother of her husband 
and an orphan at the time of his adoption. That suit was 
decreed in J/’s favour on the ground that her claim of 
adverse possession for 12 years had been estal)Iished; 

Ihid, that the decision in the suit of 1887 was binding on 
the reversioners entitled to succeed to the estate of C’s has- 
l)and on her death. 

In the suit of 1887 C wa.'^ no doubt personally interested 
to defeat d/’s claim for the posiiessicm of lands which had 
been in her own possession as the widow of her husband 
from 1849, when her husband died, until 1862, when she 
made over possession to A, but although her object in re.'^ist- 
ing .l/’s claim was probably a purely personal and selfish 
object, she did, in fact and in law in that suit, represent 
the estate, as well as her ow n interest, as a Hindu widow. 
The suit of 1887 was not a collusive suit ; it was regularly 
and according to due procedure at law fought out in the 
Sub-Court and in the High Court. {.Sir John Edge.) 
VAITHIAblNGA SUIRANC. ATM ANNI. 

(1925)52 I.A. 322(330)-48 M. 883 - 6 L.R.P. C. 169- 

42 C. L. J. 563 (1926) M. W.N, 11 = 
28 Bom. L. R. 173 = 30 C. W. N. 313-921. C. 85- 

A. I. R. 1925 P. C. 249-47 M. L. J.769. 

-The judgment of the Hoard in the Shivaganga case 

established the piinciple of the representation of the inheri- 
tance by a Hindu widow. That case was decided during the 
currency of the Limitation Act of 1859. The judgment in 
L.K. 20 I A. 183 held that the efitct of the Limitation Acts 
of 1871 and 1877 was not to except from the rule laid down 
in the Shivagun_ga decision the case where a decree had 
been obtained against a Hindu widow in her lifetime found- 
ed upon the law of limitation. It is therefore established 
by this decision that where a decree founded upon the law 
of limitation is obtained against the widow in her lifetime 
the reversionary heir is barred and does not get the benefit 
of Art. 141 of the Limitation Act. 

Where, however, there has been no decree against the 
widow or other act in the law in the widow’s lifetime de- 
priving the reversionary heir of the right to po.^session on 
the widow's death, the heir is entitled, after the w idow’s 
death, to rely upon Art. 141 for the purpose of the deter- 
mination of the ejuestion whetlier the title is liarred l)y Lpse 
of time. To hold otherwise would in effect compel the 
Court in determining a question within the scope of the 
article to ignore the express woids of the article, {l.ord 
I'omlin.) MT. JAGGO BAI r. UtSAVA l.AL. 

(1929) 56 I.A. 267 =51 A. 439 = 27 A.L. J. 716 -- 
33 C W.N. 809 = 30 L. W. 60 -10P.L.T. 527 = 
31 Bom. L.R. 891 - 6 O.W.N. 589 - 50 C.L.J. 52 = 

a 117 I.C. 198- (1929) M. W.N. 762- 
A.I.R. 1929 P.C. 166 = 57 M.L.J. 160. 

Sale in executk)n of -Interest passing 
UNDER— Entire esi .ate or w idow’s interest only. 

binding on cstaii—Decrte recot^red against 

estate forr~SaU i n execution of. 

Where it appeared that the property of a deceased Hindu 
bought to be recovered by his adopted son had been sold in 
execution in satisfaction of decrees that had been recovered 
affecting the property for debts for wliich the estate of the 
deceased was unquestionably liable, hdd that the entire 
interest in the property, and not merely the widow’s interest 
therein, passed by the sale, and that the sale was binding 
on the adopted son. KAJAH DEBENDRO NARAIN ROY v. 
COOMAR CHUNDERNATH ROY. (1873) 2 Suth. 863 = 

20 W. E. 30. 


HINDU -LhA^—iCrntd.) 

Widow— Decree against— 

Sale in execution of — Interest passing 
UNDER— Entire estate or widow’s interest 
Ol\V,\—{Contdf) 

Debt binding on estate — Personal decree against 

widow for — Sale in execution of. 

Where a decree was obtained personally against the 
daughter of the last male owner and his estate was sold in 
execution thereof, held that the decree and execution sale 
w ould not bind the reversion, even though the debt for 
which the decree was obtained was one binding on the 
estate. {Lord Pkillimore.) LaLIT MOHUN v. Srimati 
Davamoyi. (1927) M.W.N. 95= 29 Bom. L. E. 769= 

25 L.W. 709 = 45 C.L.J. 404=105 LC. 469 = 
A. I. E. 1927 P. C. 41 = (1926) 52 M. L. J. 426. 

Maintenance of mother-in-law — Arrears of — 

Personal decree against widaio for — Sale in execution of. 

A Hindu widow having allowed the maintenance payable 
to her molher-in-law lo fall ’.nto arrear, the latter sued her 
personally for the recovery of the said arrear with interest. 
The decree passed in that suit ordered that the mother-in- 
law should recover fiom the daughter-in law a stated sum 
on account of her claim. In execution of that decree, the 
right, tide, and interest of the daughter in-law in certain 
property inherited by her from her husband was sold. The 
notification of the sale was that a sale would be held of 
whatever right and inteiest the judgment debtor had in the 
property, and it was specifically pointed out that besides the 
right and intere.st of the judgment debtor the right and 
interest of no other person would be sold at the said auction 

Held, that what was intended to be sold and what was 
sold at the said sale was the widow’s interest only of the 
daughter in-law, and not the absolute estate in the property 
(280-1). 

The claim in respect of which the decree was obtained 
was a personal debt of the daughter-in-law. The decree 
was a personal decree against her. All that would be sold 
under it was her interest as widow'. And that was all that 
was in fact sold (280). {Sir Barnes Peacock.) BarJUN 

DOOBEY 7’. Rru Bhookum Lall Awasti. 

(1875) 21. A. 276 = 1 C. 133=24 W. R. 306 = 

3Sar. 541 =3 Suth. 207. 

Mesne profits and cosis-^Decrec for. against widow 

and other members of htisbaiuVs family — Execution of. 
against only widiAo's share of property — Sale of right, 
and interest' of wideno in. 

A suit was instituted by the daughter of a meml)erof a 
joint family for the recovery of her father’s share in the 
family pre pertyas his heiress. The defendants in that suit 
w'ere the surviving male members of the family, S. the 
widow of another deceased member, and B. the re\'ersionary 
heir of A’s husband. S renmined ex parte but the other 
members set up in defence a hibbanamah by the plaintiff’s 
father by which it w'as alleged that the plaintiff’s father had 
conveyed his .share to them. That defence was found 
against, and a decree was passed in plaintiff's favour 
against all the defendants, including S. for possession* 
mesne profits and costs. In execution of that decree for 
mesne profits and costs, .V’s light, title, and interest in her 
share of the family property was sold. 

that under the execution sale the entire property 
itself, and not merely the right therein of S a.s widow 
passed (74). 

If in the execution of that decree the right, title, and 
interest of all the other members of the family had been 
sold, then, although one portion of it was represented by 
the widow, S. the whole property would have passed to the 
purchaser. The reversionary interest of B would have passed, 
although the share of husband was represented by her. 
There is no reason why the same result should not follow 
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Widow— Decree against— 

Sale in execution of— Interest passing 
UNDER — Entire estate or widow’s interest 

ONLY— (CfW/rt’.) 

merely because the execution was against only the widow’s 
share of the property. The description of the property sold 
as her right, title, and interest, in accordance with the pro- 
visions of S. 249 of C. P. C. of 1859 is not conclusive of 
the sale being of the widow’s right only. Looking to the 
judgment in the suit in which the decree was passed, their 
Lordships are of opinion that the whole interest in the 
estate passed under the sale in execution (72-4). {Sir 
Barnes Peacock.) JUGOL KiSHORE v. MAHARAJAH 
JOTINDRO MOHUN TaGORE. (1884) 11 LA. 66 = 

10 C. 985 = 4 Sar. 553. 

Question as to — Judgment in suit in which decree 

was passed — Reference to — Permissibility. 

Where in execution of a decree obtained against a Hindu 
widow her right, title, and interest in her husband’s pro- 
perty is sold, and the question arises as to what was sold 
under the right, title, and interest of the widow, the Court 
is at liberty to look to the judgment in which the decree 
was passed (74). {Sir Barnes Peacock.) JUGAL KiSHORE 
V . Maharajah Jotindro Mohun Tagore. 

(1884) 11 1. A. 66 = 10 C. 985 (992) =4 Sar, 553. 

Rent decree under Bengal Rent Act X of 1859 — Sale 

in execution of. See BENGAL ACTS— RENT ACl' X OF 

1859— Hindu widow. (1872) 14 M. I. A. 605 (615-6). 

Rent decree under Bengal Tenancy Act VIII of 1869 

— Sale in execution of — Special procedure under Act not 

followed, Bengal Acts— Landlord and Tenant 
Procedure act of 1869 , Ss, 64, 59. I 

(1903) 30 I. A. 81(87 8) - 30 C. 550. 

Rifted, title and interest of widmv — Description of 

property sold as — C. P. C. of 1859. 

S. 249 of C. P. C. of 1859 enacts that the proclamation 
of a sale in execution shall declare “that sale extends only to 
the right, title, and interest of the defendant in the property 
specified therein.” In the case of a widow it is necessary 
that the proclamation shall make that statement. But there 
are many cases in which when the right, title and interest 
of the widow is sold the whole interst in the estate passes. I 
In other cases the whole interest does not pass. The case 
depends upon the nature of the suit in which the execution 
issues. If the suit is simply for a personal claim against 
the widow, then merely the widow’s qualified interest is 
sold, and the reversionary interest is not bound by it. If, 
on ihe other hand, the suit is against the widow in respect 
of the estate, or for a cause which is not a mere personal 
cause of action against the widow, then the W'hole estate 
passes. In many of the cases, although the right, title, and 
interest of the widow had been sold, the whole interest in 
the estate was held to have passed and the reversionary heir 
to be bound by it (73-4), (^'/> Barnes Peacock.) JUGOL 
KiSHORE V . Maharajah Jotindro mohun Tagore. 

(1884) 11 LA. 66 = 10 C. 985 (991-2) = 4 Sar. 553. 

Sale of Land for Revenue Arrears Act / of 

S. 9 — Suit against widiUo under y for recovery of revenue 
arrears payable by her but in fact paid by plaintiff — Decree 
in — ^’<7/^ in execution of. 

//, the mortgagor of a Talook, died leaving no male issue 
but only a widow. Similarly, Ny the mortgagee, died leaving 
only a widow', who became entitled to his rights as mort- 
gagee of the Talook. To save the Talook from being sold 
under Act I of 1845 for revenue allowed to fall into arrears 
by B's widow, N's widow borrowed money from the father 
of the appellants and paid up the arrear of revenue due in 
r««pect of the Talook. Thereafter N's widow sued IPs 
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Widow— Decree agaiiist~~-{Contd.) 

Sale in execution of— Interest pas.sino 
UNDER— Entire estate or widow’s interest 

OliLY—iContd.) 

widow for the recovery of the amount so paid by her. The 
plaint in that suit did not raise any claim against the estate 
itself and only sought relief against IPs widow personally. 
The decree made in that suit was similarly a general decree 
against I/'s widow, and was not a decree again.st the Janrl. 
That decree was assigned by widow in favour of the 
appellants. They attempted to execute the decree by a 
sale of the whole Talook, but their claim was siicces.-ifully 
opposed by the reversionary heirs of H. Thereupon the 
appellants instituted the suit out of which the appeal aro.se. 
The suit was brought under the provisions of S. 9 of Act I 
of 1845 ; it sought repayment only under that section, as 
against //’j- widow, and to have the Talook sold for that 
purpose. 

The High Court held that chey had not to decide the 
question whether, by payment of the revenue in ai rear, the 
person who had such an interest in the Talook as to entitle 
her to pay the arrear, and who thereby saved tlie Talofjk 
from being sold did not thereby acquire a lien or charge on 
the Talook to the extent of the money so paid and interest 
thereon, but that the question they had to decide was 
simply and merely whether that equity could be enforced in 
a suit brought under the provisions of S. 9 of Act 1 of 1845, 
which was confined to the object authorised by that 
section, and which did not proceed against the persons who 
had an interest in the property in succession after the death 
of the widow in possession. 

Held that the High Court came to a correct conclusion 
as to the construction of S. 9 of Act I of 1845 (265-6). 

The Iverson who pays tiie arrears of the revenue must, if 
he seek to enforce the charge acquired on the Talook wludi 
he saves from sale, do so in a suit properly framed for tliat 
purpo.se, and not merely in a suit whicli is confined to a 
personal remedy against the person in p<.)>sessi(>n of ilie 
Talook. If the person w^ho so pays the arrears of revenue 
seek repayment only under S. 9 of Act I of 1845, as against 
the person in possession of the Talook, wiio has but a 
limited interest therein, and confines his suit to that object, 
the decree so obtained against the person in possession can 
only be made effectual against the property of that person, 
including such interest as she had in the Talook (266). 
{Lord Romilly.) NUGENDER ChunDER GhOSE v. 

Sreemutty Kaminee Dossee. 

(1867) 11 M. LA. 241 = 8 W. E. P. C. 17 = 2 Suth. 17 = 

2 Sar. 275. 

Sale in execution of— Minor son— Interest of. 

1 f and when passes under sale — Bengal Act XI of 

1859 — Sale under. 

The appellant, pursuing his remedy for rent under 
Bengal Act X of 1859, in the Collector’s Court, had 
obtained a decree for the arrears of rent in respect of which 
he sued against C, as the widow of G and the guardian of 
her infant son //. In that suit the case set up by the 
defendants was, that // was not the heir of his father, that 
he had been adopted into another family, and that con- 
sequently the widow' was the sole heiress and representative. 
The decree was against the widow in that capacity. It 
declared that the son was not liable, and ended with a 
declaration, which clearly pointed to the realisation of the 
demand out of the estates of (7, and showed that the decree 
was made against the person supposed to l>e the heir and 
representative of G, Other difficulties being interposed in 
the way of executing that decree, appellant instituted a suit 
in the Zillah Court and obtained a decree, in effect, estab- 
lishing that H was the heir of G. Thereupon the execution 
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Wiclo'iv’— Decree against— 

SaI.K jN l-.XECUTION OF— MINOR SON— INTEREST 
OK* — {Cotitd.) I 

of the Collector’s decree, which had been stayed in the 
interval, was proceeded with, and the interest of the widow 
w.is sold under Act XI of 1859, and was purchased by the 
dfciee-holdcr. 

Hcldy reversing the High Court, that the entire estate 
passed under the sale, and not merely the widow’s interest 
therein. 

The proceedings took place under Act XI of 1859, and 
that Act appears to contemplate that the estate should be 
put up for sale, and that the person w’hose interest should 
be nominally sold should l>e the registered proprietor. In 
this case, the widow was the registered proprietor. But the 
case does not rest there, because in the certificate of sale 
there is a distinct reference to the decree obtained by the 
appellant fiom the Zillah Court, and, therefore, the whcle 
proceeding, if fairly looked at, amounts to this, — that the 
estate of G was sold under that decree in execution for his 
debt, and tliat the interest of his widow, the registered 
proprietor and ostensible owner of the estate, and aho the 
interest of his son, if he had any interest, was hound by 
that decree (615-6). (A/V James W . Colviled) Gt nfRAE 

Manager of the Raj Durkhanga z*. Maharajah 
COOMAR Kanaput Singh. (1872) 14 M. I. A. 605 = 
17 W. E. 459 = 10 B L. R. P. C. 294 - 2 Suth. 575. 

Suit by her to set aside, on ground of fraud- 
dismissal OF— Reversioner’s suit subsequent 
IN respect of same property after 

widow’s death. 

■ Maintaiiiability. 

In execution of a mortgage decree passed against a Hindu 
widow her share in the income of a shebaitship was sold 
and purchased by another. The widow subsequently 
biought a suit to set aside the decree on the ground of fraud, 
but the same was dismissed on the ground that she should 
apply under S. 244 of C. P. C. of 1882. Alter her death 

the reversioner brought a suit claiming the share of the 
income of ttie shebaitship. 

Held tliat the former decision did not operate as res 
judicata (272). {Sir John Edge.) JALANDHAR THA- 
KUR 7’. JHARULA DaS. (1914) 41 1. A. 267 = 

42 C. 244 (249-50)= 16 M. L. T. 210 = 
(1914) M. W. N. 636 = 12 A. L J. 1176 = 
16 Bom L. R. 845 = 20 C L. J. 360 = 18 C. W. N. 1029 = 

24 I. C. 501 = 27 M. L. J. 100. 

Transfer of portion of estate in satisfaciion 

OF— Interest passing under. 

• Entire estate or widaids interest only — Debt binding 

on estate — Decree for. 

In satisfaction of a decree obtained against a Hindu 
daughter, who had succeeded to her father’s estate, for a 
debt binding on the estate, she transferred a portion of the 
estate to the creditor. In her petition to the Court for 
permission to settle the claim in that way, she stated that 
the property to be assigned was "owned and possessed” by 
her, and that the creditor was to "enter into possession as 
a proprietor like the petitioner." 

Held^ on a construction of the transfer, that it was 
intended to convey an absolute estate. {Sir Andreio Scoblef) 

Karim-ud Din v. Gobind Krishna Narain. 

(1909) 36 I. A. 138 (146-7)= 31 A 497 (606) = 
6M. L. T. 276 = 10 C. L. J. 243 = 13 C. W. N. 1117 = 
11 Bom L.R. 911 = 6 A. L. J. 807 = 31.0.796= 

19 M. L J. 687. 
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Widow— Decree against— 

Will of husband— Widow with widow’s estate 

AND POWER OF APPOINTMENT GIVEN BY— 

Decree against. 

Effect ofy against heir sicbseguently appointed by her 

under paiver^ 

A/, an Oudh talookdar, executed a will appointing his 
wife full owner and proprietor of the taluk after his death, 
with power to appoint an heir to and representative of the 
lalook. On M's death, hR widow executed a will appoint- 
ing the respondent heir to and representative of the talook 
afte her death. Thereupon the appellant, the daughter’s son 
of instituted a suit for a declaration that he was entitled 
to succeed to the taluk as heir, by virtue of Act I of 1869, 
being, as he alleged, a daughter’s son, w^ho had been treated 
by Af as a son within the meaning of S. 22, cl (4) of the 
Act. He also prayed for the cancellation of the wills of M 
and of his widow'. The defendants to that suit were M's 
widow, the respondent, then a minor, and certain others. 
It was ultimately held by the P. C. in that suit that the will 
of M had been duly revoked by him in his lifetime, and 
that the appellant was entitled, under Act I of 1869, to 
succeed, as ab intestatOy lo the talookdari estate of M, 

In a suit subsequently instituted by the respondent, 
raising the same issue upon the revocation of M's will, the 
respondent contended that he was not bound by the judg- 
ment in the prior suit, because he was a minor when the 
former suit was commenced, and he was not represented 
therein by a duly appointed guardian. 

Held that, even if the respondent was not bound as a 
party to the suit, M's widow fully represented the estate in 
the previous litigation, and that consequently the judgment 
in the former suit against her was binding on the respondent 

(207). 

Under M's will, until his widow had appointed 
another to be owner and representative, her estate in the 
taliiq was sul'ficient to constitute her the full representative 
of it in the former suit. Her estate was at least as large as 
that of a Hindu widow in her husband’s property, and a 
decree fairly and properly obtained against her is, under the 
ruling in the Shivagunga case, binding on the respondent 
(207). {Sir Montague E. Smith.) PARTAB NARAIN 

Singh v. Trilokianath Singh. (1884) 11 1. A. 197= 

II C. 186 (197) = 4 Sar. 667= Bald. 174 = 

R. & J’s No. 86. 

Widow— Deed by— Will or appointment of heir 

present and irrevocable. 

Test. See HINDU Law— WILL— APPOINTMENT 

OF heir, present and irrevocable. 

(1884) 11 1. A. 197 (208-9) = 11 C. 186 (197-8). 

Widow— Estate of. 

See Hindu Law— Widow— Inheritance to 

husband— Estate got by. 

Widow— E stoppel against . 

Effect of, on reversioners— Estoppel purely personal 

to widow. See Hindu Law— Reversioner— Widow 

—Estoppel against etc. (1912) 39 I. A, 142 f 148) = 

34 A. 398 (404). 

Widow— A t Post Facto acts— Charging of estate hy, 
with obligations not originally binding upon U. 

Power of. . . u ^ 

It would be a serious extension of the law, as hitnerw 

applied, to hold that a woman with a limited interest could, 

by acts ex post fac^Qi charge upon th® estate which she re* 
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Widow— Ex Post Facto acts— Charging of estate 
by, with obligations not originally binding upon 

it — {^Cotitd.) 

presents obligations not originally binding upon it. (^Sir 
Arthur Wilson.') BHAGWAT DaYAL SlNGH v, OEBI Da- 

YAL SaHU- (1908) 35 LA. 48-35 C. 420 (429)- 
7 0. L. J. 335- 12 C. W. N. 393-6 A. L. J. 184- 
3M. L. T. 344-10 Bom. L. E. 230 = 14 Bur. L. E. 49 = 

18M. L. J. 100. 

Widow— Family arrangement by. 

Alienation by way of—Beuefit under — Reversioner 

taking — Estoppel as against^ and his heirs as regards dis- 
puting validity of alienation. 

The question in che appeal was as to the validity of an 
ijara executed on 7 — 9 — 1863, for a term of 60 years, by a 
Hindu widow named S. 

It appeared that the ijara was part of a general family 
settlement whereby the widow divided up the family pro 
perty amongst the various reversioners, reserving to herself 
only a comparatively small annual income which might fair- 
ly be looked on as representing maintenance. A was one of 
such reversioners. He was one of the actual le.ssees under 
the ijara, and he principally benefited by it. 

A died in 1882, so that S (who died in 1893) survived 
him 11 years. The appellants were four sons of A, and on 
the death of 6* they became entitled directly to share in any 
family property of which she was the life tenant. They 
brought the suit ovt of which the appeal arose to set aside 
the ijara, on the ground that it was an unauthorised inter- 
ference by the widow with the reversionary interest which 
did not belong to her. It appeared, however, that from the 
year 1882, when A died, to the year 1893, when A' died, they 
(the appellants) themselves took the benefit of the family 
arrangement repre.semed by the ijara in question. 

Heldy that it was a fair inference from the conduct of the 
appellants tliat they believed that the arrangement had been 
made in grxxl faitli, and under sucli circumstances of neces- 
sity as would give it validity according to Hindu law (805). 
\Urd Moulton.) BljOY GOPAL MUKEKJl 7^ GikINDRa 
Nath MukerJI. (1914) 41 C. 793 18 C. W. N. 673 - 
19 C. L. J. 620 = 16 M. L. T. 68 = (1914) M.W.N. 430- 
1 L. W. 633-16 Bom L. E. 426 = 12 A.L. J. 711 = 

23 I.C. 162-27 M. L. J. 123. 

In 1868, the surviving widow of a deceased Hindu 

alienated most of her husband’s properties by and under 
three deeds. By one of these she ma^.le a gift of certain of 
these properties to her brother ; by another she purported to 
sell half of certain other lands to one /f, who, on the widow’s 
death in 1912, was the nearest heir of her deceased hus- 
band, and by the third she sold the other half of those pro- 
perties to her son-in-law. There was only one small pro- 
perty left unalienated. The three deeds were all executed 
and registered on the same day. The deed of a gift in favour 
of the brother was attested by A and the son-in-law ; the deed 
of sale in favour of the son-ln-law' was attested by // and 
the brother ; and the sale.deed in favour of A w'as attested 
by the brother and the son in-law. And the widow as exe- 
cutant was identified before the Registrar in respect of all 
three deeds by A. In 1882 A sold the properties purchas^ 
by him as aforesaid at a profit of Rs. 1,000. A, w*ho survi- 
ved the widow by nearly 6 years did not in his lifetime seek 
to set aside the alienations in favour of the brother and the 
son-in law. 

In 1918, A*s sons and grandsons instituted the suit out of 
which the appeal arose to recover the properties alienated 
by the widow on the ground that the alienations were not 
Valid. Owing to the long lapse of ime, no proof was forth- 
coming as to what actually occurred between the parties on 
occasion of the said alienations. There was not suffici- 
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Widow— Family arrangement hy—(Contd.) 

ently definite evidence to come to a conclusion as to how far 
any of those prof)erties w’ere validly encumbered, or W'hat 
was done with the purchase money alleged to have passed 
on the two deeds of sale. 

//eld, that the decision of the case depended upon how far 
the three documents could l>e taken as separate and inde* 
pendent, or so connected as to form one transaction ; that 
all the circumstances strongly pointed to the three documents 
being part and parcel of one transaction by which a disposi- 
tion was made of the last owner’s estate, such as was likely 
to prevent disputes in the future and therefore in the best 
interests of all the parties ; that A himself being a party to 
and benefiting by the transaction evidenced by the deeds was 
precluded from questioning any part of it ; and that the 
plaintiffs who claimed under or through A had no l>etter title 
to succeed in the suit than A had. 

The parties to the documents included, or after so great 
a lapse of time may l>c presumed in a very real sense to have 
included, all persons who had any actual or pc)ssible interest 
in the properties — namely, the widow herself, her brother, 
wlio was a natural object of her affection and bounty, her 
son-in-law , who was the natural protector of the interests 
of her daughter and grandson, and the nearest kinsman 
on the husband’s side and the only person from whom any 
opposition might be apprehended with regard to dealings by 
the widow concerning her husband’s estate (402). (Lord 
Sinha.^ RAMGOUDA ANNaGOUDA v . BHANSAHEB. 
(1927) 54 I. A. 396-46 C. L. J. 267 = 4 O. W. N. 876 = 
39 M.L.T. 250-29 Bom.L.E. 1380 =32 C.W.N. 88 = 

105 I. C. 708- A. I. E. 1927 P. C. 227- 

53 M. L. J. 350. 

/'livision of husband's estate among reversioners and 

reserving to widow only maintenance — Arrangement effect- 
ing — / jara executed by widens as part of with consent of all 
then reversioner < who took benefits under transaction — 
l \ilidity of ijara against actual reversioners. 

The question in the appeal was as to the validity of an 
ijara executed on 7 — 9 — 1863, for a term of oO years, by a 
Hindu widow named S. 

S was the widow of //, who died in 1832 without leaving 
any issue, making her his sole heiress. The property con- 
•sisted chiefly of landed property of considerable value. 

S was dispossessed of the property by one of her hus- 
band’s relatives, />, and was compelled, in 1844, to bring a 
suit against him and his two brothers, G &. A, to recover it. 
That litigation lasted till 1858, when the rights of A" to the 
estate of her husband were finally estaiilished by the Privy 
Council. S, however, did not thereupon obtain passession 
of the property. Further difficulties were raised and much 
of the property was threatened with the growth of adverse 
rights in the actual pos.sessors of the land, who refused to 
pay rent under the pretext that the title had not been settl- 
ed. The whole estate was in fact in very serious peril. 

While that state of things was still continuing, the ijara in 
question was .^oon executed by the widow. That ijara was 
evidently part of a general family settlement whereby the 
widow’ divided up the family property amongst the various 
reversioners, reserving to her.self only a comparatively small 
annual income which might fairly be looked on as represen- 
ting maintenance. The ijara itself was granted to A and A’ 
who was the son of G who liad died in the interval. The 
third brother, i9, did not directly take any interest under 
the ijara, but in October 1863 a dar-ijara was granted to his 
son of a portion of the property, and a large sum due from 
him on account of mesne profits was remitted by A*, so that 
it was dear that all branches of the family shared in the 
settlement. So far as the persons were concerned who then 
represented the reversion, it was clear that all this was done 
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Widow —Family arrangement hy—{Cofii(L) 

with their consent. They all took large interests under the 
anangement, and continued to enjoy them so long as they 

li\ed. 

// died in 18H2, and S in 1893. The appellants were four 
sons of /f, and on the death of S they became entitled direct- 
ly to share in any family property of which she \sas the life- 
tenant. They brought the suit out of which the appeal arose 
to set aside the ijara, on the ground that it was an unautho- 
rised interference by the widow with the reversionary inter- 
est which did not belong to her. 

The couits below decided that, on the facts of the case, 
the arrangement of which the ijara formed part was in truth 
dictated by the necessities of the case, and that the choice 
of ihe term of 60 years as the term of the ijara was made 
for the l)enefit of the estate and did not injure any one. 

'I'heir Lordships affirmed the judgments below (804). 

The case depends entirely on the facts, and it raises no 
new question of law as to the powers of a Hindu widow to 
deal with family propeity in case of necessity with the 
consent of the then present reversioners (804). {/.on/ Moul- 
ton) biJOY GOPAL MUKERJI 7/. GlRINDKA NATH 

MUKERJI. (1914) 41 C. 793- 18 C. W. N. 673- 

19 C. L. J. 620 - 16 M. L. T. 68 - 1 L. W. 533- 
ri914)M.W. N. 430 = 16 Bom. L.R. 425 = 
12 A. L. J. 711 - 23 I. C. 162 = 27 M. L. J. 123. 


Division of husband's estate behveen daughters and 

grandsons then lix’ing — Arrangenient effecting — Nature 
^and effect of— Vesting of property in daughters effectively 
—Division iutended to have effect only during foint lives 


of daughters. 

The question was whether an arrangement by which a 
Hindu widow, who had inherited the property of her decea- 
sed husband, made a division of the whole of that properly 

among her three daughters and her grandsons then living, 

certain parts of the property being given to the giaiul- 
.sons and the remainder being divided equally among the 
daughters, was a family arrangement effective y vesting in 
the daughters the shares allotted to them, with the re.Nult 

that none of the daughters could set up any claim at any 
time thereafter inconsistent witii the terms of an arrange- 
ment, or whether it was an arrangement made merely for 

convenience of administrtition, and intended to have effect 

only during the joint lives of the daughters, //eld, that the 
arrangement was of the former nature and not of the 


1 t 

The view that the division was made for convenience of 
administration, and was intended to have effect only during 

the joint lives of the daughters is wholly inconsistent with 

ilie account of the transaction given by the witnesses, with 
the fact that shares were given to grandsons whc> had no 
present interest in the property, and with the conduct of all 
the paities to the arrangement who, for a period of do years, 
had dealt as absolute owners with the property allotted to 
them (Viscount Cave.) MUSAMMAT NaRDEI BHaG- 

wIn SINGH (1919) 13 L. W. 436 (439-40) = 

9P»t. L.T.237 = 24C.W.N. 105 = 50 1.0.812. 


Division of husband's estate between daughters and 

grandsons-Arrangement effecting, acted upon for a long 

time, alienatiojis being also made on faith of it— Claim in- 
consistent ivith — Maintainability — Cj rand sons tight to 


question arrangement. . . , . 

N a Hindu, died in I8,i6, leaving him surviving a 

widow, /', and three daughters. On his death his e.state 
devolved on P. In 1875, /'.claiming to lie alisolutely en- 
titled to the property in her possession, made a divi.ion of 
the whole of it among her three daughters and her grand- 
sons then living. Certain parts of the property were given 
to the grsindsonSi who were sons of D and // (the p.aintitt^, 
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Widow— Family arrangement by— 

and the remainder was divided into three groups for which 
the daughters drew lots. The lot which included the suit 
village fell to M, the third daughter. The daughters and 
grandsons entered into immediate possession of their lots; 
and mutation of names was effected shortly afterwards, 
probably in the lifetime of P. 

/^ died in 1876, and after her death each of the daughters 
dealt with the property allotted to her on the division as 
her own absolute property. 

In 1883 and 1884, M sold the suit village to the predeces- 
sor in title of the respondents. /I admittedly knew of the 
sale at the time, but she made no objection to it inasmuch 
as she had control over the property allotted to heron the 
division. 

On the death of .4/ in 1912, // instituted a suit for the 
recovery of the suit village on the ground that it had been 
the property of her father, and that she had become en- 
titled to possession of it as his sole heir on the death of her 
mother and sisters. 

//eld that, having regard to the arrangement of 1875 
and to the events which had happened, it was not open to 
// to dispute the resijondent’s title to the suit village. 

From the time of the arrangement of 1875 until the com- 
mencement of this suit, that is to say, for a period of 38 
years, all the parties to the arrangement, including the 
plaintiff, dealt as absolute owners with the property allotted 
to them; and to this, with trifling exceptions, no objection 
was taken by the other parties to the division. In these 

circumstances ihe true inference appears to their Lordships 

to be that, at a time when P was claiming to be absolutely 
entitled to the property in her possession, and when her 
rights and those of her daughters were in doubt, the mem- 
l)ers of the family agreed and arranged among themselves 
that the whole property should l>e at once divided among 
the daughters and their sons then living, the mother sur- 
rendering lier claims and each daughter accepting the pro- 
perty allotted to her in severalty in lieu of the undivided 
share in the whole estate which would have devolved upon 
her on her mother’s death and abandoning her right of sur- 
vivorship on the death of either of her sisters. // who was 
a party to the arrangement is at all events bound by her 
own agreement ; and she cannot now be allowed to repu- 
diate the agreement and to impeach a sale which was made 
on the faith of ft. 

Quaere'. Whether the arrangement is binding on the 
grandsons (Viscount Cave.) MUSAMMAT HARDEI v, 

Bhagwan Singh. (1919) 13 LW. 436 (439-40)= 

2 Pat. L.T. 237 = 24 C.W.N.105 = 60 I.C. 812. 

Widow— Gift by. 

(For all the other cases. See HINDU LAW — GlFl' — 

Widow— Gift by). 

Donee under — Suit by, for possession of property 

gifted against heir-at-law of last male owner— Onus on 
plaintiff in. See EJECTMENT SUIT — HINDU LAW— 

Widow— Gift deed by. (1870) 13 M.I.A. 419 (423). 

Widow— Gift to. 

All the other cases will be found collected 

under (1) Hindu law— Gift— Widow— Gift to and 
(2) Hindu Law— Gift—Wife-Gift to]. 

/mmm'able propeity subject of — Alienation of 

Pvwer of— Express words conferring— Necessity. 

In the case ill I.. K. 35 I. A. 17, when originally heard 
before the High Court, it had been stated that under the 
Hindu law in the case of a gift of immovable property to a 

Hindu widow, she had no ixjwer to alienate unless such 
power was expressly conferred. The decision of this Hoard 
did no more than establish that that proposition was not ac- 
curate, and that it was possible by the use of words ot 
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HINDU LAW— 

Widow— Gift 

sufficient amplitude to convey in the terms of the gift the 
fullest rights of ownership, including, of course, the power 
to alienate, which the High Court had thought required to 
be added by express declaration. In that case it is true that 
there is some comparison drawn between the gift to a 
widow and gift to a person not under disability, but that 
was not the foundation of the decision, which depended 
entirely upon the wide meaning attributed to the words in 
which the gift to the widow was clothed. More recent de- 
cisions of this Board do nothing but repeat this same pro- 
position in other words(]35). i^Lord Buckmaster'), Rama- 
CHANDRA Kao V, Ramachandra R.AO, 

(1922) 49I.A. 129-45 M. 320(327 8)- 
30M.l t. 154 = 26 C.W.N. 713 = 35 C L J. 345 = 
20 A.LJ. 684 = 16 L.W. 1 = (1922) M.W.N. 359 = 
24 Bom. L.R. 963=A.LR. 1922 P.C. 80 = 

67 1.0.408 = 43 M.LJ. 78. 


Immovable property siibf^ci of — Alteuaiicn of — Res- 
trictions on~~Texts relating to. 

The texts which restrict a ^Yoman's power of disposition 
over immovable property given to her by her husband in 
his lifetime are different from those which both restrict her 
power over immovable property inherited from her hus- 
band, and regulate the course of its devolution. To the 
former class belong the text of Narada : '* Property given to 
her by her husband through pure affection, she may t njoy 
at her pleasure after his death, or may give it away, except 
land or houses"; and the text of Katyayana : “ What a 

woman has received as a gift from her husband, she may 
dispose of at pleasure after his death; if it he moveable; 
but as long as she lives, let her preserve it with frugality ” 
To the second class belongs the text of Katyayana ; “The 
childless widow preserving inviolate the bed of her Lord, 
and strictly obedient to her spiritual parents, may frugally 
enjoy the estate or property until she die; after her the 
legal heirs shall take it." The latter text includes both 
moveable and immovable property (510-1). i^Sir James 
W. Colvile). BHUGWANDEEN DOOBEY v. Myna Baee. 

(1867) 11 M.I.A. 487 = 9 W.R.P.C. 23 = 

2 Suth. 124 = 2 Sar. 327. 


Life interest unthout poioer of alienation— Gift of 

~ Alienation of portion of property to preserve rest of estate 
— Widcnv's pcnocr of . 

A (166(1 execute^^l by Hindu in favour of his widow gave 
her a life interest in the properties covered by the deed, and 
power to adopt a son. It di<l not give her authoiity to 

alienate the estate. . 

Held that, if the estate was secular property, the widow 

would have, as its manager, power to alienate it if it be 

came necessary to do so to preserve the rest of the family 

estate (56). i^Sir Montague lu Smith.) WAR 

NATH ROY V. KaM CHUNDER SeN. 

2 C. 341 (346)= 3 Sar. 681= 3 Suth. 375. 


Widow -Husband. 


Debt of. 

Payment of, out of his estate—mdoro's duty as to. 

It is not in dispute that, by the Hindu law-, the widow is 
bound to pay her husband’s debts out of his est^e (Id). 

{Mr. Pemberton Leigh.) SREEMUITY 

V. SlBCHUNDER MULLICK. (1854) 6 M. 1. A. 1 

• 1 Sar. 484. 


Suretyship of widow for — Deed creating. 

The suit was brought against the widow's of Rajah C, the 
plaint expres.sly stating that ^he claim was founded or based 
upon the bond which w’as therein mentioned. The Pjaint 
expressly stated that the debt was a debt due from the R^O^ 
himself, consequently that it w’as not a debt due from the 


HINDU LAW-fCW^L) 

Widow — Husband— (6Wrt'.) 

Debt 0¥—{Contd). 

Ranis, hut from the Raja himself. Therefore the claim 
against the Ranis was in the nature of a claim against 
sureties. 

The bond, which was expressed to be made by the 
Ranis, began by declaring that, the Raja having had mone- 
tary dealings with one G, the banker, the proprietor of the 
firm which was there mentioned, “ we,” that is, the Ranis, 
“ also entered into similar dealings with the firm of the 
said Mahant ; that the whole of the principal debt and in- 
terest, consisting of certain unpaid items of previous deal- 
ings, and the loan we took on the occasions of the marriage 
and the ‘ Muklawa ’ ceremony of the Bibi Sahiba having 
been balanced, the sum of Rs. 16,960-10-6 has l)een found 
due by us up to the present date ; that we are at present 
unable to pay up the said sum in consequence of our estates 
being under the management of the Government, along with 
those of the Raja for the liquidation of the debts of the 
bankers." 

Held that the bond on the face of it was inconsistent 
with a claim against the Ranis as sureties (98-9). 

This l)ond commences with slating that there had been 
transactions between the bankers and the Raja, and that 
the Ranis had similar dealings, draw-ing, therefore, a dis- 
tinction between the dealings of the bankers with the Raja 
on the one hand, and dealings of the same bankers with the 
Ranis on the other hand. It also draws a distinction be- 
tween the estates of the Ranis and the estate of the Raja. 
Therefore, it appears to their Lordships that, upon the con- 
struction of this bond, it cannot be successfully contended 
that, \shere the words “ w'e " or “ us " are used, those words 
must ])e considered as including the Ranis and the Raja, 
because there is throughout the bond the distinction drawn 
b-.tween the dealings of the Raja and the dealings of Ranis, 
Ijetweeii the Ranis personally and the Raja, and between 
the estates of the Ranis and the estate of the Raja (99). 
{Siy Liiwrenee Peel.) MaHANT JaYRaM Gik RANt 
ShivraI Koer. U869)2B. L. R. 98 = 2Sitth. 216 = 

11 W. B. 41 P. C. = 4 M. J. 207. 

Suretyship of widerw for — Suit to establish — Onus on 

plaintiff in. 

The suit was brought against the widow's of a deceased 
Raja, the plaint expressly stating that the claim was found- 
ed or based upon a bond which was therein mentioned. 
The plaint stated expressly that the debt was a debt due 
from the Raja himself, consequently that it was not a debt 
due from the Ranis, but from the Raja himself. Therefore 
the claim against the Ranis was in the nature of a claim 
against sureties. 

1 he evidence did not show, but, so far as it went, tended 
to disprove that the Ranis were informed of the circum- 
stances attending the debt, which was alleged in the plaint 
as being the Raja’s debt, or that they were informed of the 
transactions before the collectors, which raised a question 
as to the continued existence of the alleged debt. Ail that 
the evidence showed was, that the bond in question was 
I taken into the zenana, and was brought out again executed, 

I or -stated to have been executed by them. 

Held, that under the circumstances the claim, in the 
' nature of a claim against sureties, could not be established 
against the Ranis (99). {Sir Lawrance Peel.) MAHANT 
lAYRAM Gir V . Rani Shivraj Koer. 

(1869) 2 B. L. R. 98 P. C. = 11 W. R. 41 = 

2 Suth. 216- 4 M. J. 207. 
Estate of. 

See also UNDER HINDU LAW— WIDOW— INHERI- 
TANCE TO HUSBAND (1) Estate got by and (2) Right 

OF. 
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Widc'W -Husband--(C^w/fi .) 

KSta'I K of — {CoJiiii.) 

Kecovery from widow of — Presumptive reversioner’s 

suit for, on foot of joint status of himself and deceased — 
Finding that deceased was divided member — Decree proper 
in case of — Dismissal of suit — Declaration of reversionary 
clyaracter of plaintiff — Propriety. See HINDU LAW — RE- 
VFKSIONKR— PKESUMPI IVE REVEKSIONEK — S'l'ATUS OF 

— Declakation of. (1880) 6 C. L. K. 528. 

— — Scftiiffit'ui ivith 7t7t/eT.» of^ to exclusion of other 
heirs of hwihand — Estate acquired by 7vid(ni) under. 

When on the death of a malgoozar his widow was admit- 
ted to a settlement of the villages held by her husband to the 
exclusion of his other heirs, and she continued in possession 
for 19 years, that is. up to the time when a regular settle- 
ment took place with her upon the ground of her long 
possession, and upon the death of the widow the other heirs 
claimed the property alleging that the widow after her 
husband’s death held the property in tru.st for the other 
heirs of her husband : held that there was no evidence of 
anything like an admitted or implied trust, and that the 
widow could not be fixed with a trust for the whole family 
except upon satisfactory evidence that she consented to the 
acceptance of that trust and to take the estate upon it. 

If. however, it had been clearly made out that she held 
under a trust, an enlargement, whatever it may have l)een, 
of her proprietary interest in the villages upon that regular 
settlement, would not have made her less a trustee, and she 
would have taken whatever additional interest she thus 
acquired subject to the original trust. {Sir James IV. Col- 
z’lle.) Asad Ali Heu Zaffer Ai,i Bfg. 

(1879) 3 Suth. 623(625, 626-7) = Bald 262 = 31. J. 387. 

Suit on behalf of — Right of — Authority to adopt — 

Pas.session of — Effect. See HINDU Law — ADOPTION — 

Authority to adopt— Widow’s right to sue on 
BEHALF of ESTATE. (1858) 7 M. I. A. 169 (206). 

(tIFT by. 

Sec Hindu I. aw — Widow — (Dft to. 

Inheritance to. 

• See Hindu Law— Widow— Inheritance to 

HUSBAND (1) Estate got by and (2) Right of. 

Testamentary wishes of, not legally carried 
out — Alienation by widow giving effect to. 

-Validity of — Estate conveyed under. See HINDU 

Law — Widow — Alienation by — Husband’s testa- 
mentary wishes, etc. (1917) 45 C. 733(739). 

Trade of. 

See Hindu Law — Widow— Trade of husband. 

Widow— Inheritance to husband— Estate got by. 

Alienation of— Restrictions on. 

Devolution of, after death of widow. 
Enjoyment of — Powers of alienation over — 
Limit to. 

Nature and incidents of. 

Recovery of part of, from persons without 
TITLE— Right of. 

Settlement Officer’s order conferring pro- 
prietary right on widow in— Estate taken 

UNDER. 

4 

Alienation of— Restrictions on. 

[See- also HINDU LAW— WIDOW— INHERITANCE 

TO HUSBAND— Estate got by (l) Enjoyment of and 
(2) Nature anp incidents of.] 


HINDU Ui.W~{Contd,) 

Widow— Inheritance to husband— Estate got by 

—(Contd.) 

Alienation of— Restrictions ON~{Coutd.) 

Basis and purpose of. 

It is not merely for the protection of the material interests 
of her husband’s relations that the fetter on the widow’s 
power of alienation is imposed. Numberless authorities, 
from Menu downwards, may be cited to show that, accord- 
ing to the principles of Hindu Law, the proper state of 
every woman is one of tutelage ; that they always require 
protection and are never fit for independence. The autho- 
rity of Menu is cited for the proposition that, if a woman 
have no other controller or protector, the king should con- 
trol or protect her. Again, all the authorities concur in 
showing that, according to the principles of Hindu Law, the 
life of a widow is to be one of ascetic privation. Hence, 
probably, it gave her a power of disposition for religious, 
which it denied to her for other, purposes (551-2). {Lord 
Justice Turner.) COLLECTOR OF MaSULIPATAM v. CAVA- 

LY Vencata Narrainapah. (1861) 8 M. I. A. 629- 

2 W. E. 61 = 1 Suth. 476 = 1 Sar. 820. 

Not dependent upon existence of collateral heirs of 

husband. 

The restrictions on a Hindu widow’s power of alienation 
are inseparable from her estate, and their existence does not 
depend on that of heirs capable of taking on her death (553). 
{Lord Justice Turner^} COLLECTOR OF MASULIPATAM 

V. Cavaly Vencata Narrainapah. 

(1861) 8 M.I.A. 629 = 2 W.E. 61 = 

1 Suth. 476=1 Sar. 820. 

— Effect on, of partition between co-widows under Act 

XIX of 1841. See HINDU LAW— WIDOW— CO-WIDOWS 

—Partition between— Succession Property pro- 
tection ACT. (1867) 11 M.I.A. 487 (616 6). 

A widow has only a limited power of disposition of 

the property. She can, however, alienate the estate in cer- 
tain circumstances and under certain conditions (739). {Sir 
Walter Phillimore.) RaDHAKANT LAL v. NAZMA BEGUM. 

(1917) 46 C. 733= 22C.W. N. 649 = 27 632= 

16 A.L J. 637 = 5 P.L.W. 72=23 M. L. T. 392 = 
(1918)M.W.N. 386 = 20 Bom. L.E.724 = 

45I.C. 806 = 36 M.L.J. 99. 

' Immcn'eable property — Absolute poiuer of alienation 
of — Custom conferrittg — Proof of. 

As to an alleged custom amongst Gyawals. that a widow 
could, overriding Hindu law, have an absolute and entire 
power over the immoveable estate of her husband, it is suffi* 
cient to say that no such custom has been proved (33). 
{Lori Morris.) BEHARI LAL v. MaDHO LAL AHIK 

GyawaL. (1891) 19 I. A. 30=19 C. 236(242) = 

6 Sar. 88. 

Immoveable property — Mithakshara law. 

A woman cannot, even according to the Mithakshara, ali- 
enate immoveable property inherited from her husband, and 
upon her death it descends to the heirs of her husband, and 
not to her heirs (l5). {Sir Barnes Peacock?^ BRIJ INDAR 

Bahadur Singh v. Ranee Janki koer. 

(1877) 5 I.A. 1 = 1 C.L.E. 318 = 3 Sar. 763 = 
Bald. 148 = 3 Suth 474 = E. and J’s No. 48. 

Imnumeable and mcrveable properties — Benares 

School. 

According to the law of the Benares School, no part of 
her husband’s estate, whether moveable or immoveable, to 
which a Hindu woman succeeds by inheritance, forms part 
of her stridan. or particular property. Her power of disp^*' 
tion over both is limited to certain purposes ; and on her 
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Widow — Inheritance to husband— Estate got by— 

{CON/ci,) 

ALIENATION OF— RESTRICTIONS ON— 

death both pass to the next heir of her husband (513 4). 
(Sir James W, Co/vi/e,) BHUGWANDEEN DOOBEV 

Myna Baee. (1867) 11 M I.A. 487=9 W.R. P.0. 23 = 

2Suth. 124=2 Sar. 327. 

— ,nJmmffveabU and moveable properties — Ancestral and 


self-acquired properties — Distinction — Bengal laxv — Laxv in 
Western Schools. 

The result of the authorities seems to be that, although 
according to the law of the Western Schools the widow may 
have a power of disposing of moveable property inherited 
from her husband, which she has not under the law of 
Bengal, she is by the one law, as by the other, restricted 
from alienating any immoveable property which she has so 
inherited ; and th;.t on her death the immoveable property, 
and the moveable, if she has not otherwise disposed of it, 
pass to the next heirs of her husband. There is no distinc- 
tion in that respect between ancestral and acquired property 
(175*6). C^/> James W. Colvile.) MUSSUMAT THAKOOR 
DEYHEEr. Rai Baluk Ram. (1866) 11 M. I. A. 139 = 

10 W.R P.C. 3 = 21I.J.N.S. 106 = 

2 Sutb. 49 = 2Sar. 231. 


Movcable property. 


The reasons fqr the restrictions which the Hindu law im 
poses on the widow’s dominion over her inheritance from her 
husband, whether founded on her natural dependence on 
others, her duty to lead an ascetic life, or on the impolicy of 
allowing the wealth of one family to pass to another, are as 
applicable to personal property invested so as to yield an 
income as they are to land. The more ancient Texts im- 
porting the restriction are general. It lies on those who 
assert that moveable property is not subject to the restric- 
tion to establish that exception to the generality of the rule 
(513), (Sir James W. Colvile?) BHUGWANDEEN DOOBEY 
Myna BaeE. (1867) ll M. I. A. 487 = 

9 W.R.P.C. 23 = 2 Suth. 124=2 Sar. 327. 

Text relating to. 


To the class of texts which botl) restrict a widow’s power 
over immoveable property inherited from her husband, and 
regulate the course of its devolution, belongs the text of 
Katyayana : “The childless widow' preserving inviolate the 
bed of her lord, and strictly oljedient to her spiritual parents, 
may frugally enjoy the estate or property until she die; after 
her the legal heirs shall take it.” This text includes lK)th 
movable and immovable property (5 10- 1), (Str James 
W. Colvile?) BHUGWANDEEN DOOBEV v. MYNA BAEE. 

(1867) 11 M.I.A.487 = 9 W.R. P.O. 23 = 

2 Suth. 124 = 2 Sar. 327. 

Devolution of, after death of widow. 

See Hindu Law— Widow— Inheritance to 

husband— Estate got by— Alienation of— Res- 
trictions ON— Immoveable and moveable proper- 
ties — Ancestral and self- acquired properties. 

(1866) 11 M.I.A. 139 (176-6 & 171). 

Hindu Law — Widow— Inheritance to hus- 
band— Estate got by— Alienation of — Restric- 
tions on— Immoveable .and moveable properties 
—Benares School. (1867) ll M.I A. 487 (613 4). 

--See Hindu Law — Widow— Inheritance to 

husband — Estate got by— Alienation of— Res- 
trictions on — immoveable property — Mithak 

SHARA LAW. (1877) 6 I.A. 1 (16) 

See Hindu Law — Widow — Inheritance to 

HUSBAND— Estate got by— Nature and incidents 
of. (1880) 7 1.A. 116 (164) =6 0. 776 (789-90). 


/ HINDU l^Vf—(Contd.) 

Widow— Inheritance to husband— Estate got by— 

(Contd.) 

Devolution of, after death of widow— 

(Contd?) 

See Hindu Law — Widow — Inheritance to 

husband— Estate got by— Nature and incidents 

OF. (1907) 34 LA. 87(91 2)= 34 C. 329(^333). 

See Hindu Law— Widow — Inheritance to 

HUSBAND— Estate got BY— Nature and incidents 
OF. (1915) 37 A. 369 (378-9). 

Change of rule of— Widow* s power as tOj with or 

xoithout reversioner's consent. 

A Hindu widow cannot provide for the descent of the in- 
heritance after her death in a line different from that pres- 
cribed by law, either with or without the consent of the re- 
versioners. (Sir Arthur Wilson.) RUP NakaIN v. GOPAL 

Devi. (1909) 36 I.A. 103 (112) = 36 C. 780(797) = 
10 C. L. J. 58=13 0. W. N. 920 = 5 M. L. T. 423 = 
11 Bom. L. R. 833 = 6 A. L. J. 567 = 3 1.C. 382 = 

93 P.R. 1909 = 146 P.W R. 1909 = 
68 P.L.R. 1910 = 19 M.L.J. 548. 

Texts relating to. See HINDU LAW — WIDOW — 

Inheritance TO HUSBAND— Estate got by— Aliena- 
tion of— Restrictions on— Texts relating to. 

(1867) 11 M.I.A. 487 (510 1). 

Enjoyment OF— I’owers of alien.viton over- 

limit to. 

-(See also HINDU LAW— WIDOW — INHERITANCE 

TO HUSBAND— Estate got by (1) Alienation of and 
(2) n.\ture and incidents of). 


In a contest for the possession of the property of a 

Hindu dying without issue, between his widow and his rela- 
tions, (he widow is entitled to the possession of the property 
(49). (Lord Giffard?) K.XSHI— NatH BaSak z. HaKA- 
SUNDARI Dasi. 

(1826) Vyavastha Darpana, 3rd Ed., p. 41. 

A Hindu widow inheriting the estate of her deceased 

husband is only entitled to enjoy it according to the rights, 
of a Hindu widow, which rights it appears to me to be abso- 
lutely impossible to define — I mean the extent and limit of 
her power of disposing of it; because, it must depend upon 
the circumstances of that disposition, whenever such disposi- 
tion shall be made, and must be consistent with the law- 
regulating such dispositions (49). (Lord Giffard.) KaSHI 

— N.vi'H Basak V. Harasundari Dasi. 

(1826) Vyavastha Darpana, 3rd Ed., p. 41. 

Lower Bengal. 

By the law as it pievails in Lower Bengal, the estate of 
inheritance which a Hindu widow takes in the property of 
her husband, dying without male issue, is limited in its en- 
joyment; she cannot alien such property, whether moveable 
or immoveable, except for certain defined purposes, and sub- 
ject to certain restrictions ; and it passes on her death to 
those who aie then the next heirs of her husband (I7l). 
(Sir James W. Colvile.) MUSSUMAT THAKOOR DeHVEE 
z'. Rai Baluk Ram. (1866) 11 M. I. A. 139 = 

10 W.R. P. C. 3 = 21 I.J.N.S. 106 = 

2 Suth. 49 = 2 Sar. 231. 

Texts relating to. 

A widow’s disabilities under the Hindu Law' depend in a 
great measure upon the notions which the Hindu legislators 
entertained of the infirmity and necessar>' dependence of the 
sex. The limitation of the widow’s enjoyment of her hus- 
band’s estate, and of her power over it, chiefly depends upon 
the dicta of Menu, Catyayana, Narada and others; and those 
authorities are received by the Western Schools as well as 
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Widow — Inheritance to husband — Estate got by — 

{Co}itd.') 

Enjoyment of— Powers of alienation over- 
limit 1 : 0 — {Contd,') 

l)y that of liengal. {Sir James W, ColvileJ MUSSUMAT 

Thakoor Deyhee Rai Baluk Ram. 

(1866) 11 M. 1. A 139(173) = 10 W. R. P. C.3 = 
21 1. J. N. S. 106 = 2 Suth. 49 = 2Sar. 231, 

and earlier decisions — Later current of deci- 

sio)t — Distincti on hehocen. 

The later current of decision gives to the widow a more 
free and complete usufruct of her husband’s property than 
is accorded to her by the texts and earlier decisions (l58). 
{Sir Arthur Ilobhoused) ISRI DUT KOER 7^ MUSSUMUT 
H ANSHUTTI KOERAIN. (1883) 10 I. A. 150 = 

10 C. 324 (334)=13 C. L. E. 418 = 4 Sar. 469. 

Nature and incidents of. 

[See a/soUimV LAW— WIDOW— INHERITANCE 

TO HUSBAND— Estate got by (1) Alienation of 
AND (2) Enjoyment of.] 

Under the Hindu Law the widow, though she 

takes as heir, takes a special and qualified estate. Compar- 
ed with any estate that passes under the English law by in- 
heritance, it is an anomalous estate. It is a qualified pro- 
prietorship, and it is only by the principles of the Hindu 
law that the extent and nature of the qualification can be 
determined (550). {Lord Justice Turner?) COLLECTOR 

OF Masulipatam V. Cavaly Venkata narrainapah. 

(1861) 8 M. I. A. 529 = 2 W. E. 61 = 1 Suth. 476 = 

1 Sar. 820. 

Where a Hindu widow succeeds to the estate of her 

husband, the whole estate is for the time vested in her, 
absolutely for some purposes, though, in some re.spects, for 
a qualified interest ; and, until her death it cannot be ascer- 
tained who will be entitled to succeed (604). {I^ord Justice 
Turner?) KaTAMA NaCHLYR v. THE RAJAH OF SHIVA- 

ganga. (1863) 9 M. I. A. 539 = 

2 W. E. C. E. P. C. 31=1 Suth. 520=2 Sar. 25. 

^According to the Hindu law, a widow, who succeeds 

to the estate of her husband in default of male issue, whe- 
ther she succeeds by inheritance or survivorship, does not 
take a mere life estate in the property. The whole estate 
is for the time vested in her absolutely for some purposes, 
though in some respects for only a qualified interest. Her 
estate is an anomalous one, and has been compared to that 
of a tenant in tail. It w'ould perhaps be more correct to say 
that she holds an estate of inheritance to herself and the 
heirs of her husband. But, whatever her estate is, it is clear 
that, until the termination of it, it is impossible to say who 
are the persons who will be entitled to succeed as heirs to 
her husband. The succession does not open to the heirs of 
the husband until the termination of the widow’s estate. 
Upon the termination of that estate the property descends 
to those who would have been the heirs of the husband 
if he had lived up to and died at the moment of her death 
(154). 

The widow may by law hold the estate without perform- 
ing the necessary religious ceremonies for her husband, and 
she may give, sell, or transfer the estate to another for her 
own life, or in case of necessity sell or mortgage the whole 
interest in it (146. 155). {Sir Barnes Peacock?) MONI- 

RAM Kolita V. Kerry Kolitany. (1880)7I.A 115 = 
5C. 776(789 90) = 6C.L.E. 322 = 4 Sar. 103 = 

3 Suth. 766. 

Reasoning from the general notion of the Hindu 

commentators, touching the frailty and incapacity of women 
and the necessity for their dependence upon and control by 


HINDU LAW- {Contd?) 

Widow— Inheritance to husband— Estate got by— 

{Contd?) 

Nature and incidents o^~{Contdf) 

some male protector ; and, from the origin and nature of a 
widow’s interest in the property which she takes in succes- 
sion to her husband, the learned judge (Mitter, J.) arrived 
at the conclusion that she is, as he expresses it, a trustee 
for the benefit of her husband’s soul that inasmuch as, by 
reason of unchastity subsequent to her husband’s death, she 
becomes incapable of performing effectually the religious 
ser\’ices that are essential to his spiritual welfare, she ceases 
to be capable of performing her trust, and must therefore be 
taken to have broken the condition on which she holds the 
property, and to have incurred the forfeiture of her estate. 
Their lordships entirely concur with the Chief Justice and 
the majority of the judges in rejecting the somewhat fanci- 
ful analogy of trusteeship (145). {Sir Barnes Peacock?) 
Moniram Kolita v. Kerry Kolitany. 

(1880)7 I. A. 116 = 5 C. 776 (780) = 6 C-L.E. 322= 

4 Sar. 103 = 3 Suth. 766. 

A Hindu widow is not a tenant for life but is owner 

of her husband’s property subject to certain restrictions on 
alienation and subject to its devolving on her husband’s 
heirs (91-2). {Lord Davey?) BlJOY GOPAL MUKERJI 7 '. 
Krishna Mahishi Debi. (1907)34 I A. 87= 

34 C. 329^333) = 2M.L.T. 133 = 5 C.L.J. 334 = 
11 C.W N. 424 = 9 Bom.L.E. 602=4 A.L.J.329 = 

9 Sar. 216 = 17M.L J. 164. 

It is not quite accurate to describe the interest whicJi 

a widow normally takes in immoveable property, which her 
husband inherits and leaves at his death, as a “ life-estate,” 
It would be just as untrue to speak of the estate of a father 
under the Mithakshara law as one for life. 

Hindu Law knows nothing of estates for life or in tail or 
in fee. It measures estates not by duration but by use. The 
restrictions upon the use of an estate inherited by a woman 
are similar in kind to those which limit the powers of a male 
holder but different in degree. The distinctive feature of the 
estate is that at her death it reverts to the heirs of the last 
male owner. Her estate is not a life estate, because, under 
certain circumstances, she can give an absolute and com- 
plete title. Nor is it in any sense an estate held in trust for 
the reversioners. Within the limits imposed upon her, the 
female holder has the most absolute powers of enjoj’ment. 
{Lord Atkinson.) VASONJI MOKARJI v. CHANDA BIBI 

(1916) 37 A. 369 (378-9) =19 C. W. N. 873 = 
17 Bom. L.E. 666 = 18 M.L.T. 31 = 

(1915) M.W.N. 449 = 2 L. W. 676 = 22 C.L.J. 180 = 

29 I.C. 781 = 29 M. L. J. 130. 

The rule of the Hindu Law with regard to the nature 

of a widow’s estate may have beep subject to various forms 
of expression, but in substance it is not doubtful. Her right 
is of the nature of a right of property ; her position is that 
of owner; her powers in that character are, however, limited; 
but so long as she is alive no one has any vested interest in 
the succession (209). {Lord Shaw?) JANAKI AMMAL z/, 

Narayanaswami Aiyar. (1916)43I.A. 207= 

39 M. 634 (637) = 20 C. W. N. 1323 = 24 C.L.J.309 = 

14 A. L. J. 927 = 20M.L T. 168=18 Bom L.E. 866= 

{ 1916) 2 M. W. N. 188 = 4 L. W. 630 = 37 1. C. 161 = 

31 M.L.J. 226. 

The rights of a Hindu widow in her late husband’s 

estate are not aptly represented by any of the terms of Eng- 
lish law applicable to what might seem analogous circum- 
stances. Phrased in English Law terms, her estate is neither 
a fee nor an estate for life nor an estate tail. {Lord Dune- 
din?) Rangasami GOUNDEN V. Nachiappa Gounden. 

(X918) 461. A. 72 = 42 M. 623 (631)=* 
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Widow— Inheritance to husband— Estate got by 

—{CoHtd.) 

Nature and incidents of— 

26 M. L. T. 6 = (3919) M. W. N. 262 = 
17 A.L.J. 636=21 Bom. L. E. 640=23 C. W. N. 777 = 

29 C.L. J. 539 = 10 L. W. 105 = 50 1. C. 498 = 

36 M.I* J. 493. 

A Hindu widow, who inherits the estate of her hus* 

band, becomes entitled to the full beneficial enjoyment of his 
estate. She has not power to make a gift of the estate. She 
has no power to sell or assign the estate except for necessity, 
so as to bind her husband’s reversioners after her death. 

{Sir John Edge.) Vaithialinga Srirangath anni. 

(1926) 52 I.A. 322 (329) = 48 M. 883 = 
6 L.B. P.C. 169 = 42 C.L.J. 563 = (1926) M. W. N. 11 = 

28 Bom. L. E. 173 = 30 C. W. N. 313 = 
A.I.E. 1926 P. C. 249 = 921.0. 85=49 M.L.J. 769. 

Recovery of part of, from persons without 

TITLE— Right of. 

Alie7iation improper by her of other part — Effect. 

An improper alienation by a Hindu widow of part of her 
husband’s estate cannot affect her right to recover other 
parts of it from those who have no title to it (496). 
{Sir James PV. Colviic.) HhUGWANDEEN DOOBEY v. 

Myna Baee. (1867) 11 M.I.A. 487 9 W. E. P. C. 23 = 

2 Suth. 124 = 2 Sar. 327. 

Settlement officer’s order conferring proprie- 
tary RIGHT ON WIDOW IN— ESTATE TAKEN UNDER. 

-lVido7o's estate or absolute estate. 

the proprietor of a taluka named Bamhni, died on 
23 — 10 — 1863, without issue leaving behind him a mother 
and three widows. On 16 — 2 — 1864 the Settlement Officer 
made an order conferring the proprietary rights of Mouza 
Bamhni in equal shares of four annas each on the three 
widows and the mother of A’, and directing the Issue of a 
rubkar to the Tahsildar for information and the issue of 
the orders for the iifformation of the proprietors. 

The question was whether the effect of the order of the 
Settlement Officer was to give the three widows of E only 
the widow’s estate, or whether the order was one effecting a 
partition of the family property, and giving one-fourlh in ab- 
solute proprietorship to each of the three widows, and the 
remaining share to the mother of the deceased. 

Held that upon the face of that order no intention could 
be found to give to the mother and widows between them 
anything more than an interest in the widow’s estate (250). 

There may l>e words in this order about which there is 
some ambiguity, but reading the order as a whole their 
Lx>rdships cannot doubt that the Settlement Officer took E 
as being the proprietor of the estate, and took the estate as 
having passed to his heirs upon his death. Why he attri- 
buted a fourth to the mother of E does not appear, but no 
doubt she was entitled to maintenance ; and it may have been 
that that state of things before him at that time led him 
to believe that it would be a proper w’ay of dealing with the 
estate to give each of the four who had claims upon it the 
enjoyment of one-fourth of the estate. That may be so 
(250), {Lord Hobhonse.) MUNNALAL CHAODRI v. GaJRAJ 
^5ingh, (1889) 17 C. 246 = 6 Sar 452. 

Widow — Inheritance to husband— Eight of. 

Basis of — Spiritual benefit — Capacity to confer — 
Survivorship. 

There are two principles on which the rule of succession 
according to the Hindu law appears to depend: the first is 
that which determines the right to offer the funeral oblation 
and the degree in which the person making the offering 
is supposed to minister to the spiritual benefit of the decea- 
sed ; the other is an assumed right of survivorship. Most 
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HINDU LAW-(6V>//rt'.) 

Widow— Inheritance to husband— Eight of— 

{Contd.) 

of the authorities re-st the unconte.sted right of widows to 
inherit the estates of their husbands, dying .separated from 
their kindred, on the first of these principles. But some 
ancient authorities also invoke the other principle. Now if 
the fir.st of those principles were the only one involved, it 
would not be easy to see why the widow’.s right of inheri- 
tance should not extend to her husband^ share in an undi- 
vided estate. For it is upon this principle that she is pre- 
ferred to his divided brothers in the succes.sion to a separate 
estate. But it is perfectly intelligible that upon the princi- 
ple of survivorship the right of the coparceners in an undi- 
vided estate should overrule the widow’s right of succession, 
whether based upon the spiritual doctrine, or upon the doc- 
tiine of survivorship. It is, therefore, on the principle of 
survivorship that the qualification of the widow’s right esta- 
blished by the Mitakshara, whatever be its extent, must be 
taken to depend. If this be so, the rule ouglit not in a doubt- 
ful case, and in the absence of positive authority, to l)e 
extended beyond the reasons for it (610-1). {Lord Justice 
Turner.) KATAMA NaTCHIAR v. ThE KaJAH OF 
ShivaGUNGa. (1863) 9 M.I.A. 539 = 2 W. E. P.C. 31 = 

1 Suth. 520 = 2 Sar. 25. 

Conditions. 

With respect to the right of succession to /, it is not dis- 
puted that if he left a son whether natural born, or legally- 
adopted, such son would be entitled to .‘-•ucceed, — that if he 
left no son, but an undivided brother, such brother would 
be entitled to succeed — that if lie left no son. nor undivided 
brother, the w idows, or one of the widows, would be entitled 
to succ-ed (91-2). (,!//'. Pemberton Leigh?) RUNGAMMA zc 
Atchamm \. (1846) 4 M.I.A. 1 7 W.E. 57 P.C.= 

1 Suth. 197=1 Sar. 313. 

Conditions — Mithakshara law. 

According to the Mithakshara a widow is not entitled to 
succeed to her husband's estate in preference to collateral 
male heirs, unless he is separate, or, as in the Shivagunga 
case, his estate was separate or self- acquired (154). 

{Sir Barnes Peacock.) RaJAH RUP SinGH z- RaM 
Baisni. (1884) 11 I.A. 149=7 I.A. (10) = 4 Sar. 533 = 

A.W.N. (1884) 246. 

Estate once vested by — Divesting ofy by subsequent 

unehaitity — Eule as to — Caste degradation in consequence 
of unchastity — Effect. 

Heliiy affirming the majority of the Full Bench of the 
High Court, that, under the Hindu law, as administered in 
the Bengal School, a widow who has once inherited the estate 
of a deceased husband is not liable to forfeit that estate by 
reason of unchastity (l56). 

Quaere : as to what would have been the effect of Act 
XXI of 1850, if the widow had been degraded or deprived 
of her caste in consequence of her unchastity (156). 

JV.B . — In the case before thtii Lordships, the widow had 
never been degraded or deprived of caste (156). 

The text of Vrihat Menu cited in verse 7, S. 1, Ch. XI of 
Mr. Colebrooke’s translation of the Dayabhaga, and that of 
Catyayana cited in Verse 56 of the -same section and Chap- 
ter. do not, either expressly or by necessary implication, 
affirm the doctrime that the estate of a widow, once vested, 
is liable to forfeiture by reason of unchastity subsequent to 
the death of her husband (153). 

It has not been established that the estate of a widow 
forms an exception to the general rule of Hindu law, that an 
estate once vested by succession or inheritance is not divest- 
ed by any act which, before succession or incapacity, would 
have formed a ground for exclusion of inheritance (153), 

Mischief, uncertainty, and confusion likely to follow from 
the affirmance of the doctrine that a widow’s estate is 
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Widow — Inheritance to husband— Right of — 

{Contd,) 

forfeited for unchastity pointed out (153-5). {Sir Barnes 
Peacock.) MONIRAM KOLITA r. KERRY KOLITANY. 

asso) 71 A. 116 = 5 C. 776(791 2. 789-91) = 
6C.L.R. 322 = 4 Sar. 103 = 3 Suth. 766. 

Forfeiture of — Grounds — A^cn- residence in hus- 
band's family house if one. 

A Hindu widomdoes not forfeit her right of succession to 
her deceased husband’s estate by ceasing, from any cause 
other than unchaste purposes, to reside with her husband’s 
family (54). {Lord Giffardf) KaSHTNAIH BASAK e/. 

Harasundari Dasi. fl826) Vyavastha Darpana, 

3id Ed., p. 41. 

A Hindu widow does not forfeit her right to property 

or maintenance meiely on account of her going and resid- 
ing with her family or leaving her husband’s residence 
from any other cause than unchaste or improper purposes 
(206). {Sir Barnes Peacock). RaJAH PIRTHEE SinGH v. 

Ranee Raj Roger. (1873) Sup. I.A. 203 = 

12 B L.R. 238 = 20 W.R. 21 = 3 Sar. 269 = 2 Suth. 846. 

Forfeiture of — Grounds — Uuchastity if one. See 

HINDU Law— Widow— Maintenance— Forfeiture 
OF right to— Unch astti y. 

(1880) 7 I.A. 116(151) = 5C. 776(786-7). 

Joint family property and Self-acquisition of 

hnsba nd — Disti ncti on . 

According to the Hindu Law of Succession, the widow of 
a person dying without male issue becomes heir to his divid- 
ed estate. vShe cannot, however, claim an undivided property 
(167-8). {Dr. Lushington.) Rewun PeRSAD v. MuS- 
SAMUT Radha BEEBY. (1847) 4 M.I.A. 137 = 

7 W E. 35 P.C. = 1 Suth. 172 = 1 Sar. 327. 

See Hindu l.aw— Impartible est.ate— Succes- 
sion— Joint FAMILY member. 

(1863) 9 M.I.A. 639 (615). 

Recovery of property by virtue of., on foot of its be‘ 

ing private property — Suit by 7uido70 for — Relief in. On 
foot of property being dehutter property — Grant of. 

A Hindu widow sued to recover her share, as heiress to her 
husband, in certain family property of which she claimed a 
portion in her absolute right, and a portion as one of the 
joint shebaits of certain idols. Among other properties 
plaintiff claimed one-fifth share in a talook, not as a debut- 
ter property, but, in right of her husband, as her al.)solute 
property. The Sub-Judge found that that share was in fact 
the property of a certain idol, and, therefore, he held that 
she had not maintained the allegation in her plaint. It was 
contended for her that, although she had failed to prove an 
absolute right in that property, still she was entitled in her 
right of joint shebait to a share of the property of the idol; 
but the Sub Judge held that, as she had not framed her 
plaint in that way, and had not sued as Shebait, she could 
not recover in that capacity, and, therefore, he decided 
against her upon that point. 

On appeal the High Court decided that she was 
entitled to claim the one-fifth share in the talook as 
Shebait observing that, although perhaps by a strict 
construction of the declaration, she might be held not to 
have expressed her claim to it properly, nevertheless, that 
was an objection rather of form than of substance, and that 
looking to the whole case, and considering that the evi- 
dence of both parties w'as gone into, the ju.stice of the case 
required that they should give her that relief. 

Held that the High Court was right in treating the ob- 
jection which had been made to the reception of that claim 
by the Sub-Judge as an objection rather of form than of 
substance, and in giving her the relief which she prayed 


HINDU LAW-((7r7W.) 

Widow— Inlieritance to husband— Bight of— 

1 {Contdf) 

for (130). {Sir Robert P, Collier.) KadhA MOHUN 

MUNDUL V, Jadoomonee Dassee. 

(1876) 3 Suth. 127=23 W,E. 369=3 Sar. 482. 

~ Recovery of property not in possession of husband by 
virtue of — Disability as to- — Rule of Inapplicability of , 
to property in which husband had vested interest under will 
though actual enjoyment postponed. 

We have no intention whatever to disturb the doctrine 
of Hindu law that a widow’ succeeding as heir to her hus- 
band cannot recover property not in possession of her hus- 
band. But we think it has not been shown in this case that 
the disputed property was not in possession according to 
the meaning of that term in Hindoo Law, nor that the 
doctrine applies to a property, where the husband had a 
vested interest under a will or deed, and the actual enjoy- 
ment thereof was postponed during the lifetime of another 
(176). {Dr. Lushington). KEWAN PERSAD MUSSU- 

mat Radha Beeby. (1847) 4M.I.A. 137= 

7 W.R. 36 P.C. =1 Suth. 172 = 1 Sar. 327. 

Snit by widenu against husband's nephrw based on — 

Onus of proof on wido^o in — Benares school — Property in 
suit once joint property of joint family. 

Where, in a case governed by the law of the Benares 
school, a Hindu widow sued to reco\er from the nephew of 
her deceased husband property, which was originally the 
joint estate, or part of the ancestral estate, of a joint and 
undivided Hindu family, on the ground that she was entitled 
to the same as the widow and heiress of her husband, held 
that the onus was on the widow to rebut the strong pre- 
sumption of Hindu law that the family and the property 
continued to be joint, and that the property claimed was 
the separate estate of her husband (379 80). {Sir James W. 
Colvile). MUSSUMAT CheetHA v. BaBOO MIHUN LALL. 

(1867) 11 M.I.A. 369 = 2 Sar. 303. 

Suit by widoiu against surviving members to recoi'cr 

husband's share of mai'eable and immoveable family pro- 
perties based on — Limitation as regards the hoo kinds of 
properties. 

A Hindu widow, alleging that a partition had taken place 
between her deceased husband and the defendants, his sur- 
viving brothers, but that the same had not lieen completed 
by actual division at the time of her husband’s death, sued 
for the recovery of her husband’s share in the family movea- 
ble and immovable properties. The defendants refused to 
recognise the right of the plaintiff to her husband's share, 
and that was the cause of action for the suit. The Sub- 
ordinate Judge held that the claim in reference to the 
movables having I>een made after the lapse of three years 
was barred by limitation, though the claim as to immovea- 
bles was not. 

Held that, as the cause of action for both kinds of pro- 
perty was the same, the claim as regards the moveable 
property was not barred by limitation. {Sir Andrrw 
Scoble). CHOWDHRY GaNESH DUIT THAKOOR V. MUS- 
SUMAT Jewach Thakoorain. (1903) 31 1.A. 10 = 

31 C. 262 (272) = 6 Bom. L.E, 1=8 C.W.N. 146 = 

8 Sar. 676 = 14M.Ii.J. 8. 

Suit by wido70 against surviving members for hus- 
band's share of moveable and immoveable properties based on 
—Misjoinder — Suit when not bad for — C.P.C., 0. 2, 

R. 4. 

S. 44, Rule {a) of C. P, C. of 1882 is not very happily 
expressed, but there can be nothing irregular in seeking to 
recover in one suit immoveable and moveable property, if 
the cause of action is the same in respect of both. 

A Hindu widow, alleging that a partition had taken 
place between her husband and his brothers during the 
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Widow— Inheritance to husband— Eight of— 

{Contti,') 

former’s lifetime but that it had not been completed, brought 
a suit against her husband’s brothers for (he recovery of his 
share of the family moveable and immoveable properties. 
Held that the suit was not barred under S. d4, R (n) of 
C.P.C. of 1882. 

The cause of action arose in the refusal of the surviving 
brothers to recognise the right of the widow to succeed to 
her deceased husband’s shaie in the family property under 
a partition which had not been completed by actual division 
at the time of her husband’s death; and it would be a 
denial of justice to hold that in a suit upon such a cause of 
action relief could not be given in respect to moveable as 
well as to immoveable property. (S/r .4/idn7o Scolfle) 
Chowdhry Ganesh Dun' THAKOOK v. MUSSUMMAT 
JEWACH ThaKOORAIN. (1903! 31 I.A, 10 (16) = 

31 0.262(272)= 6 Bom. L.R. 1 = 8 C.W.N. 146 = 

8 Sar. 575 = 14 M.L.J. 8. 

—Suit by widow to recover husband’s property by 
virtue of — Title of husband to suit property — Proof of — 
Onus on widow. See (1) EJECTMENT SUIT— HINDU 

Law— Widow— Suit hv last male owner’s. 

(1847) 4 M.I.A. 137 (167) 

AND ( 2 ) Hindu Law— Daughter— Father’s estate. 

(1919) 13L.W. 436(439). 

Widow— Joint status of husband— Presumptive 
reversioner’s suit for possession against widow on 
foot of— Finding that deceased was 

divided member. 

Decree proper in case of — Dismissal of suit — Re- 
versionary character of plaintiff — Declaration of — Pro- 
priety. See Hindu Law— Reversioner— Presump- 
tive reversioner— St.atus oe— Declaration of. 

(1880) 6 C.L.E. 528. 

Widow— Lease by. 

Invalid lease — Void or voidable — Election by re- 
versioner to treat it as valid —Evidence of. 

A Putni lease granted by a Hindu widow in possession 
of her husband’s estate for purposes not binding on the 
estate is not void and does not come to an end on her death. 
It is only voidable and the reversioner may elect to assent 
to it and treat it as valid. 

Where, after the death of the widow, the putnidar paid, 
and the reversioner received money as and for rent due 
under such putni lease, heUf in a suit by him to have the 
putni lease set aside, that the receipt of rent by him was 
prima facie an admission that the putni was subsisting 
and an election by him to treat that as valid and that it lay 
upon him to show that the receipt ought not to have that 
effect. {Sir Kichard Conch.') RaJA MODHU SUDAN 
Singh v. Rooke. (1897) 24 I.A. 164 = 26 0. 1 = 

1 C.W.N. 433 = 7 Sar. 194=7 M.L.J. 127. 

■ Permanent lease — /Necessity for — Proof of — 
Quantum. 

Held on the evidence, affirming the Court below, that a 
permanent lease executed by a Hindu widow in respect of 
her husband’s estate was not pioved to have been granted 
for necessity. {Lord Buckmaster). NABAKISHORE Mandal 
V. Upendrakishore Mandal. (1921) 16 L W. 417= 
20 A.L.J. 22 = 26 C.W.N. 322 = A.I E. (1922) P.C. 39 = 

36 CL.J. 116 =(1922) M.W.N. 95 = 
24 Bom. L E. 346 = L E. 3 P.C. 77 = 30 M L-T. 234 = 

3 Pat. L-T. 311 = 66 I.C. 305 = 
42 M.L.J. 263 (264-6). 

Permanent lease — Validity of^ on grounds of its 

being for benefit of estate^ though not necessary. 


HINDU LAW— (C^W.) 

Widow— Lease \iy~{Contd.) 

It is said that though the permanent lease in question 
can be upheld on the ground that there was necessity justi- 
; fying the grant of the lease, the lease must have b^n a 
lease for the I>enefit of the estate, and that it can Ije sup- 
I ported upon that ground. It is not easy, and in this case 
it is not nece.ssary, to define what is exactly the character 
of the transaction entered into by a Hindu widow which 
can be supported on the ground that it enured for the 
benefit of the estate. It is sufficient to say that the mere 
fact that the rent reserved was a fair market rent, or the 
price oljtained w as a fair market price, cannot alone and in 
themselves be regarded as sufficient. ( Lord Buckmaster.) 

Nabkishore Mandal r-. Upendrakishore Mandal. 

(1921) 15 L.W. 417 = 20 A.L.J. 22 = 26 C.W.N. 322 = 

A.I.R. (1922) P. C. 39-35 C.L.J. 116 = 
(1922) M.W.N. 96= 24 Bom. L.R. 346 - L.E. 3 P C. 77 = 
30M.L.T. 234 = 3 Pat. L T. 311 = 65 1 C 305 = 

42 M.L. J. 253 (255 6). 

Widow — Maintenance. 

Arrears or— R ight to. 

Decree AWARDING— alteka'i ION oe rate owing 

TO CHANGE OK CIRCUMSTANCES — LIBERTY TO 
APPLY IN SUIT ITSELF FOR 

Family liable for, 

Forfeiture of right to. 

Husband’s resii»ence— Non-residence of widow 

IN. 

Land allotment for. 

Property allo'ited for— Alienation by widow 
OF— Validity of. 

R.\te of. 

Right to. 

Suit to enforce right to— Limh ation. 

WiLL froviding for— condition in, of resi- 
dence IN ancestral house. 

Arrears OF- Right to. 

In a suit by a Hindu widow against the adopted son of 
her deceased husband lo lecover arrears of maintenance, 
and also to have a decree for future maintenance, held, 
affirming the High Court, that the widow had a right to 
recover past arrears as well as to a decree in her favour 
w ith regard to future payments (211), {Sir Barnes Pea- 
cock.) Rajah pirthee Singh v. Ranee Raj Kower 

(1873) Sup. LA. 203 = 12 B.LE. 238 = 
20 W.R. 21 = 3 Sar. 259=2Suth. 846. 

Date from which entitled — Residence and mainten- 

astce in husband's house — Arrears for period of — Widow's 
right to. 

Except possibly in the extreme case of a widow being kept 
under circumstances of extreme penury and oppression, a 
widow is not entitled to arrears of maintenance from the 
date of her husband's death and including the time that she 
resided in her husband’s establishment and accepted main- 
tenance in fact and in kind from her husband’s relations. To 
give her arrears only from the date of the decree would be 
an inadequate recognition of her right to maintenance. It 
is indeed an inversion of the correct procedure in the case 
of a continuing right. In any view the right could not be 
post-dated from the institution of the suit onwards. This^ 
besides being erroneous in law, would be a daily temptation 
to delay in litigation by posptoning the date of liability to 
that of final decree. When a widow’s receipt of mainten- 
ance in her husband’s establishment does not cease con- 
temporaneously with her institution of a suit for mainten- 
ance, it is the duty of the Court to consider the whole cir- 
cumstances of the situation in pronouncing a decree for 
arrears. 
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Widow— Maintenance— 

Arrears of— Right 

In a suit by Hindu widow who had, from the date of her 
husband’s death resided in and been maintained in her 
husband’s establishment and had subsequently left it and 
ceased to be maintained by it for, hiier- aiia^ arrears of 
maintenance, held, on an application of the above princi- 
ples, that she was entitled to arrears from the date on which 
she left her husband’s house, and not from the date of her 
husband’s death, as claimed by the widow, or merely from 
the date of suit, or from the date of decree. {Lord Shtuo.') 
Mt. Ekradeshwari Bahuasin SAHEBA V. MOMESH- 
WAR Singh. (1929) 56 I. A. 182 = 33 C. W. N. 637 = 
27 A.L.J. 695 31 Bom. L.R. 816 - 30L W. 1 = 
6 O.W.N. 526 ^ (1929) M.W.N. 468=1161.0. 409 - 

49 C.L.J. 579 = 10 Pat. L. T. 345 = 
A. I R. 1929 P. C. 128= 57 M L.J. 50. 

Decree: awarding— Aeter.ation of rate owing 

TO CHANGE OF CIRCUMSTANCES— LIBERTY TO APPLY 

IN SUIT ITSELF FOR. 

Ki'scrvatio7t of — Propriety. 

In a suit by a Hindu widow for maintenance, the Courts 
l)elow found that the then net income of the estate was a 
certain amount, and awarded the widow maintenance at a 
certain rate on the basis thereof. They also found that two 
large items of the estate, which were not taken into account 
in arriving at the net income, were the subject-matters of 
two suits by and against the estate, and if those litigations 
ended favourably to the estate, its net income would be 
substantially increased. The High Court, by its deciee, 
accordingly reserved liberty to the widow to apply in her 
suit itself for enhancement of maintenance in the event of 
the said litigations ending favourably to the estate, and 
decided that a fresh suit for the purpose would not be 

necessary. 

I/eld, that the High Court’s treatment of the position 
was sound in principle and advantageous in procedure. 
{Lord Shaw.) MT. KKRADESH WAKI HAHUASIN SaHKBA 

V. homeshwar Singh (1929) 66 1. A. 182 = 

33 C. W. N. 637-27 A.L.J. 695 - 10 Pat. L. T. 345 = 
31 Bom. L. R. 816 -- 49 C. L J. 579 = 30 L. W. 1 = 
6 O. W. N. 526=(1929) M. W. N. 468-1161. C. 409 = 

A. I. R. 1929 P. C. 128 - 57 M. L. J. 50. 

Family liable for. 

Husband's family. 

It is upon her husband’s family that a Hindu widow has 
her claim for maintenance (191). {Sir James W. Colvilcf) 

Sri Raghunadha v. Sri Brozo Kishoro. 

(1876) 31. A. 154 = 1 M. 69(81) = 25 W. R. 291 = 

3 Sar. 683=3 Suth. £63. 

FORFEITURE OF RIGHT TO. 

^Husband’s residence — Non-residence of widow in — 

Forfeiture on ground of. See HINDU LAW — WIDOW — 
Maintenance— Husband’s residence. 

-Ujuhastity — Forfeiture oti ground of — Inheritance 

Right to — Distinction. 

The right to receive maintenance is very different from a 
vested estate in property, and therefore texts of Hindu Law 
to the effect that a widow will forfeit her right to main- 
tenance by reason of unchastity cannot be extended to the 
case of a widow’s estate by succession ( l5l). {Sir Barnes 
Peacock.) MONTRAM KOLITA v. KERRY KOLITANY. 

(1880) 7 I. A. 115 = 5 C. 776 (786-7) = 6 C. L.R. 322 = 

4 Sar. 103 = 3 Suth. 765. 

Unchasfity — Forfeiture on ground of — Plea of — 

What amounts to. 


HINDU 'LA'^-{CoHid.) 

Widow— Maintenance— (Cijw/f/.) 

Forfeiture of right To~{Contd.) 

In a suit by the plaintiffs to assert their rights as widow 
and daughter, respectively, of a Cutchee Menion, the main 
contest in the courts below was as to whether the 1st plain- 
tiff was a nika wife of the deceased and 2nd the issue of 
that nika marriage. That point was decided in favour of 
the plaintiffs by the courts below, and their decision was 
affirmed by their Lordships. 

At the tiial, how'ever, questions were put and disallowed, 
which went to show that the 1st plaintiff If5d been unchaste 
after the death of her husband and had thus (as the defen- 
dants contended) disentitled herself to maintenance. On 
the record as it stood, the defendants had neither averment 
nor issue of such unchastity, and all that they could point to 
was their denial that “ the plaintiffs ” were entitled to main- 
tenance, and the fifth issue, whether “ the plaintiffs are 
entitled in any event to maintenance or marriage expenses.” 

Held, that those general words, equally applicable to 
mother and child, were entirely unsuitable for the statement 
of the specific act of incontinence on the part of the mother, 
and that the defendants could not, therefore, be allowed to 
raise the plea that the mother forfeited her right to 
maintenance after the death of her husband by reason of 
unchastity (129). {Lord Robertson f) HaJI SaboO SlDlCK 
r-. AyeSHABAI. (1903) 30 1. A. 127=27 B. 486 = 

7 C. W. N. 665 = 5 Bom. L. R 476 = 8 Sar. 477. 

Husband’s residence— Non-residence of 

WIDOW IN. 

Forfeiture of right to maintenance on ground of. 

A Hindu widow does not lose her right to maintenance 
by reason of her leaving her husband’s house, provided she 
does not leave for the purposes of unchastity, or for any 
other improper purpose. 

A Hindu widow is not bound to reside with the relatives 
of her husband ; the relatives of her husband have no right 
to compel her to live with them ; and she does not forfeit 
her right to property or maintenance merely on account of 
her going and residing with her family or leaving her hus- 
band’s residence from any other cause than unchaste or 
improper purposes (206). {Sir Barnes Peacock.) RaJA 
Pirthee Singh v. Ranee Raj Kower. 

(1873) Sup. I. A. 203= 12 B. L. R. 238=20 W. R. 21 = 

3 Sar. 259 = 2 Suth. 846. 

In the case of a Hindu widow, separation from the 

ancestral house w ill not generally disentitle her to mainten- 
ance suitable to her rank and condition (119). {Sir Mon- 
tague E. Smith.) NAKAYANA RAO RaMACHANDRA PANT 

r/. Ramabal (1879) 6 I. A. 114 = 3 B. 416 (421) = 

6 C. L. R. 162 = 4 Sar. 24 = 3 Suth. 617. 

A Hindu widow is, except when she does so for un- 
chaste purposes, or where there is a direction in her hus- 
band’.^ w ill that she is to be maintained in the family house, 
within her legal rights in leaving her husband’s residence 
and choosing another for herself. In such circumstances, 
that is to say, in the ordinary case, it is no part of the duty 
of a widow choosing her own residence to furnish excuses 
which will sativsfy a court of Law that she has made a judi- 
cious choice. And she does not forfeit her right to main- 
tenance by such a change of residence. {I.ord Shaw.) MT. 

Ekradeshwari Bahuasin Sahfka v. Homeshwar 
Singh. (1929) 66 I. A 182 = 33 C. W. N. 637= 

27 A.L.J. 696 = 10 Pat. L,T. 346 = 31 Bom. L. R. 816 = 

49 C. L. J. 579- SOL. W. 1-6 0 . W. N. 626 = 

(1929) M. W. N. 468 = 116 I. C. 409 = 

A. I. R. 1029 P. C 128 = 67 M. L. J. 60. 

Forfeiture of right to maintenance on ground of — 

Just and reasonable causes — Non-residence due to — Effect 
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HINDU LAW— 

Widow — Maintenance— 

Husband’s residence — non-uesidence of 

WIDOW l}^—{Coutd.) 

In a suit for maintenance brought against the holder of 
an impartible estate by the widow of the previous liolder of 
the estate, the defendant pleaded a special family custom, 
having the force of law, by which, unless the widow’ resided, 
after the death of her husband, where she was directed to 
reside by the Raja, she forfeited her right to maintenance. 

Held^ that even assuming that such a custom was esta- 
blished it had no application to a case of absence from the 
appointed residence due to just and reasonable causes. 
{_Lord Buckmaster.) BROJA SUNDAR DeB v, SwaRNA 
Manjeri Dei. (1917) 22 C. W. N. 433-47 I. C. 36 = 

(1918) M. W. N. 313. 

Grounds for — Reasonableness of — Finding as to — 

Fact or Law. 

Whether the refusal of a widow to reside in her hus- 
band’s dwelling-house was based on reasonable grounds or 
not is a question of fact. And the coiK'urrent findings of the 
courts below on such a question comes within the rule of 
the Privy Council, as to concurrent findings of fact (436). 
{Lord Buckmaster.) BraJA SUNDAK DeB v. SwaRNA 
Manjeri Dei. (1917)22 0. W. N. 433 = 47 I. C. 36 = 

(1918) M. W. N. 313. 

• Rate of maintenance if and when affected by. See 

Hindu Law— Widow— Maintenance ok— Rate ok 

— C 1 KC U MST an CES A F F ECTI NG . 

(1917) 22 C. W. N. 433 (436) 

Land aixotment for. 

No partition by. See HINDU La\v~WiI)OW— 

Maintenance of— Land allotment for— Practice 
OF, (1899) 27 I. A. 39 (41) = 27 C. 515 ( 519). 

Practice of. 

The satisfaction of the right to maintenance of the widow 
of a deceased member of a joint Hindu family by the assign- 
ing to her the enjoyment for her lifetime of a share of the 
joint estate is not an unnatural or unaccustomed mode of 
dealing with property that is undivided and is intended to 
remain undivided (41). {Lord Robertson.) KEWA Prasad 
SuKAL V. Deo Dutt Ram Sukal. 

(1899) 27 I.A. 39 = 27 C. 515 (619) = 
4 C. W. N. 682 = 2 Bom. L. R. 656 = 7 Sar. 653. 

It could not with truth l)e asserted before an Indian 

Court that a widow of a sonless prominent member of a 
Hindu joint family is never allowed by the family to occupy 
possession of some of the family’s land for her life for her 
maintenance. {Sir John Fdge.) MUS.AMMAT BhaGWANI 
Kunwar V. MOHAN Singh. 

(1925) 22 L.W. 211 = 29 C.W.N. 1037 = 
23 A.L.J. 689 = 41 C. L. J. 591 = (1926) M.W.N. 421 = 
88 I.C. 386=A.I.R. (1926)P.C. 132 = 49 ML.J. 66(69). 

propertv allotted for— Alienation by 

WIDOW OF— Validity of. 

Property given to a widow in lieu of maintenance is 

property which may be disposed of inter vivos. RaJA 

Chundranath Roy v. Ramjai Namundar. 

(1870) 6 B. L. E. 303 = 16 W. R. 7 = 

2 Sar. 613 = 2 Suth. 377. 

A Hindu widow who, under a compromise with her 

husband’s cousins, receives family lands to be held for her 
maintenance for her life, cannot, whether she acts under the 
compromise or not. grant or convey any title of any kind to 
the same which would be effective for any purpose beyond 
the term of her own life {Sir John Edge.) MusammaT 
Bh.agwani Kunwar v. Mohan Singh. 

(1926) 22 L. W. 211 = 28 C. W. N. 1037= 


HINDU LAW-((r^7;//d'.) 

Widow— Maintenance— (Cw/A/.) 

Property allotied for— Alienation by widow 
OF— Validity OF~~{Contd.) 

23 A. L. J. 589=41 C. L. J. 691 = 
(1926) M. W. N. 421 = 88 I.C. 886 = 
A. I. E. (1925) P.C. 132 = 49 M. L. J. 55 (61). 

Rate of. 

-Circumstances affecting — Non residence in husbaniTs 

dwelling-house if one. 

While holding that a widow who resided apart from her 
husband’s family did not, according to the custom pleaded in 
the case, forfeit her right to maintenance, their Ix)rd.ships 
seemed to be of opinion that her residence apart from her 
husband’s dwelling-house ought not to throw an unfair bur- 
den on the person on whom the duty of maintaining her was 
cast (436). {Lord Buckmaster.) BKAJA SUNDAK Deb 7 '. 
SWARNA MANJERI Dei, f 1917) 22 C. W. N. 433 = 

47 I.C. 36 = (1918; M. W. N. 313; 

Data for fixing — Principles on which, to be fixed. 

The amount of maintenance should l>e fi.xed with reference 
to the proprietor’s estate (211). 

In the case l)efore their Lordships the deceased husband 
left property to the extent of two lakhs of rupees, or ^^20,000 
a year. He left four widows, the plaintiff Ix-ing the fourth 
or youngest of the four. In a suit for maintenance by her 
against the adopted son of the deceased, the Sub-Judge awar- 
ded her the sum of Rs. l50 a month. On appeal the High 
Court, thought that, having regard to the amount of the hus- 
band’s property, the widow was entitled lo a larger sum; and 
they awarded her maintenance at the rate of Ks. 200 a 
month. 

Held, allirming the High Court, that it did not appear to 
be excessive, even though the deceased left 4 widows, that 
each of iho-^^e widows should have at the rale of Rs. 200 a 
month, equal lo ^240 a year (210 1.) 

Lorjking to the state in which a Hindu widow is bound to 
live and the religious duties which she is called upon to per- 
form, it does not appear to their Lordships, ha\ ing reference 
to the property of the deceased husband; that this widow 
ought to receive a less sum than that which has been award- 
ed to her by the High Court, namely, Rs.200 a month (211). 
{Sir Barnes Peacock^ RAJAH PIRTHEE SinGH v. RaNEE 

Raj Kower. (1873) Sup. I. A. 203(211) = 

12 B.L.R. 238 = 20 W.E. 21= 3 Sar. 259 = 2 Suth. 846. 

In determining the amount of maintenance to which 

a Hindu widow is entitled one element to be considered is 
the value of the estate. Another element is the position and 
status of the deceased hu.sband and of the widow. The main 
subject of inquiry will be the value of the estate, and the 
question for the Court to consider will be the due proportion 
which should be given to the widow out of it for her proper 
maintenance including not only the ordinary expenses of 
living, but that which she might reasonably expend for reli- 
gious and other duties incident to the station in life which 
she might occupy (56-7). Some of the other circumstances 
which the Court may properly take into account, not as con- 
clusive upon the amount which ought to be awarded, but as 
affording some guide to the proper amount which the person 
from whom the maintenance is demanded offered to pay, are 
the amount which the widows’ husband intended to give to 
her by will, which, however, was never executed (57-9). {Sir 
Montague E. Smith.) Sreemuti'Y NUTOKISSOREE DOS- 
SEE V. JOGENDRO Nauth MULLICK. (1878) 6 I.A. 55 = 

3 Sutb. 606= Bald. 169 =3 Sar. 792, 

The amount to be allowed to a Hindi widow for her 

maintenance depends upon a gathering 'ogether of all the 
facts of the situation, the amount of free estate, the past life 
of the married parties and the families, a survey of the 
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HINDU 

Widow -Maintenance— 

Rate ov—{Cotitd). 

condition and necessities and rights of the members, on a 
reasonable View of change of circumstances possibly required 
in the future, regard being, of course, had to the scale and 

mode of living, and to the age, habits, wants, and class of 

life of the parties. In short, it is out of a great category of 
circumstances, small in themselves, that a safe and reason- 
able induction is to be made by a Court of Law in arriving 

at a fixed sum. . . ^ , . . , . 

Ordinarily such sum should be fixed for a \Mdo\N s mam 

tenance as would enable her to live as far as might be con- 
sistently with the position of a ^^idow in something like the 
same degree of comfort and with the same reasonable luxury 
of life as she had in her husband’s lifetime. The principle 

of assessing the maintenance might be different in cases in 

which the past mode of life of the widow has been demons- 
trably on a penurious and miserly scale or on a quite extra- 
Vacant scale having regard to th(? total income of the hus- 
])and. {Lord Shaw.) Mr. EKKADESHWARI RaHNASIN 
S/VHFR.‘\ 7'. HOMESHWAR Singh. (1929J 56 I.A. 182 - 
27ALJ 695 31 Bom. L.R 816 = 49 C L.J. 579 = 
30 LW. 1 = 6 O.W.N. 526- (1929)M.W.N. 468 = 
116 I C. 409 33 C.W.N. 687 = 10 Pat. L.T. 345 = 

A. I. R. 1929 P. C. 128 = 57 M.L.J. 501. 


Where the Courts below fixed such a sum for a widow’s 
maintenance as would enable her to live as far as might be 
consistently with the position of a widow in something 
like the same degree of comfort and with the same reason- 
able luxury of life as she had in her husband’s lifetime, 
held that that was sound point from which to start the 
estimate in a case in which the scale on which the 
husband had lived in his lifetime was one suited to his own 
position in life, but that the principle of ass^ing the 
maintenance might be different in a case m which die past 
mode of life of tin; widow had been demonstrably on a 
penurious and miserly scale or on a quite extravagant scale 
Lvinff reeard to the total income of the husband. {Lord 

MT. EKRAPASHWARI RAHUASIN SaHEBA 7'. 

HOMESHWAR Singh. (1929) 561. A. 182- 

33 C W N 637 - 10 Pat. L.T. 345 --27 A L.J. 695 = 
A.IB 1929 P. C. 128 = 23Bom L.R. 816 = 
49 C.L J. 579 = 30 L. W. 1 = 6 O.W.N. 626 = 
(1929; M. W. N. 468 = 116 I. C. 409 57 M. L. J. 50. 

Decree— Rate allowed by— Alteration of, owing to 

change of circumstances— Liberty to apply in suit it.self for 
Reservation in decree of — Propriety. See HINDU L.AW 

WIDOW— Maintenance of— decree awarding. 

" ( 1929) 56 I. A. 182. 

Discretion of Indian Courts as to — P. C's inter- 
ference with. , . . v J 

The discretion exercised in fixing the amount to be award 

ed to a Hindu widow for maintenance when agreed to by two 
Indian Courts or even by one, should not l)e hg^tly inter- 
fered with by the Privy Council. {Lord Shctio.) MX. 
FkraDESHWAVI BaHUASIN SaHEBA V. HOMESHWAR 
SINGH (1929) 66I.A.182 = 27 A.L.J.696 = 

31 Bom. L.B. 816=49 C.L.J. 679 = 5 O.W.N. 526 = 
80 L W 1 = (1929) M.W.N. 468= 116 I.C 409- 

33 C. W. N. 637 = 10 Pat. L. T. 346 = 
A. I. R 1929 P. C. 128 = 67 M.L.J. 60. 

See also HINDU LAW — MAINTENANCE. 

.le^al basis for fixing— Rate uliou^ed a good many 

years before to another widow of family if affords a. 

On a question a.s to the amount to be awarded a Hindu 
widow for her maintenance, the fact that the sum awarded 
for maintenance to another widow of the family in a previ- 
ous litigation a good many years before the relation of 
gne-fourth to the then net income of the family was sugges- 


HINDU LAW— 

Widow— Maintenance— 

Rate oy~~{Contd.) 

ted as a principle of law to be applied to the case before 
their Lordships. 

Their Lordships definitely negaiivsd such a suggestion, 
observing : ‘Tt is no part of the maintenance law of India. 
In some cases, if applied, it w'ould enlarge the allow'ance 
made far beyond any reasonable conception of maintenance 
as such. In other cases it might depress the allowance 
beyond what was a reasonable maintenance item.” {Lord 
Shaw.) MT. EKRADESWARI BAHUASIN SaHEBA v, 
HOMESHWAR SiNGH. (1929) 66 I. A. 182 = 

27 A L.J. 695 = 31 Bom. L R. 816 = 49 C.L.J. 679 = 
30 L.W. 1 = 6 O.W.N. 626 = (1929) M.W.N. 468 = 
16 I. C. 409 =33 C. W. N 637= 10 Pat. L.T. 346 = 

A. I. R. 1929 P C. 128 = 67 M.L.J. 60. 

Reduction of — Grounds— fmproper disputing by her 

of title as adopted son of person from whom maintenance 
claimed if one. 

The fact that a Hindu widow improperly defended a suit 
brought by the adopted son of her deceased husband (from 
whom .she claimed maintenance) by contesting the factum 
of his adoption is not a ground for reducing the amount to 
which she might otherwise be entitled for her maintenance 
(58-9). {Sir Montague E. Smith.) SreEMUTTY NnxO- 
KISSOREE DOSSEE v. JOGENDRA NaUTH MULLICK. 
(1878) 5 I. A. 55 = 3 Suth. 606 = Bald. 169 = 3 Sar. 792. 

Right to. 

Accrual of , from time to time according to wants 

and exigencies of wido7v. 

By common law the right to maintenance is one accruing 
from lime to time according to the w'ants and exigencies of 
the widow (118). (Sir Montague E. Smithf) NaRAYANA 

r.ao Ramchandra Pant v. RAmabai. 

(1879) 6 I. A. 114 = 3 B. 415 (420) = 6 C. L. R. 162 = 

4 Sar. 24 = 3 Suth. 617. 

Debt if a — Charge on estate in respect of^Widenu 

if has. 

It was argued that the maintenance of a Hindu widow is a 
charge upon her husband’s estate, and like debts must be pro- 
vided for previous to partition. But the analogy is not com- 
plete. The right of a widow to maintenance is founded on 
relationship, and differs from debts (124). {Sir Richard 
Couch.) SRIMATI HEMANGINI DASI V. KEDAR NATH 

kudu Chowdhry. (1889) 16 I. A. 116 = 

16 C. 768 (766) = 6 Sar. 374. 

Forfeiture of. See HINDU LAW— WIDOW— MAIN- 
TENANCE— FORFEITURE OF Right to. 

Suit TO enforce right of— limitation. 

Policy of law of. 

By common law the right to maintenance is one accruing 
from time to time according to the wants and exigencies of 
the w idow ; and a statute of limitation might do much harm 
if it should force widows to claim their strict rights, and 
commence litigation which, but for the purpose of keeping 
alive their claim, would not be necessary or desirable (118). 
{Sir Montague E. Smith.) NarayaNA RaO RaM- 
chandra Pant v. Ramabai. (1879) 6 1. A. 114 = 
3B. 415(420)=6C.L.R. 162 = 4 Sar. 24= 3 Suth. 617. 

Will providing for— Condition in, of residence 

IN ancestral house. 

'What amounts to — Construction of will. 

Where, by his will, a Hindu expressed his hopes that his 
wives and sons would all live amicably together after his 
death and would all look upon his eldest son as the mana- 
ger of the family, bequeathed the whole of his property to 
his eldest son, and directed him to maintain his (testator*.s) 
widows and treat them with proper respect, held that a 
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HINDU LAV/^Cont^,) 

Widow— Maintenance— 

Will Providing FOR— Condition in, ok Resi- 
dence IN ANCESTRAL HOUSE- 

widow of the testator did not disentitle herself to mainten- 
ance by separating from the son and living apart from him. 

It is argued that it was made a condition of the will to 
entitle her to maintenance that she should reside under the 
same roof and in joint family with the eldest son. Their 
Lordships, however, think that no such condition is to ]ye 
found in the will, and that she was to be left in this respect 
in the ordinary position of a Hindu widow, in which case 
separation from the ancestral house would not generally 
disentitle her to maintenance suitable to her rank and 
condition (119). (Sir MotUague E. Smith.) NaRAVANA 

Rao Ramchandra Pant v. Ramabai. 

(1879) 6 I. A. 114=3 B. 415 (421) = 6 C. L. R. 162 = 

4 Sar, 24 = 3 Suth. 617. 

Widow— Manager of joint family— Positions of. 

■ Di sti nctiofi . 

The position of a Hindu widow’ or daughter is not by any 
means the same as that of the head of an undivided family 
(192). (Lord Davey!) SHAM SUNDER LaL z/. ACHHAN 
Kunwar. (1898) 25 I. A. 183 = 21 A. 71 (82 3) = 

2 C. W. N. 729 = 7 Sar 417. 

Widow— Mortgage— Portion of estate subject to — 

Revenue due upon. 

Wilful default to pay —Mortgagee paying— Remedy 

of. See Hindu Law — Widow — Revenue due upon 
ESTATE— Wilful default to pay— mortgaged 
property. (1876) 11 M. I. A. 241 (267-8). 

Widow— Mortgage by. 

Crown taking by Escheat. 

Daughter’s dauhter’s marriage. 

Debt due under — Discharge by payment ok. 
Debt due under— Reduction of, by appropria- 
tion OF money of fstate in hands of mort- 
gagee— Duty AS TO. 

Decree on foot of — Sale in execution of — Pur- 
chase BY mortgagee himself AT— INTEREST 

acquired under. 

Husband’s money business a losing concern. 
Husband’s mortgage— Interest due under. 
Interest ON— Rate of, si'ipulated for— neces- 
sity FOR, 

Lender under— duty of. 

Necessity for. 

Reversioner. 

Suit to enforce, against reversioner. 

Suit to enforce, against widow. 

Crown taking by Escheat. 

Binding nature of mortgage on. See Excheat 

Widow of last male owner— Debt properly 
charged on estate by. ( 1860) 8 M. I. A. 600 (627) & 

(1867) 11 M.I.A. 619(633). 

Daughter’s daughter’-^ marriage. 

-^Mortgage for raising money for expenses of— 

V alidity — Eather of girl alive. 

One of the items of consideration for a mortgage by a 
Hindu widow was a sum of money raised to defray the 
expenses of the marriage of her daughter’s daughter. The 

Son-in law of the widow and the father of the girl was alive 
at the time. 

With regard to this item of consideration their Lordships 
observed : There is no explanation why the expenses of the 
daughter’s daughter’s marriage should be paid out of the 
last male owner’s estate instead of by the father of the girl 


HINDU LAW AContd.) 

Widow— Mortgage by— (Civ/AA) 

Daughter's daughter’s Marriage (Conid.) 

(193-4). (Lord Davey.) SHAM SUNDER LaL v. ACHHAN 

Kunwar. (1898) 25 LA. 183 = 21 A. 71(84-6) = 

2C. W. N. 729 = 7 Sar. 417. 

Debt due under — Discharge by payment of. 

Plea by reversioner of^Onus of Proof in case of. 

Because a reversioner or the Crown taking the property of 
a deceased Hindu by escheat has the right io demand proof 
that a charge claimed against the estate was a charge on the 
estate by the act of the widow, and that the debt charged 
was of a particular character, it does not follow that the 
ordinary rule, which requires the party who alleges payment 
to prove payment, is to be inverted in favour of the rever- 
sioner or the Crown, or that the debt is to lae presumed to 
be satisfied unless the contrary is shown by the creditor. If, 
indeed, the facts showed a strong probability of the satis- 
faction of the debt by the proper application of the surplus 
revenue of the estate I)y the widow, the court might l>e 
justified in pressing against the creditor the non-production 
of accounts, or of other satisfactory proof that the debt had 
not been so satisfied. The Court might legitinjately hold 
that the facts establishing that probability afforded prima 
facie evidence of payment. Such an inference is not legiti- 
mate where the facts proved are such as fairly lead to the 
opposite conclusion (633). (Sir James PV, Colvi/e.) 
C.-WALY VENCATA NARAINAPAH v. COLLECTOR OK 

Masulipatam. (1867) 11 M. I. A. 619 = 2 Sar. 338 = 

10 W. E.P. C. 47 = 2 Suth. 103. 

Debt due under — REO ucrriON of, by approprla- 
TION of MONEY OF estate IN HANDS OF MORTG.AGEE 

—Duty as to. 

Pailnre to appropriale — Deduction of tint amount 

from money crxving to mortgagee under mortgage. 

The rea.son of the rule that a person, who lends money 
to a Hindu widow after due inquiry as to the existence of a 
necessity for the loan is not bound to see to the application 
of the money, is that the purposes for which a loan is want- 
ed are often future, as respects the actual application, and 
the lender can rarely have, unless he 'enters upon the 
management, the means of controlling and rightly directing 
the actual application. That rule has no application to a 
case where the lender has the control and actual application 
of the money. Having that control and application he is 
bound to see that the money is properly applied (5). 

The suit was to recover a large sum of money which the 
plaintiff had advanced to the 1st defendant, a Hindu widow, 
from time to time, and which, except as to a very small 
portion of the claim, was secured by mortgages upon her 
husband’s property granted by the 1st defendant. The 
question was whether a sum of Rs. 10,000, which had been 
found by the Courts below' to have been received by the 
plaintiff’s principal man of business on account of the ijara 
rent due to the estate, ought to be deducted from the suit 
claim. 

Held that the plaintiff ought to have seen that that sum 
of Rs. 10,000 was applied in reduction of the debt for which 
the estate was liable, and that the judgment of the High 
Court was right in deducting the whole of that sum (4-5.) 
(Sir Barn Peacock.) RaJAH HURRINATH ROY BAHA- 
DUR 2'. RUNDHIR SiNGH. (1890) 18 LA 1 = 

18 C. 311 (314-6) = 5 Sar.*642. 

DECREE ON FOOT OF — SALE IN EXECUTION OF— PUR- 
CHASE BY MORTGAGEE HIMSELF AT— INTEREST ACQUIR- 
ED UNDER. 

Purchase after decree in reversioner's suit declaring 

mortgage invalid as against reversionsrs% ^ 
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HINDU LAW— (6V//A/.) 

Widow— Mortgage ‘hy—{Cvntd.) 

Dkckeeon i'Ootof— Sale in execution of 
Purchase BY mortgagee himself at — Inter- 
est ACQUIRED under— 

After the decree in a suit by a presumptive reveisioner 
declaring a mortgage made by the widow and a decree ob- 
tained on foot thereof invalid as against the reversionary 
body, the mortgagee purchased the property in execution of 
his own decree. Quaere whether by his purchase the mort- 
gagee acquired anything more than the rights and interests 
of the widow in the property in question as those had been 
declared by the decree in the reversioner’s suit. {Lord 
Blanesburuh ) KESHO PRASAD SINGH v. ShEO PRAGASH 
()jH\ ^ (1924) 51 1 A. 381 (385)-46A. 831- 

10 O. & A. L. R. 1105 = 40 C. L. J. 461 = 
A. I. R. (1924) P. C. 247 23 A. L. J. 168- 
27 Bom. L. R. 130 29 C. W. N. 606 -- 21 L. W. 295 = 

821. C.962-- 47M. L J. 824. 

HUSBAND’S MONEY BUSINESS A LOSING CONCERN. 
Mortgage for carrying on — Validity. Sec HINDU 

I ,vw— W idow— Trade of husband— Money busi- 
nW (1892) 19 I. A. 196(201 2) =14 A. 420 (428). 

Husband’s mortg.age— Interest due under. 

Mortgage for — V aiidity. 

A Hindu widow cannot turn interest due by the estate 

into principal without any apparent reason. Where without 
any such reason and without any inquiry into the means and 
circumstances of the widow a mortgage was taken for in- 
terest due under mortgages executed by her husband, 
that the mortgage was beyond the widow’s 
invalid. {Lord Maoi ighlen.) ^IKA RaNI ^ DtPUXJ 
COMMISSIONER OF lURA I’^NKI 26 C 7OT (710 1) 

(1899) 26 I. A. 97 (99)= 3 C. W. N. 573- 

IBom. L.B. 692 = 7 Sar. 520. 

Interest on— Kate ok, stibul.ated for— Necessity 

FOR. 

Absence of— Pica of— What amounts to. 

In a suit on a mortgage lx)r.d executed by a Hindu widow 
the defendant pleaded that the bond sued on was entuely 
illegal and without passing of consideration and was without 

Held, reversing the High Court, that the defendant s plea 
raised the question of necessity for the rate of interest pro- 
vided for by the suit bond. 

A plea of no legal necessity for a loan and that the pro- 
nertv^^is- not at all liable for the payment of the amount 
LiLd opens the door for a defendant to say that the rate 
of interest is excessive and places on the plaintiff onus 

of proving that the rate of interest is not excessive havi^ 
reffLdtoall the circumstances which prevailed when the 
Sn wasmade {Lord Dunedin:) RaDHA KiSHUN z'. 
A^SahT (1924)51 I.A.278(279-81) = 4P.19 = 

jag bAHU. ^26Bom.L.R.732=35M.L.T. 177 = 

A. I. R (1924) P. C. 184 = 5 Pat. L. T. 434 = 
20L W. 285 = 2 Pat. L. R. 259- 22 A. L. J. 969 = 
29C.W.N. 293=10 O. & A. L. R. 1384 = 
11 O.L. J. 662 = 80 I. C. 791 = 47 M. L. J. 329. 

See a/so HINDU Law— JOINT FAMILY— 

Manager— mortgage by— Interest on— Rate of, 
^IPULATED for NECESSITY FOR-PLEA OF ABSENCE 

OF (1919) 46 I. A. 145 (148) = 41 A. 571 (575) & 

(1922)501. A. 14 (22) = 2 Pat. 285. 

Absence of— Reduction of rate in case of. See 

Under this very sub head— Onus of Proof ol 

(1890) 18 I. A. 1 (6) = 18 C. 311 (315-6). 

Evidence of— Other borrmvings ity widow at high 

rate — Exddence of — Value of* 


HINDU ’LLC^-{Contd.) 

Widow— Mortgage \iy—{Contd?^ 


Interest on- Kate of, stipulated for— Neces- 
sity ^OVi—{Cotitd,') 

On an issue as to whether there was necessity for the rate 
of interest stipulated for in a mortgage by a Hindu widow, 
held that evidence simply that on one other occasion the 
widow had borrowed at high interest was not in any way 
conclusive as to what she might have done on the occasion 
in question. {I^ord Dunedin.^ RADHA KiSHUN v» jAG 

SaHU. (1924) 51 1. A. 278 (281-2) = 4 P, 19 = 

26 Bom. Ii. R. 732 = 35 M. L. T. 177 = 
A. I. R. (1924) P. C. 184 = 5 Pat. L. T. 434 = 
20 L. W. 285 = 2 Pat. L. E. 259 = 22 A. L. J. 969 = 
29 C. W. N. 293= 10 O. & A. L. E. 1384 = 
11 0. L. J. 652=80 I. C. 791 = 47 M. L. J. 329. 

Evidence of — Other borrenvings by widow at high 

rate and decree on one of them — Evidence of— Insufficiency 
of. 

On an issue as to whether there was necessity for the high 
rate of interest stipulated for in a mortgage bond executed 
by a Hindu widow, the only evidence adduced consisted of 
the production of two bonds granted by the same widow 
borrowing at a high rate of interest and decree obtained on 
one of the bonds, and the tender of a witness to speak to the 
execution of one of the bonds. 

HeldX\s^\. thtre was really no evidence of necessity for 
the high rate of interest stipulated for by the bond in suit. 
{Lord Dunedin?) RaDHA KISHUN v, JaG SaHU, 

(1924) 61 I. A. 278 (281-2) = 4P. 19 = 
26 Bom. L. R. 732= 35 M. L. T. 177 = 
A. I. R. (1924) P. C. 184 = 6 Pat. L. T. 434 = 
20 L. W. 285 = 2 Pat. L E. 259 = 22 A. L. J. 969 = 
29 C. W. N. 293 = 10 O. & A. L. R. 1384 = 
11 O. L. J. 652 = 80 I. C. 791 = 47 M. L. J. 329. 

Onus of Proof of, 

A person advancing money to a Hindu widow ought to 
apply his mind to the question whether there is a nece.^ity 
to borrow at the rate of interest charged by him ; and if it 
were unreasonable to suppose that the widow could not bor- 
row the money at a lower rate than that charged by him, he 
ought not to charge her that rate (5-6). 

Held that the High Court acted rightly in reducing the 
rate of interest from 18 per cent, (the rate charged) to 12 
per cent. (6). {Sir Barnes Peacock,) RaJAH HURRONATH 
ROY BaHADOOR V. RUNDHIR SINGH. 

(1890) 18 I. A. 1 = 18 0. 311(316 6) = 6Sar. 642. 


—Onus of Proof of — Shifting of— Conditions. 


In a suit to enforce a mortgage by a Hindu widow of her 
lusband’s estate, held that the onus was on the lender to 
prove not only that there was necessity for the loan but that 
:he necessity included borrowing on such terms as were pro- 
vided for by the mortgage bond. 

Held further that, as in all questions of onus, a certain 
amount of evidence might cause the onus to shift, and that 
evidence on the lender’s part that the money could not, in 
the circumstances, have been raised at less interest would 
suffice to shift the onus so that, if the defendant led no evi- 
dence to controvert that statement, the lender would prevail, 
but that when there was no evidence and it was evident on 
the face of the document that the interest charged was far 
in excess of commercial rates, then undoubtedly the lender 
had not discharged his ta.sk. {Lord Dunedin?) RADHA 
KiSHUN V. JaG SahU. (1924 ) 511. A. 278 (281) — 
4P 19 = 26 Bom. L. R. 732= 35 M. L. T. 177— 

A. I. R. 1924 P.C. 184 = 6 Pat. L. T. 434 = 
20LW 285 = 2Pat. L.R. 259 = 29 C.W.N. 293- 
10 O. & A. L. B. 1384= 11 O.L.J. 662 = 80 I C. 791 = 

47 M. L. J. 329. 
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INDU lJLVJ--{Contd,) 

Widow— Mortgage by— 

Lender under— Dutv ok. 


A lender who takes from a Hindu widow a charge upon 
her husband’s inheritance is under a legal obligation to in- 
quire and satisfy himself that the widow had a proper justi- 
fication for so charging it (202). i^Lord Hobhotise.) LaLA 

amarnath Sah V. Rani Achan Kuar. 

(1892) 19 LA. 196=14 A. 420 (429) = 6 Sar. 197. 

Necessity for. 


Eiidence of — Husband's heavy indebtedness — IVidenu 

contracting fresh loans on easier terms to meet — General 
evidence of — Sufficiency of. 

In a suit by the heir of a mortgagee to establish against 
a Hindu reversionary heir the validity of a mortgage crea- 
ted by his widow’, held^ that general evidence to the effect 
that the husband was heavily indebted at the time of his 
death, that he had agreed to pay heavy interest, and that the 
widow had fresh loans at a lower rate of interest to pay off 
the old ones, the loan on the suit mortgage being one of 
them, was not sufficient to discharge the onus on the plaintiff 
(62-3). {Sir Richard Couch.) MaHESHAR KaKSH 
Singh v. Ratan Singh. (1896) 23 I. A. 57 = 

23 C. 766 = 7 Sar. 19 = 6 M. L. J. 127. 


Daughter's marriage^ Alortgage for raising money 

for expenses of — Necessity for — Proof of. 

Where a Hindu widow, holding the usual ‘widow’s estate’ 
in her deceased husband’s property, executed a mortgage of 
it, and it was found that the income from the lands at the 
material time w’as hardly sufficient to meet the ordinary ex- 
l^nses of the family that she had no alternative and was 
compelled to resort to borrowing in order to meet the extra- 
ordinary expenses of the marriages of her daughters, heldy 
on the evidence, that necessity for the alienation had been 
established. {Sir Lancelot Sandersonf) BhaGWAN SINOH 

2/. Ujagar Singh. (1927) 47 C. L. J. 189 = 

30Bom. L. E. 267 = 107 I. C. 20 = 29Punj. L. E. 182 = 
32 C. W. N. 638 = 1 L. T. 40 Lah. 49 = 27 L. W. 672 = 

26 A. L. J. 653 = (1928) M. W. N. 933 = 
A. I. E. 1928P.C. 20 = 64 M. L. J.264 (257). 

—Onus of Proof of — Reversioner’s suit to set aside 

mortgage. See HINDU Law— WIDOW - MORTGAGE BY 

—Reversioner— Suit by, to set aside etc. 

(1871) 14 M I. A. 187(199). 

Onus of Proof of — Suit to enforce mortgage against 

reversioners. See HINDU LAW — WIDOW — MORTGAGE 

UY — Suit to enforce, against reversioners — 

necessity FOR MORTGAGE. 

Proof of — Quantum. 

In a suit to enforce a mortgage bond executed by a Hindu 
widow, the plaintiff prayed for an absolute decree for the 
sale of the property alleged to have been mortgaged, includ- 
ing the reversionary interest therein. There was hardly any 
evidence on the part of the plaintiff to shew what negotia- 
tions took place with him, and what representations induced 
him to advance the money ; still les.s w'as there any proof 
that, having those representations before him, he made the 
necessary and proper inquiries. The evidence adduced by 
him was consistent with this state of things ; that the 
widow’s servants, the dewaus, chiefly managed her affairs ; 
that if they had immediate occasion for a sum of money 
they might have gone to the plaintiff’s kooti and got a tem- 
porary loan. 

Heldy that the evidence failed to prove a necessity so 
serious as would justify a pledge of her husband's estate in 
excess of the ordinary powers of a Hindu widow, or rea.son- 
able grounds for the belief of such necessity (12-3). {Sir 
James W- Colvilef) BabOO KaMESWAR PeRSHAD v. 

RUN Bahadur Sinoh. (1880) 8 I. A. 8= 

6 0. 843 (848) = 8 0. Ii. E. 361 = 4 Sar. 210. 
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HINDU LAW— (C^^/z/c/.) 

Widow- Mortgage by— (C£7«/rf.) 

Reversioner. 

Admission of mortgage by — Effect ofx 

The reversioner’s admission of a mortgage bond execut- 
ed by a Hindu widow cannot make the debt secured 
by the bond a debt of the last male ow ner, or one for w'hich 
his estate is liable (194). {Lord Davey.) ShaM SUNDER 
Lal r/. ACHHAN Kunwak. (1898) 251. A 183 = 

21 A. 71 (86) = 2 C. W. N. 729 = 7 Sar. 417. 

Admission of mortgage by., in ignorance of its nature 

a?id effect — Effect of, 

A mortgage of her husband’s estate made by a Hindu 
widow by a bond of December 1877 was found not to have 
been made for purposes binding on the estate of her decea- 
sed husband. It was, however, contended for the mortgagee 
that that mortgage bond was binding on the estate because 
it was confirmed by a bond of 1881 executed by the daugh- 
ter of the last male owner, his widow having died in the 
interval ,and by the son of that daughter then of age in favour 
of the mortgagees. The alleged admission of the bond of 
December 2, 1877 was contained only in the statement in 
the bond of 1881 that the creditors had no deed except the 
bonds of May 25, 1877, and December 2, 1877 “which are 
payable.’’ It was found that the nature and effect of the 
bond of 1881, or of the admission of liability for pa.st debts 
contained in that bond, w’ere never explained to or properly 
appreciated by either the daughter or her son. 

Held, affirming the High Court, that under such circum- 
stances the alleged admission was of no avail to the mort- 
gagee (192-194). {Lord Daiey.) SHAM SUNDER LaL 
V. ACHHAN Kunwar. (1898) 25 I. A, 183 = 

21 A. 71 (83-4, 85) = 2 C. W. N. 729 = 7 Sar. 417, 

Binding nature of mortgage on — Conditioti — Neces- 

sity. 

P was entitled only to a life-interest in the property mort- 
gaged l>y her and could not grant a mortgage of it which 
would be binding on the person who might be the rever- 
.sioner at the time of her death unless there was legal neces- 
sity for her making the grant (271 2). Mati LaL DaS 

Eastern mortgage and Agency Co., Ltd. {Sir John 
Edge.) (1920) 25 C. W. N. 266 = (1920) M. W. N. 631 = 

28 M. L. T, 361 =61 L C. 486. 

Consent to mortgage of — Reversionary interest if 

affected by — Mortgage intended to charge widow's interest 
only. • 

Where the language of a deed of mortgage executed by a 
Hindu widow was fully consistent with the fact that her 
interest alone was intended to be charged, there was nothing 
to show that the reversioners who helped her to raise the 
loan understood it otherwise, and there was no evidence to 
show that they benefited from the transaction, or that so far 
as they were concerned there was any need for the mortgage, 
held that the facts that they helped her to raise the loan, 
that one of them wrote her name in the deed, and that some 
others had attested the deed, did not amount to a consent to 
bind their interests (70). {Mr, Ameer Ali.) Hari KiSHAN 
Bhagatt/. Kashi Pershad Singh. 

( 1914) 42 1. A. 64 = 42 C. 876 (886) = 19 C.W.N. 370 = 
17 M, L. T. 115 = 2 L. W. 219 = (1916) M. W. N. 611 = 
13 A. L. J. 223 = 21 C. L. J. 225 = 17 Bom. L E. 426 = 

27 I. C. 674= 28 M. L. J. 666. 

Daughter— Reversioner a — Deed by, validating 

mortgage— Proof of — Onus — Quantum — Daughter purda- 
nashin. -9^^ PURDANASHIN— Deed BY — VALIDITY OF 

PROOF OF— Onus— Quantum— daughter rever- 
sioner. (1892) 19 I. A. 196 (200) = 14 A. 420 (426-7). 

Personal liability of, under mortgage — Surrender 

by widenv of whole estate to reversioner — Agreement by him 
to pay off her liabilities’^Effect^ 
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HINDU LAW— 

Widow— Mortgage by— 

RKVERSIONEK— ( Cont,i.) 

A, a Hindu widow, who had inherited the estate of her 
deceased husband, incurred debts to the appellant, and, on 
1-3 1872, she executed a bond to him for a stated sum, to 
meet the amount of her liability, and thereby hypothecated 
certain mouzahs appertaining to her husband’s estate. On 
31-8-1872, an agreement was entered into between the 
widow and Rs the presumptive reversionary heir of her hus- 
])and, whereby she surrendered her interest in her husband’s 
estate to Ry upon condition that he was to pay her an allow- 
ance of Rs. 24,000 for her maintenance, and was to pay off 
her liabilities. On 31-3-1876, the appellant instituted a 
suit on the bond against the widow. Ay and R. R was joined 
as a defendant upon the ground that the widow, Ay had, 
under the agreement of 1872, given over to him the whole 
of her properties, including what was mortgaged by the 
bond, but no relief was claimed against him personally. 

Hehiy that it was clearly competent for the appellant to 
allege in that suit the personal liability of R for the amount 
of the bond (237). 

The appellant relied uptui the fact of the mortgage being 
one affecting tlie whole estate ; but he could -also have alleg- 
ed that R was bound at all events to pay him, in conse- 
quence of the agreement which he had entered into with the 
widow (237). {Lord Morris.') KAMESU'.-\R PeRSHAI) v. 
RaJKUMARI RUTI UN KOER. (1892) 19 I. A. 234 = 

20 C. 79 (85) = 6 Sar. 241. 

Remote reversioner — Admission and recognition of 

mortgage by — Efiect of, on its validity. See HINDU LAW 

— Reversioner — Remote reversioner — Widow 
—Alienation by— Admission and recognition of. 

(1892) 19 I. A. 196 (199) = 14 A. 420 (426-6). 

Suit byy to set aside mortgage — Necessity for mort- 
gage — Proof of — Onus of. 

A reversioner sued to set aside a mortgage of the last 
male owner's estate made by his widow and motlier, alleg- 
ing that it was not within the pf)wer of a Flindii widow to 
grant it, tlie money not being raised for any of those pur- 
po.ses for which the widow was allowed to pledge the estate. 

Held that, in such a case, whatever might be the precise 
degree of proof required from those who relied upon the 
mortgage, there was no doubt that those who took such a 
security from a person, having only a limited power to 
grant it, were Iwund to show, prima facie at least, that the 
money was raised for a legitimate purpose (199). 

Held further y on the e\idence, that the mortgagee had 
failed to show that the mortgage was given in any part for 
the purposes, for which the widow was entitled to pledge 
the estate (202). {Sir Jamesw Colvile.) RaO KuRUN SiNG 

V. Nawab Mahomed Fyz all (1871) 14M.I.A. 187= 

2Suth 474 = 2 Sar. 722 -lOB. L. R. 1. 

-Suit to enforce mortgage against. See HINDU Law 

— Widow — Mortg.age by— Suit to enforce, 
against reversioners. 

^Valid mortgage— Possession of property subject to 

— Suit for recovery of — Decree proper in case of — Dismissal 
of suit without prejudice to plaintiff's right to redeem mort- 
gage. See Hindu l^w- Reversioner— Widow— 
De.ath of— possession of property < in— Suit fob- 
mortgage Valid, etc. (1867) 11 M.I.A. 619 (636, 638). 

Suit to enforce, against reversioner. 

Necessity for mortgage — Absence of — Onus not on 

reversioners to prove — Onus on mortgagee to prcne necessity. 
The rule is that a mortgagee claiming title under a Hindu 
widow as against the husband's heirs should prove the 
validity of his mortgage. The onus is not on the heirs to 
piove the absence of necessity for the mortgage (198). 


HINDU L A W-(C^7«/d'. ) 

Widow— Mortgage \i^—{Contdf) 

Suit to enforce, against reversioner— 

{Lord Hobhouse.) LaLA AMARANATH SaH v. RANI 
ACHAN KUNWAR. (1802) 19 I. A. 196 = 

14 A. 420 (427-8) = 6 Sar. 197. 

In a suit by the heir of a mortgagee to establish 

against a Hindu's reversionary heirs the validity of a mort- 
gage executed by his widow, held that the defendants were 
not bound to prove that the profits which the widow obtain- 
ed from the estate sufficed to meet the liabilities upon it 
(63). {Sir Richard Couch.) MaHESHAR BaKSH SINGH 
V. R.atan Singh. (1896) 23 I. A. 67 = 23 0. 766 = 

7 Sar. 19 = 6M. L, J. 127. 

Necessity for mortgage — Absence of— Plea by rever- 
sioners of — Not necessary^Onus on mortgagee to allege and 
proie necessity. 

In a suit enforce a mortgage bond made by a person with 
restricted power of alienation, the defendants (reversioners) 
are not required to plead the absence of legal necessity for 
the borrowing. It is for the plaintiff to allege and prove 
the circumstances which alone will give validity to ihe 
mortgage (191). {Lord Dewey.) SHAM SUNDER LALr/. 
ACHHaN KuNWAR. (1898) 261. A. 183 = 

21 A. 71 (81) = 2 C. W. N. 729 = 7 Sar. 417. 

Necessity for mortgage — Onus of proof of . 

In a suit by the heir of a mortgagee to establish against 
a Hindu's reversionary heirs the validity of a mortgage 
created by his widow, held that the onus lay on the plaintiff 
of proving that the money was borrowed for a legitimate 
purpose and that in proof of this he ought to produce suffi- 
cient evidence of the nature of the transaction (62). (6'/> 
Richard Couch.) MaHESHAR BAKSH SINGH Z'. KaTAN 

Singh. (1896) 23 I.A. 67 = 23 C. 766 = 7 Sar. 19= 

6M.L.J. 127. 

Necessity for mortgage — Onus of proof of—Suit by 

heir of mortgagee. 

Although the suit here is not brought by the original 
mortgagee, the affirmative of the question whether the 
money was borrowed for a legitimate purpose is on the plain- 
tiff who seeks to have the mortgage enforced (63). (Sir 
Richard Conch.) MAHESHAR BaKSH SINGH Z'. RATAN 

Singh. (1896) 23 I. A. 67 = 23 0. 766= 

7 Sar. 19 = 6 M. L. J. 127. 

— Necessity for mortgage — Representation of y bona fide 

believed in by mortgagee — Proof of— Sufficiency of. 

The principles laid dow n in the case of Hunooman 
Pershad Panday (6 M. I. A. 393) are applicable to aliena- 
tions by a Hindu widow . A plaintiff, therefore, who seeks 
to charge the inheritance after the death of a widow, by 
virtue of a .security executed by her, is Ix^und at least to 
show the nature of the transaction, and that in advancing 
his money he gave credit on reasonable grounds to an asser- 
tion that the money was wanted for one of the recognise<l 
necessities (11). {Sir James W . Colvile.) BaBOO KaMES- 

WAR Pfrshad V. Run Bahadoor Singh. 

(1880) 8 I. A. 8=6C. 843(847 8)=8 C. L. R. 361 = 

4 Sar. 210. 

To prove the vcli;fity of the mortgage the mortgagee 

must shew, either that there was legal necessity for raising 
the money by a charge on the husband’s estate, or, at least, 
that in advancing his money the mortgagee gave credit on 
reasonable grounds to representations that the money was 
wanted for such necessity (201). {Lord L/obhouse.) LALA 

Amaranath Sah V. Rani achan Kunvvar. 

(1892) 19 I. A. 196 = 14 A. 420 (427 8) 6 Sar 197. 

To give validity to the mottgage lx)nds as against the 

estate of Khairati, the last male owner, the plaintiffs and 
appellants must show that there was legal necessity for 



HINDU 

Widow— Mortgage \i 7 ^CoHtd») 

Suit to enforce, against reversioner— 

{Contd.) 

raising the money by a charge on Khairati’s estate, or at 
least that in advancing their money the creditors gave credit 
on reasonable grounds to representations that the money 
was wanted for such necessity (189). {Lord Davey.) SHAM 

Sunder Lal v. achhan Kun war. (1898) 25 LA. 183 = 

21 A. 71(80)-7 Sar. 417-2 C. W. N. 729. 

Pledge of husband's estate — Intention of widow as to 

— Proof of — Necessity. 

In order that the inheritance might be charged after the 
death of a widow by a mortgage bond executed by her, it is 
necessary, in the first place, to show' that the widow intend- 
ed to do that which the law- allows her to do in certain 
specified cases ; viz.^ to make a pledge of her husband’s 
estate. There is a total failure of proof that she did really 
intend to do that, where it appears that the document was 
not properly explained to her ; that sht did not understand, 
or was not properly informed, that it w’as a deed mortgaging 
the property (9-10). The question whether the property was 
mortgaged at all depends upon the fact whether the widow 
intentionally executed a deed containing such astipulation 
(10). {Sir James PV. Colvile.) BaBOO KaMESW'AR 

Pershad V. Run Bahadoor Singh, (1880) 8 1. A. 8 = 

6C. 843(846)-8 C. L. E. 361-4 Sar. 210. 

Suit to enforce, against widow. 

Money decree against ividow in — Propriety — Execu- 
tion of deed with full comprehension of its nature ami effect 
— Failure of plaintiff to proi'e — Finding of ^Effect. 

In a suit to enforce against a Hindu widow a mortgage 
bond executed by her, the High Court found that the deed 
had not been properly explained to her ; and that she did 
not understand, or was not properly informed, that it w'as 
a deed mortgaging the property, but nevertheless passed a 
money decree against her. 

Quaere : whether, havi!\g found that there was a total 
failure of proof as to the proper explanation of the deed to 
the lady, the High Court was right in going so far as to 
make a money decree against her (10). {Sir James W. 
Colvilef) Baboo Kameswar Pershad v. run Baha- 
door Singh. (1880) 8 I. A. 8-6 0.843(846) = 

8 C. L. E. 361=4 Sar. 210. 

Mortgage found to be itroalid — Husband'^ personal 

liability under unregistered rukkas executed by him^ 
Decree in suit against estate on foot of — Propriety, 

The plaintiff was mortgagee under three mortgages 
executed by a deceased Hindu, and under a fourth mort- 
gage executed after the death of the deceased by his widow'. 
The fourth mortgage was for interest due under the three 
earlier mortgages. The deceased had executed unregistered 
rukkas (notes) promising to pay interest additional to that 
contracted for in the registered mortgage deeds. In a suit to 
enforce the four mortgages, the claim under the mortgage by 
the widow was disallowed on the ground that the mortgage 
was beyond her competence as a Hindu widow. The plain- 
tiff asked their Lordships to give a decree against the estate 
of the deceased on his personal liability under the rukkas. 
That question was not raised in the pleadings or issues. 

Held that it was not competent for the Court to deal 
with that question in the suit as framed. {Lord 
Macnaghien.) TiKA RaM v. DEPUTY COMMISSIONER OF 
Bara Banki. (1899) 26 1. A. 97 (100)=3 C.W.N. 673 = 
26 C. 707 (711-2) = 16 Bom. L. E. 692 = 7 Sar. 620. 

Widow— Oudh Estate. 

“Grant of, to her and her heirs — Estate conveyed 

under— Estate granted ancestral estate in possession of 
widow as heir of husband. See OUDH ESTATE— GRANT 

OF, Widow and her heirs. (1871) 6 1. A. 1 (11-2), 


HINDU UCm^{CoHtd.) 

Widow— Oudh Estate— (C’^»«/d'.) 

Summary settlement with widow ofy and sUnnud 

granting same to her absolutely — Estate taken under. 

At the time of the annexation of Oudh an estate w'a.s in 
the possession of A', a Hindu widow, to whom it had 
descended as the surviving widow of her deceased husband. 
In 1858 the estate was confiscated by the British Govern^ 
ment by virtue of I.x)rd Canning’s proclamation of the l5th 
of March in that year. The summary settlement for 1858-9 
W'as made with A', and a sunnud was granted to her in or 
about 1861 conferring a full proprietary and transferable 
right in the estate upon her and her male heirs according to 
the law of primogeniture. After the passing of the Oudh 
Estates Act of 1869 AT V name was also entered in Lists I 
and II of the lists mentioned in S. 8 of the Act. 

Held that, the estate was the separate or ab.solute property 
of A' within the meaning of the Mithakshara Law (15-7). 
{Sir Barnes Peacock.) BRIJ In DAK BAHADUR SiNGH v. 

Ranee Janki Koer. (1877) 5 I. A. 1- 1 C. L. E. 318 -- 

3 Sar 763 = Bald. 148 3 Suth. 474 = 

E. & J.’s No. 48. 

Villages and rights within, inherited from husband — 

Estate in— Widow's estate or life estate. See OUDR 

ESTATES ACT OF1869— Hindu widow. 

(1873) Sup. I. A. 220 (235-6). 

Widow — Partition With husband’s co parceners. 

Immoveable property allotted to widoio at~Estate 

taken in — Devolution of. 

Immoveable property, obtained by a Hindu widow on 
partition of the joint family property under the Mithakshara 
Law, is not part of her stridhan in the narrow sense of that 
word, indicating her separate property or peculium which 
passes on her death to her own heirs, but reverts on her 
death to the next heirs of her husl)and. Of course, the 
members of a joint family effecting a jjartition may agree 
that a poition of the property >ha]| l)e transferred to the 
widow* by way of absolute gift, as part of her stridhan, so as 
to constitute a provision for her stridhan heirs ; but, in the 
absence of any such intention, their Lordships do not feel 
justified in putting property acquired by a widow, on a 
partition of the joint estate, upon a footing different from 
that on which property coming to her by way of inheritance 
has been placed (l3l). {Lord Pobson.) Debi MaNGAL 

Prasad Singh v. Mahadeo Prasad Singh. 

(1912)39 1. A. 121 = 34 A. 234(242-3) = 

11 M. L. T. 217 = 9 A. L. J. 263 = 16 C. W. N. 409 = 

14 Bom. L. E. 220 = 15 C. L. J. 344 = 14 I. C. 1000 = 

22 M. L. J. 462. 

—Property allotted to widow at — Estate taken in. 

The case is wholly distinguishable from those in which a 
widow, having a right to an ascertained share upon a parti- 
tion with co parceners, who have an absolute interest in 
their shares, is put by them into possession of that share. 

In such case it may be a question, whether her interest does 
not become absolute (514). {Sir Jarnesw Colvile J BhuG- 
wandeen Doobey v. Myna Baee. 

(1867) 11 M. I. A. 487=9 W. E. P. C. 23 = 

2 Suth. 124 = 2 Sar. 327. 

Widow— Person dealing with. 

Duty of. 

The vendee was entering into a transaction with a Hindu 
female. It lay upon him to acquaint himself with the extent 
of her powei-s. {Mr. Ameer AH.) Guk NaraYAN v Sheo 
Lal Singh. (1918)461. A. 1(12) = 46 0. 666(578) = 

17 A. L. J. 66=9 L.W. 335 = 23 0. W N 631 = 

12 Bur. L. T. 122=49 I. C. 1 = 36 M, L, J. 68 
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HINDU LAW— (<:<>«/</.) 

Widow— Power- of -Attorney by— Execution of. 

'Proof of—Quanium^ 

Where the question was whether the respondent, a Hindu 
widow, had or had not executed the Mooktearnamah set up 
by the appellant, ke/d, affirming the judgment of the High 
Court, which had reversed the judgment of the Court below, 
that there was no legal proof of the execution of the 
Mooktearnamah, and that the absence of such proof was not 
compensated by any legitimate inferences to be drawn from I 
the other facts disclosed in the case. (^Lord Romilly.') 
Seethul Pershad V. Mussumat Doolhin Badam 
KONWAR. (1867) 11 M. I. A. 268- 

8 W. R. P. C. 22=2 Suth. 83 = 2 Sar. 281. 

Widow— Property in possession of— Husband’s 

or widow’s own. 

presumption — Onus of Proof. 

It was alleged that when a widow is found in possession 
of property, of the acquisition of which no account is given, 
and it is shown that her husband died possessed of consider- 
able property, then there is a presumption of law that the 
property found in the widow’s possession was originally 
that of her husband. Their Lordships are not prepared to 
adopt this proposition. i^Sir Edward Fry.) DiwaN Ran 

BUai Bahadur Singh v. Indrapal Singh. 

(1899) 261. A. 226 = 26 C. 871 (873)=4 C. W. N 1 = 

2 Bom. L. R. 1-7 Sar. 578, 

Widow— Release in favour of female presumptive 

reversioner by. 

Effect of. 

Two Hindu widows, who had inherited the estate of their 
husband, B, executed a deed in favour of D, his daughter 
by one of them, whereby, after stating that with the execep- 
tion of D, there was no heir of their husband or of them- 
selves, they made a gift to her of certain lands and villages, 
only retaining to themselves a life interest in part of them. 

In a suit by the plaintiffs, the presumptive heirs of />’, 
subject to the interest of the widows, for a decision that the 
deed of gift in favour of /I was null and void as legarrls 
the reversionary interests of the plaintiffs, it was contended 
by the widows and the daughter of /), who had died in the 
interval, that if a widow released her interest to her hus- 
band’s heir presumptive, which Z?, was at the time of the 
said gift, the absolute interest became at once vested in 
such heir, and therefore the inheritance devolved on the 

daughter of Z?. rv i- i * 

The Sub-Judge held that the conveyance to Z>, did not 

vest the inheritance in her, because she was heir only to a 

woman’s estate, and the prescribed course of inheritance 

would be changed if she took an estate transmissible to her 

own heirs. The High Court, on appeal, did not express 

any opinion adverse to that of tlie Sub-Judge. 

Their Lordships concurred with the Sub-Judge (157). 

(Sir Arthur Hobkouse.) ISRI DUT KOER v. MUSSUMUT 

IlANSBUTH KOERAIN. (1883) 10 I. A. 160- 

10 C. 324 (334) = 13 C. L. R. 418 = 4 Sar. 459. 

Widow— Renunciation of claim to husband’s 

estate by. 

Effect against reversioner of. See HINDU LAW — 

REVERSIONER— WIDOW— Renunciation of etc. 

(1926) 64 I. A. 5(17) = ! Luck. 583. 
Widow— Residence of. 

Husband's house— Residence in—Not necessary to 

maintain her reputation^ 

The Hindu law does not require a Hindu widow, for the 
purpose of maintaining her reputation, neces-sarily to live with 
her husband’s relatives. She does not injure her reputation 
by living with her own mother or her own father. It is laid 


HINDU LAW— 

Widow— Residence t^i—iCcutd.) 

down as a rule of law that she is not bound to live with her 
husband’s relatives (207). {Sir Barnes Peacock.) RaJAH 

Prithee Singh v. Ranee Raj Kower. 

(1873) Sup. I. A. 203=12 B. L. E. 238 = 
20 W. R. 21 = 3 Sar. 259 = 2 Suth. 846. 

Place of — Husband's family. 

It is only in her husband’s family that in the strict con- 
templation of law a Hindu widow ought to reside (191). 
{Sir James W. Colvile.) SKI KaGHUNADHA v. SrI 

BROZO KiSHORO. (1876) 3 I. A. 154 = 1 M. 69 (81) = 

25 W. R 291 = 3 Sar. 583 = 3 Suth. 263. 

Widow— Revenue due upon estate— Wilful default 

to pay. 

Mortgaged property — Rcnenue due upon — Mortgagee 

paying — Remedy of. 

A Hindu widow, who was in possession as her husband’s 
heiress of property mortgaged by him to a third party, wil- 
fully defaulted to pay the revenue due to the Government for 
the same. The mortgagee paid off the arrears to avert a 
sale of the property for the said arrears under Act I of 

1845. 

Heldy that in such a case the proper course for the 
mortgagee was to institute a suit, making the reversioners 
also parties to it, to have an additional charge declared in 
his favour on the mortgaged property, subject to redemp- 
tion, and seeking a sale only in default of redemption 
(267-8). 

The reversioners aie entitled to recoup out of the widow’s 
life profits, the money which is advanced to avert a sale, if 
they redeem, as they are entitled to do, the actual salvors ; 
and it would be obviously inequitable for a person with such 
knowledge of the dealings of the proprietress, determining 
to salve the estate, to seek indirectly its destruction by a 
sale of the whole estate under an ordinary execution, with- 
out giving the reversioners the means of protecting their 
interests (267-8). {Lord Romilly.) NUNGENDF.R CHUN- 
DER Ghose V. SREEMUrrv Kaminee DOSSEE. 

(1867) 11 M. I. A. 241 = 8 W. R. P. 0. 17 = 

2 Suth. 77=2 Sar. 276. 

Reversioner paying arrears — Right of, to reimburse- 
ment out of life profits of widow. 

Where a Hindu widow in possession of her husband’s 
estate as his heiress seeks to destroy the estate by causing it 
to be sold for arrears of revenue, and a mortgagee of the 
estate pays off the arrears tc avert the sale, the reversioners 
are entitled to redeem the actual salvors by paying the 
money advanced by them to avert the sale. And if the 
reversioners do so. they are entitled to recoup out of the 
widow’s life profits the money so paid by them to the actual 
salvors (267). {Lord Romilly.) NUGENDER ChuNDER 

Ghose v. Skeemutty Kaminee Dossee. 

(1867) 11 M. I. A. 241 = 8 W. R. P. C. 17 = 

2 Suth. 77=2 Sar. 276. 

Reversioner’s suit for possession on death of. 

See Hindu Law — Reversioner— Widow- 

Death OF. 

Widow— Sale by. 

ABSOLUTE ESTATE UNDER— CONVEYANCE OF, 

Deed of- Liberal construct ion of. 

HUSB.^ND’S DEBTS PAID OFF BY WIDOW DURING HiS 

ITFE1IME— Sale for dicharge of. 

IMPROVEMENTS EFFECTED BY PURCHASER UNDER. 

Interest awarded by decree— Sale to decree- 
holder IN DISCHARGE OF— VALIDITY OF— DIS- 
ALLOWANCE OF INTEREST SUBSEQUENTLY ON 

APPEAL* 
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HINDU ULVi—iContd,) 

Widow— Sale hy—i.CoiUd,) 

Interest CONVEYED under— Absolute interest 

IN PROPERTY OR LIFE INTEREST OF WIDOW ONLY. 

NECESsm'— S ale for— Portion of purchase- 
money UN ACCOUNTED FOR. 

NECESSITY fOR— F uture necessity. 

Necessity for— Onus of proof of. 

Necessity for— Partial necessity only, 
_Persons joining in - Purchase by, of same pro 

PERTY FROM REVERSIONARY HEIRS OF LAST MALE 
OWNER. 

PRICE OF— Fairness of. 

Reversioner. 

Reversioner’s heir. 

Village— Share in entire— Sale of, necessary 

—MODE OF. 

Absolute estate under— conveyance of. 

Validity of — Condition. 

A Hindu widow may sell her husband’s estate absolutely 
if it can be shown (and the burden of showing this is upon 
the purchaser) that to convey such an absolute estate was 
necessary in order to pay her husband’s debts, and was for 
the benefit of his estate generally (16). Robert P. 

Collier.') MAHOMED ShUMSOOL v. ShEWERKRAM. 

(1874)2 LA. 7 = 14 B. h R. 226 = 22 W. R. 409 = 

3 Sar. 405= 3 Suth. 43. 

DEED OF— Liberal construction of. 

Necessity— Principle laid down in 6 M. I. A. 393 

(411) — Applicability of— Interest conveyed under deed— 
Question as to. See DEED — CONS iruction OF— 
INDIANS. (1915) 37 A. 369 ( 375. 378). 

Husband’s debts paid off by widow during his 
lifetime— Sale for discharge of. 

Validity of — No evidence of obligation on husband's 

part to re-pay — Effect. 

The respondents (plaintiffs) sued to recover from the 
appellant (defendant) certain properly in her possession 
which the plaintiffs alleged had originally belonged to their 
maternal grandfather and which they alleged had been sold 
by their maternal grandmother without legal necessity to 
the vendor of the appellant. It appeared that the plaintiff’s 
grandmother had, (luring the lifetime of her husband, paid 
off certain debts of her husband, and that the sale impeached 
was made for the discharge of the said debts. There was, 
however, no evidence to show that there was any obligation 
on the part of the plaintiff’s grandfather or his estate to 
pay the moneys which were paid by his wife. 

Held\ that the obligation lay upon the appellant to prove 
that there was any obligation on the part of the grandfather 
or his estate to pay the moneys which were paid by his wife, 
and that, the appellant not having adduced any such evi* 
dence, the sale was rightly held not to be binding upon the 
plaintiffs. i^Lord Macnaghten.) BHAWANI KUNWAR v. 

HiMMAT Bahadur. (1911) 33 A 342 = 

16C. W.N. 466 = 13 0. L.J. 441 = 9 M. L T. 465 = 

8 A. L. J. 474 = 13 Bom. L. R. 384= 
(1911) 2 M. W. N. 446= 10 I. 0. 274 = 21 M. L. J. 641. 

Improvements effected by purchaser under. 

Compensation for — Claim to— Maintainability of., 

in presumptive reversioner's suit for declaration of invali- 
dity of alienation. 

The question whether a purchaser from a Hindu widow 
is entitled, prior to eviction, to compensation for money 
spent on the property purchased by him cannot arise till the 
death of the widow, and cannot therefore arise in a suit 
brought during her lifetime by the presumptive reversioner 


HINDU LAW— (O//^.) 

Widow— Sale hy~(Contd.) 

Improvements effected by purchaser under 

— {Contdf) 

for a declaration of the invalidity of the alienation (113). 
{^Sir Arthur Wilson.) RUP NakaIN v. COPAL DEVL 
(1909) 361. A. 103 = 36 C. 780 (798) = 10 C.L.J. 58 = 
13C.W.N. 920 = 5 M. L. T. 423=11 Bom. L. R. 833 = 

6 A. L. J. 667 = 3 I. C. 382 = 93 P. E. 1909 = 
146 P. W. R. 1909=68 P. L R. 1910 = 19 M. L. J. 648. 

Compensation for — Measure of — Enhancement of 

property as marketable subject — Execution of temple on it. 

The suit was to recover possession of a house and com- 
pound in Delhi. The plaintiff claimed the said house and 
compound as the daughter’s son of the last male owner 
thereof. On the death of the last male owner his widow 
succeeded to his estate for the usual life tenure of a Hindu 
widow ; and she, by a deed of sale, conveyed her interest in 
the suit property to the father of the appellant. The ques- 
tion was as to the amount payable by the plaintiff to the 
appellant as compensation for improvements as a condition 
of taking possession of the house and compound. 

It appeared that in the course of the possession of the 
last holder a temple was erected upon the ground, and other 
expenditure was incurred to a considerable amount. The 
Court below assessed the sum of Ks. l,-400 as a fair sum to 
the extent of which the property, as a vendible subject, had 
been enhanced in value by the operations of the last holder. 

/AA/, that the grounds upon which the Court Ijelow pro- 
ceeded were sound (564). 

In such a case it is always to be borne in mind that the 
amount of the expenditure made has occasionally very little 
to do with the real issue ; and that that issue is, to what 
extent has enhancement of the subject been produced ? 
Their Lordships agree with the Court below in thinking 
that it has been produced to the extent of Rs. 1,400. But 
with regard to the difference l)eiween that sum and the 
Rs. / ,000 claimed, a large part of that difference stands to 
the account of the erection of the temple upon the land. 
The erection of the temple would not of itself add to 
the selling value of the property, and the real question is, 
was the property, as a marketable subject, enhanced in 
value or not t (564), {Lord Shaio.) Kjdar NaTH v. 
Mat HU Mal. (1913) 40 C. 666 = 

(1913) M. W. N>. 403= 13 M. L. T. 434 = 
127 P. L. R. 1913 = 17 C. W. N. 797 = 
16 Bom. L. R. 467=77 P. R. 1913=18 1. C. 946 = 

26 M. L. J. 176. 

-tompensation for—Right tc^Eurchaser from pur- 
chaser in posicssion at date of decree for possession Right 

of. 


In a case in which, compensation was claimed in respect 
of improvements executed on property purchased from a 
Hindu widow, it was argued that an allowance could nor be 
made because the improvements had in fact been executed 
by the person who had been the original purchaser from the 
widow, and that he had again sold and that it was the pur- 
chaser from him who was in possession at the time of the 
decree for possession of the property. 

Held, that there was no substance in the contention. 

The increased rent that is properly attributable to the 
improvements can be properly set off against the mesne 
profits, even although it was not actually executed by the 
person in possession at the moment when the decree for 
possession was made. {Lord Buckmaster.) Raj^ RaI 
Bha.gwat Dayal Sinch V. Ram Narain Sahu 

(1921) 16 L. W. 481 = (1922) M. W. N 102= 

O r. . ® > 24 Bom. L. E. 336= 

3Pat. L.T. 229 = 36 0. L. J. 121 = (1922) P. C 91 ^ 

26 C. W. N. 267= 20 A. L. J. 26 = 661. c! 69=; 

42 M. L. J. 243 (246-7). 
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HINDU LAW— 

Wid ow— Sale ‘by— 

Improvement effected by purchaser under 

— {Contd?) 

Increased rent due to — Set off of ^ against mesne 

profits — Purchaser's right to^ in suit to recai'er property. 

In a suit to recover property sold by a Hindu widow with 
mesne profits^ it was found that the purchaser had effected 
permanent improvements on the property purchased by him 
which improv'ements had increased the mesne profits from 
the property. Held that the purchaser was entitled to have 
the increased rent that was properly attributable to the 
improvements set off against the mesne profits to which the 
plaintiff was entitled. 

Their Lordships affirmed the High Court which had 
allowed a deduction of 10 per cent in respect of such increas- 
ed rent. (Lord Buckmasterf) RaJA RaI BhagWAT DaYAL 
3INGH V. Ram RATAN SahU. (1921) 15 L. W. 481 = 
(1922) M. W. N. 102 = 4 U. P. L. E. (P. C.) 7 = 
24 Bom. L.R. 336 - 3 Pat. L.T. 229 = 36 C.L. J, 121 = 
(1922) P. C. 91 = 26 C. W. N. 267 = 20 A.L.J. 26 = 

65 I. C. 69 = 42 M. L. J. 243 (246-7). 

Interest awarded by decree— Sale to decree- 
holder IN discharge of — Validity of— Disallow- 
ance OF interest suhsequently on appeai,. 

-Effect — Sale to stranger to avert execution of decree 

of Court below in such a case -^Distinction. 

A mortgage decree was passed against one K. The 
decree disallowed interest subsequent to the decree. In pro- 
ceedings taken to execute the decree the executing Court, 
however, passed an order, also during K's lifetime, allowing 
interest subsequent to the decree. That order was ultimate- 
ly set aside on appeal on the ground that the executing 
Court had no power to alter or to add to the decree. 
During the interval K died, and bis widow, who succeeded 
to a Hindu widow’s estate in his prop>erty, executed a sale- 
deed in favour of the decree-holder conveying property 
appertaining to the estate. One of the items of considera- 
tion for the sale was the amount representing interest sub- 
sequent to the above-mentioned decree w'hich was allowed 
by the Court executing the decree but disallowed on appeal. 

Held that the sale, in so far as it was for the interest 
subsequent to the decree, was not justified by necessity (77). 

Quaere what the result would have been if some outsider 
had advanced money to the widow in order to protect the 
estate against a claim, by the decree-holder to realize the 
interest awarded to him by the Court executing the decree 
(77). {Sir Arthur l-Vilson.) DEPUTY COMMISSIONER 
OF KHERI V, KhanjaN vSinGH. (1906) 34 I. A. 72 = 
29 A. 331 (338) = 2IVI. L. T. 145 = 5 C. L. J. 344 = 
11 0. W. N. 474 = 9 Bom. L E. 691 = 4 A. L. J. 232 = 

lOO.C 117 = 9 Sar. 208=17 M. L. J. 233. 

INTEREST conveyed UNDER— ABSOLUTE INTEREST 
IN PROPERTY OR LIFE INTEREST OF WIDOW ONLY. 

■ Question as to — Liberal construction of deed in 

case of — Necessity — Principle laid down in 6 M. I. A. 393 
(411)— Applicability of. See Deed— CONSTRUCTION OF 

—INDIANS. ( 1915) 37 A. 369 (375-378). 

Reversioner's execution of deed of sale as mooktar I 

of widow— Effect. See HINDU Law— REVERSIONER— 

Widow-- Alienation by— consent to— Execution 

OF DEED OF ETC. (1895) 23 I. A. 1 = 18 A. 146. 

Test, 

By a Hindu widow who had inherited the properties of 
her deceased husband, A', and P, the widow of the paternal 
uncle of Hy who was entitled to maintenance out of the pro- 
perties of K inherited by R, executed a deed of conveyance j 
in favour of the appellant in respect of a portion of the 
property, of A'. The deer! recited, inter that the two I 


HINDU LAW— 

Widow-Sale \ig—{Contd.') 

INTEREST CONVEYED UNDER— ABSOLUTE INTER- 
EST IN PROPERTY OR LIFE INTEREST OF WIDOW 
ONLY— (CfJW/^/.) 

executants had jointly and severally agreed to sell and 
convey all their full and existing rights in the property sold 
to the purchaser for a sum to be paid in cgsh, and that P 
joined as an executant by virtue of her position in the 
family for the additional guarantee of the vendee. By the 
operative granting part of the deed R in the first place sold, 
conveyed, and transferred all the rights and interest in the 
property to the purchaser without any reservation. Then 
P transferred co him her only right in the property, namely, 
her right to maintenance. And then the two ladies jointly 
proceeded to sell and convey to him all their own existing 
right, title, and interest in, or belonging or appertaining to 
the property, and declared that from the execution of the 
deed thenceforth the purchaser should be — “the full owner 
and proprietor of the said hou.ses” (the property sold) “in 
our stead, and shall ow'n, possess, and enjoy them in the 
same way as we have been hitherto doing.’^ Then there 
followed two very significant provisions, first that — “ as 
proof of the existing debts and the necessity of conveying 
the property for purposes aforesaid .S'” (the husband of the 
respondent, the only daughter of jV) “has signed as one of 
the witnesses of the deed,” and secondly, that — “should at 
any time the said vendee or his heirs and representatives 
be deprived of whole or part of the property conveyed by the 
deed he or they would be entitled to recover the money in 
full or in part, as the case may be, from us and rest of onr 
property.” 

While not dis.senting from the finding of the Sub-Judge 
that the existence of the debts incurred by the predecessors 
of A' to the amount mentioned in the deed, the necessity 
for the sale of the absolute interest in the property convey- 
ed in order to discharge them, and the payment of them 
out of the purchase money when obtained, were clearly 
established, the High Court nevertheless held that the terms 
of the deed were inadequate to convey to the purchaser any- 
thing beyond R's own interest in the same, which they 
described as a life-interest. They held so, relying upon the 
following passages of the granting part of the deed, first: — 

“/, the said iV, do hereby convey, sell, and transfer all 
my rights and interest in the said houses” (the property 
sold) “which / inherited from my deceased husband, KT 

And secondly. — 

“We . . . sell all our existing rights, title, and 

interest.” 

reversing the High Court, that by the deed the 
absolute interest in the property sold was conveyed to the 
vendee, and not merely the life interest of the widow, A, 
(379). {Lord Atkinson!) VaSONJI MORARJI v . CHANDRA 
Bibi. (1916)37 A. 369 = 19 0. W.N. 873 = 

17 Bom. L. R. 666 = 18 M. L. T. 31 = 

(1916) M. W. N. 449 = 2 L. W. 676 = 22 C. L. J. 180 = 

29 I. C. 781 = 29 M. L. J. 130. 

Necessity— Sale for — portion of purchase- 

money NOT ACCOUNTED FOR. 

Sale must be upheld unconditionally notwith- 
standing. 

A Hindu widow, who was in possession of a moiety of an 
entire village as heiress to her husband, sold the same to 
defendants 3 and 4 for the sum of Rs, 5,300- The Courts 
!>eIow found that out of the said sum of Rs. 5,300. a sum of 
Rs. 4,588-2-2 was employed by the widow in discharging 
debts binding upon the estate, and that to that extent there 
was a legal necessity for selling the moiety of the village* 
A.s to the balance of Rs, 711 13-10, the Sub-Judge was of 
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Widow— Sale 

Necessitv— Sale for— portion ot purchase- 
money NOT ACCOUNTED t OK— (Co ftid). 

opinion that there was no necessity for raising money to the 

extent of that sum by selling the property. 

Held that, the Sub-Judge overlooked the fact that the 
Rs. 7lM3'lO merely represented the balance ofthesale 
price of Rs. 5,300 and that it was not to raise that 
Rs. 711-13-10 that theproperty was sold, that the sale would 
not have been invalid no matter what might have been 
the purpose to which the widow applied that Rs. /llodd, 
and that the purchasers were not bound to see that the 
widow applied it to any particular purpose. John 

Edge.) MEDAI DaLAVOI THIRUMAL.VYAPPA MUDALIAR 
V NAINAR TheVAN. (1922) 16 L. W. 478 (481) = 

31 M. L. T. 149 = (1922) P. C. 307 = 
(1922) M. W. N. 804 = 2 U. P. L. B. (P. C.) 192= 
27 C. W. N. 365 = 21 A. L. J. 282 = 74 I. C. 604. 

See Hindu Law— Joint family— Manager- 

Sale BY— Validity of —Necessity —Sale for— 

Balance of price. (1927) 64 1. A. 211 (216) = 

8 Lah. 597. 

Sale by Hindu widow for Rs. 19,000. Necessity 

established to the extent of Rs. 17,338. Balance not pro- 
perly accounted for. 

Held^ following L. R. 54 I, A. 79 and L. K. 54 I. A. 21 1, 

that the sale must b3 upheld unconditionally. (Lord 
Blanesbiir gh.) SURAJ BHAN SINGH v. SaH CHAIN SUKH. 

(1927) 46 C. L. J. 291 = 29 Bom. L B. 1385 = 

105 I. C. 25 = 32 C. W. N. 117 = 
A. I. E. (1927) P. C. 244 = 53 M. Ii. J. 300. 

Necessity for— Future necessity. 

Sale in anticipation of — Validity of. 

Where in the case of a sale by a Hindu widow it appear- 
ed that at the date when the deed of sale was executed the 
widow had admittedly in her possession Rs. 1,600, and the 
expenses which it was alleged justified the sale on the ground 
that there was necessity might not even then have been in 
contemplation and certainly had not then been incurred, 
that, necessity for the sale had not been established. 
(Lord Buckmaster.) BALKISAN DEVCHAND v. KUNJALAL 

HiraLAL. (1929) 68 .M. L. J. 368. 

Necessity for— Onus of — Proof of. 

The burden of proving that there was necessity 

justifying a sale by a Hindu widow lies upon the purcha^^er. 
(Lord Buckmaster.) BaLKISAN DevCHAND v. KUNJALAL 
HIRALAL. (1929) 68 M. Ii. J. 358. 

Necessity for— Partial necessity only. 

Sale not altogether bad in case of — Vendee’s right to 

charge in respect of portion of purchase-money advanced 
for binding purposes. See HINDU Law — WIDOW' — SALE 
by— Reversioner— POSSESSION of property sold— 
Suit for— Db:cree allowing— Provision in, etc. 

Persons joining in— purchase by, of same 
property from reversionary heirs of last 

MALE OWNER. 

Vendee from 'ividcnv if entitled to benefit of — 

Transfer Property Act^ S. 43 — Applicability. 

In respect of property held by .4/, a Hindu widow, as the 
mother and heir of her son, S^ she executed a sale-deed, in 
which her daughter, and H^ her grandson, son of that 
daughter, joined. By the sale-deed, M conveyed her life- 
interest in the property, and the daughter and H purported 
to convey their future proprietary interest and right to 
possession after the death of M. After the death of A/, H 
purchased the property covered by the sale- deed from the 
n earest reversionary heirs of S, In a suit brought by the 


HINDU LAW— (CV//A/.) 

Widow— Sale \iy—(ContdJ 

Persons joining in— purchase by, of same 
property from reversionary heirs of LAST 
MALE owner— (O wA/.) 

sons of //, after his death, for the recovery of the property 
from the vendee, on the ground that the sale by M was not 
for purposes which would make it binding on the rever- 
sioners, the High Court held that fPs purchase from the 
reversioners accrued for the lenefitof fie vendee in 
consequence of the fact that H had joined with A/ in 
I’onveying the property. The High Court rested their judg- 
ment on the equitable doctrine of what ir called “feeding the 
estoppel.” and on the provisions of S. 43 of the Transfer of 
Property Act. 

Held, reversing the High Court, that, as // did not 
acquire the property as a contingent reversioner to M. and 
as the title on which the plaintiffs brought their .suit was 
based on an in dependent purchase by H from the rightful 
heirs, the doctrine relied on was inapplicable (13-4). (Mr. 
Ameer Ali.) GUR NaRAYAN v. SheO Lal SiNGH. 

(1918) 46 I. A. 1=46 C. 566(579 80) = 
17 A. L. J. 66 = 9 L. W.335 = 23C. W. N. 531 = 
12 Bur. L. T. 122 = 49 I. C. 1 = 36 M. L. J. 68. 

Price of— Fairness of. 

Evidence of — Revenue Inspector' s ex parte valuation 

years before for ascertaining stamp duty payable on deed 
relating to larger share — Value of. 

The question was whether the price for which a Hindu 
widow sold in November 1897 a moriety of one-third share 
in a village, viz., the sum of Rs. 5,300, was a fair price. The 
Subordinate Judge, who came to the conclusion that 
Rs. 12,100 was the value of the moriety of the one third 
share, was largely influenced in doing so by a valuation 
which was made in 1892 by a Revenue Inspector of the 
one-third share. That valuation was made ])y the Rev^enue 
Inspector for the purpose of ascertaining the stamp duty 
payable on a deed which related to that one-third share. 
The valuation was not a valuation of a moiety of the one- 
third share ; it was a valuation of the whole one-third share, 
which the Revenue Inspector valued at Ks. 24,200. The 
Revenue Inspector in making that valuation was assisted by 
two local men, the Village Munsif and an assistant Kurnam. 
The Revenue Inspector valued each field, wet and dry, and 
each tree separately, with a total result of Rs. 24,200. That 
Revenue Inspector was not called as a witness, and there 
was nothing to explain on what principle he valued, but the 
two local men who assisted him said that the valuation was 
correct. It appeared, however, from their evidence that no 
one on behalf of the widow was present when the valuation 
was being made, and that neither of the local men nor the 
Revenue Inspector asked the owners for any account show- 
ing income and expenditure for the purpose of valuing the 
lands. 

//i-A/, agreeing with the High Court, that it would be 
easy to attach an exaggerated importance to the Revenue 
Inspector’s valuation as a piece of evidence in the case 
(483) (Sir John Edgef) MEDAI DaLAVOI Thiru- 
MALAIYAPPA MUDALIAR V. Nainar Thevan. 

(1922)16 L. W. 478= 31 M. L. T. 149 = 
(1922)M.W.N. 804 = 2 U. P. L B. (P. C-)192 = 
27 C. W. N. 366 = 21 A. L. J. 282 = 74 I. C. 604 = 

A. I. B. (1922) P. C. 307 

Test of — Sale of considerable extent in lump — Sale, 

of same in small quantities — Distinction. 

A Hindu widow, who was in possession of a moiety of an 
entire village as heir to her husband, sold the same to 
defendants 3 and 4 for necessity for the sum of Rs. 5,300. 
Defendants 3 and 4, who had been in the employment of the 
1 widow and her husband, had no capital and purchased the 
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Widow— Sale \)y~(Cou/ci.) 

Price of— Fairness OF—(CoHid.) 

moiety as a speculation. They in their turm sold the moiety 
bit l)y bit to the cultivating ryots among whom there was 
great competition to acquire lands suitable for cultivation 
for some Ks. 11,500. Although the defendants 3 and 4 
bought the moiety as a speculation, the sale was a genuine 
and not a sham sale. 

In a suit by the reversionary heir of the last male owner 
for a declaration that the sale by the widow was not binding 
on the reversion, held that, in ascertaining whether the sale 
was for a fair price or not, it was not proper to take into 
consideration the price which competing tenants might pay 
for the component parts calculated at a regular scale, and 
regard must be had to the fact that the circumstance that 
the vendor was a widow would tend rather to low values 
(orices) being obtained owing to the risk of litigation 
which intending purchasers might apprehend. The price at 
a private sale of a considerable extent of land purchased in 
lump would depend not so much on the valuation of its 
component parts, calculated on a regular scale, as on the 
need of the vendor for money and the competition for lands 
in that locality at the time of the sale. {Sir John Ed^e.) 
Medai Dalavoi Thirumai.aiyappa MUDALIAR^ V . 
Nainar Thevan. (1922) 16 L. W. 478 (483-4) = 

31 M.LT. 149 = (1922) P.C. 307 = (1922) M.W.N. 804 = 

2U. P. L. R. (P. C.) 192 = 27 C.W. N. 365 = 

21 A. L. J. 282=74 I. C. 604. 

Reversioner. 

Execution of deed of sale as mooktar of widow — 

Consent to alienation by reason of — Reversionary interest 
if affected by. See Hindu Law — Reversioner — 
Widow— Alienation by— consent to— Execution 

OF DEED ETC. (1895) 23 I. A. 1=18 A. 146. 

Possession of property sold — Suit for — Decree allenv- 

ing — Provision in^ for portion of pnrchase tnoney advanced 
by 7)endee for binding purposes — Necessity. 

When an alienation by a Hindu widow is set aside on the 
ground that it was made in exce.ss of her powers as a 
Hindu widow, the alienee is entitled to a charge upon the 
estate for all amounts advanced by him to the widow for 
purposes for which, according to the Hindu law, she would 
have been entitled to alienate the estate, as against the next 
heirs of her husband, in so far as she had not other estate 
of her husband to answer such purposes (555-)* {Lord 

Justice Turnerl) THE COLLECTOR OF MaSULIPATAM— 
Cavai.y VENCATA NARRAINAPAH. 

(1861) 8 M. I. A. 629- 2 W. R. 61-1 Suth. 476 = 

1 Sar. 820. 

When part of the consideration for an invalid sale made 
by a Hindu widow was, in a suit brought by the reversion- 
ary heir, found to have been applied in payment of a niort- , 
gage subsisting on the estate at the time of the sale, held \ 
that, in declaring the sale invalid as against the reversion- 
ary interest, it was equitable to provide that, when the 
plaintiff reclaimed the estate, credit should be given to the 
purchaser for the payment of the mortgage, which other- 
wise the plaintiff himself would have been liable to meet 
(17). {Sir Robert P, Collier f) MAHOMED SHUMSOOL 

V. ShewaKRAM. (1874) 2 I. A. 7=14 B. L. R. 226 = 

22 W. R. 409 = 3 Sar. 405 = 3 Suth. 43. 

See Hindu Law — Reversioner — Presump- 
tive reversioner — Widow— Alienation by- 

declaration OF INVALIDITY OF— SUIT FOR— PARTIAL 
necessity FOR ALIENATION. (1878) 5 I. A. 149 (162) = 

4 C. 190 (204) & (1874) 2. I. A. 7 (17). 

Where, in a suit by a reversioner for the recovery with 

mesne profits of possession of property alleged to have been 


HINDU 'LPC^^{Contd,') 

Widow— Sale ^y~--{Contd.') 

Reversioner— 

improperly sold by the widow', the sale is found to be 
invaid as such, but a portion of the purchase-money is found 
to have been advanced for legitimate purposes, the proper 
course is to decree possession with mesne profits to the 
plaintiff, giving credit to the alienee for the amount 
properly advanced by him with interest at 6 per cent. {Sir 
Arthur mison.) BHAGWAT DaYAL SINGH v. DEVI 

Dayal Sahu. (1908) 36 I.A. 48 (69) = 36 C. 420(430) = 
7 C. L. J. 336 = 12 C. W. N. 393=5 A. L. J. 184 = 

3 M.L.T. 344 = 10 Bom. L. R. 230=14 Bur. L. E. 49 = 

18 M. L. J. 100. 

-Possession of property sold — Suit for — Decree allow- 

ingy directing payment to purchaser with interest of amount 
paid by him to discharge mortgage binding upon estate — 
Period for which purchaser entitled to such interest. 

In a suit to recover property sold by a Hindu widow with 
mesne profits, the Sub-Judge decreed possession and mesne 
profits to the plaintiff and directed that the defendant- 
purchaser should be paid by the plaintiff the sums paid by 
him to discharge mortgages on the property executed by the 
widow’ for binding purposes, with interests on the said sams 
at 6 per cent, per annum. This decree was finally affirmed by 
their Lordships by their order in council. No date having 
been mentioned by the said order in council as the date 
from which the said interest should run, an application was 
made to their Lordships for the purpose of ascertaining the 
date from which the interest should run, when they made it 
clear that w’hat they meant was that the interest should run 
concuriently with the mesne profits ; that as one sum was 
allowed on the one hand for the mesne profits, the sum for 
interest should be allowed upon the other {Lord Buck- 
master.) Raja Rai Bhagwat Dayal Singh r/. Ram 
Ratan Sahu. (1921) 16 L. W 481 = 

( 1922) M. W. N. 102 = 4 U. P. L. R. (P. C.) 7 = 

24 Bom. L. R. 336= 3 Pat. L. T. 229 = 35 C. L. J. 121 = 
(1922) P. C. 91 = 26 C. W. N. 267 = 20 A. L. J 26 = 

65 1. C. 69 = 42 M. L. J. 243 (244-6). 

Pre emption right in respect of sale — Suit during 

widenJs lifetime to establish — Dismissal of— Suit after her 
death to set aside sale for want of necessity and to recove r 
property — AW barred. 

During the lifetime of a Hindu widow. Ay who ultimately 
succeeded as heir to her husband’s estate after her death, 
brought a suit claiming a right of pre-emption in property 
of her husband sold by her. The vendee was also a party 
to that suit. That suit was dismissed on the ground that 
no right of pre-emption was proved. 

Held that the decree dismissing that suit was not a bar, 
under S. 13, Expl. IV of C. P. C. of 1882, to a suit brought 
by A after the widow’s death to set aside the sale for want 
of necessity and to recover the property sold (77). 

What was in question in the former suit was the right of 
pre emption in respect of what the widow had power to 
convey and did convey, that is, her widow’s interest, and 
the introduction of any question as to the effect of the 
conveyance upon the reversion would have been incongru- 
ous to the matter of the suit (77-8). {Sir Arthur Wilson). 

Deputy Commissioner of Kheri v. Khanjan Singh. 

(1906) 34 I. A. 72 = 29 A. 331(338 9) = 2 M.L.T. 146 = 

5 C. L. J. 344 = 11 C. W. N. 474 = 9 Bom. L. R. 591 = 

4 A.L. J. 232 = 10 O. C. 117 = 9 Sar. 208 = 

17 M. L. J. 233. 

property subject of sale — Release or conveyance of 

right of inheritance to — Compromise effecting — What 
amounts to. 
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Widow — Sale by — {Contd.) 

REVERSIONER— 

A Hindu widow sold a portion of her husband’s property, 
and died. L was the nearest reversioner at the time of her 
death. He died subsequently, and, on his death, a dispute 
arose between P and the respondent and another as to the 
right to succeed to the estate of the last male owner 
(widow’s husband). A compromise was come to between the 
respondent and P, whereby a division was made of the 
estate. The compromise stated that P ‘’has and shall have 
nothing to do with anything that may be acquired” by 
means of a suit which had been instituted by L to obtain 
possession of another item of property which had been 
^Id, “or any other case instituted by virtue of the right of 
inheritance to the estate of /)” (the widow’s husband), “but 
that .S”Obe respondent) “alone shall derive benefit or 

suffer losses from the same.” 

Held that by the compromise P intended to release or 
convey to the respondent his right of inheritance to the parts 
of D*s estate which had been sold by his widow, and that 
the words were sufficient to effect that intention (226). {^Sir 
Richard Couch:) SyeD NUKUL HOSSEIN z/. SHEOSaHAI. 

(1892) 19 I. A. 221 = 20 C. 1 (6) = 6 Sar. 205. 

Reversioner’s heir. 

Execution of deed of sale by^ as mookhtar of 7oido7o 

~E/fect~r. P, Act.—S. Applicability of. 

The suit was to set aside a sale by a Hindu widow. At 
the time of the sale L was the nearest reversioner. He died 
after the death of the widow, leaving P-, his son and heir. 
P transferred all his rights of inheritance in the properties 
sold by the widow to the plaintiff who instituted the suit to 
set aside the sale. The sale-deed sought to be set aside was 
executed by as mookhtar of the widow under a mookh- 
tarnama executed by her in his favour. By the sale-deed 
P did not purport to convey any other interest than that of 
the widow’. 

Held that, under the circumstances, S. 43 of the Transfer 
of Property Act could not be relied upon either against P 

or against the plaintiff (227). 

P did not represent that he was authorised to transfer 
any other interest than that of his principal, the widow, 
and he did not profess to transfer any other (227). {Str 
Richard Couch.) SVED NURUE HOSSEIN v. SHEOSAHAI. 

(1892) 19 I. A, 221-20 C. 1 (7) = 6 Sar. 205. 

_ Execution of deed of sale by, as mookhtar of 7oido7o 

— Right to dispute validity of sale — Estoppel by reason of 
such execution. 

During her lifetime a Hindu widow executed a mookhtar* 
nama by which she appointed one P her general mookhtar, 
with power to alienate or sell any moveable or immoveable 
properties for any consideration. P executed a deed of 
sale by which he sold a portion of the property which the 
widow held as heiress of her husband absolutely. P was 
described in the deed of sale as “general mookhtar and 
executor under the will, dated 6 6-1853, and adopted son” 
of the widow “by virtue of a general power of attorney”, 
and the deed contained the following passage; — “My client, 
the vendor, and her heirs and representatives, and I as 
mookhtar, who am the general mookhtar, adopted son, and 
executor under the will of the vendor, and my heirs, and 
representatives, have now no claim, right, demand, or con 
tention in respect to the property sold and the said conside- 
ration money against the vendee and his heirs and repre- 
sentatives. I, as mookhtar, have made a general renuncia- 
tion of the same. Such renunciation is legal and valid.” 

At the time of the widow’s death L was the nearest rever- 
sionary heir. He died subsequently leaving P aforesaid as 
his heir. P executed a deed of relea.se or conveyance in 
favour of the plaintiff of his (/”j) right of inheritance to 
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Widow— Sale by — {Contd. ) 

Reversioner’s HEiR-'(Contd.) 

the parts of the estate of the widow’s husbaiul which 
had been sold by her. In a suit brought I)y the plaintiff to 
set aside the deed of sale aforesaid on the ground that it had 
not been executed for necessity. Held . that neither P, nor 
the plaintiff wa.s estopix.‘d from disputing the validity of that 
sale (227). 

There is no declaration or representation in the deed of 
sale on which an e.sloppel could be founded. The description 
of P., as general mookhtar and executor under the will, and 
adopted son of the widow was sufficient to put the purcha.ser 
on notice and to make it his duty to inquire a.s to what the 
widow had power to sell. I'here is no allusion in the deed to 
any right of P, as heir of the wiclow’.s husband, which he 
was not either then or when the widow died. The fair con- 
struction of the deed is that P, as agent, was only selling 
what his principal had power to sell. There is no represen- 
tation that P was selling on his own account, and the plain- 
tiff is not denying the truth of any fact which is represented 
in the deed. The words “and my heirs and representatives 
have now to claim, etc.,” must be read with the context, and 
refer to the character of mookhtar. The transaction was the 
ordinary ore of a sale by a Hindu widow, and there wa.s not 
any representation ])y P. which would prevent the plaintiff 
from bringing the present suit (226-7). {Sir Richard Couch?} 
SVED NURUL HOSSEIN V. SHEOSAHAI. 

(1892) 19 LA. 221-- 20 C. 1 (6 7) -- 6 Sar. 205. 

Execution of deed of sale by, jointly zvith widinv 

during lifetime of reversioner — Effect of, on validity of 
sale. 

To a sale-deed executed by a Hindu widow in respect of 
property held by her as such, her daughter and her grand- 
son, the son of that daughter, were parties. By the deed the 
widow conveyed her life-interest in the property, and the 
daughter and the grandson jmrpurted to convey their future 
proprietary interest and right to possession after the death 
of the widow. 

that the interest of the grandson at the time of the 
execution of the deed was a mere expectancy, contingent, 
firstly, on his mother surviving the widow, and, secondly, on 
his surviving his mother, and that his association in the deed 
of sale was wholly futile and had no legal effect in validat- 
ing the transaction if otherwise invalid. {Mr. Ameer Ali ) 

GuR Nakavan V. Sheo Lal Singh. 

(1918) 46 I. A. 1 (12 3) = 46 C. 566 (679) = 
17 A.L.J. 66 = 9 L. W. 335 = 23 C. W. N. 631 = 
12 Bur. L. T. 122 = 49 I.C. 1 = 36 M. L. J. 68. 

Suit to set aside sale on foot of plaintiff being^ 

Relief in, on foot of his being purchaser from such heir 

Grant of. 

The plaintiff sued to set aside a sale by a Hindu widow on 
the ground that it was not made for necessity and w’as not 
valid beyond her lifetime. L was the nearest reversioner at 
the time of the widow’s death and the plaintiff stated in his 
plaint that he was the heir of Z, and so entitled to question 
the alienation. In fact, however, he was only a purchaser 
from P, the heir of L. The High Court found that the 
plaintiff w’as not the heir of L, but nevertheless found that 
the sale in question was not for necessity, and gave the plain- 
tiff a decree for pos.session. 

On appeal to the Privy Council the defendant contended 
that the plaintiff ought not to be allowed to change his 
ground for relief and could not succeed on the footing that 
he was only a purcha.ser from P, the heir of L. 

Held, that the objection w’as not tenable (225-6). 

The substance of the case in the plaint is that the sale by 
the widow’ was invalid beyond her interest in or power over 
the estate. The plaintiff had the right of the heir of Z, and 
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R EVKRSIONER’S H EI R — ( Contd^ 

all the defences were taken by ihe defendant which would 
have been taken by him if the suit had been by the heir of 
L (225 6). {Sir Richard Couch.) SY£D NURUL HOSSEIN 
: , ShkOSAH \l. (1892) 19 I. A. 221 = 

20 C. l(5 6j-6Sar. 205 

Viij-a(;e— Share in entire— Sale of, 
necessary— Mode of. 

Sale iu small quantities — Duty ofwido70 as to-~-Sale 
i n I urn p — Perm i ssi bi I i ty. 

Where a Hindu widow, who is in possession cf a moiety 
of an entire village as heir to her husband, has to sell the 
same for discharging pressing debts binding on the estate, it 
is not reasonable to suggest that she should go al)out endea- 
vouring to find persons who would purchase her moiety in 
small quantities. She would, in Mich a case, be justified in 
selling the moiety in lump for a fair price. {Sir John Edge.) 
MEDAI DALAVOI THIRUMALAIYAPPA MUDALIAR V. 

NainaR they .an. (1922) 16 LW. 478 (481 2) = 

31 M. L. T. 149- A. I. R. 1922 P.C. 307 = 
(1922) M. W. N. 804 2 U. P. L. R. (P.C.) 192 = 
27 C. W. N. 365-21 A. L. J. 282 - 74 I. C 604. 

Widow— Settlement record— Record of 
name in regard to portion of joint property in. 

Effect — Central Provinces Land Revenue Act XVHI 

of 1881, S. 87— Effect. Arc CENTRAL PROVINCES LAND 
Revknve act XVIIl OF 1881, S. 87. 

(1899) 27 LA. 39 = 27 C. 515. 


Widow — Stridhan of. 

See Hindu Law— Stridhan— Widow. 

Widow— Suit against. 

See HINDU LAW — W'iDOW— DECREE AGAINST. 

Widow— Suit by. 

t^Scealso HINDU LAW— WIDOW— INHERITANCE 

TO HUSBAND — RIGHT OF.) 

Husband's cstatc^Suit on behalf of—L. R. of^oidim 


f)n the death of a Hindu widow pending a suit brought 
hy her on behalf of the estate of her deceased husband, the 
right of action vested in her devolves not upon her heirs, 
but upon the next heirs of her husband (596). {Lord /us- 
fire Turner.) K.ATAMA NaTCHLAR z/. THE RAJAH OF 
SHIVAGUNGA. (1863) 9 M. L A. 539 = 

2 W.R. P.C. 31=1 Suth. 520 = 2Sar. 25. 


-Husband’s estate — Suit on l>ehalt of — Right of — 

Authority to adopt - Possession of — Effect. AVr HINDU 
Adoption— AUTHORITY to adopi — Widow’s 

RIGHT TO SUE ON BEHALF OF KSTATE. 

(1858) 7 M. I. A. 169(206). 


Widow— Surrender by. 

^ckncnvledged right-— Admission that right did not 

Deed of surrender draion up on latter footing and 

not on former— Validity of surrender in ease of— Transac- 
tion in substance effecting self-effacement by widow, 

A Hindu widow can renounce the estate in favour of the 

nearest reversioner, and by a voluntary act efface herself 

from the succession as effectively as if she had then died. 
This voluntary self-effacement is sometimes referred to as a 

surrender, sometimes as a relinquishment or abandonment 

of her rights: and it may be effected by any process having 
that effect, provided that there is a bona fide and total re- 
nunciation of the widow’s right to hold the property. 

Upon the death of a Hindu in 1872 his nephew obtained 
a certificate under Act XXVII of 1860 as ?ok survivor of 
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his joint family; the widow of the deceased opposed the ap- 
plication and alleged a partition in 1864. Instead of filing 
a suit, the widow, acting through her brother and attorney, 
accepted the decision and executed an agreement in 1874, 
agreeing, in consideration of certain property being allotted 
to her for maintenance during her life, not further to con- 
test the matter. On the same day the nephew executed ano- 
ther agreement in similar terms whereby he secured the 
agreed maintenance to the widow during her life. In pur- 
suance of those documents the nephew was forthwith let into 
possession of the whole property; and from the date of those 
documents until her death in 1904 the widow duly received 
the agreed maintenance without dispute or objection. The 
nephew died in 1894 and the estate passed under his will to 
the first appellant. In 1907 the respondent sued to recover 
the estate as heir to the holder who died in 1872 upon his 
widow’’s death, and proved that a partition had taken place 
in 1864. HeLf that though the agreements of 1874 were 
drawn up on the footing not of a surrender of an acknow- 
ledged right, but of an admission that the right did not exist, 
in substance there was a complete self-effacement by the 
widow which precluded her from asserting any further claim 
to the estate; and that the execution of the agreements, fol- 
lowed by the acceptance for thirty years of maintenance 
under the terms thereof, amounted to a complete relinquish- 
ment by the widow of her estate in favour of the nephew*, 
and accordingly that the title of the nephew’s repre.sentatives 
was established, and plaintiff’s suit should be dismissed. 
(Viscount Cave.) BHAGWAT KOER 2 ^. DHANUKDHARI 

Prashad Singh. (1919) 46 I.A. 269 (271) = 

47 C. 466 (483 4)= 17 A. L. J. 1036 = 
(1919) M. W. N. 360= 24 C.W.N.274 = 
531.0.347=12 L.W. 106 = 1 Pat. L. T. 1 = 
22 Bom. L. R. 477 = 37 M.L. J. 613. 

Alienation — Distinction. 

A distinction must be drawn between the power of a 
Hindu widow to surrender or relinquish the estate of her 
deceased husband and her power to alienate it for necessity. 

Distinction pointed out. {Lord Dunedin.) RaNGASWAMI 
GOUNDEN z'. NACHIAPPA Gounden. 

(1918) 46 I.A. 72 = 42M. 623(632-6) = 
26 M. L. T. 5 = (1919) M.W.N. 262= 
17 A. L. J. 536 = 21 Bom. L. R. 640-23 C.W.N. 777 = 

29 C. L. J. 639 = 10 L. W. 106 = 
50 I.C. 498 = 36 M. L. J. 493. 

Mo surrender — Device to divide estate with 

reversioner — Evidence — Compromise of suit 7vith next rever- 
sionei — Surrender by way of. 

N, the succe.‘*.sion to whose estate was governed by the 
Mithila law. died leaving a widow, 4 daughters, and an 
infant son, who died shortly after. After the death of the 
infant son, the (laughters applied for letters of administra- 
tion with the will annexed of the deceased father, under 
which will they took the immoveable property on failure of 
the son under burden of certain provisions to the widow. 
The application was opposed by /!/, who, upon the assump- 
tion that the will was inoperative, was the nearest reversion- 
er according to Hindu law , Letters w’ere, however, granted, 
whereupon A/, sued for a declaration that the will was in- 
operative, and that, upon the death of the widow of TV, the 
estate would de^•olve on the reversioner then entitled. That 
suit was compromised, and a decree was pa.ssed in terms of 
the compromise. By the compromise the rights under the 
will were given up ; the moveable property, with the excep- 
tion of certain animals and a small amount of grain, was 
given abfolctely to ihe widow ; the widow surrendered all 
right of succession to the immoveable properly; the plaintiff 
(M) who by the surrender, became, as nearest reversioner, 
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Widow— Surrender by— ) 

entitled to the immoveable property, made over half of that 
property to the daughters; and M and the daughters each 
gave a small portion of the land to the widow for mainten- 
ance. The necessary deeds to carry out the arrangement 
were executed and the parlies went into possession in I 

accordance with the arraiigen ent. 

Held that the compromise was a bona fide ^ surrender of 
the whole estate, and not a mere device to divide the estate 
between the widow and the then nearest reversioner. 

The widow was, under the Mithila law governing the 
family, absolutely entitled to the moveable properly of her 
husband, and the compromise, in leaving that property 
with her or allowing the same to be retained by her, merely 
recognised her right to it. As regards the immovable pro- 
perty. in which she had only a widow’s interest, the sur- 
render was total, not partial. The conveyance of small 
portions of land to the widowed mother was unobjection- 
able, as it was only for maintenance. Further, the fact of 
the arrangement being a compromise of a dispute which had 
culminated in a litigation is also important as showing that 
the arrangement was a bona fide surrender and not a mere 
device to divide the estate with the reversioner (23S-9;. 
{Lord Dunedin'). SURKSHWAR MiSSKR v, MAHKSHKANI 

MISRAIN. (1920) 47 LA. 233-48 C. 100 (108-9) = 
26C.W.N. 194-18A.L.J. 1069-12 L.W. 461- 
(1920) M.W.N. 472 = 28 M.L.T. 154 = 57 I.C. 325 = 

2 U.P.Iit.E (P C.) 128-39 M.LJ. 161. 

Court of Wards — Kstate under management of — 

Surrender deed executed during period of — Validity — Sanc- 
tion of Court of Wards — Necessity. See BENGAL ACTS-— 

Court of wards act ix of 1879, s. 60— Hindu 
I^AW— Widow. (1925) 63 LA. 11 (21 2) = 5 P. 290. 

Deed effecting — Deed declaring rights of grands<yn 

then alive and wishing to lea'oe management in his hands, 
but not surrendering life estate if amounts to — Effect of, 
on other grandsons alive at death of widow. 

A Hindu di^l leaving behind him a widow, two daughters, 
and a grandson by one of them. The widow, who succeed- 
ed to the estate of her husband, executed in favour of the 
said grandson, then the apparent reversionary heir, an ik- 
rarnamah which provided that she was to retain the estate 
for her life and that the said grandson was to enter upon 
the estate and enjoy the same after her death. 

Held that the transaction did not amount to a valid 
surrender of the estate under the Hindu law. and that the 
said grandson did not, by virtue of the ikrarnama, acquire 
a valid title to the estate to the exclusion of other daughters’ 
ijons of the deceased subsequently born and alive at the 
date of the death of his widow (32-3). 

The object of the widow in executing the ikrarnama was 
to declare the rights of the then existing grandson; she 
wished to leave the management in his hands, but not to 
surrender her life estate (33). {Lord Morris). BeharI 

Lal?/. Madho lal Ahir Gyawal. 

(1891) 19 LA. 30 = 19 C. 236 (241 2) =6 Sai . 88. 

—Device to divide estate — What amounts to. 

To make a suirender by a Hindu widow, with consent of 
the next heir (necessity being out of the question), a mere 
device to divide the estate with the reversioner, it is not 
necessary that the lady surrendering should take part of the 
property directly. An arrangement, by which the rever- 
sioner as a consideration foi the surrender promised to 
convey a portion of the property to a nominee or nomi- 
nees of the lady surrendering, might well fall under the 
description of a device to divide the estate (238). {Lord 
Dunedin). SURESHWAR MISSER v. MaheSHRANI 
MISRAIN. (1920) 47 LA. 233 = 48 C. 100 (108) = 

26 0.W.N. 194 = 18 A.L J. 1069 = 12 I..W. 461 = 


HINDU LAW ^{Conid.) 

Widow— Surrender ^^^—{Contd.) 

(1920) M.W.N. 472 = 28 M.L.T. 164 = 67 10.325== 

2 U.P.LR. (P C.) 128 = 39 M.L. J. 161. 

Female presumptive heir — Release in favour of — 

Estate conveyed by. 

A Hindu died leaving two widows and a daughter by 
one of them, but no male issue. The widow s executed a 
deed whereby they made a gift to the daughter of certain 
lands and villages, only retaining to themselves a life inte 
rest in part of them. Some of the property was descriljed 
as mouzahs exclusively acquired by the widows out of their 
own fund, and the rest was described as having been left 
by their husband. 

In a suit by the presumptive heirs of the la.st male 
owner, subject to the interest of the widows, fora declara- 
tion that the deed of gift was null and void as regards the 
reversionary interests of the plaintiffs, the w idows and the 
daughter’s daughter (the daughter having died before) con- 
tended that the release l)y the widows of their interest to 
their husband’s heir presumptive which the daughter was 
gave her an estate transmissible to her own heirs. 

The Sub- Judge held that the con\eyance to the daughter 
did not vest the inheritance in her, because .she was heir 
only to a woman’s estate, and the prescribed course of 
inheritance would be changed if she took an estate trans 
missible to her own heirs. 

Their Lordships affirmed the Sub-judge (l57). {Sir 
Arthur Hobhouse). ISRI DUT KOER Z'. MUSSUMUT 
ffANSBUni KOERAIN. (1883) 10 I.A.150 = 

10 C. 324 (334) = 13 C.LB. 418 = 4 Sar. 459. 

Ne.xt reversioner — Suirender of whole e^tate to — 

Mortgage by widow prior to— Reversioner’s peisonal lia- 
bilitv for — Agreement by him to pay of widow’s liabilities — 
Effect. See HINDU LAW— WIDOW— MOTRGAGE BY — 
Reversioner- Personal liability under. 

(1892) 19 I.A. 234 (237) - 20 C. 79 (85). 

P resumptive reversioner — Surrender to — Validity 

of. 

The High Court of Allahabad, indeed, does not recog- 
nise the validity of surrenders in favour, or alienations with 
the cor sent, of presumptive reversioners, so as to defeat the 
title of the actual reversioner at the time of the widow’s 
death. But this restriction is at variance with the princi- 
ple itself, and is not in accordance wiih the practice in 
other parts of India in which the Mithakshara prevails. 
{Sir Andrew Seoble.) BAJRANJI SlNGH v. MaNOKARNIKA 

Baksh Singh. (1907) 36 I.A. 1 (15)= 30 A. 1 (20)= 

12 C.W.N 74= 9 Bom. L R. 1348- 6 C.L.J. 766 = 
3M. L. T. 1 = 5 A. L. J. 1 = 110. C. 78 = 

17 M. L. J. 606. 

Reversioner's right to question validity of — 

Mortgage by person toiuhom surrender made — Suit upon 
— Rrversioner party to — Effect, 

A Hindu mother, who had inherited the share of one of 
her sons, gave it up to her remaining sons in consideration 
of an annuity. The interest of the deceased derived by 
three of the remaining sons under the surrender by their 
mother was amongst other properties subsequently mort- 
gaged. On the death of those three sons, the mother in 
herited their shares. In a suit to enforce the mortgages 
instituted against her, the sole surviving son was joined as 
a party as a reversioner, the mother dying during the 
pendency of the suit. 

Held that the fact that the sole surviving son was a 
party to the mortgage suits would not preclude him from 
questioning the validity of the surrender and establishing 
such right to the share surrendered by her as he might have 

as a reversioner entitled to po^essiop (267). {Sir John 



2I3S 


THE PRIVY COUNCIL DIGEST 


2136 


HINDU ■LA.V^—iConld.) 

Widow— Surrender '\iy— {Could.) 

Edge ?! Mati Lal Das v. Eastern Mortgage and 
Agency Co., LTD. (1920)47I.A. 265=25 C.W.N. 265 = 

28 M.L.T. 351 = 2 U.P.L E. (P.C). 166 = 
(1920) M.W.N. 631 = 611.0.486. 

■ Validity of — Conditions. 

According to Hindu law, a widow can accelerate the 
estate of the heir by conveying absolutely and destroying 
her life estate, l^ut it is essentially necessary to withdraw 
her own life estate so that the whole estate should get 
vested at once in the grantee. The necessity of the re- 
moval of the obstacle of the life estate is a practical check 
on the frequency of such conveyances (32). {Lord jV/orris.) 

Behari Lalv. Madho Lal Ahir Gyawal. 

(1891) 19 I.A. 30 = 19 0. 236(241) = 6 Sar. 88. 

An alienation by a widow of her deceased husband’s 

estate held by her may be validated if It can be shown to 
be a surrender of her whole interest in the whole estate in 
favour of the nearest reversioner or reversioners at the 
time of the alienatton. In such circumstances the question 
of necessity does not fall to be considered. But the sur- 
render must be a l>ona fide surrender, not a device to divide 
the estate with ihe reversioner (84). 

A partial surrender is invalid even if the surrender is to 
the nearest reversioner and absolute as to that part (80). 

The principle on which the doctrine of surrender rests is 
the effacenient of the widow — an effacement which in 
other circumstances is effected by actual death or by 
civil death — which opens iUe estate of the deceased hus- 
band to his next heirs at that date (80). 

The surrender once exercised in favour of the nearest 
reversioner or reversioners, the estate became his or theirs, 
and it was an obvious extension of the doctrine to hold that 
inasmuch as he or they were in title to convey to a third 
party, it came to the same thing if the conveyance was 
made by the widow with his or their consent (80). {Lord 
Dunedin.') RANGASAMI GOUNDEN NaCHIAPPA 

GOUNDEN. (1918)46 1. A. 72 = 42 M. 523(532-3)- 
26 M. L. T. 6 = (1919) M. W. N. 262 = 17 A. L. J. 536 - 
21 Bom. L. R. 640= 23 C. W. N. 777 29 C. L. J. 539- 

10 L. W. 105 = 501. C. 498 = 36 M. L. J. 493 

« 

' There are two conditions which must be fulfilled to 
make a surrender by a Hindu widow, wiih consent of the 
next heir (necessity being out of the question) valid. The 
first is that the surrender must be total, not partial. The 
second is that the surrender must be a bona fide surrender, 
not a device to divide the estate with the reversioner (237-8). 
{Lord Dunedin.) SURESHWAR MiSSEK r, MAHESHRANI 
MISRAIN. (1920) 47 I. A. 233 = 48 C. 100 (108) = 

25 0. W.N. 194 = 18 A. L.J. 1069=12 L W. 461 = 

(1920) M. W. N. 472= 28 M. L. T. 154 = 
2U. P, L. R. (P.C.) 128 = 571.0. 325-39 M L. J. 161. 

-Two widows, who had inherited the estate of their de- 
ceased husband, were, on their own application, declared to 
be disqualified proprietors. Their estate was taken possession 
of by the Court of Wards, and each of the widows was 
allowed a monthly allowance of Rs. 625. While the estate 
was under the management of the Court of Wards, the 
widows executed a deed of surrender in favour of the grand- 
sons of their deceased husband by a deceased daughter, by 
which they surrendered some of their interests in the estate 
to the grandsons in consideration of the latter giving them 
a monthly allowance of Rs 2,000 and also undertaking to 
defray the expenses of the daily and periodical worship of 
the family deities at a cost of Rs 100. 

Heldthsit^ on the principles laid down in L, R. 46 I. A. 
72, and affirmed in L. R. 47 I. A. 233, the so-called sur- 
render was void under the Hindu law. (22-3). {Sir John 
Edge.) Man Singh z/. Nowlakhpati, i 
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Widow- Surrender by - {Could.) 

(1925) 53 I. A. 11 =5 P. 290 = 24 A. L. J. 260= 
43 C. L. J. 269 =(1926) M. W. N. 332 = 7 P. L. T. 223 = 

28 Bom. L. E. 841 = 31 C. W. N. 49= 
A. I. E. 1926 P. C. 2=941. C. 830 = 60 M. L. J. 332. 

Widow— Trade of husband. 

-Eslale consi sling of, or including— AUenalion in 

case of—Po7ver of. 

There is no exception from the restriction on alienation 
by a Hindu widow when the estate consists of or includes a 
business (192). {Lord Davey.) SHAM SUNDER LaL v 
ACHHAN Kunwar. (1898) 26 1. A. 183= 

21 A. 71 (82) = 2 0. W, N. 729=7 Sar. 417. 

Money business a losing concern — Duty to wind up 

^J^Iortgage for carrying it on — Validity. 

A mortgage of her husband’s estate by a Hindu widow 
was sought to be made binding upon the estate on the ground 
that a money business of the husband, which had been 
carried on by the widow, was in a critical state, and that 
the mortgage amount was borrowed to ward off total insol- 
vency. The evidence was to the effect that at the husband’s 
death the business was solvent on paper, but that there were 
bad debts the losses on which were never recovered, though 
the business struggled on for a good many years. The High 
Court, without laying down any general rule for such cases, 
was of opinion that the widow ought to have wound up the 
business at once, and that not having done so, she could not 
allege necessity to mortgage the inheritance in order to keep 
the money business going. On appeal their Lordships felt 
great difficulty, in deciding the question and observed that 
they would require to know much more about the nature of 
the business in question, and of the condition and fluctua- 
tions of the particular business before venturing to endorse 
the opinion of the High Court (201-2). {Lord Hobhonse.) 
LALA AMARANATH SAH 7'. RaNI ACHAN KUAR. 

(1892) 191. A. 196 = 14 A. 420 (428) = 6 Sar. 197. 

Widow — Waste by. 

See Hindu Law— Reversioner— pkesumpeive 

REVERSIONER— Widow— Waste by. 

Widow— Will by, bequeathing husband’s estate. 

-Declaration of invalidity of, against reversionary in- 
terest— Grant of — Rule as fo— Discretion as to, See 

Hindu Law— Reversioner— Presumpiive rever- 
sioner— Widow -WILL BY. (1904) 311. A. 67 = 

26 A. 238 (242 3). 

Validity against reversioner of. 

A Hindu widow, who has inherited the property of her 
deceased husband, cannot by the execution of a will or 
testament, transfer the same even to a near relation of her 
deceased husband. Such a transfer will be illegal without 
the consent of the heirs. And on the death of the widow 
the property will, notwithstanding .such transfer, devolve on 
her husband’s heirs (341^. {Dr, Lushington.) KeeruT 
Singh v. Koolahul Singh. (1840) 2M. I. A. 331 = 

5 W. R. 131 = 1 Suth. 96 = 1 Sar. 196. 
Wife. 

See Hindu Law— (J) Gift— Wife— Gift to (2) 

Husband AND WIFE (3) Stridhan (4) Will— Wife. 

WILL. 

ADOP'l'ED SON. 

adoption in— Meaning of word. 

Adoptive father, 
adoptive mother. 

Alienation— Restraint upon— condition of. 
Ancestral property. 

appointment of heir present and irrevocable 
or. 

Arbitration in reference to. 
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WIU— 

ASSOCIATION INCORPORATED AND LOCATED IN 
FOREIGN COUNTRY BENEFICIARY UNDER— OBJECIS 

OF— Lawfulness of. 

Attestation of. 

Attestors to. 

Aurasa son. 

Benefit under. 

Charity. 

Children— Bequest to. 

Class — Gift to a. 

Codicil 

Condition imposed by. 

Construction of. 

Corpus of estate. 

Daughter. 

Daughters. 

Daughter’s children. 

Daughter’s daughter. 

Daughter-in-law. 

Debt— Charge on immoveable property in res 
pect of. 

Deed amounting to a. 

Dharam. 

Dispositions of. 

Draft of. 

Effects — Bequest of. 

English— Will drawn up in. 
estate conveyed under. 

Estate for life. 

Estate in remainder. 

Estate in tail (including Estate in tail male). 
Estate of inheritance 
Estate unknown to law. 

Events which have not happened— Rights of 
parties on. 

Execution of. 

Executor. 

Factum and validity of. 

Family Arrangement or. 

Forgery of. 

Future rights under. 

Genuineness of. 

Gift inter vivos . 

Gift inter vivos OR. 

Gift over. 

Grand-daughters by predeceased son. 

Heirs— Class of— leading member of — Enume- 
ration OF. 

Heirs of testator at death of widow in — 
Meaning of. 

Heir-at-law. 

Hindu Law— joint family— Father. 

Illegal purposes— Bequest of fund for pur- 
poses SOME of which are. 

Income. 

Income of devised estate. 

INHERIIANCE. 

Intention to confer estate— absence in will 
of. 

Invalidity of instrument as a. 

Issue in. 

Joint family— Members living as .a— Gift to. 
Joint legatees under— Survivorship between 
—right of. conferred by will— Transfer of, 
before right accrues. 

Joint tenants. 

Legacy payable under. 

Legatee under. 

Letters of administration. 


HINDU LAW— 

m \\—{ Contd .) 

Limited interests— Creation of. 

Maintenance — Bequest for. 

Manager under. 

Marriage— Uncertain event of— Bequest in. 
Minor— Will bv. 

Mutual wills — Revocation of either of — 
Agreement restraining. 

Name given by parties— Efffct. 

Nephews. 

Nfphew ’s widow— Bequest to. 

Nuncupative will. 

OUDH TALUKDAK. 

Parsee— Will by. 

Parties not before court— Declaration as to 
rights of. 

Perpetuity— Intention to create. 

Person lAKiNi; UNDER — coNDHioN imposed by 

' WILL. 

j Persona dlsignata. 

i Personalty noi- se'itlfd with realty but to be 

i MADE IN IO A DISTINCl' FUND AtTER DISPOSING OF 
legacies AND ANNUITIES — PERSONS ENTITLED 
TO. 

I POWER OF APPOINTMENT OF HEIR— OlFT WITH — 

, Validity of power. 

i PRECATORV TRUST. 

I Probate of. 

' Property disposed of by. 

Provisions of — Reasonableness or otherwise 
of. 

Publication ok. 

Registration of. 

Religious Endowment. 

Residence. 

Residua RY bequest. 

Residue of property hequeathed by — life 
interest in— A'itachment and sale ok. 
Revocation ok. 

Separable provisions of — Invalidity ok one or 

some of— Effect of, on validity of other or 
others. 

Setting aside of — Suit for — Declaration that 
IT does not affect plaintiff’s rights— Grant 
of. 

Settlement deed or. 

Sick man— Will by. 

Signature of testator. 

Simple .and short will— Lengthy and compli- 
cated will. 

Son. 

Sons. 

Temple — Ereci'ion of — Direciion to execu- 
tors as to. 

Tenants in common. 

Testamentary power. 

Trust. 

Trustees under. 

Unborn persons — Bequest to — Validity of 
Validity of. 

Vernacular w'ill. 

Widow. 

Wife. 

Woman. 

Words in. 

Will— Adopted son. 

-Bequest to a person described as an— Invalidity of 

adoption — Effect of, on validity of bequest. See HINDU 

Law— Adoption— Adopted son— Gift to a persom 

DESCRIBED AS AN. 
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Will— Adoption in— Meaning of word. 

'Choice of male successor in property merely. 

When using the term adoption in his will, the testator 
may have l^een thinking merely of the choice of a male suc- 
cessor in the property (135). {Lord Hchhouse.) AMRITO 

Lai, Du n z'. Surnomovee Dasi. 

(1900) 27 I. A. 128 - 27 C. 996 (1003)-4 C.W.N. 549 - 

2 Bom. L.R. 446 = 7 Sar. 633. 

Will— Adoptive father. 

Will by — Validity of, against adopted son under adop- 
tion. by widow. See HINDU Law'— ADOI^ION— ADOPTED 
SON— Adofhve father— Will ry. 

(1927) 54 I. A. 248 (262) --50 M. 508. 

Will depriving adopted son of his property — Con- 
tract not to make — .Agreement saying that he had constitut- 
ed adopted son heir to his property if amounts to. Sec 

Hindu law— Adoption— adopted son —Adoptive 
f.ather— Will deprivino etc. 

(1899) 26 LA. 83(88 9)=22M. 383 (390). 

Will depriving adopted son of property — Contract 

not to make — Implication of, from fact of adoption itself — 
Propriety. See HINDU LAW— ADOPTION'— ADOPTED 
SON— Adoptive father— Will etc. 

(1899) 26 I. A. 83 (89)-22M. 383(390). 

• Will postponing light of adopted .^on till after death 

of widow and making gift over in event of his death with- 
out issue before — Validity — Dayabhaga Law — Widow con- 
stituted executrix. See HINDU Law — ADOPTION — 

Adopied SON— Adoptive father — Will postpon- 
ing ETC. a915) 43 1 A. 12(17 8) -43 C. 432 (439). 

Will— Adoptive mother. 

Maiutenauce and affectionate treatment by adopted 

son of — Condition as to — Precedent or stihseqiient — Breach 
of — Effect. 

By his will a Hindu directed his wife to adopt .S’, the 
second son of his elder brother and provided in .strong lan- 
guage that the adopted son should keep the widow, treat 
her with affection, and give her maintenance. 

Held, that the condition that the adopted son should keep 
the widow, etc., was one subsequent to the appointment, 
and not a condition precedent to the exercise of the power. 

Quaere : as to what the effect of the will might be if the 
adopted son declined to exercise the duties which the will so 
imposed (206). {Lord Buckmaster.') SiTABAl v. BapU 
ANNA PATIL. (1920) 47 I. A. 202 = 47 C. 1012 = 

(1920) M. W. N. 556 = 22 Bom. L. B. 1369 = 
12 L W. 386-16 N.Ii.B. 162=25 0. W.N 97 = 
57 I. C. 1 = 2U.P.L.B. (P. C.) 106 = 39 M. L. J. 106. 

Will Alienation — Restraint upon— Condition of. 

^^^Estate created — Condition as to restraint inconsistent 
with—Validity of— ‘Effect of. 

If the gift were in terms of an estate inheritable accord- 
ing to law, with superadded words, restricting the power of 
transfer which the law annexes to that estate, the restriction 
would be rejected, as l)eing repugnant, or, ratner, as being 
an attempt to take away the power of transfer which the 
law attaches to the estate which the giver has sufficiently 
shown his intention to create, though he adds a qualifica- 
tion which the law does not recognise (65). {Mr. Justice 
Willes.') JUTi'ENDKOMOHUN TAGORE GaNENDKO- 
MOHUN TAGORE. ( 1872) Sup. I. A. 47 = 

9 B L. B 377= 18 W. B. 359 = 3 Sar. 82 = 

2 Suth. 692 

# 

— — The will of a Hindu lady, after creating a charge upon 
certain property for the expenses of the daily worship of 
the idol therein mentioned, as it was performed at the time of 
the death of the testatrix, and of the poojas, Shradhs, and 
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Will— Alienation— Restraint upon— Condition of— 

{Contdf) 

religious ceremonies for which provision was made by the 
will, bequeathed the surplus to the members of the joint 
family of her sons for their own use and benefit. The will, 
however, declared that that property should not be liable for 
the debts of any person, that none should be able to trans- 
fer it, and that none should have the rights of gift and 
sale. 

Held that the last mentioned directions, being inconsis- 
tent with the interest given, were wholly beyond the power 
of the testatrix, and must be rejected as having no operation 
(188). {Sir Barnes Peacock!) ASHUTOSH DVTT v. 

Doorga Churn Chatterjee. (1879) 6 1. A. 182= 

5C. 438 (444) = 6 C. L. R. 296 = 4 Sar. 68 = 

3 Suth, 694. 

In a case in which the will of a deceased Hindu was 

contained in three documents the second and third of which 
were executed by the testator after intervals of some years, 
the High Court held that, upon the true construction of the 
thiee documents, there was a good gift of the testator’s pro- 
perty to his sons in equal shares, and that restrictions upon 
the proprietary interest conferred by the first w ill endeavour- 
ed to be imposed by the testator by his second and third 
wills were opposed to law’ and were invalid and inoperative. 
That decision was affirmed by their Lord.ships. {Sir Bar- 
ties Peacock J UAI KiSHORI DaSI v. DeBENDRANATH 
Sircar. (1887)161. A. 37=16 0. 409 = 6 Sar. 100. 

Held, affirming the High Court, in a case in which 

there was a good bequest to the testator’s sons in equal 
shares, that a prohibition of actual possession or alienation 
by any of the sons of his share, and a direction that the whole 
estate should be managed in a common cutchery with reli- 
gious tru.sts and that the sons should get only the remaining 
profits in perpetuity were invalid restrictions. {Sir Barhes 
Peacock.) KaI KiSHOkI I)ASI v. DEBENDRANATH 

Sircar. (1887) 16 I. A. 37 = 15 0. 409 = 6 Sar. 100. 

Held, affirming the High Court, in a case in which 

there was a good bequest to the testator’s sons in equal 
share, that a provision for defraying the son’s marriage 
expenses from joint funds, together with a direction that they 
should have no right to partition until the youngest son 
should attain majority, and that any son .separating from the 
others should only gel maintenance and not his share of the 
properly till he attained majority was not invalid. {Sir 
Barnes Peacock.) KaI KISHOKI DaSI ?/, DEBENDRA- 
NATH SIRCAR. (1887) 151. A. 37 = 16 0. 409 = 

6 Sar. 100. 

There is no express prohibition in this will against 

alienation of the estates the beneficial enjoyment of which 
is given to the devisees. If there were such a clause added 
to a gift of a heritable estate, it would be repugnant and 
void. This is not like the case in 12 I. A. 103, in which it 
was held, independently of the provision against alienation, 
that there was no intention to pass the estate. {Lord 
Davey.) LALIT MOHUN SINGH ROY v. CHUKKUN LAL 

ROY. (1897) 24 I. A. 76 (89) = 24 0. 834 (849) = 

I C. W. N. 387= 7 Sar. 166. 

A provision in a deed creating an estate of inheri- 
tance restricting the power to alienate would l)e repugnant 
as !>eing an attempt to take away the power which the law 
attaches to that estate (157). {Sir Richard Couch.) RaJA 
Pudmanund Singh Bahadur v. HAYf:s. 

(1901) 28 I. A. 162 = 28 C. 720 (733) = 

6 C, W, N. 806=3 Bom. L. B. 803 = 8 Sar. 126. 

— Intention not to pass estate — Condition when cotifir- 
matory of. 

field that in the case before their Lordships the provision 
against alienation was confirmatory of the other part of th® 
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will which showed an intention not to pass the estate (110). 
{Sir Richard Couch). SOOKKHMOY CHUNDER DaS z/. 
SRIMATI MONOHURHI DASI. (1886) 12 1. A. 103 = 

11 C. 684 (692)- 4 Sar. 639. 

— — Validity — Intention to pass estate clear. 

Where the testator has expressed an intention to pass the 
estate and has added a clause against alienation, the clause 
against alienation would be void (110). {Sir Richard 
Couch.) SCMDKKHMOY CHUNDER DaS v. SkIMATI MONO- 
HURRI DaSI. (1885)12 1. a. 103 = 110.684(692) = 

4 Sar. 639. 

Will— Ancestral property. 

Father’s will disposing of. See HINDU Law — 

JOINT FAMILY — FATHER — ANCESTRAL PROPERTY- 

WILL Bequeathing. 

Will— Appointment of heir present and 

Irrevocahle or. 

See Hindu Law. Will— Deed amounjing 

TO A. 

Will— Arbitration in reference to. 

Construction of will — Dispute as to — Submission of 

— Authority of arbitrator in case of — Scope of. See ARBI- 
TRATION— ARBITRATOR— AUTHORITY OF— Scope of. 

(1928) 3 Luck. 372 = 56 M. L J. 601. 

Teims of will — Decision according to — Submission 

to— Award based on — Validity of — Will different referred 
to in that will — Non-production of — Effect. See AUBi- 
TRATiON— A ward— Will— Decision according to 
TERMS OF. (1876; 3 I. A. 209 (217). 

Will — Association Incorporated and located in 
Foreign country beneficiary under— Objects of— 

Lawfulness of. 

Vie7o of authorities ot foreign estate itself as to — 

V alue of. 

When the question was whether the objects of the appel- 
lant association, which had been incorporated in the State 
of New' York and which had its principal office there, were 
such as to render the gift to it in a will void for illegality, 
their Lordships observed that it was important to note that 
the authoiities of the place where the Association had its 
head-quarters and had been incorporated did not treat its 
objects as unlawful (121). [yiscount Haldane.) UNI- 
VERSAL Negro Improvement Association v. Mor 
ter. (1928) A. I. E. 1928 P. C. 119. 

Will— Attestation of. 

{See also Deed— AT l’fc STATION OF.) 

Sufficiency of — Acknowledgment to feliow witness of 

attestation in his absence — Sufficiency of. See WILLS ACT 

XXV OF 1838, S. 7. (1846) 3 M. I. A. 396 (403-4). 

Will— Attestors to. 

{See also DEED — ATTESTORS), 

evidence OF— Value of. 

EXAMINATION OF— FAILURE. 

PERSONS LIKELY TO BE. 

POSITION OF -.Attack ON w I LI. based on— Force 

OF. 

RESPECI ABLE PERSONS’ AVERSION TO BE. 

YOUNG BOYS— ATIESTORS BEING. 

Evidence of--Value of. 

— Attestation without knowledge of execution of will 

or believing it to be a forgery — Admission by attestor of — 
Effect. See HINDU LAW— WILL— FORGERY OF— EVI- 
DENCE— AlTESlOR, ETC. (1871) 14 M. I. A. 67 (78-9). 


HINDU LAW-(C(7«/d'.) 

Will— Attestors to— (Ct^wA/.) 

Examination of —Failure. 

Presumption against capacity of testator from — Pro 

priety. See HINDU LAW— WILL — EXECUTION OF-— 

Capacity— Pkesu.mption against. 

(1919) 24 C. W. N. 626 (633). 

— Presumption against execution from — Propriety — 

Failure not due to fault of propounder — Effect. See HINDU 

I.AW— Will — Execution of— presumption as to— 
aitestors— Examination of. 

(1919) 24 C. W. N. 626 (630). 

Persons likely to be. 

Of those who signed the will as witnesses some were 

relations of the testator, some were neighbours of his, some 
were men in his employment, and some lived at places more 
or less distant from the \ illage w here his home wa.s. The 
witnesses were persons who might reasonably be expected to 
have been present at l)is house at the time of the alleged 
execution of the will. {Sir John Edge.) BaNKIM BIHARI 
MaITI V. SkIMA'Jl MaTANGINI DaSI. 

(1919) 24 C. W. N. 626 (630). 

Position of— Aitack on will based on— Force of. 

Connection with family--Family Priest — .-ittestor the. 

Where one of the grounds on which the High Court held 
that a will set up was not genuine was that the witnesses to 
it were not such as they would have expected to find 
attesting the will, their Lordships observed that the family 
priest was an aitesiing witness to the wi I, and that such 
an attesting witness might well be supposed, by those at 
least who placed confidence in him, to be sufficient to save 
the will from the objection of being attested only by persons 
unconnected with the family, or too low to give support to 
.such an instrument. {Sir James Colvile.) SOORF.NDRO- 
N,\TH ROV MUSSUMA'r HEERAMONEE BUKMONEAH. 

(1868) 12 M. I. A. 81(101 2) 10 W. R. P. C. 35 = 

1 B. L. R. P. C. 26 = 2 Suth. 147 2 Sar. 372. 

/.<w position — Attestors being men of. 

Where the will, the genuineness of which is in question, 
is not one which a Hindu gentleman situated as the testator 
was might not reasonably and naturally have made, and 
there is nothing in the case to suggest that the will had been 
forged or that the witnesses, who gave evidence as to the 
preparation, and as to the due execution of the will had 
committed perjury, the contention that the will should not 
be accepted as the genuine will of the testator because the 
witnesses to its execution were not of a superior position is 
not sound, and is contrary to law. Something more than 
mere suspicion is necessary in such a case to make 
convincing an argument based on the social position of the 
witnesses. 

If the will had been executed at the home of the testator, 
it is possible that he might, by way of precaution, have 
obtained as witnesses to his w’ill some neighbours of a 
superior class, but this will was executed at another place 
in the confusion which must have resulted from the out- 
break of a severe epidemic of cholera, and the breaking up 
of the bathing fair by the Government’s orders in conse- 
quence of the cholera. The attesting witnesses were such as 
one would reasonably expect to be available on the occasion 
{Sir John Edge.) DULHIN GeNDA KuNWAR f'. HaR- 
nandan Prashad Singh. (1916) 20 0. W. N. 617 = 

(1916) 1 M. W. N. 368=4 L. W. 214 = 33 I. C. 790 = 

30 M. L. J. 624 (632-3). 

-In a ca'-e in whicli the question was as to the genuine- 
ness of a will, the Court below, which held against its genuine- 
ness, was of opinion that a certain amount of suspicion was 
created by the circumstances that the will propounded had 
the appearence of having been written on a paper which 
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already bore the signature of the alleged testator, and that 
it was proved that the deceased had left blank papers, 
bearing his signature, and that the legatees under the will or 
their men were in possession of those papers. Tlie Court 
below was also of opinion that the oral evidence was not 
satisfactory, none of the witnesses to the execution of the 
will being men of any status. Nothing was suggested, in 
the course of cross-examination, which was sufficient to 
discredit those witnesses, nor indeed were any questions put 
to them, which challenged the accuracy of the accounts they 
gave. 

Their Lordships, who reversed the Court below, 
observed ; — “ It may be true that the witnesses to the will 
did not appear to be men of any status, the majority of 
them being cultivators, but their Lordships do not think 
that under the facts of this case, and having regard to the 
measure of suspicion hereinbefore indicated, there is 
sufficient ground for disbelieving their evidence as regards 
the execution of the will (702). Caysoti.') W'AMAN 

Ganesht/. Sakubai. (1924) 19 L. W. 699 = 

A. I. R. 1924 P. C. 106 7 N. L. R. 126 - 
(1924) M. W. N. 445 - 80 I. C. 641. 

• Same village — Attestors people of. 

Against the genuineness of a will it was said it was curious 
that the testator did not have any of the villagers at the 
place that he lived in, for witnesses. 

Their Lordships did not consider that that fact by itself 
was at all of sufficient weight to get over the circumstances 
in favour of the genuineness of the will. 

It really becomes rather a matter of speculation to settle 
who are most likely to be taken as witnesses. {Lord 
Dutiedinf) CHANIUKA BAKSH SINGH v. MaDHO SiNGH. 

(1924) 20L.W.699 = 10 O. & A. L. R. 931 = 
40 C. li. J. 466 = A. I R. 1924 P. C. 231 = 
(1924) M. W. N. 913 = 27 O. C. 304 29 C. W. N. 582 = 

87 I. C. 95. 

Servants and dependants — Attestors being. 

HeUf that the proposition that the will of a Hindu 
gentleman, attested by his own servants and dependants, 
must be held to be invalid, unless it was shown that the 
testator, at the time assigned for its execution, was placed 
in such circumstances that he could not secure the attend- 
ance of persons of a higher rank, was a proposition wmch 
verged two closely on the absurd to be seriously entertained 

(23-4). . 

There may be cases in which attestation by servants only 

is an important element to be taken into account in con- 
sidering whether a will has been validly executed— cases, 
for example, in which there is reasonable ground for 
suspicion that the will is not the voluntary act of the 
testator, but has been procured by the undue influence of 
members of his household (24). {Lord IVatson.) ChOTEY- 
NARAIN SINGH V. MUSSAMAT RATAN KOER. 

(1894) 22 I. A. 12 = 22 C. 519 (531-2)= 6 Sar. 564. 

It cannot be laid down that the will of a Hindu gentle- 
man, attested by his own servants and dependants, must be 
held to be invalid unless it is shown that the testator, at 
the time assigned for its execution, was placed in such 
circumstances that he could not secure the attendance of 
persons of a higher rank. There may, however, be cases in 
which attestation by servants only is an important element 
to be taken into account in considering whether a will h^ 
been validly executed— cases for example, in which there is 
reasonable ground for suspicion that the will is not the 
voluntary act of the testator, but has been procured by the 
undue influence of members of his household. {Lord 
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Shawf) JaGRANI KOER v. KUAR DURGa PRASAD. 

(1913) 41 1.A. 76 =36 A. 93 (98-9) = 16 O. C. 386 = 
(1914) M. W. N. 137=22 I. C. 103 = 12 A. L. J. 126 = 
19 C. L. J. 165 = 18 0. W.N. 521 = 16 Bom. L. E. 141 = 

15 M. L. T. 125 = 26 M. L. J. 163. 

Respectable persons’ aversion to be. 

The known aversion of persons of respectable posi- 

A A 


tion to be connected with cases likely to be the subject of 
litigation may be one reason why attesting witnesses to 
Hindu wills are seldom found to be of a class from which 
it would be most desirable to select them (102). (^/> 

James W. Colvile.) SOORENDRONATH ROY v. MUSSU- 
mat Heeramonke BURMONEAH. 

(1368) 12 M. I. A. 81=10 W. R, 36 = 
1 B. Ji. R. P. C. 26 = 2 Suth. 147=2 Sar. 372. 

Young boys— Aitestors being. 

-Presumption against forgery from. See HINDU 


Law— Will— FORGERY of— Young boys. 

(1871) 14 M. I. A. 67(83). 

Will— Aurasa son. 

-Person described as an — Bequest to — Donee not in 

fact an aurasa son— Effect of, on validity of bequest. See 

Hindu Law— Gift— Aurasa son. 

(1899) 26 I. A. 83 (89-90) = 22 M. 383 (390-1). 

Will— Benefit under. 

Barry V. Butlin 3ind Tyrrel v. Bainton—KVLE IN — 
BENEFIT WITHTN. 

Client’s will— Legal Practitk ner appointed 

EXECUTOR AND TAKING BENEFIT UNDER. 

Forfeiture of in certain Contingencies. 

PERSON taking. 

SUSPICION— Benefit Creating. 

Barry v. Bntlin and Tyrrel v. Painton — 

RULE IN— Benefit within. 

.Appointment as manager of testator's estate for life 


with salary if amounts to a. 

Where a will appointed a person manager of the testator’s 
estate for life at a salary, held that that person received a 
benefit under the will within the rule in Barry v. Butlin 
and Tyrrel v. Painton. {Sir Lancelot .Sanderson.) SaRAT 
KUMARI BIBI V. RaI SAKHI CHAND BAHADUR. 

(1928)56 1. A. 62=8 Pat. 382 = 33 0. W. N. 374 = 
(1929) M. W. N. 149 = 113 I. C. 471 = 27 A. L. J. 137 = 
27 L. W. 370 = 31 Bom.L.R. 270 = 1. D. (1929) PC. 31 = 

10 Pat. L. J. 1 = A. I. R. 1929 P.O. 46= 

66 M.L.J. 130 (134). 

Meaning of. 

Where the High Court held that the “benefit” contem- 
plated in the rule in Barry v. Butlin and Tyrrel v. Painton 
was “a pecuniary l)enefit, a legacy, for instance, more or 
less of a substantial nature”, held that the principle laid 
down in the said cases was not limited to such a benefit as 
that indicated by the High Court. {Sir Lancelot Sander^ 
son.) Sarat Kumari Bibi v. Rai Sakhi Chand BAHA- 
OUR. (1928) 661. A. 62 = 8 Pat. 382 = 

33 C. W. N. 374 = (1929) M W. N. 149 = 113 I.C. 471 = 

27 A LJ. 137=27 L.W 370 = 31 Bom. L. E. 270 = 

I. D. (1929) P. C. 31 = 10 Pat. L. J. 1* 
A. I. R. 1929 P. C. 46 = 66 M. L. J. 130 (134 6). 

Person receivings taking active part in preparation 

of will — Onus ous of prmdng testator's kncnvledge and 
approval of that proidsion. 

Where a will conferred a benefit on a person and it ap- 
peared that that person took an active part in the prepara- 
tion of the will, held that the onus was on him of establish- 
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BARUY V, BUTI-IN AND TYRREL V, PaINTON— UULE 
IN— BENEFI 1 WITHIN— 


ing that the testator knew and approved of the said pro- 
vision in his favour. {Sir Lancelot Sanderson,) SrIMATI 

Sarat Kumari BiBi Kai Sakhi Chand Bahadur. 

(1928) 56 I. A. 62 = 8 Pat. 382=33 C. W. N. 374 = 
(1929) MW.N. 149 = 113 I. C. 471 = 27 A. L. J. 137 = 

27 L. W. 370 = 31 Bom. L. R. 270 = 
I. D. (1929) P. C. 31 = 10 Pat L. J. 1 = 
A. I. R. 1929 P. C. 45 = 56 M. L. J. 130 (134). 

Client’s will -Legal practitioner appointed 

EXECUTOR AND TAKING BENEFIT UNDER. 

Independent person to prepare or write— Duty to 

see to client having services of. See LEGAL PRACTI- 
TIONER— WILL OF CLIENT, ETC. 

(1905) 321. A. 142 (183) = 29 B. 530 (563). 


P'ORFEITURE OF, IN CERT.AIN CONTINGENCIES. 

Clause of- Validity and binding character of. 

A Hindu, who had first adopted the plaintiff, and sub- 
sequently adopted one B., made a will, giving a nine-annas 
share of his real estate to the plaintiff, and a seven-annas 
share to dividing his personal estate equally between 
them. The will contained a clause to the effect that if either 
devisee disputed it, he should forfeit all benefit under it. 
Held, that the clause of forfeiture in the will would, 
according to the case of Cook v. T nnter (l5 M. & W . 727), 
be valid and operative (219). {Sis Robert P. Collier.) 
SOORJOMONEE DA\EE v. SUDDANUND MOHAPATTLR. 

(1873' Sup. I A.212 = 12B. L. R. 304 = 20 W.R. 377 = 

3 Sar. 285 = 2 Suth. 899. 


Person taking. 

Preparation or loriting of xoill by — Ofius of proof 

on him in case of— Nature of proof required. 

If a parly writes or prepares a will under which he takes 
a l>enefit, that is a circumstance that ought generally to 
excite the suspicion of the Court, and calls upon it to be 
vigilant and jealous in examining the evidence in support of 
the instrument, in favour of which it ought not to pro- 
nounce unless the suspicion is removed, and it is judicially 
satisfied that the paper propounded dc>es express the true 
will of the deceased (158-9). 

I5ut there is no rule of law as ti) the particular kind or 
descriplion of evidence by which the Couit must be satisfied. 
The degree of suspicion excited and the weight of the 
burden imiwsed on the person taking the benefit must, 

however, depend largely on the nature and amount of the 

l)enefit taken by him and all the circumstances of the case 
(159). {f^rd Davey.) BAI GUNGABAI v. BHUGWANDAS 
VaLJI. (1906) 32 I.A. 142 (158 160) = 29 B. 630 (659) = 
9 C. W. N. 769 = 7 Bom. L.R. 864 = 3 A. L. J. 68 = 

8 Sar. 813= 16 M. L. J. 271. 
^See Hindu law— Will— Benefit under— 

Barry v. Butlin AND Tyrrel v. Paiuton — RULE IN — 
BENEFIT WITHIN— PERSON RECEIVING, ETC. 

(1928) 66 I, A. 62= 8 P. 382. 

Where a person who propounds a will is the principal 

Ijeneficiary under it and has taken a leading part in giving 
intructions for the will and in procuring its execution and 
registration, and circumstances exist in the case that would 
excite the suspicion of any Probate Court and require it to 
examine the evidence in support of the will with great 
vigilance and scrutiny, such person is not entitled to probate 
unless the evidence removes such suspicion and clearly 
proves that the testator approved of the will. {Sir Binod 
Mitterf) VELLASWAMY SERVAI V. SiVARAMAN SERVAI. 

(1929) 31 L. W. 186 = A. I. R. 1950 P. 0. 24 = 

68 M. L. J. 114 (P. C.) 


HINDU LAW— (C>;//.y.) 

Will— Benefit under — {Contd.) 

Person taking— 

Right to dispute condition imposed by will —Estoppel. 

See Hindu law— Will— Oudh talukdar— Wife of. 

(1922) 49 I. A. 262 (274) = 44 A. 435 (447). 

Suspicion — Ci rcumstances exciting — Removal of — 

Duly of — Rule in Tyrrel v. Painton as to — Inapplicability 
of to case where only suspicion is whether witnesses for will 
are telling truth. 

Tire rule in Tyrrell v. Painton, (1894) P. l5l, (that 
whenever circumstances excite the suspicion of the Court, 
and whatever their nature may be, it is for those w’ho pro- 
pound the will to remove such suspicion and to prove 
affirmatively that the testator knew' and approved of the 
contents of the document) is in applicable to a case in 
which there is nothing to excite suspicion if the witnesses 
for the will were telling the truth, and the only suspicion, 
if any, is whether they were telling the truth. {Sir Richard 

Couch.) Shama Churn Kundu v. Khetromoni Dasi. 
(1899) 27 I. A. 10 =27 C. 621 (628) = 4 C. W. N. 601 = 

2 Bom. L. E. 668 = 7 Sar. 638. 

Suspicion— Benefit creating. 

Solicitor appointed executor — Professional work 

done by, or by firm of which he is member — Charge for — 
Prai'ision as to, if such a benefit. 

Where a member of a firm of solicitors is appointed an 
executor, it is so usual to allow him to charge for profes- 
sional work done by him or his firm that the insertion of 
such a clause would hardly raise a suspicion (159-60). 
{Lord Davey.) BAI GuNGABAI z'. BHUGWANDAS VaLJI. 

(1905) 32 I. A. 142 = 29 B. 530 (659) = 9 C. W. N. 769 = 
7Bo4n. L. R. 854=3 A. L. J. 68 = 8 Sar. 813 = 

15 M. L. J. 271. 

Will— Chai'ity. 

Bequest to. See CHARITY— BEQUEST TO. 

Will— Children— Bequest to. 

Children not born during lifetime of testator but 

living at time of distribution if take under. 

The real doctrine of the court is that when children are 
mentioned in a will, that means prima facie, if no interven- 
ing interest be given, that w’hich is considered to be the 
testator’s meaning in the case of a gift to individuals, 
namely, tliose who may l)e living at the death of the testator. 
If the gift be not immediate, it may be that he intends to 
include ail those children who may be living at the time of 
distribution; and the court judges of the intention in this 
resDe«:t fronr the wliole scope of the will. The rule is not 
altered by the addition of words of futurity as if the gift l;e 
to children '* born and to be born ” or to children “ begotten 
and to be begotten ” (62). 

The fact that the above rule of English law is a rule of 
convenience is some reason for applying it to Hindu wills, 
and an additional reason may be found in the w’ell-knowm 
doctrine of Hindu law that a gift to an object not in exist- 
ence is absolutely void (63;. {Lord Macnahten.) BHAGA- 

bait Barmanya V. Kalicharan Singh. 

(1911) 38 I. A. 64 = 38 C. 468 (471-3) = 
15 C. W. N. 393 = 9 M. L. T. 411=13 C. L. J. 434 = 

8 A.L. J . 433 = 13 Bom. L. R. 375 = 
(1911) 2 M. W. N. 295 = 10 I, C. 641 = 21 M. L. J. 387. 

Children to be born — Gift to, along luith children in 

existence — Children born after testator's death if take 
under. 

The will of a childless Hindu executed on the day prior 
to his death was in the follow'ing terms \ — 

My mother and my wife shall, as long as they live, hold 
possession of all my properties, and enjoy and possess the 
! same on payment of the collectorate revenue and the 
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Will -Children— Bequest to~{Cotitii,) 

Zemindar’s rents ; and shall pay off my debts and realise 
niy dues. I hey shall not be competent in any way to transfer 
the immoveable property to any one. On the death of my 
mother and my wife, the sons of my sisters (/, & that is 
to say, their sons who are now in existence, as also those 
who may be born hereafter, shall, in equal shares, hold the 
said properties in possession and enjoyment by right of 
inheritance. 

Semble, on the proper construction of the will, the bequest 
to the after-born nephews of the testator should be confined 
to nephews coming into existence between the date of the 
will and the testator’s death (62). 

If an English will expressed in similar terms were before 
an English court it would probably be held that the gift to 
after-born children was confined to children coming into 
existence between the date of the will and the testator’s 
death. There is nothing in the circumstances in which this 
will was made, though the testator died the next day, to 
render that view improbable, for he expressly provides that 
if he recovers the will shall hold good unless altered. {Lord 
Macnaghten.') IIHAGAHA'II llARMANYA v. KaLICHARAN 

Singh. (1911) 38 I. A. 54 - 38 C. 468 (471 3) = 

15 C. W. N. 393 = 9 M. L. T. 411 = 13 C. L. J. 434 = 

8 A. L. J. 433-13Bom. L. B. 375- 
(1911) 2 M. W. N. 295-10 I. C. 641 - 21 M. L. J. 387. 

- ■ lilegiiifnate children if take under — English hav — 
Natural law. 

In English law there is a technical rule of construction 
that, under a testamentary gift to children as a class, illegi- 
timate children, although recognised by a testator in his 
lifetime, cannot be permitted to share jointly with natural 
lawful children (309). {Lord Westbury.') BaRLOW v. ORDE. 

(1870) 13 M. I. A. 277-13W. R. P. C. 41- 
5 B. Ii. R. 1 - 2 Suth. 324 = 2 Sar. 540 = 
6 Moo. P. C. (N. S.) 437-Punj. (P. C. J.) 1870. 

■ In the English Law the word “ children,” w hen used 
as the designation of a class, and not as descriptio personar- 
uftty means only natural lawful children, and does not include 
illegitimate children, although recognised by a testator in his 
lifetime (309). That limited signification is probably the 
result of the Christian law of marriage (312). {Lord West- 
bury.) KaRBOW t-. OKDE. (1870) 13 M. I. A. 277- 
13 W. R. P. C. 41-5 B. Ia. R. 1 - 2 Suth. 324 - 
2 Sar. 540- 6 Moo. P. C. (N. S.) 437 - 

Punj. (P. C. J.) 1870. 

//<’/</, that the English rule of construction, that, 

under a testamentary gift to children as a class, illegitimate 
children, although recognised by a testator in his lifetime, 
could not be permitted to share jointly with natural law- 
ful children, was inapplicable to the will of a person w hose 
succession was not to be administered according to English 
law, but according to the principles of natural just’ce ; and 
that the word ” children,” where it occurred in such will, 
must be taken in that sense, and receive that signification, 
in which it was plain from the language of the will, and the 
dispositions it contained, that it was used by the te.stator, 
that is to say, its extent of meaning in the vocabulary and 
mind of the testator must be determined in the will itself 
(310). Held further., on the construction of such a will, 
that the word “children” denoted and included as well 
illegitimate as legitimate children, whenever such illegitimate 
children were acknowledged or treated as his children by 
their putative father (312). {Lord Westbury.) BARLOWS. 

ORDE. (1870) 13 M. I. A. 277- 13 W. R. P. C. 41 - 

6B. L.R.P. C. 1-2 Suth. 324-2 Sar. 540- 
6 Moo. P. C. (N. S.)437-Punj. (P. C. J.) 1870. 

Where a gift is made by will of the corpus 

of a fund, or a life interest in a fund, to the “ children ” 


2148 

HINDU UiW-iContd.) 

Will— Children— Bequest to— {C<mtd.) 

of the testator or of another as a class, there may be good 
reason for holding that in India the word “children” in- 
cludes illegitimate children. {Lord Atkinsofi.) BhaIYA 

Sher Bahadur v. Bhaiya Ganga Bakhsh Singh. 

(1913)411. A. 1 = 36 A. 101(121-2) = 
18 C. W. N. 401 - 15 M. L T. 169 = 
(1914) M.W.N. 184 (196) = 19 C. L. J. 277 = 
16 Bom. L. R. 306 = 17 O. C. 68 = 12 A. L. J. 188 = 

22 I. C. 293 = 26 M. L. J. 291. 

— According to natural law, the children of a man mean 
the issue begotten by him, and the criteria of this condition 
are, the being born of a wedded wife or wives, or, if Ixjrn 
of other women, the being recognised and acknowledged as 
children by the father (312). {Lord Westbury.) BaRLOW 

ORDE. (1870)13M. I. A. 277 = 13 W.R.P.C.41- 

5 B. L. R. 1 = 2 Suth. 324 = 2 Sar. 540 = 

6 Moo. P. C. (N. S.) 437 = Punj. (P. C. J.) 1870. 

Will— Class— Gift to a. 

-{See also HINDU LaW~ GiFT— CLASS— GIFT 

TO A.) 

'Gift over., on death of any of members^ of his share 

to sumvors— Accrued and original shares of deceased— 

English rule as to — Basis of — Inapplicability to Hindu 
wills. 

It is undoubtedly a rule of English law that, when a fund 
is given to a class of persons, with direction that, on the 
death of any of them, their shares are to go over, the origi- 
nal shares only, and not the accruing shares, will go over. 
This rule was stated by Lord Hardwicke in Pain v. Benson, 
and has been followed, not always without expressions of 
reluctance, by a long series of decisions (00). 

But an intention that the accruing shall go over with the 
original shares has been inferred where there is what has 
been called “ an aggregate fund ” which the testator desires 
to keep unsevered (when the gift has been to several with 
benefit of survivorship), when, in addition to the word 
share, the word “ interest ” is used, or where the words 
are his or her share or shares,” so that the application of 
the doctrine to English wills has sometimes given rise to 
questions of some nicety. The rule, founded in a great 
measure on our peculiar doctrine, that the heir at-law is 
not to be disinherited but by express words or necessaiy 
implication, has no application to the wills of Hindus. It 
may be observed tliat such a course of devolution is the ordi- 
nary course foi Hindu property as between brothers inherit- 
ing from brothers, and would present itself most readily to 
the mind of a Hindu testator ; so that, even if the English 
rule should be applied anywhere beyond the domain of 
English law, it could hardly be applied to Hindu wills 
without defeating the intention (60-1). {Sir Robert P. 
Collier.) KUMAR TARAKESWAR Roy v. KUMAR ShOSHI 
ShikhakeSWAR. (1883) 10 LA. 61 = 9 C. 962(960-1) = 

13C. L. B. 62 = 4 Sar. 439. 

Gift over , on death of any of fnenibcrs, of his share 
to sun'ivors — Accrued and original shares of deceased — 
Survivor s right to. 

A Hindu by his will gave property to his three nephews. 

The will provided : “ The said three nephews shall hold 
|X)ssession of the sanje in equal shares, and shall pay the 
Government revenue of the same into the Collectorate. They 
shall have no right to alienate the same by gift or sale; but 
they, their sons, grandsons, and other descendants in the 
male line, shall enjoy the same, and shall perform acts of 
piety as they respectively shall see fit for the spiritual wel- 
fare of onr ancestors. If any of them die without leaving a 
male child (which God forbid), then his share shall devolve 
on the surviving nephews and their male descendants, and 
not on their other heirs.” 
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The three nephews of the testator were living at his 
death ; two of them died subsequently, one unmarried, the 
other leaving a widow but no issue. On a question arising 
whether upon the death of the brother dying secondly, his 
original share only, or the share also of his deceased bro- 
ther which had accrued to him, went over to the last survi- 
vor of the nephews, //c’Ar', that on the death of the first 

* 

brother his share went to his two brothers, and that on the 
death of one of those, the share \\hich he had at his death, 
made up of his original and his accrued share, went to the 
surviving brother (61). 

Such a course of devolution is the ordinary course for 
Hindu property as between brothers inheriting from l)ro- 
thers, and would present itself most readily to the mind of 
a Hindu testator (61.) 

Quaere, as to the effect of the words in ques'ion had they 
been found in an English will (61.) {Sir Robert P . Collier.) 
KUMAK TAKAKESWAK KOV. v. KUMAK SHOSHI SHIK- 

HAUESWAR. ( 1883) 10 I.A. 51 = 9 C. 962 (960-1) = 

13 C. L. R. 62 = 4 Sar. 439. 

Will -Codicil. 

Effect of— Alteration of loill merely or new testa- 
mentary bequest -Ci'dicil altering bequests in %oill by re- 
ference to will. 

An Oudh taluqdar made a will in 1006, disposing of his 
whole estate in favour of his next heir, and inter alia be- 
queathed to his widow a monthly sum of Ks. 500 “from the 
estate." A fortnight before his death he executed a codicil, 
which was as follows “Will of 1906. In this 500 given 
to Rani. In place of this wants to give Rs. 1,000 per month. 
From this date to l)e given Rs. 1,000.*’ 

The codicil was inoperative to affect the talukdari pro- 
perty because it was not executed three months before the 
death of the testator as required by S. 13-A of the Oudh 
Estates Act of 1869. There was no such objection, however, 
to its affecting non-taluqdaii property. It was contended 
that the codicil w'as intended to be a mere alteration of the 
will, not a new testamentary bequest, that its effect was, 
therefore, merely to read 500 plus 500 into the will instead 
of 500; that, upjn a just construction of the will, th#' 500 
was made a charge upon the taluqa and the taluqa alone ; 
and that the codicil, not being dated more than three months 
prior to death, was powerless to further burden the taluqdari 
property and did not apply to the non-taluqdaii pioperty, 
/feld, that the view put forward was much too a techni- ; 

cal view of the codicil. 

Their Lordships think tliat the words (used m the codi- 
cil) clearly mean that the testator provided his widow with 
500 rupees more than she would get under the existing will, 
and that he did not signify the source from which that ad- 
ditional provision was to come. The reference to the will 
is not meant as the expression of a wish tliat the bequest in 
it should be textually altered so as to leave the altered figure 
to be governed grammatically by the words of the original 

context, but is merely historically mentioned to show' what 

total provision he wished his widow to take. The result fol- 
lows that the w hole estate so far as burdenable is burdened 
with the provision then made (988.) {Lord Dunedin:) 
Deputy Commissioner of Kheri v. Rani Kijai Raj 

(1917) 43 1.0.987= 8 L.W.1 = 

ri918) M W. N. 324=22 0. W. N. 305 = 20 O. 0. 260 = 

^ ^ 4 0. L. J. 739. 

Refirence to, for condruing xvilL 

The testator made a codicil to his will dated on the day 
of his death. It contains a recital of the will which in some 
respects varies from the actual lauguage of the wrill, but it 
does not appear to their I.ordships that any light or assis- 
tance can be obtained from it on the construction of the will 
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itself, even if it be permissible to refer to it for that pur- 
pose. {Lord Davey.) LALIT MOHUN SinGH ROY v, 

Chukkun Lal Roy. (1897) 24 I. A. 76(88) = 

24 C 834(848-9)=! C. W. N. 387 = 7 Sar. 156. 

Testamentary instrument or inter vivos conveyance 

— .ilUnijance — Bequest of, "^Erom this date^* — Codicil cre- 
ating. 

An Oudh talukdar made a will, disposing of his whole 
estate in favour of his next heir, and inter alia bequeathed 
to his widow a monthly sum of Rs. 500 “from the estate.” 
A foi might before his death he executed a codicil, which 
was as follows : — “Will of 1906. In this 500 rupees given 
to Rani. In place of this wants to give Rs. 1,000 per month. 
From this date to be given Rs, 1,000.” 

The Subordinate Judge held that the so-called codicil w’as 
not u document of a testamentai 7 nature, relying upon the 
words : — “From this date” in the same. 

Held, agreeing with the appeal Court, that the document 
was of a testamentary nature. 

The words “From this date” are amply satisfied by cons- 
truing them as a wish that the allowance should begin to 
run at once after death, and the idea that the talukdar was 
creating an annuity during his own lifetime by inter vivos 
conveyance is opposed to the whole circumstances surroun- 
ding the execution of the document (988). {Lord Dunedin.) 

Deputy Commissioner OF Kheri J7. Rani Bijai Raj 
KOER. (1917)431.0. 987 =8 L. W. 1 = 

(1918) M. W. N. 324=22 0. W. N. 305=20 O. 0. 260 = 

4 O. L. J. 739. 

Will— Oondition imposed by. 

Absolute estate — Defeasance on i allure of issue liv- 
ing at time of death of donee and reverter to donor and 
his heirs — Condition of — Validity. 

A condition making the gift of an absolute e.state to A 
defeasible in the event of a failure of issue living at the time 
of his death, in which event the estate was to revert to the 
donor and his heirs, is not repugnant to Hindu Law (148). 
{Sir Robert P. Collier.) BHOOBUN MOHINI DeBYA v. 

Hurrish Chunder Chowdhry. 

(1878)51. A. 138 = 40. 23(28) = 20. L. B. 339 = 

3 Suth. 637=3Sar. 816. 

Alienation — Restraint upon — Condition of. See 

HINDU Law — Will — Alienation — Restraint 

UPON. 

Breach of — Advantage of — Right to take — Estoppel 

— Person claiming advantage responsible for breach — 
Effect. 

The will of a Hindu testator contained a clause for the 
cessr r and determination of the life interest of the respon- 
dent in case he ceased to use as his residence the testator’s 
Boitokanah house. The appellant was the person entitled 
to succeed as heir on such cesser and determination of the 
life interest of the respondent. He brought the suit out of 
which the appeal to the Privy Council arose to obtain poss- 
ession of the property on the ground that the interest of the 
respondent ceased by reason of his non-fulfilment of the 
condition . 

It appeared, however, that immcfliately after the death of 
the testator the appellant had instituted a suit disputing the 
title of the respondent and his right to possession, that, if the 
appellant had succeeded in his suit, he would have ejected 
the respondent from the house with the loss of any money 
he might have expended upon it, and with the liability to 
account for mesne profits, and that the respondent’s failure 
to get possession of the house and to reside in it was due to 
the said litigation started by the appellant. 

Quaere : whether, under those circumstances, the appellant 
was not estopped by his own conduct from taking advantage 
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of tlie condition (398). (S/r Montague E. Smith.) GaNEN- 
Dko MOHUN Tagore r. Rajah Juitendro Mohun 
Tagore. (1874) 1 I. A. 387-14 B. L.R. 60- 

22 W. R. 377 = 3 Sar. 395 = 3 Suth. 47. 

Maintenance — Bequest for — Humble request for 

subsistence — Condition as to — If condition precedent — 
Compliance witli it — Wiiat amounts to. See HINDU LAW 

—Wile— Maintenance — Bequest for — Humble 

REQUEST for SUBSISTENCE. 

(1905) 321. A. 105 (108 9, 111) = 28 M. 173. 

-Nou’pcrformance of — Determination of life inter 

cst on — Prcn'ision for — Condition declared void — F.ffect of 
non-pcrformancc thereof in case of. 

Where a clause in a will provided for the cesser and 
determination of the life interest of the respondent in the 
event of the conditions in it not being performed, held that 
his interest would cease when that event happened, notwith- 
standing the conditions over had been declared void (395). 
{Sir Montague E. Smith?) GANENDRO MOHUN TAGORE 

V. Rajah Juttendro Mohun Tagore. 

(1874) 1 I. A. 387 = 14 B. L. R. 60=22 W. R. 377 = 

3 Sar. 395 = 3 Suth. 47. 

Precedent or subsequent — Atloptive mother — Main 

lenance and affectionate treatment by adopted son of — 
Condition as to - -Iheach of — Effect. See HINDU LAW — 

Will-Adoptive mother. (1920) 47 I.A. 202(206)= 

47 C. 1012. 

‘Repugnant condition — Estate of inheritance — Con- 
dition repugnant to — Rejection of. See HINDU Law — 

WiLi>— E state of inheritance— Bequest of— Con- 
dition repugnant to. (1872) Sup. I. A. 47 (76). 

■ Residence — Condition as to. See HINDU LAW — 

Will— Residence. 

Right to dispute — Person taking under will — Right 

of. See Hindu Law— Wilt^Oudh talukhdar— 
Wife of. (1922) 49 I. A. 262 (274)= 44 A. 435 (447). 

-Subsequent condition — Divesting of estate once vested 

by — Validity. 

A Hindu l)y his will give an ordinary widow’s estate to 
his wife, and upon her death, an absolute estate to his 
daughter's daughter. The will further provided : ‘Tf no 
Ron or daughter should be born to me, or if my grand- 
daughter (daughter’s daughter) should die before she bears 
a son, or if she should be barren or become a sonless widow, 
or be otherwise disqualified, then the whole of my proper- 
ties shall pass into the hands of the Government.” 

Quaere', whether the discjualifications, if they had been con 
ditions subsequent to the vesting of the estate in the grand- 
daughter, would or would not be in violation of Hindu Law 
(64). {Sir Robert P. Collier.) RAM LaL MOOKERJEE v. 
Secretary OF State for India. (1881) 8 I.A. 46= 

7 C. 304 (317) = 10 C. L. R. 349 = 4 Sar. 225. 

Will— Construction of. 

{N.B. For cases relating to position whether a deed 
amounts to a will or not see under Hindu Law -Will — 
Deed amounting to a). 

Addition to testamentary dispositions. 

Archer v. — RULE IN, AS TO GIFlS AUER 

prior INTERESTS TO PERSONS ’‘THEN” LIVING. 

Armchair of testator. 

Basis proper of— Just reasoning. 

Bequest under will— Extent ok— Test of. 
Circumstances of testator referred to in 
will and surrounding him at its d.ate— 
Reference to. 

Clause in will. 

Clauses in will— Conflict between. 
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Contemporaneous document referred to in 
will. 

Con'j'ingent event— Rights of parties on — 
Declaration of. 

Conveyance clause — Control clause— Con 

FLICT between. 

Dispositions of will. 

Dispositive words clear and unambiguous. 

English— Will drawn up in. 

English decisions— reference to. 

English rules. 

Entire will to be considered. 

Events which have not happened— Rights of 
parties on. 

Future rights— Declaration of. 

HINDU’S general DESIRE TO RETAIN ESTATE, 
especially ancestral ESTA'iE, IN HIS OWN 
FAMILY. 

Hindu’s knowledge as to nature of estate 

TAKEN BY WOMAN AS A RULE. 

Hindu’s ordinary notions and wishes with 

RESPECT TO DEVOLUTION OF PROPERTY. 

India— Rule APPLICABLE in. 

INTENTION OF TESTATOR. 

I.ANGUAGE OE WILL. 

Meaning of testator— Mode of ascertainmen i' 

OF. 

Name given by parties to instrument. 

New wiil having effect of creating estate 

INCONSISTENT WITH THAT CREATED BY TESTATOR 
— INVENTION OF. 

OTHER WILLS— CONSTRUCTION OF— REFERENCE TO 
—PERMISSIBILITY. 

PARTIES NOT BEFORE COURT— DECLARATION AS TO 
RIGHTS OF. 

Parties taking under will— Construction put 

BY. 

Provisions OF will— Reasonableness or other- 
wise OF. 

Revoked wilds. 

Rules of. 

Suit for -Costs of. 

Surrounding circumstances. 

Temple— Erection of— Directions to execu- 
tors AS regards. 

Vernacular will. 

Words in will. 

Addition to testamentary dispositions. 

Court's pi/iver of. 

So soon as the construction is settled, the duty of the 
Court is to carry out the intentions of the testator as ex- 
pressed in the will, and none other. The Court is in no case 
justified in adding to testamentary dispositions. If they 
transgress any legal restrictions, they must be disregarded. 

If they leave any eventuality unprovided for, the estate must 
in case that eventuality arises, l;e dealt with according to 
the law which provides for succession of property in the 
absence of testamentary directions applying thereto. But 
the Court never adds to a will anything which needs to be 
done by testamentary disposition. In all cases it must 
loyally carry out the will as properly construed, and this 
duty is universal, and is true alike of wills of every nation 
ality and every religion or rank of life. {Ij>rd Moulton.) 
Venkata Narasjmha Appa Row v. PARTHASARArav 
Appa row. 0913)41 I.A. 61 = 37 M. 199(222) = 

18 C. W.N. 654 = (1914)M. W. N. 299 = 

16 Bom L E. 328=19 C.L.J. 369 = 16 M. L. T. 286= 

12 A. L. J. 316 = 23 I. C 166 « 26 M. L. J- 411- 
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ARCHER V. JEGON— RULE IN, AS TO GIFT AFTER 
PRIOR INTERESTS TO PERSONS “THEN” LIVING. 
Applicability — Benefit to subsequent beneficiaries 

through medium of trust — Effect, 

By his will a testator devised to his wife during the term 
of her natural life the house called Capadia lionise, and he 

directed his executors during the lifetime of his wife to let 
another house of his called Rutton Villa, the rent of Rution 
Villa being to count as part of the residuary income. 

The clauses of the will material to the decision of the 

appeal were clauses 19, 20, 21 and 25. 

'^Clause 19. I further direct that after the decease of my 
said wife or in case she shall predecease me then forthwith 
after my death my executors shall stand seized and possessed 
of the Capadia House and the furniture therein and Rutton 
Villa and all my residuary property upon the several trusts 
in that behalf hereinafter declared, that is to say : Cl. 20. 
My trustees shall stand seized of the Capadia House upon 
trust for my said son / for life and in the event of his death 
upon trust for his widow and issue in such shares and pro- 
portions as the said J may by his will direct, provided that 
it shall not be lawful for the said J to appoint more than 
one fourth part of the said premises to his widow and 
subject thereto and in default of any such appointment 
upon trust for the issue of the said J sucli issue to take per 
stirpes and not per capita and if more than one in the same 
class equally between them and in default of any such issue 

and subject to any appointment for his widow as aforesaid 

upon trust for his brother the said K if then living and fail 
ing him upon trust for the right heirs of me as if I had died 
possessed thereof intestate in equal shares and proportions 
out the issue of any heir shall take per stirpes and not per 
capita and if more than one in the same class equally 
between them and excluding from such hell's and sucli 
division the widowers of my said daughters and the widows 
of my said sons.” 

Clause 2\ had similar limitations with regard to Rutton 
Villa, the two brothers being put in inverse order. 

'"Clause 25. My trustees shall divide the rest residue and 
remainder of my property equally between ny said sons 
/ & A' but the property or the proceeds thereof shall be held 
by my executors for the benefit of the said y & A respec- 
tively upon the trusts which are hereinbefore declared of and 
concerning Capadia House and Rutton Villa respectively as 
fully and effectually as if the share of the said residue given 
to my son / were part and parcel of Capadia House and the 
share of the said residue given to my son K were part and 

parcel of Rutton Villa.” - , *i .■ i , . 

y died without leaving widow or issue ; but the widow 

of the testator was living. A^, claiming that he had fulfilled 
the condition imposed in clause 20, inasmuch as at the date 
of his brother he was ” then living ” instituted a suit to 
have the construction of the will determined. 

Held that, on the true construction of the material clauses 
of the will, upon the death of y, Capadia House vested 
absolutely in K subject to the life interest of the testator s 


widow’ (264). a j t \ “ *i * 

The case fell within the rule (in Archer v. Jegon) that 

when there is a gift after prior inteiests to persons then 

living, the word “ then ” refers most naturally to the last 

antecedent. The fact that the gift to the wife of the house 

for her life was direct, while the subsequent limitations were 

to trustees for the benefit of the subsequent Ijeneficiai ies, 

far from taking the dispositions of this will out of the rule, 

rather tended in the contrary direction (261 3.) {Lord 

Phillimoro.') CAPADIA v. CAPADIA. 

(1918) 46 I. A. 267 = 43 B. 88 (100 1) = 

21 Bom. L.R. 133 = 23 C. W. N. 419 = 9 L. W. 486 = 

51 1. C. 481. 
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ARMCHAIR OF TESTATOR. 

Court placing itself in position of — Meaning of. See 

Hindu Law— Will— Construction of— Intention 
OF TESTATOR— Ascertainment of— mode of— Lan- 
guage OF WILL. (1913) 41 LA. 61 = 37 M. 199 (221-2). 

Basis proper of— Just reasoning. 

• Speculative doubts. 

A Court of construction must found its conclusions upon 
just reasoning, and not upon mere speculative doubts. {Lord 
Justice Turner.) SreEMUTPY SOORJEEMONEV DOSSEE 
V. denobundoo Mullick. 

(1867) 6 M. I. A. 626 (560 S) = 4 W. R. 114 P. C.= 

1 1. J. N. S. 37= 1 Bour. Rep. 228 = 1 Suth. 291 = 

1 Sar. 583. 

Bequest under will— Extent of— Test of. 

Legatee's character and position if and to vohat ex- 
tent a. 

The character and position of a legatee may well form the 
inducement to the gift in his favour, but it is going too far 
to say that in the absence of express declaration or necessary 
inference, the extent of the^ gift can be measured by the 
legatee’s continuing or not continuing to hold that character 
and position. Such considerations do not form legitimate 
elements in the construction of a will (555). {Lord Justice 
Turner SREEMUTTY SOORJEEMONEV DOSSEE r. 
DENOBUNDOO Mullick. (1857) 6 M. I. A. 526 = 

4 W. R. 114 = 1 Suth. 291 = 1 I. J. N. S. 37 = 

1 Bour. Rep. 228 = 1 Sar. 583. 
Circumstances OF testator referred to in wilt. 
AND surrounding HIM AT ITS DATE— REFERENCE TO. 
Necessi ty. 

The circumstances of the testator referred to in his w ill 
and surrounding him at its date are not irrelevant upon the 
question of the construction of the will. {Lord Balnesburgh.) 

Javdurga Vasiv. Saroj Ranjan Sinha. 

(1929) S3 C.W.N. 1117 = 30 L. W. 494 - 50 C.L J. 481 = 

A.I.R. 1929 P.C. 214 = 57 M. L. J. 794 (796.) 
Clause in will. 

.^Construction natural of., giving effect to it— Foreed 

construction defeating its operation — Court's duty. 

Where the natural interpretation of a clause in a will 
gives effect to it, the Court will by no means be di.sposed to 
give it a forced construction which will defeat its opeiation 
(62-3). {Sir Robert P. Collier?) RAM LAL MOOKERJEE 
V. Secretary of state for India. 

(1881) 8 I. A. 46 = 7 C. 304 (S16) = 10 C. L. R. 349 = 

4 Sar. 225. 

Construction of^ virtually defeating it — R.luctance 

of Court to adopt. 

Their Lordships would be reluctant to put a construction 
on a clause in a will which would have the effect of virtual- 
ly defeating it (395). {Sir Montague E. Smith.) GaneND- 

RO Mohun Tagore z/. Rajah Juitendko Mohun 
TAGORE. (1874) II. A. 387= 14 B. L. R 60 = 

22 W.R. S77 = S Sar. 395 = 3 Suth. 47. 
Effect of^Ascertainment of— Other relevant provi- 
sions of will — Reference to — A^ecessity. 

To find out the effect of a clause in a will, that clan.se 
must be read in connection with the other relevant provi- 
sions of the will. {Lord Blaneshurgh?) JOVnUKG A Dasi 
V. Saroj ranjan Sinha. (1929) S3 C.W.H. 1117 = 
30 L.W. 494=50 C L.J. 481= A. I R. 1929 P.C. 214 = 

67 M. L. J. 794 (797) 

Nugatory provision in— Language of, if may be 

guide to construction of whole clause. 

The fact that this provision is nugatory does not prevent 
its language being some guide to the construction of the 
whole clause (660). {Lord Phillimore.) KuISaMBAI v 
KHENSABAI. (1919) IS ii.W. eC?’. 
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HINDU JjAT^—iContd.) 

Will —Construction of— (C^v/A/.) 

Clause in Will— 

Striking out portion of — Permissibility. See HINDU 

Law— Will— WORDS in— Striking out or alter- 
ing of. (1883) 101. A. 51 (58-9) = 9 0.952(958 9). 

Clauses in will— Conflict between. 

— Earlier one giving entire estate absolutely to k — 

Later one giving portion thereof to '^•^Effect. 

The terms of the will of a Hindu lady, so far as material, 
were as follows : — Under the will of my husband I am the 
sole owner in possession (malik-o-qabiz) of his entire estate 
and possess all proprietary powers. I bequeath the entire 
estate of my husband to Fateh Chand ... .subject to the 
following conditions: — (1) So long as I live, I shall continue 
to be the owner in possession of the entire estate, the subject 
of the will, and possess all the powers, such as making sales, 
mortgages, gifts, etc. (2) After my death the said person 
(the legatee) shall l)ecome owner in possession of the entire 
estate of my husband and he, too, shall possess all powers 
of alienation like myself ... .(4) I have bequeathed Mauza 
Khudda, with all the property, to Mussumat G. After my 
death she shall be the owner in possession of the entire pro- 
perty in Mauza Khudda aforesaid.” 

Held that, on the true construction of the will, the entire 
estate granted in the first place to Fateh Chand was subject 
to an exeception in regard to Mauza Khudda which Mussu- 
mat G took absolutely under the will. 

This is not a repugnancy in the proper sense of the term, 
and taking the clauses of the will together, it simply means 
that Fateh Chand takes the entire estate with the exception 
of this village, while it, in proper conveyancing terms, is 
disposed of in favour of Mussumat G (186). {Lord Shawf) 

Fateh Ch and v. Rup Chand. (1916) 431. A. 183 = 

38 A. 446 (451-2) - 21 C. W. N.102- 
18 Bom. L. R. 900 ^ 20 M. L. T. 481 - 
4 Ii.W. 697 = (1916; 2 M. W. N. 567. 

Earlier one givingitem to widoiv— Later one giving 

entire property in general terms to nephews— ‘Effect . 

A testator by clause 3 of his will gave his half share in 
mitta K to his wife, A, on account of her maintenance and 
other absolute use on the terms that she was at liberty to 
enjoy the same with powers of alienation by sale, etc., by 
clause 4, he gave his property in general terms to the two 
infants of his eldest brother. 

Held that clause 3 gave an absolute interest in the moiety 
to the testator’s wife, and that clause 4 operated upon the 
remaining property only. 

The effect of the will was not to vest the moiety in Mitta 
A' in the testator’s wife for her life only and to pass it on 
her death to his nephews (288-9). {Viscount Cave.) 
Varatha PILLAI V, Jeevarathammal. 

(1919) 46 I. A. 285= 43 M. 244 (248-9)- 
24 C. W. N. 346=27 M. L. T. 6 = 18 A. L. J. 274- 
22 Bom. L. R. 444 = (1919) M. W. N. 724 = 
10 L. W. 679 = 53 I. C. 901 = 38 M. L. J. 313. 

Contemporaneous document referred to in 

WILL. 

Reference to. 

In judging of the light in which the directions of the 
testator ar”? to be regarded, it is legitimate to I(jo1< at the 
contemporaneous document referred to in the will which he 
wrote or caused to be written with the express intent to 
render clear his wi-^hes with regard to his succession. 

N. B. The contemporaneous document was a petition 
caused by the testator to be written and sent to the Collector 
of the District. {Lord Moultofif) VENKATA NarASIMHA 

Appa Row V. Parth.asarathy Appa Row'. 

(1913)41 1. A 61 = 37M. 199(2234) = 


HINDU ^KEN—{Conid.) 

Will— Construction of— (C«?///</.) 

Contemporane:ous document referred to in 

'RWA,‘-{Contd.) 

18 C. W. N. 554 = (1914) M. W. N. 299 = 
16 Bom. L. R. 328 19 C. L. J. 369 = 15 M. L. T. 286 = 
12 A. L. J. 315= 23 L C. 166= 26 M. L. J. 411. 

Contingent event— Rights of parties on- Decla- 
ration of. 

Propriety. See HINDU LAW’— WILL— FUTURE 

RIGHTS UNDER. 

conveyance CLAUSE— Control clause- 

conflict BETWEEN. 

Which prevails — False description in will — Eff'ect. 

The will of a Khoja resident of Bombay started by a 
direction that the trustees were to set apart Rs. 3,000, anti 
pay the income to his eldest son, A, for life, with a provision 
against his disposing of it, the sum so set apart to fall into 
residue at .^’s death. The will then ran as follow.s: — 

I direct my said tru.stees of the survivor or suivivoi's of 
them to set apart a sum of Rs. 80,000 and the house No. 83 
situate at Dhoorga Moholla, and I declare that my said 
trustees or the survivor or survivors of them shall invest 
the said sum of Rs. 80.000 in such manner as they, she or 
he may think proper, and shall out of the net income or 
produce thereof give to my daughter in-law R, the wife of 
Ay every month a sum of rupees not exceeding Rs. 200 for 
the maintenance and household expenses 0 / herself, her 
hu.'^band, the said Ay and of their children present and 
future, if and so long as my said son A should live with the 
said R my daughter in-law and her children and if the 
S lid live sep.'^rate from his wife the said A* and family, 
then I direct my said trustees or the survivor or survivors 
of them to pay Rs. I50 a month to my said daughter-in- 
law R for the purpos s aforesaid and the sum of Rs, 50 to 
the said Ay and my said trustees or the survivor or survi 
vors of them shall invest the surplus of such produce or in- 
come in such manner as they shall think proper, such sur- 
plus to be spent on the marriage of the children of my said 
son A by the said R.. ..I declare that after my said son //, 
his wife and children have removed from my house they 
shall be allowed to reside in the said house No. 83, and I 
direct that on the youngest son of my said son Ay by the 
said R or any other lawful wife attaining the age of twenty- 
one years, my said trustees or the survivor or survivors of 
them shall convey to them jointly the said house No, 83 
and shall divide amongst them equally the said sum Rs. 
80,000 and the accumulations thereof if any for their sole 
and absolute use and benefit free from all control, power 
and authority of my said trustees or any of them or of their 
f. tl'er the said A 

Later on in the will there was a bequest of Rs. 10 a month 
to each of the two daughters of A, to commence upon their 
marriage and to last during their lives free of the control of 
their husbands. 

In a suit by the two daughters of A. the question arose 
whether or not they were sharers in the capital sum of Rs. 
80,000 and the house No. 83. 

Heldy agreeing with the Court of Appeal, that the plain- 
tiffs were entitled to the benefit of the directions contained 
in the will regarding the house No. 83. and the sum of Rs. 
80 000 and the accumulations thereof, and that the word 
‘Them” in the clause of conveyance referred to Ay his wife 
R and their children. 

The language of the clause about control does not operate 
to destroy the pUin language of the clause of conveyance. 

If the control clau.se had ever come info operation it 
would probably have been right to read it as meaning that 
the Ireneficiaries other than A should be free from his con- 
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HINDU LAW-(C<7«/i/.) 

Will— Construction oi—iCcntd.') 

CONVEYANCE CLAUSE — CONTROL CLAUSE CON- 
FLICT BETWEEN — {Contti.') 

trol, and that the words “ their father” was an Inaccurate 
description, a fuha demonst ratio of A {Lord 

Kulsambai V. Khensabai. (1919) 13 L.W. 657. 

Dispositions of will. 

5.V Hindu law— Will-Dispositions of. 

Dispositive words clear and una.mbiguous. 

Control or qualification of, by go'teral expression of 


intention. . 

One of the cardinal principles in the construction of 

wills, deeds, and other documents is that clear and unam )i- 

euous dispositive words are not to be controlled or qualified 

by any general ex pression of intention. " 

Lakit Mohun Singh Roy v. Chukkun 

(1897) 24 I.A. 76 (85)- 24 C. 834(846) 

1 C.W.N. 387 f 7 Sar. 155. 

English— W ild, drawn up iW. 

See HINDU l.AW— Wild —ENGLISH. 

English decisions— Referknce to. 

Permissibility. .9^.* HINDU EaW-WILL— (’ON- 

STRUCTION OF— OTHFdt Wlld.S 

(1896) 23 I.A. 18 (26-7) = 23 C. 563 (572). 

ENGLISH RULES. 

AppUcability of. t- r i 

It is no new doctrine that rules established in English 

Courts for construing English documents are not as such 

applicable to transactions between natives of this country 

hndia). Rules of construction are rules designed to asust 

in ascertaining intention, and the applicabilUj o 

such rules depends upon the habits of thought and modes of 

expression prevalent amongst those to whose language they 

are applied. English rules of construction have grown up 

side by side with a very special law of property and a very 
artificial system of conveyancing, and the success of those 
rules in giving effect to the real intention of those whose 
language they are used to interpret, depends not more upon 
their original fitness for that puri>ose than upon the faU 
that English documents of a formal kind are ordinarily 
framed with a knowledge of the very rules of construction 
which are afterwards applied to them. J ” r 

thing to use such rules in interpreting the 

Hindus, who view most transactions from a ’ 

think differently, and speak differently, 

and who have never heard of the rules m 

Per Wilson. J in 12 C. 663 approved. {^Lord Macnaghten.) 

BHAGABATI BARMANYA V. ^^LICHARAN SiNGH. 

(1911) 38 I. A. 54 = 38 C. 468(474)- 

16 C.W.N 393 = 9 M tiT 411 = 13 C L J. 434 

8 A.L.J. 433 = 13 Bom. ^ 

(1911) 2 M.W.N. 295 21 M.L J . 387- 

-See WILL— Skinner family. 

(1913) 40 I.A. 105 (114 5) = 36 A. 211 (224). 

English rules of construction of wills amount in 

many cases to nothing more than saying that a special 
phrase which may be used in more than one sense shall 
prima facie be deemed to be intended to bear one paitr 
cular meaning, unless from the consideration of the con- 
text or the surrounding circumstances, the Court can come 
to the conclusion that it is there used in a different sense. 
In other cases the rules are the expression of such tenden- 
cies in the Court as the desire to avoid an inte.stacy or the 
presumption in favour of the immediate ve.sting of an estate. 
Such rules are purely an English pooduct based on English 
necessities and English habits of thought and there would 


HINDU LAW-(C(wA/.) 

Will— Construction oi--(Conti.) 

English rules— ( r^jW.) 

no justifi:ation in taking them as our guide in the case 
of Indian wills. yLord Moulton.) VeNKaTA NARASIMHA 

Appa row V. Parthasarathy Appa row. 

(1913)41 LA. 61=37M. 199(222) = 
18 C.W.N. 654 = (1914) M.W.N. 299 = 
16 Bom. If E. 328 = 19 C.L.J. 369 = 16 M.L.T. 286 = 
12 A.L.J. 316 = 23 1.0. 166 = 26 M.L-J. 411. 

Parsee— Will of-Construchon of— 

English rules. (1922) 49 I. A. 323(329-30)-- 

49 C. 1006(1012) 

Entire will to be considered. 

See FOLLC>wrNG CASF^ UNDER HINDU LAW — 


\Va L— CONSTRUCrnON of — intention of testator. 

(1885) 12 I.A. 103(110)-= 11 C. 684(692): 
(1925) 52 I.A. 214 (228-9) = 48 M. 312 : 

(1872) Sup. I.A. 47(79). 

aiul case.s under HINDU Law — W ll.L — OKD.S IN ALL 
TO BE TAKEN TOGETHER. 


Events which have not happened 
—Rights of parties on. 

— Declaration as to — Propriety. See HINDU 

\Vl],^-_FUTURE RIGHTS UNDER» 


LAW 


FUTURE RIGHTS— Declaration of. 

■Practice as to. See HINDU LAvV — ILL — FU lURE 


RIGHTS UNDER. 

Hindu’s generat. desire to retain est.ate, 
especially ancestral estate, in his 

OWN FAMII.V. 

Assumption of. , , . 

In construing the will of a Hindu it may be assumed that 

a Hindu generally desires that an estate, especially an ances- 
tral estate, shall be retained in his family. {^Sir Robert P. 

Collier:) Mahomed Shumsool v. Shewakr.am. 

(1874) 2 LA. 7 (14-5) = 14 B-L R- 226 = 
22W.R 409 = 3 Sar. 405 = 3 Suth. 43. 

(2) iSir Andrnv Scoble.) RADHA PROSAD MUL- 

lick V. Ranimoni Dassi. 

(1908)361. A. 118(128-9) = 36 0. 896(902) = 

4M.L.T. 23 = 8 C.L.J. 48 = 12C. W. N. 729 = 

10 Bom. L.R. 604 = 6 A. L. J. 460 = 

18 M. L. J 287. 

Hindu’s knowledge as t o nature of estate 

taken by women as a rule. 

•Assumption of. See HINDU LAW— WILL— WOMAN 


—Estate taken by. 

Hindus’ ordinary notions and wishes 
with respect to devolution of propektv. 

Consideration of. 

In construing the will of a Hindu it is not improper to 
take into consideration what are known to be the ordinary 
notions and wishes of Hindus with respect to the devolution 
of Di-onerty. (^/> Robert P. Collier.) MahOMED ShUM- 

SOiTrSHEWKRAM. (1874) 2 I. A. 7 (14) = 

SOUL Z'. ^ ^ ^ ^ 226 = 22 W. B 409 ■-- 3 Sar. 405 = 

3 Suth 43. 

(2) {Sir Andrew Scoble.) RaDHA PRASAD MUL- 

T icK V Ranimoni Dassi. 

' (1908) 35 LA. 118 (128-9) = 36 C. 896 (902) -= 
4 M.L. T. 23 = 8 C. L. J. 48= 12 C. W. N. 729 = 

10 Bom. L. E 604 = 6 A. L J. 4C0 = 

18 M. L J- 287, 
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HINDU 

Will— Construction oi~{Contd.') 

India — Rules applicable in. 

Nothing peculiar. See DEED— CONSTRUCTION OF 

—India. (1847) 4 M. I. A 137 (173.) 

Intention of testator. 

Ascertainment of — Data for — Words of xvill — Sur- 
rounding circumstances. 

There is no difference between the English and the Hindu 
laws as to the materials from which the incention of the tes- 
tator is to be collected. Primarily the words of the will are 
to be considered. They convey the expression of the testa- 
tor’s wishes; but the meaning to be attached to them may be 
affected by surrounding circumstances, and where this is the 
case those circumstances no doubt must be regarded. 
Amongst the circumstances thus to be regarded, is the law 
of the country under which the will is made and its disposi- 
tions are to be carried out. If that law has attached to parti- 
cular words a particular meaning, or to a particular disposi- 
tion a particular effect, it must be assumecl that the testator, 
in the dispositions which he has made, had reg.ard to that 
meaning or to that effect, unless the language of the will or 
the surrounding circumstances displace that assumption 
(550 1). {Lord Justice Turner.) SreEMUITV SoORJEE- 
MONEY DOSSEE 7'. Denobundoo MULLICK. 

(1857) 6 M.I.A. 526 = 4 W.R. 114 = 1 Suth. 291 = 
1 1.J.N.S. 37 = 1 Boulr. Rep. 228 = 1 Sar. 583. 

Ascertain?nent of — Entire will to be looked at for pur- 
poses of. 

To find the intention of the testator, the whole of the 
provisions of the will must be looked'at (110). {Sir Richard 
Couch,) SOOKKHMOY CHUNDER DAS v, SKIMATI MONO- 
HURRl DaSI. 

(1885) 12 LA. 103 = 11 C. 684 (692) = 4 Sar. 639. 

Ascertainment of — Evidence extrinsic for purpose of 

— Admissibility. See HINDU Law— WILL —CON.STRUC- 

TiON OF— Language of will— Ambiguity in. 

(1888) 15 I.A. 127 (147) = 15 C. 725(749 50.) 

Ascertainment of— Mode of—lMuguage of 7oill — 

Surround i ng ci rcumstajices — Regard for — Ah'cessity - - What 
are such circumsta?ices — Purpose of reference to the7n. 

In all cases the primary duty of a Court is to ascertain 
from the language of the testator what were his intentions, 
i e.y to construe the will. It is true that in .so doing they 
are entitled and bound to bear in mind other matters than 
merely the words used. They must consider the surrounding 
circumstances, the position of the testator, his family rela- 
tionships, the probability that he would use words in a 
particular sense, and many other things which are often 
summed up in the somewhat picturesque figure. “The Court 
is entitled to put itself into the teitator’s armchair.” Among 
such surrounding circumstances w’hich the Court is bound to 
consider none would be more important than race and reli- 
gious opinions, and the Court is bound to regard as presum- 
ably (and in many cases certainly) present to the mind of the 
testator influence.s and aims arising therefrom. But all this 
is solely as an aid to arriving at a right construction of the 
will, and to ascertain the meaning of its language when u.sed 
by that particular testator in that document. {L^ord Moul- 
ton.) Venkata Narasimha Appa Row 7 /. Partha- 
sar.athy Appa row. (1913) 41 1. A. 51 - 

37 M. 199 (221-2)= 18 C. W. N. 554 = 
(1914) M. W. N. 299 = 16 Bom. L R. 328 = 
19C.L J. 369 = 16 M.L.T. 286 = 12 A. L. J 315 = 

23 I.C. 166 = 26 M. L. J. 411. 

Ascertainmejit of — Mode of — Words used by him — 

Gizdng of ordinary meaning to — Every part of will — Con- 
sidering of — Surrounding circumstances — Refere^ice to. 


HINDU LAW-(C<7;/A/.) 

Will— Construction of— (6WA) 

Intention of testator— (C(?//a/.) 

The first duty of the Court expounding a will is to ascer- 
tain what is the meaning of the words used by the testator. 
That which he has written is to be construed by every part 
being taken into consideration according to its grammatical 
construction and the ordinary acceptation of the word.*- used, 
with the assistance of such parol evidence of the surrounding 
circumstances as is admissible, to place the Court in the 
position of the testator (228-9). {Sir John Edge.) VeNKA- 
TADRi Appa Rao v. Pakthasarathy Appa Rao. 

(1925) 62 I.A. 214 = 48 M. 312 = 23 A.L.J. 261 = 

6 L.R.P.C. 82 = 27 Bopi. L. E. 823 = 
(1925) M. W. N. 441 = 3 Pat. LE 208 = 
29 C. W. N. 989 = A. I. R. 1925 P. C. 106 = 

87 I.C. 324-48 M.L.J. 627 

Ascertainfnent of — Mode true of. 

The true mode of construing a will is to consider it as ex- 
pressing in all its parts, whether consistent with law or not, 
the intention of the testator, and to determine upon a read- 
ing of the whole will, whether, assuming the limitations 
therein mentioned to take effect, an interest claimed under 
it was intended under the circumstances, to be conferred 
(79). {Mr. Justice Willes.) JUITENDRO MOHUN TAGORE 

V. Ganendro mohun Tagore. 

(1872) Sup. I. A. 47=9 B.L.R. 377 - 18 W.R. 369 = 

3 Sar 82 = 2 Suth. 692. 

Ascertainmeut of — Necessity — Defects in expressions. 

employed — Disregard of. 

That native testators should be ignorant of the legal phra- 
ses proper to express their intentions, or of the legal steps 
nece.^sary to carry them into effect, is one of the most im- 
portant of the “surrounding circumstances” which the Court 
must bear in mind, and it is justified in refusing to allow 
defects in expression in these matters to prevent the carrying 
out of the testator’s true intentions. But those intentions 
must be ascertained by the proper construction of the words 
he u.ses, and once ascertained they must not be departed 
from. {Ix>rd MoultonJ VeNKA'I'A NARASIMHA APPA 
ROW V. PARTHASARATHY APPA ROW. 

r 1913) 41 I.A. 51 = 37 M. 199 (222-3) = 
18 C. W. N. 554 = (1914) M. W. N. 299 = 
16 Bom. L.R. 328 = 19 C. L. J. 369 = 16 M.L.T. 285 = 
12 A.L.J. 315=23IC. 166 = 26 M. L. J. 411. 

Facts stated or referred to in will — Infcrcfice from, 

of intention not expressly or unambiguously stated in will 
—Pcrinissibility. 

The intention of a testatrix, when not expressly and un- 
ambiguously stated in her will, may b^ inferred by a Court 
from other facts stated or referred to in her will that lega- 
cies bequeathed by the will should not be paid until the con- 
clusion of litigation in which she was engaged when she 
made her will (228). {Sir John Edge.) VenkaTADRI APPA 
Rao V. PARTHASARATHY ApPA RAO. 

(1925) 62 I.A. 214 = 48 M. 312 = 23 A. L. J. 261 = 

6L. R. P. 0. 82 = 27 Bom. L B. 823 = 
(1925) M. W. N. 441 = 3 Pat. L B. 208 = 
29 C. W. N. 989 = A. I. R. 1926 P.C. 106 = 

87 I.C. 324 = 48 M. L. J. 627. 

Genera] expression of — Control or qualification by, of 

clear and unamliguous dispositive words. See HINDU 

l,Aw — W ill— C oNSTRuci'ioN of — Dispositive words 
CLEAR etc. (1897) 24 I. A. 76 (85) - 24 C. 834 (846). 

Giving effect to — Duty of Court. 

-See Hindu law — Will — words in will- 

meaning to be given to — Rules regarding. 

(1914) 38 Bom. 399 (412 3). 
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HINDU LAW 
Will— Construction of— 

INTENTION OF TESTATOR — 

The rule of law is to ascertain the intention of the 

testator as declared by him, and apparent in the words of his 
will, and to give effect to this intention so far as, and, as 
neariy as may be, consistent with law. (Ion/ Par moor.) 
DINBAI V. NUSSERWANJI RUSTOMJI. 

(1922) 49 I. A. 323 (326) = 49 C. 1005 (1008) = 
27 C W. N. 199 = 17 L. W. 174 = 37 C.L.J. 420 = 
25 Bom. L. B. 625 = A. I. E. (1922) P. C. 311 = 
31 M. L. T. 213 = (1922) M.W.N. 787 = 69 I.C.323 = 

45 M. L. J. 572. 

Giving effect to, albeit indirectly, within limits of 

law— Court’s duty as to. 

It would in an ordinary case l;e the duty of a court of 
construction or administration to inquire whether within the 
limits of the law the manifest intentions of the testator in 
favour of a devisee could not be given effect to albeit in- 
directly (167). (Lon/ P/afU'shur^h.) KRISHNA KUNfARI 
Devi v. Bhaiya RajendraSinha. (1929)56IA. 156 = 
27 A. L. J. 686-- 116 I. C. 397 -4 Luck. 122- 
30 L. W. 301 = A. I. E. 1929 P. C. 121 = 57 M.L.J. 496. 

Guide to determine effect of testamentary disposi- 
tions. ^S’.v HINDU Law— WILI.-DISPOSITIONS OF— 

Effect of. (1857) 6 M I. A. 526 (550;. 

Language of wi/l— Intention gathcrable from— Con- 

tro/ of, by intention gatherab/e from extrinsic circnm- 
stances — Conditiott. 

If, therefore, we are to imp.ite to the testator any intention 
different fron that which is to he collected from the words 
of his will, it must be upon the ground that there aie ex- 
trinsic circumstances which disprove the expressed intention, 
and prove the different intention. The expressed intention 
ought, as we conceive, to prevail, unless the different inten- 
tion be clearly demonstrated (552-3). (TIW Justice Turiter'), 
Sreemutty Sookjeemoney DOSSEE z/. Denobundoo 
MUI.LICK. (1857) 6 M. I. A. 526=4 W. E. 114 = 

1 Suth. 291 = 1 1. J. N. S. 37 = 1 Bour. Eep. 228 = 

1 Sar. 583. 

Reasonable and probalde intention — Construction be- 

sneakinc— Duty of court to give. See HINDU LAW— WILL 

Construction — Language of wtll — ambiguity 

IN. (1888) 15 I.A. 127 (147) - 15 0. 725 (749 50). 

Speculations as to— Permissibility— Language of will 

clear and consistent. See HINDU LAW WILL CON- 
STRUCi'iON— L anguage of will Clear and con- 
sistent LANGU-AGE. 

Unreasonable and capricious intention— Co7istruc- 

iion olrviating— Court's power to put — Language amln- 

auous — language nnam/nguous. . ^ , , , 

Where, by acting on one interpretation of the word.s used 
by a testator we are driven to the conclusion that the person 
uLg them is acting capriciously, without any intelligible 
motive, contrary to the ordinary mode m which men in 
general act in similar case.s then, if the language admits of 
two constructions, we may reasonably and properly adopt 
that which avoids these anomalies, even though the con- 
struction adopted is not the most obvious or the most gram- 
matically accurate. But if the words used are unambiguous, 
they cannot be departed from merely because they lead to 
consequences which we consider capricious, or even harsh 
and unreasonable (229). (Str John Edge?) VenKAIA- 
DRl APPA RaO V. Parthasar.athy APPA Rao. 

(1925) 52 I. A. 214 - 48 M. 312 = 

23 A. L. J. 281 = 6 L. E.P. C. 82 = 27 Bom. L. E. 823 = 

(1925) M. W. N. 441 = 3 Pat. L. E. 208 = 
29 C. W. N. 989 = A. I. E. (1926) P. C 105 = 

87 1. 0. 324 = 48 M. L. J. 627. 


HINDU LAW— 

Will— Construction of^(Contd.) 

Intention of test.ator— (C r^//^^/.) 

Words in toil I — Intention expressed by — Construc- 
tion giving effect to — Necessity. 

There is nothing specifically either English or Indian in 
the idea that the will of a testator must be construed on that 
principle which would enable courts of law most fully to 
give effect to the intention expressed by his words (412-3). 
(Lord Shaw.) CHUMLAL PARVATISHANKAR v. BaI 

SamaRATH. (1914) 38 B. 399 = 18C.W. N. 844 = 

19 C.L.J. 663 16 Bom.L. E. 366 = 12 A. L. J. 742 = 
16 M. L. T.59 = l L. W. 762 =(1914) M. W. N. 441 = 

23 I. C. 645 26 M. L. J. 647. 
Language of will. 

(Set a/so Hindu Law-W’ill— W ord-s in.) 

Am/>iguous language — Reasonable and prol>able inten- 
tion on part of testator — Construction bespeaking — Court's 
duty to adopt— Extrinsic crddence of intention— Adpuissibi 
lity of. 

Where the question was whether the expression “ Maha- 
rani Sahiba ” was used in the w ill of an Oudh talukdar as a 
collective term comprehending both his widows, or whether 
it applied to his senior widow alone, held that the case was 
not one in which it would be proper to admit extrinsic evi- 
dence of the testator’s intention (147). 

It is rather a case in which the difficulty created by the 
particular expression ought to be solved by adopting the con- 
struction which bespeaks a reasonable and probable intention 
and rejecting that which would indicate an intention unrea- 
sonable, capricious, and inconsistent with the testator’s 
views, as evidenced by his conduct and by the dispositions 
of his will which are not open to controversy. The rule is 
laid down l)y Lord, Cranw'orth thus : “ When, by acting on 
one interpretation of the words used, we are driven to the 
conclusion that the person using them is acting capriciously, 
without any inielligible motive, contrary to the ordinary 
mode in which men in general act in similar cases, then, if 
the language admits of two constructions, we may reasona- 
bly and properly adopt that which avoids these anomalies, 
even though the construction adopted is not the most gram- 
matically accurate (144). (Lord Macfiaghicfi .) Maha- 
RANi INDAR KUNWAR V. MaHAR.ANI JAIPAL KuNWAR 

(1888) 15 LA. 127 = 15 0. 725 (749 60)= 6 Sar. 150 = 

E. & J’s. No. 102. 

Ambiguous language — Unambiguous language — Un- 
reasonable and capricious intention on part of testator — 
Construction obviating — Courts’ power to put. See HINDU 

i.Aw— W ill — Construction of — Intention of 
testator— Unreasonable and capricious inten 

TJON. (1926) 52 I. A. 214 (229) - 48 M. 312. 

Clear and consistent language— Speculations as to 

inteiUion of testator in case of — Permissibility. 

Conjecture is quite inadmissible to control the clear 
expressions of a will. Foilimately their Lordships are 
precluded from all this guessing by the sound principle cf 
construction, that where the language of a will is clear and 
consistent it shall receive its literal construction unless there 
is something in the will itself to suggest departure from it 
(128). (Lord Ilobhouse.) GuruSAMI PILLAI v Siva- 
KAMl AmmaL. (1896) 22 1. A. 119 = 18 M. 847(368) = 

6 M. L. J. 106 = 6 Sar. 610. 

Speculations as to the intention of the testator in 

regard to a particular provision in the will are, in a case in 
which the language of that part of the will is clear, and 
there is nothing in other parts of the will inconsistent 'with 
it, quite beyond the legitimate range of judicial interpreta- 
tion (135). (Lord Hobhousef) AMRITO LaL Duit I 

Surnomoyee Dasi. (1900) 27 I A 128 = 


136 
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Will— Constructionof— 

l.ANGUAOE OK \VUJ.-~(Co//U/.) 

27 0. 996(1003) 4 0. W. N. 549=2 Bom. L. B. 446 = 

7 Sar. 633 

Intention of testator gaiherable from — Control of, 

by intention gatherable from extrinsic circumstances — Con- 
dition. Si't’ Hindu T.wv- Will— constructidn of 

INTENTION OF TESTATOR— LANGUAGE OF WILL. 

(1867) 6 M. I. A. 526(652 3). 

Meaftin^ to he to^Of'dinary le^al meaning. 

It is possil)le that a testator may have imperfectly under- 
stood the words he has used, or may have misconceived the 
effect of conferring a heritable estate, but this would not 
justify the C'ourt in giving an interpretation to the language 
other tlian the ordinaiy legal meaning. {Lord Davey.) 

l.ALi r MoHUN Sin(;h Roy r-. Chukkum Lal Roy. 

('1897) 24 I. A. 76 (89) = 24 C. 834 (850) = 

1 C. W. N. 387 = 7 Sar. 155. 

MI'ANIng ok iK-srATOK— M ode ok 

ASGE KTA I N M ENT O K. 

Wards used by him — Laiv aLMi‘‘ahle to the case — 

Regard for. 

It is a question upon the constructioi^ of the will, and the 
meaning of the testator is to be ascertained l)y the words 
which he has made use of, having regard to the laws which 
prevail in India relative to those subjects. {Lord Romi//y.) 
BISSONAUTH CHUNDER 7a SrEEMUTTV BAM.aSOON- 
DERY DOSSEE. (1867) 12 M. I. A. 41 (59) = 9 W. B. 1 = 

2 Suth. 90 = 2 Sar. 344. 

Name given to instrument. 

Effect of. See HINDU Law— W iLi. — Name 

GIVEN, ETC. 

NEW WILL having EFFECT OF CRE.ATING ESTATE 
INCONSISTENT WITH 'IHAT CREATED BY TESTATOR- 

INVENTION OF. 

--^Court's penver of. 

Courts are not at liberty to invent for a testator a will 
which will hove the effect of creating an estate at variance 
not merely in details but in substance and effect with what 
he has said (77). {Mr. Justice Willes.') JU ITENDKO- 

MOHUN Tagore?'. Ganendramohun Tagore. 

(1872) Sup. I. A. 47 = 

9 B. L. R. 377 = 18 W. R. 359 = 3 Sar. 82 = 2 Suth. 692. 

Other wills— Construction of— Reference to— 

Permissibility of. 

Their Lordships would reluctantly allow, in the con- 
struction of a will, the construction of one will to be an 
imperative guide for the construction of another, where the 
expressions are not identical (64). {Lord Romi/iy.) 
BlSONAUTH CHUNDER V. SHEEMUTTY BAMASOONDERY 
DOSSEE. (1867) 12 M. I. A 41 = 9 W. R. P. C. 1 = 

2 Suth. 90= 2 Sar. 344. 

English cases — Reference to — Permissibility. 

To construe one will by reference to expression of more 
or less doubtful import to be found in other wills is for the 
most part an unprofitable exerci'-e. Happily that method 
of interpretation has gone out of fashion in this country 
(England). To extend it to India would hardly Ire desirable. 
To search and sift the heaps of cases on wills which number 
our English law reports, in order to understand and inter- 
pret wills of people speaking a different tongue, trained in 
different habits of thought and brought up under different 
conditions of life, seems almost absurd. In the Subordinate 
Courts of India such a practice, if permitteJ, would 
encourage litigation and lead to idle and endless arguments. 

Macnaghten.') NORENDRA NaTH SiRCAR v. 
KamalabaSINI Dasi. (1896)231. A. 18(26-7) = 

230. 563(572) = 6 Sar. 667 = 6 M. L. J. 71. | 


HINDU LAW— (Cz^/z/zL) 

Will— Construction ^i~{Contd.') 

Other wills— Construction of— Reference 
TO— Permissibility of— (cvzza/.) 

— j It is always dangerous to con.strue the words of one 

will by the construction of more or less similar words in a 
different will, which was adopted by a court in another 
ca.ee. {Sir John Edge.) SaSIMAN ChoWDHURAIN v. Shib 
Narayan Chowdhury. (1921) 49 I. A. 26(32) = 
1 P. 306 (311) = 15 L. W. 434 = 26 C. W. N. 426= 
20 A. L. J. 362 = 35 C. L. J. 427 = 24 Bom. L. R. 576 = 
(1922) M. W. N. 368=A. I. R. (1922) P. C. 63 = 

3 Pat. L. T. 133 = 30 M. L. T. 242 = 681. C. 193= 

42 M. L. J. 492. 

To construe the reasonably clear words in the present 

will by the light of the con.struction given to the somewhat 
•similar provisions in that (another) will would be to offend 
against the principles clearly laid down in Scale v. Rawlins 
and in many other cases. The present will is one in which 
very little, if any, assi.slance is to be derived from the inter- 
pretation of other wills (467). {Sir Charles ..9z7/'^(7zz/.) 
(iANAPAi HV PiLLAV 7'. Alamaloo. (1929) A. C. 462 = 

27 A.L.J. 1076. 

Parties not before court- Declaration as to 

RIGHTS OF. 

Propriety. See IIlNDU Law — WILL —FUTURE 

RIGHTS UNDER. 

Parties TAKING under will-construction put by. 

Control by^ of clear pro7>isions of 7uill — Permissi- 
bility. 

In a case in which the question was whether a manager 
under the terms of a will was entitled to the 10 per cent, 
commission provided for by the will upon the gross collec- 
tions or upon the net Income of the estate held ^ that if the 
question was clear one way or the other, upon the construc- 
tion of the will, that construction should pievail, whatever 
variations there might have been in practice (207). {Sir 
James W. Cohnle.) ORDE v. SkiNNER. 

(1880) 7 I. A. 196 = 3 A. 91 (103) = 7 C. L. B. 296 = 

4 Sar. 178 = 3 Suth. 788, 

Reference to — Permissibility. 

On a question of the true construction of the will of a 
deceased Hindu giving authority to hi.s two widows to make 
an adoption to him, their Lordships re*'erred, for what it 
was worth, to the interpretation put upon the will by the 
widows themselves as supporting the construction put upon 
the will by their Lordships. {Lord Moulten.) VENKATA 

Narasimha Appa Row v. Parthasarathy Appa row. 

(1913) 41 I. A. 61 = 37 M. 199 (224) = 

18 C. W. N.654 = (1914) M. W. N. 299 = 

16 Bom. L. B. 328 = 19 C. L. J. 369 = 

15 M. L. T. 286 = 12 A. L. J. 316 = 23 I.C. 166 = 

26 M. L. J. 411. 

Provision.s of will— Reasonableness or 

otherwise of. 

Court’s concern with. See IIiNDU Law— WILL — 

Dispositions of— Reasonableness, etc. 

revoked wills. 

Refere7ice to., for finding out meaning of expressions 

used by testator and his leaning, as to dispositions of pro- 
perty — Permissibility. 

This will was made on 1-2-1873, and it i.s not now dis- 
puted that all former wills were revoked by it, or that it is 
the only instrument now to be construed. But it is not 
unimportant, esi>ecially with reference to the arguments 
founded on the testator’s preference of primogeniture for 
his talook, to .see how he had dealt with it by former wills, 
and what were his dispositions immediately before the will 
of 1873 (82). It is not shown from any of the testator’s 
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Will— Construction 

Revoked wiles— 

former dispositions that the testator was in the habit of 
using any of its expressions in any but their ordinary sense, 
or that he looked upon the gift of the lumbardari as carry- 
ing the whole beneficial interest, or that he leant in favour 
of the rule of primogeniture (83). {Lord Hohhoitse?) FaIZ 
MUHAMMAD KHAN v. MUHAMMAD SaEED KHAN. 

(1898) 26 I A. 77 - 25 C. 816 (821) - 2 C. W. N. 386 = 

7 Sar. 320. 

Rules of. 

No peculiar rule. See DEED— CONSTRUC'I ION— 

Rule of, in India. (1847) 4 M.I.A. 137 (173 . 

Object and applicability of. 

Rules of construction are rules designed to assist in as- 
certaining intention, and the applical)iliiy of many such 
rules depends upon the habits of tliought and modes of ex- 
pression prevalent amongst those to w hose language tl)ey 
are applied (64-5). {/.ord MacHaghtcn). iiHAOAlJVri 
Harmanva V. Kalicharan Singh. 

(1911) 38 I. A. 54 = 38 C. 468 (474) = 
15 C.W.N. 393-9 M L.T. 411 = 13 C.L.J. 434 = 

8 A. L. J. 433 = 13 Bom. L. R. 375 = 
(1911) 2 M.W.N. 295 = 10 I.C. 641 - 21 M.L. J. 387. 

Suit for— Cost.s of. 

Estate in dispute — Payment of costs of parties out 

of — Order for. 

{^Lctrd Justice Turner^. SRKEMUTHY SOORJEE- 

money Dosse:e v. Denorundoo MULLICK. 

(1867) 6 1VI.IA. 626(556) = 4W.R. 114 = 
1 Suth. 291=1 I.J.N.S. 37=1 Bour.Rep. 228 = 

1 Sar. 583. 

-In an appeal arising out of a suit for the construc- 
tion of a will, considering that the impoitant questions 
litigated arose from the novelty and difliculty of the will, 
their Lordships were of opinion that the costs as between 
attorney and client of all parties in the lower Court, upon 
appeal to the High Court (Appellate Jurisdiction), and of 
the appeals to Her Majesty in Council ought to be paid 
out of the estate, taking first the corpus of the personal or 
moveable estate, and that future costs ought to be reserved 
until the taking of the account, and be then disposed of by 
the High Court (84;. (Afr. Justice Wales'). JUITEN- 
DROMOHUN Tagore Ganendramohun Tagore. 

(1872) Sup.I.A. 47 = 9B.L.R 377 = 
18 W.R. 369 = 3 Sar. 82 = 2 Suth. 692. 

^In a suit relating to the construction of a will, their 

I..ordships directed the costs of all parties to be paid out of 
the testator’s estate, in view of the fact that the difficulty 
had been created by the testator himself and of the position 
of the parties (148-9). {Lord Macnaghten) MaHARANI 
INDAR KUNWAR V. MaHAKANI JAIPAL KUNWAR. 

(1888) 16 I.A. 127-16 0. 725(761) = 
6 Sar. 150 = R. & J-’s No. 102. 

In a suit brought to have the residuary devise in a 

will construed, and the rights of the parties declared, held 
that the case was one in which it was just to pay the costs 
of all parties out of the residue in dispute, because (1) the 
will was a perplexing will, (2) all the parties interested had 
necessarily to be, and were, brought before the Court, and 
(3) the suit was necessary and was not loo extensively 
framed (43). {Lord Hobhouse), SreemuTTY KRISI’ORO- 
MONEY DOSSEE 7A MAHARAJAH NORENDKO KRISHNA 
BaHADOOR. (1888) 16 I.A. 29 = 16 C. 383 (396) = 

6 Sar. 286. 

In an appeal arising out of a suit relating to the 

construction of the will of one Ky their Ix>rdships directed 


Will— Construction of~{Contd,) 

Suit for— Costs OF-~(Conid.) 

that the costs of all parties in the appeals to the High 
Court and in the First Court should be paid out of the 
estate of A', but that the appellant, who was unsuccessful 
in the appeal to their lx>rdships, should pay the cc^sts 
thereof (174). {Sir Richard Couch). TaraCHURN CHAT- 
TERJI V. SURE.SH CHUNDER MOOKEKJI. 

(1889) 16 I.A. 166=17 0. 122 (130) = 5 Sar. 379. 

In a suit in effect for the administration of the w ill 

of a deceased Hindu, their Lordships, considering that the 
disputes to which the suit related had arisen mainly out of 
the testator's will, and the apparently quite honest attempt 
of his w idows and heirs to fulfil his intentions, held that 
justice required that the costs of the parties in lioth the 
Courts below, including the costs f)f the ai)peal to the Privy 
Council, should l)e defrayed out of the corpus of his estate 
(134). {Lord //obhou<;e.) SUKENIiR AKESHAV KDY 
DOOKOASUNDARI DaSSEK. (1892) 19 I.A. 108 = 

19 C. 513 (537 8) 6 Sar. 150. 

The case being one of construction of a will, and 

apparently one of some difficulty, and having given ri.se to 
difference of judicial opinion, their Ixjrdships held that it 
Avould l)e proper tliat the party and party costs of the 
plain tiff-appellant and the defendants- respondents should 
come out of the estate. {Lord Phillimote). CaPAT>IA r-. 
Capadia. (1918)45 I a. 257 (264) = 

.43 B. 88 (101 2) = 21 Bom. L.R. 133 = 23 C.W.N. 419 = 

9L.W. 485 = 61 I.C. 481. 

The litigation has been occasioned by dispositions 

made by a wealthy testator in contravention of the law of 
India. The points so raised have given rise to much diffi- 
culty and complication. Under these circumstances the costs 
of all parties of the Appeal to the Privy (’ouncU as between 
solicitor and client should be paid out of the estate. {Vis- 
count Haldane.) PUTLIBAI v. SORAIill NAOROJI GaMA- 
DIA. (1923) P. C. 122- (1923) M. W. N. 626 = 

25 Bom. L. R, 1099= 33 M. L. T. 401 (P C.) = 

28 C. W. N. 737 = 76 I.C. 996 = 
(1923) 45 M. L. J. 780 (791). 

Order made in a case in which the litigation was 

caused by the looseness of the testator’s directions (122). 
{Viscount Haldane.) UNIVERSAL NEGRO IMPROVEMENT 

Association v. morter. 

(1928) A. I. R. (1928) P. C. 119. 

Successful party — Disallowance to. 

In consequence of the difficulties in the case, and the 
great obscurity of the will the construction of which was in 
question, their Lord.'^hips disallowed costs to the respondent 
w’hile affirming the decrees of the courts below. {Mr. Baron 
Parke.) KHOORSHEDJEE MANIKJKE v. MEHRWANJEE 

Khoorshedjee. (1837) 1 M. I. A. 431 (446) = 

5 W. R 57 P. C. = 1 Suth. 73 = 1 Sar. 138. 

Successful party to pay unsuccessful party's costs — 

Order for. 

In view of the special difficulties in the construction of 
the suit will, the plaintiff who succeeded before their Lord- 
ships was directed to pay to the unsuccessful defendant all 
costs incurred by her before their Lordships and in the 
courts below (415). {Lord Shawj) CHUNILAL PaRVaTI- 
SHANKAR V. Bai Samarath. C1914) 38 B. 399 = 

18 0. W. N. 844 = 19 C. L. J. 663 = 16 Bom. L. R. 366 = 
12 A. L. J. 742=16 M. L. T. 69 = 1 L. W. 762 = 
(1914) M. W N. 441 = 23 I. C. 646 = 26 M. L. J. 647. 

Unsuccessful party — Liability of. 

In a case in which the difficulty as regards the construc- 
tion of a will arose, not from any uncertainty in the langu- 
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Will— Construction of— 

Suit for— costs 

age of the will, but from the respondent's contention that it 
ought to be interpreted hy English law, which had no appli- 
cation, their Lordships, in reversing the judgment of the 
Court below, held that the ordinary rule should prevail as 
regards costs, and directed the respondent to pay the costs 
of the appellant in the Court lielow and in the appeal to the 
Privy Council. {Lord Wcsthury.') BaRLOW v. ORDE. 

(1870) 13 M. I. A. 277 (316 7)- 13 W. R. P. C. 41 = 

5 B. L. R. P. C. 1 = 2 Suth. 324 = 
2 Sar. 540-G M. P. C. (N.S.) 437 = 

Punjab (P. C. J.) 870. 
Surrounding ciRCUiMSTANCES. 

.Vtv Hindu Law— Will— Construction of— 

Intention of testator— ascertainment of — 
Mode of— Language of will. 

(1913) 41 I. A, 51 = 37 M. 199(221-2). 

See Hindu Law— Will— Construction of-* 

Intention of tesiwtor— Ascertainment of— 

Mode OF— Words used bv him. 

(1925) 52 I. A. 214 (228-9) -48 M. 312. 

Law of country under which will made if part of^ 

See Hindu Law — W ii.i.— C onstruciion of— Sur.*" 
rounding circumstances— Meaning of words 
etc. (1857) 6 M. I. A. 526 (550-1)' 

'Me(Viifi(r of words hi will if may he affected by — 

What are sitrronfidiii^ ci rciimstarices — fatO of country 
under which 7oill made if amongst. 

The meaning to be attached to the words of a will may 
be affected by surrounding circumstances, and where this is 
the case those circumstances no doubt must be regarded. 
Amongst the circumstances thus to be regarded, is the law 
of the country under which the will is made and its disposi- 
tions are to be carried out. If that law ha.s attache ! to 
particular words a particular meaning, or to a particular 
disposition a particular effect, it must be assumed that the 
testator, in the dispositions which he has made, had regard 
to that meaning or to that effect, unless the language of the 
will or the surrounding circumstances displace that assump- 
tion (550 1). {Lord Justice Turner.) SreemUTTY 
SOORJEEMONEY DOSSEE 7.^ Denobunuoo Mullick. 
(1857) 6 M. I. A. 526 = 4 W. R 114 = 1 Suth. 291 = 

1 I. J. N. 537 = 1 Bour. Rep. 228 = 1 Sar. 583. 

Reference to — Permissibility. See HINDU Law — 

Will— CONSTRUCTION— Circumstances of testa- 
tor, ETC. (1929; 57 M. L. J. 794 (796). 

Temple— Erection of— Direction to executors 

AS fegards. 


Direction express as to erection of temple at one place 

Directi oPt as to erection of some work at another — Ercc 

tion of temple at latter place if authorised. 

The will of a Hindu addressed to his executors provided 
as follows ; — “ It is my desire to perform some work at 
Brindabun and Juggernath . . . . ; should good or harm 
happen to me before the completion of these, you will 
perform all these acts, and defray the expense thereof from 
the residue of my estate, which remains in your charge. It 
is my wish to make a temple at Ombica ; should I die be- 
fore the completion of this, you will make the temple and 
consecrate it, from the residue of my estate which remains 
itPider your charge. 

Held that, on the right construction of the will, the tes 
tator did not intend that a temple should be built and conse- 
crated at Brindabun (249). 

When the deceased intended that a temple should be 
built, he has said so in express words ; but he has not direc- 


HINDU l^kJ^—{Contd . ) 

Will— Construction of— {Copitdf^ 

Temple — Erection of — Direction to execu- 
tors AS regards— 

ted that a temple was to be built at Brindabun, and there i.s 
no evidence from which that could be ascertained to have 
been his intention. It must therefore be assumed that the 
testator meant some other building to be erected at Brinda- 
bun (249 30). 

Case referred to the Master to Inquire whether there were 
any cheaper religious buildings than temples (250^ {Lord 
Wynford.) RAMTONOO MULUCK v. RaMGOPAUL MUL- 

I4CK. (1829) 1 Knapp. 245 = 1 Sar. 6. 

Vernacular will. 

See Hindu Law— Will — Vernacular will. 

Words in wu.l. 

See under HINDU LaW— WILL— WORDS IN. 

Will— Corpus of estate. 

~Beqne.<:t of --Bequest ot repits and profits if apid when 
a fu on Pits to. 

Where there is a bequest of rents and profits, and it ap- 
pears that it was the intention of the testator to pass the 
estate, the words bequeathing the rents and profit wouki be 
sufficient to pass the estate ( 109- 10). {Sir Kichapd Conch.) 
SooKKHMOY Chunder Das Srimati MONOHURRI 
DaSI. (1886) 121. A. 103 = 11 C. 634 (692) = 

4 Sar. 639. 

In order to show that an unlimited gift of profits is 

less than a gift of the corpus some evidence should be found 
in the context or in the circumstances affecting the property 
(82). {Lord Hobhonse.) Faiz MUHAMMAD Khan 
Muhammad Saeed Khan. (1898) 26 1. A. 77 = 

26 C. 816 (822) = 2 C. W. N. 385 = 7 Sar. 320. 

Bequest only of — Bequest of accumulations also — 

Te.st— Such fund— Meaning of. See CHARITY — BEQUEST 
TO— CORPUS ONLY, (1920) 24 C. W. N. 1026 (1030). 
Bequest of income only and not of— What amounts 

to. Hindu Law — Will — Ai ienation — Restraint 
UPON— CONDITION OF— Intention not top\ss es- 
tate. (1885) 121. A. 103 (110) -11 C. 684 (692). 

Bequest of, to a person at end of 8 years after testa- 

tor's death— I ncotne of estate during that period— No pro- 
vision as to— Person epititlcd to it—Heir-aHaw or demee of 
corpus. 

N, who was a man of very iarge means real and perso- 
nal, by his will, dated l5 — 3 — 1856, appointed his widow 
and his younger brother, .S', his executors, to manage his 
estate ; and he directed that his widow should receive for 
maintenance and for the expenses of religious acts and ob- 
servances one lakh of rupees. Having no son, he, by the 
9th clause^ of his will, made the following provision in re- 
gard to his general estate : — “Should my executor, S, my 
younger brother, have more than two sons within eight 
years from this date, in that case such son shall be 
made my adopted son. Should such adopted son die 
within the .said appointed period of eight years, in that 
case should there be other sons of my brother within 
the specified time of eight years power is reserved for 
adopting up to the extent of a third time. Should brother 
have no more than two sons, or the adopted sons shall die 
one after the other, in that case the share belonging to me of 
company's papers and lands and houses and gardens and so- 
forth, the whole real and personal e.state will be received by 
my younger brother .9.” That which was the only clause 
in the w ill regulating the disposal of the general estate of 
the testator, made no special provision in regard to the 
income of the estate during the eight years in the course of 
which the testator's brother might have a son who could be 
validly adopted as the testator's heir, 
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S had one son only, and consequently the power of adop- 
tion conferred by the testator on his widow could not be 
exercised. During the eight years which elapsed after the 
testator’s death, S himself administered the estate, and 
received the income and retained it. 

The widow claimed the eight years’ income which had not 
been specially disposed of by the will, on the ground that 
it was intestate succession falling to her as her husband’s 
widow and heiress. S maintained, on the other hand, that 
the income of those years became his property under the 
general destination to him of the real and personal estate of 
the testator. 

Their Lordships observed that it would be difficult to 
suggest a reason for liolding that the eight years’ income 
was not covered and conveyed by the general destination to 
S of the testator’s whole real and personal estate (22). 
{Lord Shand,) SOWDAMINEE DOSSEE Z'. ADMINISTRA- 

tor-General of Bengal. (1892) 20 I. A. 12 = 

20 C. 433 (441) = 6 Sar. 272. 

Will— Daughter. 

Wido7U — Bequest for life to — Bequest to daughter 

absolutely after death of uudoio— Estate taken under — Death 
of daughter before widoio — Effect — Succession Act ^ S. 106 
•^Ed^ect. 

Where the will of a Hindu provided, inter alia, that his 
wives should up to the te?ms ot their respective lives remain 
proprietresses and possessors ot his estate and that after the 
death of both of them his daughter if one should be born to 
him should become the proprietress and should perpetuate 
the name and reputation of his family by residing in his 
house and maintaining the same as the absolute proprietress 
and the testator had a posthumous daughter who however 
died subsequently, held that on the true construction of the 
will and in the events which happened the estate was given 
to the testator’s widow’s successively for life, and after the 
death of the survivor to the daughter who became entitled 
to birth to a reversionary estate under S, 106 of the Succes- 
sion Act. {discount Cave.) BHAGWAT KOER v. DHA. 
NUKHDHARl PRASHAD SINGH. 

(1919) 46 I. A. 266 (268) --=47 C. 466 (480) = 
17 A.L.J. 1036 = (1919) M.W.N. 360 = 24 C.W.N. 274 = 

63 I. C. 347-12 L. W. 106 = 1 Pat. L. T. 1 = 

22 Bom. L. E. 477 = 37 M. L. J. 613. 

Will— Daughters. 

Bequest to — Estate eouveyed under — Absolute estatte 

— Life estate. 

The will of a Hindu, after directing the formation of a 
fund for the payment of a monthly sum to his widow for 
life, directed that the trustees were “to apportion the resi- 
duary trust funds into as many equal parts or shares as 
there may be daughters of mine living at the time of my 
decease or who having predeceased me shall have left issue 
her or them or me surviving. ’ The trustees were then to 
“pay the income of each of such equal parts or shares to my 
said daughters respectively during their respective lives. 
And from and after the decease of each of my said daughters 
to stand possessed of the share of the residuary trust funds 
so appropriated as aforesaid to such daughter upon 
trust for the children of such daughter who shall 
attain the age of 21 years.’’ The testator then directed that 
in the event of any of the daughters dying without leaving 
law'ful issue the trustees were to “stand possessed of the 
share or shares so appropriated to her or them as aforesaid’’ 
on trust for her children w’ho should attain 21. He went 
on to introduce a proviso under which, if a daughter died 
in his lifetime leaving lawful issue, such issue as should 
attain 21 years were to take the share ” which would have 
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been so appropriated as aforesaid to such daughter of^mine 
and her issue if she had survived me.” 

The appellate Court held that, upon the true construction 
of the will, the intention of the testator was, in the first 
instance, to make an absolute gift in favour of each of his 
daughters, the provisions which followed being a mere 
settlement of the gift thus absolutely made, and that conse- 
quently, under S. 126 of the Succession Act, the daughters 
of the testator took absolutely when those provisions failed 
of effect. 

Held, reversing the appellate Court, that there were not 
to be found in the W’ill the absolute bequests required by 
S. 126, and that the daughters took only for life. 

The first trust for appointment directed merely division of 
the fund into as many equal parts or shares as there w’ere 
daughters living at the testator’s death or sets of issue then 
living of daughters then dead. The words of apportionment 
are introduced for merely arithmetical purposes and so far 
do not dispose of property. In order to find the interest 
given under the will it is necessary to proceed to the further 
w’ords, and these, in the case of a daughter, confine her 
interest to a right to income for life. They are followed by 
words of disposition in favour of the children and issue. This 
view of what may be called the apportionment clause is even 
more apparent as ragards the suggested gift to issue of a 
deceased daughter. There is no unqualified gift to them by 
the apportionment clause. The effective gift, in the later 
words of the will is to such of a deceased daughter’s children 
as attain 21. And if of this will it could be said that the 
testator had used the words “issue” and “children” inter- 
changeably then the limitation to such children only as 
attained 21 could, if there were a prior gift to them without 
that qualification, be merely otiose. If so much cannot be 
said, then there is no room for the operation of the rule. 
{discount Haldane.) SOUNDAR KAJAN v. NaTARAJAN. 

(1926) 621. A. 310-48 M. 906 = 6 L. E. P.C. 180 = 
23 A. L. J. 1010 =(1926) M. W. N. 22 = 43 C.L J. 70 = 
28 Bom. L. E. 204 = A. I. E. (1925) P. C. 244 = 

92 I. C. 289 = 49 M. L. J. 836. 

Bequest to — Estate conveyed under — Absolute estate — 

Life estate in equal shares 7oith benefit of surzdvorship. 

The clause of the will <'f a Hindu relating to his daughters 
was as follows : — 

“But in case none of such adopted sons servive my said 
wife, or in case of either surviving my said wife and dying 
under the said age without leaving a son or sons, I desire 
and direct my executors, after the death of my said wife, or 
the death of such sons after her, but under the age of 18 
years without leaving a son or sons, to make over and divide 
the whole of my estate, both real and personal, into and 
between my daughters in equal shares, to whom and their 
respective sons I give, devise and bequeath the same, but 
should either of my said daughters die without leaving any 
male issue surviving, but leaving my other daughter her sur- 
viving, then in such case the surviving daughter and her 
sons shall be entitled to the share of the deceased daughter, 
or in the case of the death of either daughter leaving sons, 
the share of such daughter is to be paid to such her son or 
sons share and share alike.” 

Held, reversing the judgments below, that, according to 
the true construction of the will, the intention of the testator 
was to create in favour of his daughters an estate for life 
with a remainder over to their sons, and, in the events that 
had happened, the daughters of the testator were entitled 
to the testator’s estate in equal shares for life and with 
benefit of survivorship between themselves. 

The testator has clearly succeeded in shewing that his 
daughters, whom be incontestably intended to benefit, were 
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not to have more than what is generally known to be a 
woman’s estate in his property. This is established by the 
gift to them “ and their respective sons”, and by the proviso 
that in the event of one of the daughters dying ” without 
leaving any male issue surviving,” then the share of the 
deceased daughter is to go to the surviving daughter and lier 
sons, to the exclusion in both cases of female issue. More- 
ovei, in the case of the death of either daughter leaving 
sons, the share of such daughter is to be paid lo such 
her son or sons share and share alike.” No language could 
more clearly show that the intention of the testator was to 
exclude his daughter’s daughters from the succession, to 
which they would have been entitled under the ordinary 
Hindu law, if their mother’s estate had been absolute. {Sir 
Andreev Scobic.) RaDHA PraSAD MULLICK j/. RaNP 
MONI DaSSi. (1908) 351. A. 118 = 35 0. 896 = 

4 M. L. T. 23-8 C. L. J. 48 12 C W. N. 729 = 

10 Bom. L. B. 604 = 5 A. L. J. 460 = 18 M. L. J. 287. 

Bequest to — Estate conveyed under- — Absolute estate — 

Life estate with right of survivorship as regards prc-deceas 
ed daughter's share — Test. 

The will of a Hindu provided, by Clause 2 : ” After my 
death my said two daughters shall be my lawful heirs, and 
they alone shall in equal shares become owners of all my 
properties subject to the provisions of this will ; the (said) 
two daughters shall accpiire all manner of rights consistent 
with Hindu Taw, in the properties that shall be left by me. 
God forbid, if my death takes place after the maniage of 
another, then the unmarried daughter shall not I)e entitled 
to ciaiui the entire property by virtue of her not being given 
in marriage, nor shall she get the same ; even if such a cir- 
cumstance should happen, both the daughters shall inherit 
in equal shares. The daughters and their sons, that is to 
say, my heirs, shall enjoy the properties, etc., so long as they 
shall live in this house at Boalmari. Nobody shall ever by 
fixing the abode at any other place than this be entitled to 
own or enjoy the properly. None shall be competent to 
succeed to property who may go to live elsewhere. Nobody 
shall at any time be competent to remove the Sadar Cut- 
chery at Palidanga to any other plate, the Sadar Cutchery 
shall always remain there. Such is the injunction also from 
my ancestors.” 

In other clauses of the will, notably in clauses 3, 5 and 6 
the word ” heirs” was used to denote not the daughters 
only, but those daughters and their sons. 

Again, when referring in terms only to the testator’s 
daughters, the will fettered their power over the property. 
Clause 7 provided that if either of the daughters, elder or 
younger, desired to have a partition of the property effected, 
she should not be competent to do so. Clause 8 w as as 
follows : ” When the daughters shall attain majority, the 
executors shall make over to their satisfaction the proper- 
ties, etc, and everything, if they decline to accept the proper- 
ties, etc. into their own hands as being incapable, the execu- 
tors shall, when the daughter’s sons attain majority, redre 
after making over everything to them to their satisfaction.” 

Held that, on the true construction of the will, the only 
interest thereby given to the testator’s daughters respectively 
in his proj)erty was the interest of a daughter as recogni.^d 
by the Hindu lyaw, and not an absolute interest. 

A power to alienate is an essential incident of an absolute 
interest in property. Not only is no such power in terms 
conferred upon the daughters, but the prohibition against 
partition by them and the provision of clause 8 for the bene- 
fit of their sons indicate clearly that the whole scheme of the 
will is that the property shall remain intact after the death 
of both daughters for the benefit of their sons as the heirs 
of the testator. ! 
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Held futher that, under the will, after the death of one 
of the daughters, the survivor would, by virtue of the jus 
acerescendi^ be entitled for the reminder of her life to the 
enjoyment of her sister’s moiety as well as of her own. 

{Lord Blanesburg/i.) JOYDERGA DaSI v. SAROJ KaNJAN 

SiN^A. (1929) 33 C. W.N. 1117= 30 L.W. 494 = 

60 C.L.J. 481 = A.I E, 1929 P.C. 214 = 57 M. L. J. 794. 

Bequest to — Survivorship on one of daughters pre- 
deceasing other — Right of, conferred upon survivor — 
Transfer of before accrual of~~Validity—T, P. A., S. 6 
{a ) — Principle of~Applicability. 

Quaere whether an arrangement between tw'o daughters, 
legatees under their father’s will, by which each daughter 
gives up in favour of the sons of the other the interest to 
which she would, under the will, be entitled by the opera- 
tion of the /us accresendi in the moiety given to her sister in 
the event of lier sister predeceasing her, would be void on 
the ground that it is a transfer of a mere expectancy. 
{Lord Blanesburgh). JOYDURGA HaSI v. SAROJ RANJ.\N 

SiNHA. (1929) 33 C.W.N. 1117 = 30 L W. 494 = 

50 C.L.J. 481 = A.I.E. 1929 P.C. 214 = 

67 M. L. J. 794(799-800). 

Bequest to, and to their sons in equal shares^Deatk 

of a daughter without leaving sons — Gift aver in event of, 
to survivor — Provision for — Death of one leaving sons born 
during testator's lifetime and thereafter— Right of sons. 

By his will a Hindu directed his executors as follows; *‘to 
makeover and divide the w’hole of my estate between my 
daughters in equal shares, to whom and their respective sons 
I give, devise, and bequeath the same, but should either of 
my said daughters die without leaving any male issue survi- 
ving but leaving my other daughter her surviving, then the 
surviving daughter and her sons shall be entitled to the 
share of the deceased daughter, or, in case of the death of 
either daughter leaving sons, the share of such daughter is 
to be paid to such her son or sons’ share and share alike.” 
The testator died leaving two daughters, one of whom alone 
had sons at the time. The latter died sometime after the 
death of the testator leaving behind her, her sister, her sons 
born during the testator’s lifetime, and other sons born subse- 
quently. On a question arising as to whether in the events 
that happened the share of the deceased daughter passed 
over for life to the surviving sister or to her sons born dur- 
ing the testator’s lifetime, held that it passed to the latter 
and not to the former. 

The question whether sons of the deceased daughter born 
after the death of the testator were or were not entitled to 
take under the will was left open by their Lordships. {Lord 
Mutton.') KanimONI HASSI v. RaDHA I’KASAI) MULLlCK. 

(1914.' 41 I. A. 176 = 41 C. 1007=23 I. C. 713 = 

18 C. W. N. 873 - 1 L W. 731 = 16 M. L. T.217= 

16 Bom L. E. 787 = 20 C. L. J. 348 = 
(1914) M. W. N. 624 (667) = 26 M. L. J. 663. 
Residence and maintenance of — Provision for — Hus- 
bands and families of daughters — Family of deceased 
daughter — Right of, to benefit of provision. See HINDU LAW 
— WiPb— R kSIDENCe (1923). 45 M. L. J. 780 (787-8). 

Wife — Bequest of absolute estate to— Direction that 

whatever property there might remain after her death she 
should leave the said property to daughters in such manner 
as she might like — Jiffect of — Expression of wish merely or 
creation of obligation also. See HINDU Law — WlI.L — 

Wife — Absolute Estaie to— Bequest of — Dkkec 
TION that. etc. (1921) 49 I A. 1 (8)= 

46 B. 153. (161). 

Wife— Bequest of absolute estate to— Derection that 

she should leave to daughters “ Whatever property there 
may remain after her death ” — Trust in favour of daugh- 
ters if created by— Horwood v. West— Rule in — AppHca- 
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bilityof. Si'e HINDU LAW— WILL— W’IKE—ABS0I,UTK 
ESTATE TO — BEQUEST OF— DERECTION I HAT, ETC. 

(1921) 49 I.A. 1 (7-8) -46 B. 158 (159 60). 
Will— Daughter’s children. 

Bequest to — Joint tenants — Tenants in common — 

Bequest to them as. 

(7, a deceased Hindu, had no male issue, but had two 
daughters, P aged seven years, and S aged three, born of his 
fourth wife Sivagangai. By his will, dated 19 — 10 — 1864, he 
gave away his estate, which he described, to his said two 
daughters. Then occurred the following sti. tenets in the 
said will 

“ The aforesaid two daughters after their marriage shall 
with their husl)ands remain is this family and enjoy as one 
family the income of the aforesaid properties without divi- 
sion and without alienating by sale, etc.” 

” If in so doing there should be cli.sagreement between 
them, the income thereof minus the just expenses, shall be 
enjoyed by them lx)th in equal shares. If both the said 
daughters have issue, they shall divide the said properties 
equally. Those who have no issue shall as aforesaid enjoy 
the income for their lives and those who have issue shall en- 
joy the whole property. Till then the miras shall continue 
in my name. In case your mother and you disagree and live 
separately you shall pay 21 kalams of paddy and 7 Rupees 
a year for her maintenance ” 

further provided that if he should recover and get a 
male child, the entire property should go to that child He 
died, however, a few days afterwards, and there was no male 
child born. P, married and had issue, the appellants, and 
also married, and died subsequently. Whether or no she 
had a child was matter of dispute. She had none living at 
the time of her death. 

The Courts below held, on the construction of the will, 
that on the birth of children to both the daughters, they took 
absolute interests in severalty. On appeal to their l>ordships 
it was contended that the testator’s intention was to let the 
estate devolve as joint family property. 

Helti^ overruling the contention, that it was manifestly in- 
consistent with the position assigned to the testator’s widow, 
and with the gift first of the income and afterwards of the 
proi>erty to his daughters in moieties (127). {Lord Hob- 

house.) Gurus AMI Pillai Sivakami Ammal. 

(1895) 22 I. A. 119 - 18 M. 347 (S67) - 

6Sar. 610 = 6 M. L. J. 106 

Will— Daughter's daughter. 

Bequest to — Estate conveyed — .ibsolute estate — Words 

— * Poutradiki amc" — Effect. 

After providing for a widow’s estate for his wife, a Hindu 
by his will directed as follows: — 

*‘I£ no daughter or daughter’s son of mine should be living 
at the time of the death of my wife, then my grand daugh- 
ter (daughter’s daughter*) shall become the proprietress of 
my property, and shall remain in undisputed possession 
thereof from generation to generation.” 

Ileld^ that that provision, if it stood alone, would confer 
an aljsolute estate on the grand daughter ujKjn the death of 
the widow (62). 

The next clause in the will was as follow.'-: — "If the death 
of my wife should lake place before my grand-daughter 
(daughter’s daughter) arri\es at majority and bears a son, 
then the whole of the estate shall remain in charge of the 
Court of Wards until she arrives at majority and bears a 
son.” Reliance was placed on this clause for enforcing the 
argument that the testator’s object was to benefit the sons 
of his grand-daughter. 

Held., that that object the testator might reasonably sup- 
pose best effectuated by giving complete power over the 
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estate to his grand-daughter, and that the provision for 
management by the Courts of Wards obviously did not affect 
the granddaugter’s estate (62). {Sir Robert Collier.) RaM 

Lal mookerjee V. Secretary of State for India, 

(-1881) 8 I. A. 46- 7 C. 304 (315-6) = 
10 C. L. E. 349-4 Sar. 426. 

Will— Daughter-in-law. 

Bequest to — Estate (onveyed — Absolute estate'^Life 

estate — Words Heir and malik'^ — Effect. 

At (he time when the testator executed the will, the con- 
struction of which was in question in the appeal, the state of 
his family was as follows; — There were living only D, the 
widow of his pre-deceased son, and her two daughters by 
that son, who at that time were unmarried. 

The testator recited that the property of which he was 
alx)ut to dispose I)y the will was ancestral property. He re- 
cited the death of his son. D's husband, and the death of his 
own wife, and he recited that />, the widow of his son, was 
alive, that she had no heirs except her two daughters, who 
would be her heir. And he continued: "And my wife too 
died before, only Z?, widow of K, nty deceased son above 
mentioned, who too, excepting her two daughters born of her 
womb, has no other heirs, is my heir.” And then he further 
went on to say, "excepting Z>, aforesaid, none other is nor 
shall be my heir and malik.” He proceeded, however^ to 
again refer to the daughters of D, and went on to say, 
"Furthermore, to the said Z), loo, these very two daughters 
named above, together with their children, who after their 
marriage may be given in blessing to them by God Almighty, 
are and shall be heir and malik.” 

Held^ affirming the Courts below, that, on the right con- 
struction of the will, the intention of the testator was that 
Z?, the widow of his son, should not take an absolute estate 
which she should have power to dispose of absolutely, but 
that she took an estate subject to her daughters succeeding 
her in that estate (15). 

It would appear that that the testator uses the word 

heir ” as signifying the person who is to take immediately 
in succession to another ; that he applies it to Z), as the 
person who is to take in immediate succession to him, and 
to the two daughters as the persons who are immediately to 
succeed to D ; and their Lordships think that, viewing the 
will as a whole, when he uses the expression “ except Z>, 
aforesaid, none other is nor shall be my heir and malik,” 
it may be fairly construed as meaning that .she shall take a 
life interest immediately succeeding him, without that inte- 
rest being shared by her daughter-s or by any other person. 
On the whole, therefore, the courts below were right in con- 
struing the will as not giving an estate of inheritance to Z), 
which she was able absolutely to alienate (J5). Robert 

P. Collier.) MAHOMEU ShuMSOOL v. SHEWERKRAM. 

(1874)2 1, A. 7 = 14 B. L. E. 226-22 W. E. 409 = 

3 Sar. 405 = 3 Suth. 43. 

Life estate take under will by — Sale of estate by — 

Nece.ssity justifying — Discharge of testator’s debts if— In- 
come of estate ample — Onus of l^roof of necessity. See 

Hindu Law— Will — Woman— Iafe estate taken 
UNDER WILL UY. (1874) 2 I. A 7(16-7). 

Widow — ]jfe estate to, without power of alienation 

— Beque'<t to daughter-in law subject to — Estate taken 
under — Life estate without power of alienation. See Hindu 

Law— Will— Estate conveyed under— Widow. 

(1929)66 LA. 166(163). 

Will— Debt— Charge on immoveable property in 

respect of. 

■ ■ Will creating. 

A w ill by w'hich S, devised property to the defendant 
ran as follows : “ Therefore,..! give you under this will the 
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Will— Debt— Charge on ijnmoveable property in 
respect 

whole of my moveable and immoveable properties specified 
in the said decrees, under these conditions, viz,^ that you 
will perform, and cause to be performed, antim-krya (cre- 
mation) and rites and ceremonies in the proper manner at 
a reasonable cost. The loan of Rs. 15,000 which I took from 
your father you will repay with interest from the properties 
specified in the decrees, and so set me free from liability for 
that debt.” 

Held, that, on the true construction of the will, the debt 
payable to the defendant’s father was charged upon the 
immoveable properties specified in the decrees referred to in 
the will, and that a suit by the auction-purchaser of the 
father’s claim was governed by Art, 132 of the Limitation 
Act, of 1877, {Sir Richard Couch.) GiRISHCHUNDP:R 

Maiti V. Rani anundmoyi Debi. 

(1887) 14 I. A. 137 = 15 C. 66-5 Sar. 78. 

Will— Deed amounting to a. 

APPOINTMENT OF HEIR PRESENT AND IRREVOCABLE 
OR. 

AUTHORITY TO ADOPT OR. 

DEED DECLARING RIGHT OF INHERITANCE OR. 
EXECUTORS— Appointment or— Deed contain- 
ing, AND disposing OF PROPERTY. 

Minor. 

Name GIVEN to instrument. 

OUDH TALUKDAR. 

Petition to collector if a. 

Prior will. 

Settlement deed ok. 

Wajib ul arz— Entry in. 

WISH ok direction oh. 

Appointment of heir present and 

irrevocable or. 

..Test IJiudu ividiTiV with power of appointing heir 


-^T)ced by> 

By his will an Oudh talookdar declared his wife *■ repre- 
sentative. and proprietor, of my estate, and property, move- 
able and immoveable,” and provided that ” until she make 
some one representative, let her remain representative, like 

myself, withoiP power to aliene.” , , . 

In August, 1872, the widow of the talookdar, who had 
died before, executed a document which, after reciting that 
she should make a will regartling the appoincment of an 
heir and representative, aftei herself, in place of her hus- 
band, provided as follows:— .u i . r 

** I have appointed the youth Iriloki Nath, nephew of 

my husband, heir and representative in place of my hus- 
band, of all the rights and dignities conferred on my hus- 
band* by the British Government, and of the entire estate, 
and all property, moveable and immoveable. The said youth 
shall, after my death, remain, from generation to genera- 
tion,’ in the enjoyment of all the rights and dignities, in 
place of my husband ; and the said youth will also own, 
and enjoy the property belonging to me, moveable and 
immoveable. I will fix such maintenance as I may think 
fit for P, and for D. These allow ances shall continue to be 
paid by’ the said youth, and by his successors, for ever, 
after my death ; and the said youth, and his successors, 
shall also discharge any money debts, or verbal contracts, 
binding on me, or on the estate. I have, therefore, written 
these few words of the nature of a will, that after my death 

they may be of use when required. 

Held, on a construction of the deed of 1872 , that it was 
not a present irrevocable appointment, but that it was a 
will taking effect only on the death of the Maharan^ (the 
executant), and ambulatory and revocable in her lifetime 
( 207 - 8 ). 


HINDU LAW— 

Will— Deed amounting to Zr-{Contd.) 

Appointment of heir present and irrevoca- 
ble OyL~~{Contd.) 

The document commences with a recital of the will of 
the Maharaja (the husband) styling it “ a will.” The 
Maharanee then says that life is uncertain, and that after 
her death disputes might arise as to the succession to the 

raj, and proceeds, “ It is therefore right that I should make 
a will regarding the appointment of an heir and represen- 
tative, after myself, in the place of the Maharaja ; I there- 
fore, being of good health and sound mind, have appointed 
the youth, Triloki Nath, nephew of my husband, heir and 
representative.” She proceeds to say that the youth will 
enjoy the property after her death. She also bequeaths to 
him her own properly. She says she will fix allowances for 
maintenance to relatives, which are to be paid after her 
death by Triloki Nath, who is also to pay her debts. She 
concludes by saying she has written these few words “ in 
the nature of a will,” “ that after her death they may be 
of use ” (208). 

The document, both in its beginning and its end 
is expressly styled a will. In the beginning, it is so 
styed after reference to the Maharajah’s ” will,” and an 
instrument of the same nature as his was evidently contem- 
plated. It is also plainly declared by the Maharanee that 
T riloki Nath W’as to become representative only after her 
death, and there is no indication whatever that she intended 
to divest herself of her husband’s property during her life- 
time, any more than of her own, w’hich she also bequeaths 
(208). 

Fuither when the Maharanee sent a copy of the docu- 
ment to the Superintendent of the Court of Wards to inform 
him that she proposed Triloki Nath, to be successor of the 
Maharajah after her death, she calls it “ a will ” (208). 

It was argued that the document was evidence that she 
had made an immediate appointment, because the words 
” I have appointed ” are used. There is no pretence for 
sayiiig that she had appointed Triloki Nath otherwise than 
by the instrument itself. These words therefore can only 
have operation according to the nature of the instrument. 
They are not in themselves inconsistent with a disposition 
by will and are altogether insufficient to countervail the ex- 
pre.ss description of the document as a will, and its general 
tenor (208 9). {Sir A/onta^ne li. Smith?) PaRTAB- 

NAR AIN Singh v. Tkjldkinath Singh. 

(1884) 111. A. 197-11 C. 186(i97-8) = 4 Sar. 667 = 

Bald. 174 = R. & J’s. No. 86. 

Authokitv ro adopt or. 

-See Hindu l>\\v — Adoption — Authority to 

ADOPT— Will ok, 

Dked declaring right of inheritance or. 

The will of a childless Hindu, after giving his wife 

and his mother possession of his property, moveable and im- 
moveable, for their lives, provided ; ” On the death of my 
mother and my wife, the sons of my sisters, that is to say, 
their sons who are now in existence as also those who may 
be born hereafter shall in equal shares hold the said pro- 
perties in possession and enjoyment by right of inheritance, 
and shall maintain intact and continue the service of the 
established deities and ancestral rites according to the 
practice heretofore obtaining.” 

Their Lordships rejected the contention that there wavS 
really no bequest in favour of the nephews, and that so far 
as they were concerned the will only declared a right of 
inheritance. 

It is not very easy to determine the proper meaning of the 
expression translated by the words “by right of inheritance”. 
Whatever the exact meaning of this doubtful expression may 
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HINDU LAW— 

Will— Deed amounting to a— (6V«/rf.) 

Deed declaring right of inheritance or— 

(Contd^ 

bi, it cannot in their Lordships’ opinion have been inserted 
for the purpose of rendering meaningless words which had 
only just been used (63). (J^ord Maaiag/iten.) BHAGA* 
BATI BARMANYA v. KALICHARAN SINGH. 

(1911) 381. A. 54 = 38 C. 468(472 3) = 
15 C. W. N. 393 = 9 M. L. T. 411= 13 C. L. J. 434 = 

8A. L. J. 433 = 13 Bom. L. K. 375= 
(1911) 2 M. W. N. 296 = 10 I. C. 641 = 

21 M. L. J. 387. 

Executors— Appointment of— Deed contain- 
ing, AND disposing OF PROPERTY. 

If amounts to a 'ioill, 

A Hindu made a will, which contained an appointment of 
his wife and his daughter to be executrixes, and consisted of 
two parts, namely, (1) a disposal of the property in a certain 
way, and (2) an authority to his widow' in a certain event to 
take a son by adoption. He had nominated as his son, V , a 
son of his daughter, but he had not completed the adoption. 
By his will he directed that, if he should die before comple- 
ting the adoption, his wife should, after his death, complete 
the necessary ceremonies and take the said grandson in adop- 
tion, and his will contained the following clause ; “In case 
any danger may happen to my grandson K, during the life- 
time of my wife who is one of my executrixes my wife may 
according to her wishes take in adoption one of my said 
daughter’s sons, and give my properties to that son.” 

Ihld^ that the document was a will (23). 

The document contained an appointment of executors, and ] 
it was executed by a testator who at its date could dispose 
of the property of which he purported to dispose (23). {/.ord 
lyrenhury.) VeNKATANARAYANA PILLAIz'. SUBBAMMAL. 

(1916) 43 I. A. 20 = 39 M. 107(112) = 
18 Bom. L. R 372 = 20 C. W. N. 234 = 
(1916) IM. W. N. 97=3 L. W. 177 = 
19 M. L. T. 147 = 12 A. L. J. 178=32 I. C. 373 = 

23 C. L. J. 366 29 M.L.J. 851. 

MINOR. 

Deed by, in form a will — Will if a. See HINDU 

Law— Will- Minor. 

(1926) 62 I.A. 306 (308) = 48 M. 614 . 

Name given to instrument. 

Effect of. Hindu law— Will— Name given 

etc. 

Oudh talukdar. 

Succession to estate — Wishes as to — Inquiries by 

Government as to — Statement by talukdar in reply to. See 

Oudh Estates AcroF 1869 — S. 2 — Will under. 

Wife — Deed in favour of. 

Sir Man Singh was one of the great landholders of Oudh, 
whose status and rights were the subject of Act I of 
1869. He died on 11—10 -1870. Some years before the 
pa.s.singof Act I of 1869, ws.. on 22—4—1864, he executed 
a will, which W'as in the following terms : — 

“Whereas my intention as regards making any boy re- 
presentative has not yet become 6xed, I therefore, for the 
present, declare my aforesaid Maharani (his w'ife) re- 
presentative and proprietor, of my estate, and property, 
moveable and immoveable ; until she make some one repre- 
sentative. let her remain representative, like myself, without 
power to aliene ; and as regards my property, moveable and 
immoveable, no sharer or partner has any claim. There- 
fore, having written these few words of the nature of a will, 

I have deposited with the Government, that it may remain 
a record, and be of use in time of need.” 

137 


HINDU LAW— (Czzzz/./.) 

Will— Deed amounting to z.—(Conidf) 

Oudh talukdar— (Ci^/z/^Z.) 

fields that the will was a testamentary instrument. The 
Maharajah states, as a reason for making it, that his inten- 
tion as regard.^ making any boy representative had not be- 
come fixed. “Therefore, for the present,” obviously pointing 
by this expression to the possibility of his making another 
disposition before his death, he declared the Maharanee “re- 
presentative and proprietor of my estate ; until she make 
some one representative, let her remain representative, like 
myself without power to aliene” (206). {Sir Montague E. 
Smii/i.) PaRTAB NARAIN SINGH v. TRILOKJANAIH 

Singh. (1884)111. A. 197 = 11 C. 186(196) = 

4 Sar. 567 = Bald. 174-R. & J’sNo. 86. 

Petition to collector if a. 

In this case a petition presented by a deceased Hindu 

to the Collector was treated as in the nature of a testamen- 
tary instrument by both sides in the litigation, by both 
Courts in India, and by their Lordships (13). {Sir Robert 
P. Collier.) MAHOMED ShUMSOOLz/. ShEWAKKAM. 

(1874) 2 I.A. 7 - 14 B. L. B. 226 - 22 W.E. 409 = 

3 Sar. 405 =3 Suth. 43. 

Prior will. 

Devolution of property as per — Declaration of — Deed 

amounting tOy or to a new will — Test, 

yVwas the last male holder of an Oudh talooka. After 
his death without issue a summary settlement of the taluka 
was made with one of his widows, A’, on 2—12 — 1858, and 
on the l5th of March, 1861, a sunnud w’as granted to her 
conferring on her an estate of inheritance according to the 
law of primogeniture, together with full power of alienation. 
It appeared that in January, 1801, a letter, probably a cir- 
cular letter was sent to her, and that on the 6th January 
1861, she sent a reply thereto which was as follows : — 

“Sir,— I have the honour to acknowledge the receipt of 
your parwana (letter), dated the 7th of December, 1860, in- 
quiring as to whom I wish to bequeath my e.'tate after my 
death, and what relationship he bears to me. 

“Sir, so long as I live I shall continue to be the proprietor 
and mistress of my estate. After my death my rival widows, 
.S' and Ky shall succeed to my heritage and the estate. But 
I must note that none of my two rival widows shall have 
power to alienate the estate by gift, transfer, or grant to any 
of their relatives, or to any stranger after my death, except 
Ram Sarup and Balbhadar, talookdars of Khapradih. After 
my death, and after the death of the two rival widows, Ram 
Sarup and Balbhadar shall inherit the estate and all our 

legacy.” 

That letter of the 6th of January was treated by the ap- 
pellate Courts as simply a will, revocable by the testatrix. 

Ileldy differing from the Courts below, that it was rather 
a declaration that, on her death, the estate would devolve ac- 
cording to the directions of her husband’s will (50). 

If the letter had stood alone it might have been treated as 
simply a will. But, looking at the document in connection 
with the will of Ny the other documents-, and the conduct of 
Ry their Lordships regard it rather as a declaration that, on 
her death, the estate would devolve according to the direc- 
tions of the will (50). {Sir Robert P, Collier.) ThaKU- 

rain Ramanuni) Koer z/. Thakurain Raghunath 

KOER. (1882) 9 I. A. 41 = 8 0. 769 (779-80) = 

11 O.L.R. 149 = 4 Sar. 316 = R. & J e Nos. 67 & 68. 

Porfeiture clause in — Intention to act upon — Decla- 
ration of — Deed amounting tOy or to a new will — Test. 

Cy a Hindu, who had first adopted the plaintiff, and sub- 
sequently adopted one By made a will in 1849, giving a nine 
annas share of his real estate to the plaintiff, and a seven- 
annas share to By dividing his personal estate equally bet- 
ween them. The will contained a clause to the effect that 
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HINDU LAW— (Cp///,/.) 

Will— Deed amounting to a— 

Prior will— 

if either devisee disputed it, he should forfeit all benefit 
under it. C, shortly afterwards published that will by filing 
it in the Court of the Collector. 

Disputes having arisen between the plaintiff and his 
father, in the course of which the plaintiff disputed his 
father’s competence to make a will, 6’, in 1857, filed in the 
same Court two petitions, the purport of which was that he 
disowned the plaintiff as his son, and adopted, and acted 
upon the clause of the will depriving either devisee who dis- 
puted it of any benefit under it. 

fields that the petitions of 1857 were not in the nature of 
new wills, but were merely declarations of C's intention to 
act upon the clause of forfeiture in his will of 1849 (219). 
{Sir Robert P. Collier.) SOORJOMONEE DayeE v. SUD- 
DANUNI) Mohapatter. (1873) Sup. 1. A. 212 = 

12 B. L. E. 304 = 20 W.E. 377 = 3 Sar. 285 = 

2 Suth. 899. 

Seitlement deed or. 

Seitlement deed. 

Wajib UL-ARZ— Entry in. 

Will or a vierc expression of opinion as to dn'ol ntion 

of property. 

The material portion of the Wajib-ul-arz of a village was 
in the following terms: — 

If a shareholder has no male issue his property after his 
death devolves upon his widow, provided the property is par- 
titioned. The widow has the power to make trarsfer by sale, 
mortgage, or gift. If the property be undivided, the widow 
shall remain the proprietress during her lifetime, but shall 
have no authority to transfer the property. 

The Wajib-ul-arz was duly verified by F the last male 
owner of an 8 annas share in the said village, and by his co- 
sharer. 

Held, that the entry in the Wajib-ul-arz could not l>e 
held to be a will, or a document of a testamentary chararter, 
by F . 

It may have been an expression of F's own opinion ; clearly 
it cannot be treated as sufficient evidence of a devise to the 
widow of an absolute estate. (Lord Macnaghtcji.) SahO- 
ORAIV. GANESH PaRSH VD. 

(1905) 10 C. W. N. 249- 1 M. L. T. 64. 

Will in favour of adopted son if a. 

It would be incorrect to lay down, as a general proposi- 
tion, that a recital in a ivajih nl-arz cannot operate as a will 
in the case of a Hindu. The weight to be given to such 
statements must depeiul, in each case, on the circumstances 
in which the entries were oiiginally made, and the corrobo 
ration they receive from extrinsic evidence. 

A wajib-ul-arz, recorded under Act XIX of 1873 and 
relating to a village called D, contained, under the head of 
“Inheritance, second marriage, and adoption,” the follow 
ing statement : — 

“ I am the only zemindar in this village. I am a Mar- 
wari Brahmin. Seven years ago I adopted my si.ster’s son, 
M. He is my heir and will be the owner. If. after this 
agreement, a son is born to me, half the property will l>e 
received by him and half by the adopted son. If more 
than one son are born to me. the properfy will be equally 
divided among them, including the adopted son as brothers. 

I have two wives now. They will receive their mainte- 
nance from him (A/) during their lifetime.” 

Held Queere whether the statement in the wafib-ul-arz 
could be treated as a will in favour of the adopted son. 
{^ir Andrew Sccble.) MUSSAMMAT L.\LI v. MURLI , 
Dhar. (1906) 33 I.A. 97 = 28 a. 488(493-5)= ' 

3 A L.J. 415=10C.W.N. 730 = 8Boin. L.E. 402= 1 

3C.L.J. 694 = 1M.L.T. 171. ‘ 
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HINDU LAW— (Cezz/A/.) 

Will - Deed amounting to ^—{Contd.) 

Wish OR direction or. 

Test. 

The will of a Mahomedan lady, after beejueathing the 
whole of her estate to S, her son, absolutely, proceeded as 
follows: — 

“I desire ^S",' under this will, to pay every month Ks. 
644-1-7 (being one-third of Ks. 1933-5-4, my monthly pay 
allowed by Government for Government promissory notes 
which are deposited) to my dependants and personal ser- 
vants as detailed below; and they will give their receipts for 
the same. It will also be the duty of S to defray the ex- 
penses of the imambara S will treat all the dependants 

and servants with such kindness and affability as will 
secure him fame and good name, and give salisfaction to 
the soul of his deceased father. Be it known that the ex- 
penses of imambara, etc., will be continued for ever, and 
also the pay of C and A will lie defrayed for ever, i.e., 
generation after generation. The rest of the servants will 
be paid for life only.” 

Held that the words, ‘T desire .S’ to pay. every month, 
my dependants and personal servants,” coupled with the 
statement at tlie end, “Be it known that the expenses of 
imambara, etc., will be continued for ever,” and “the pay 
of G and A will he defrayed for ever, i.e. generation after 
generation; the rest of the servants will lie paid for life 
only,” constituted a bscpiest, and not merely the expression 
of a wish or direction (121). (Sir Robert P, Collier.) 

Prince Suleman Kadr v. d.\rah Ali Khan. 

(1881) 8 I.A. 117- 8C. 1 (6) = 4 Sar. 267 = 

E. and J’sNo. 64 (Oudh). 

Will— Dliaram. 

-Hetiuc-st for. See ChaRITY-Cv PRES SCHEME— 

Dharam. (1899) 26 I.A. 71 (80 1) = 23B. 726(735' 

Will— Dispositions of. 

Kekkct of— Guide to determine. 

Intention of testator if. 

In determining the construction of a will, what we must 
look to, is the intention of the testator. 'I'he Hindoo law, 
no less ihan the English law, points to the intention as the 
element by which we are to be guided in determining the 
effect of a testamentary di.sposition (550), (Lord Jnstiee 
Turner.) SREEMUinY SOOKJEEMONEY DOSSEE v. 

I Denobundoo Mullick. (1857; 6 M. I.A. 526 = 

4 W.E. 114 = 1 Suth. 291 = 1I.J.N.S. 37 = 

1 Bour Eep. 228 = 1 Sar. 683. 

Effect of— Misconception of testator as to. 

Effect. See HINDU LAW- WILL— CONSTRUCTION 

OF — l.ANGUAGE OF WILL — ORDINARY LEGAL MEAN- 
ING, etc. (1897)24 LA. 76 (89)= 24 0.834 (850). 

INCONSISTENCY BETWEEN. 

Effect. Sec HINDU Law— WILL— CONST kUC 

TiON OF— Clauses in wili. — Conflict between. 

Reasonableness or (otherwise of— Court’s 

CONCERN WITH. 

{See also HINDU LAW— WILL— EXECUTION OF 

-Presumption as to— provisions of will). 

Where one of the considerations urged against the 

probability of the deceased having executed the will set up 
by the defendants was that, though there was no hint of 
any disagreement between the deceased and the plaintiff, 
his childless widow, the will still purportedjo cut her off 
with the absurdly small allowance of Rs, 25 per month, 
their Lordships observed that the testator’s imputed neg- 
lect of the pecuniary interests of his widow, was no greater 
than that which belonged to any follower of the Mithak 
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HINDU 'LX'^—iContd.) 

Will— Dispositions oi-~{Cofttd.) 

Reasonableness or otherwise of— Court’s 

CONCERN WITH— (CiJwA/.) 

shara school, who, having the power to separate from an 
united family, and so to qualify his widow as an heiress, 
preferred to let the law of his class take its course (101-2). 
{Sir James Colvile.) SOORENDRONATH ROY z/. MUSSU- 
MAT HEERAMONEE BURMONEAH. 

(1868) 12 M.I.A. 81 = 10 W. R. 36 = 1 B L.R. P.C. 28 = 

2 Suth. 147 = 2 Sar. 372. 


When a will has once been made and is apparently 

in perfect form, and the evidence of the attesting witnesses 
is to be trusted, few things can be more dangerous than to 
attempt to recreate the kind of will that the man ought, in 
the opinion of the Court, to have made. Once the man’s 
mind is free and clear and is capable of disposing of hU 
property, the W’ay in which it is to be disposed of re^ts with 
him, and it is not for any Court to try and discover whether 
a will could not have been made more consonant either with 
reason or with justice. {Fiscouat Haldane, A. 6'.) AkU- 
NaCHALaM CHEITY V, Kamasami Cheity. 

(1916) 20 C.W.N. 673 = 3 L. W. 508 = 18 Bom.L.R. 408 = 

. 1916) 1 M.W.N. 399 = 23 C.L.J. 632-20 M.LT. 50 = 

35I.C. 1 = 30M.L.J 555(558). 

Stress was laid upon the improbability of a Khoja 

making such a disposition of his estate (by will) as would 
give his daughters equal shares with his sons, and that free 
from the control of their husbands. Tlie topic is one wliich 
can legitimately be introduced, but the argument from it 
only goes a certain way. The value of such an argument 
is solely as an aid to arriving at a right construction of the 
will, and to ascertain the meaning of its language when 
used by that particular testator in that document. So soon 
as the construction is settled, the duty of theCouitUto 
carry out the intentions as expressed, and none other (6bl). 
(Lord Phillimore). KULSAMBAI v. KHENSABAI. 

(1919) ISIi.W. 667. 

A man may act foolishly and even heartlessly; if he 

acts with full comprehension of what he is doing, the Court 
will not interfere with the exercise of his volition (AAA). 
(A/r. Ameer AH). MOTIBAl HORMUSJEE KaNGA v, Ja.M 
SETJEE HORMUSJEE K ^NGA. (1923) 19 L.W. 437 = 

22 A.L.J. 98=A.I.R. 1924 P.C 28 = 
(1924) M.W.N. 173 = 34 M.L.T. 4- 
26 Bom. L.R. 579 = 29 C.W.N. 45 ~ 80 I.C. 77. 


The real complaint against the will propounded is 

not that the execution of the will was in any way extraordi- 
nary, but that the character of the will was such as seemed 
to both the Courts below to have been somewhat of an in- 
justice on the part of the testator towards his wife and 
children With this their lordships have nothing to do. 
(lj>rd Sumner) BAI MONGHIBAI v. PRAGJI DAYAL 
H VRIANI (1925) 89 I. C. 88 = 

A. I. E. 1926 P.C. 198. 


Validity OF will with reference to -Test. 

Power, statutory or otherwise, of testator o-aer pro- 
perty devised at time of his death. 

The will of a testator without any intimation there to be 
found of any contrary intention, must in lelation to the pro- 
Ijcrty comprised in it be regarded as speaking from his 
death, and its validity with reference to the devise of any 
particular property thereby made must depend upon the 
testator’s statutory or other Uwful disposing power over 
that property at that time (100). (.Lord Bianesburgh.) 

Krishna Kumaki Devi v, bhaiya Rajkndka Sinha. 
(1929) 56 I. A. 166 = 4 Luck 122 27 A.L.J . 686 = 
116 I.C. 397 = 30 L.W. 301 = 57 M.L.J. 496 = 

A. I R 1929 P C. 121. 


HINDU LAW— 

Will— Draft of. 

See Hindu law— Will— Execution of— Evi- 
dence OF — Draft of will. 

Will— Effects— Bequest of. 

Immovable property if included. 

No doubt the word “ effects,” like many other words of 
general and indefinite meaning, may be sufficient in a certain 
context to pass immovable as well as movable property. 
Further, if this would be so in Great Britain, it would be so 
a fortiori in India, where there is little distinction l^et- 
ween movable and immovalde property when matters of 
succession have to be considered. Primarily, no doubt, the 
word refers to personal estate or movables. 

The material part of the will of an Armenian Christian 
resident in Rangoon, by which he appointed his wife execu- 
trix, was as follows : “ I give and devise and bequeath my 
three houses numbered respectively.. ..in llalpin Road, in 
the said town of Rangoon, together with lancl thereto be- 
longing and all the out-otfices and buildings standing there- 
on, and all my household furnitures, carriages, horses, 
chattels and effeas, and all moneys and debts due and 
owing to me which I shall be po.ssessed of at the time of my 
death unto my said executrix ab-solutely.” 

At the time of his death, the testator was possessed of 
f>ther immovable property besides that mentioned in his 
will — namely, certain land at Kokine in a subarb of 
Rangoon. 

Held that, on the true con''truction of the will, the word 
“ effects ” did not include immovable property, and that 
iliere was, therefore, an intestacy as to the land at Kokine 
( 28 I>J. 

After the specific devise of the three lioiises in Halpin 
Road, the will proceeds, “ and all my liousehold furnitures, 
carriages, liorscs, chattels and effects .. which I shall be 
possessed of at the time of niy death.” It does not say 
“ all otiier.” Tlie words “ which I '•hall be possessed of at 
the time of my death ” refer solely to “ the liousehold fur* 
nitures, carriages, horses, chattels and effects.” And after 
the specific reference to the Halpin Road properly, it is not 
lightly to be inferred that the testator intended that his 
other lands, whether then owned by him or to be acquired 
thereafter, should pass by general words, as such general 
words. There is no indication of the testator’s intention to 
devise any land which he liad or might thereafter have be- 
side the Halpin Road property. (Lord Phillimore.) Ver- 
TANNES V. ROBINSON. (1927) 54 1. A. 276 (284-6) = 

6 R. 427 = 102 I. C. 639 (2) = 29 Bom. L.R. 1017 = 
46 C.L.J. 126 = 25 A. L. J. 713 = 31 C. W. N. 1078 = 

39 M. L. T. 134 - 26 L.W. 417 = 
A. I. R. 1927 P. C. 151 = 53 M.L.J. 71. 

Will— English— Will drawn up in. 

Construction of —Usages of nationality of testator — 

Consideration of— Propriety. 

Where the will of a Chinese testator was in English, and 
it employed English terms of legal art, held the will 
was deliberately couched in English form so as to exclude 
any consideration of Chinese usages not supported by its ex- 
press terms (214). (Lord Sumner.) CHIA KHWEE ENG 

V, ChIA ro CHOON. (1922) 33 M. L. T. 212 P. C. 

Heirs in — Meaning of. See HINDU I. AW — WILL 

—WORDS IN— Heirs —English. 

(1922) 49 1. A. 323 (328) = 49 C. 1006 (1011). 

Will — Estate conveyed under. 

Widow — Life estate to, without power of alienation 

— Gift of life estate to danghterdn-law subiect to, also 
without penoer of alienation — Gift over to heirs-at lazo of 
testator living at daughterdn law's death. 
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HINDU LAW— (C’<7«*/.) 

Will — Estate conveyed under — iContd^ 

A talakdar, whose name was entered in Lists 1 & 2 pre- 
pared under S. 8 of the Oudh Estates Act of 1869, executed 
a will bequeathing the whole of his property to his widow 
for her life, and subject thereto to his daughter-in-law for 
her life, subject in both cases alike to the condition that 
neither should have power “ under any circumstances by 
sale, alienation, mortgage or otherwise, to dispose of or 
incumber the whole or any part of my movable or immova- 
ble property for any period extending beyond the term of 
her natural life.” There was a clause providing for a gift 
over which ran as follows “ And upon her” (daughter- 
in-law’s) ‘‘ death in default of an adopted son if authorised 
by her husband to adopt a son I direct that my said pro- 
perty and estate shall descend to the person or persons then 
living who under the provisions of the said ” (Oudh Estate) 
“ Act I of 1869 would be entitled to succeed thereto on the 
failure or determination of the limitations hereinbefore 
contained.” 

field that, on the true construction of the will, the inte- 
rest taken by the daughter-in law was, in the strictest sense, 
an interest for her life only ; that under the gift neither the 
widow nor the daughter-in-law became a fresh stock of 
descent of any of the property lx;queathed ; and that the 
destination under the gift over, on the death of the daughter- 
in-law, was not, putting it broadly, to the heir-at-law of the 
testator at his own death ; that, in other words, the only 
other testamentary gift, in the events which had happened, 
was in favour of persons unascertainable up to the moment 
of the daughter-in-law’s death (163). 

There can under the will be no vested interest in remain- 
der or otherwise so long as the daughter in law lives (163). 
{^Lord Blanesburghf) KRISHNA KUMARI Devi v. HHAIVA 

Kajendra SiNHA. ((1929) 56 I. A. 166-4 Luck. 122 = 

27 A.L.J. 686=116 I.O. 397 = 30 L.W. 301 = 
67 M.L.J 496 = A. I. R. 1929 P. C. 121. 

Will -Estate for life. 

Ali€fiatio$i by holder of — Declaration of invalidity 

of — Suit fo}\ by more remote remainderman entitled under 
ivill’ Maintainability-Disc retion of Court — Specific Relief 
Act — S. 42 — Nearer remainderman — Concurrent suit by. 

On the death of an Oudh talookdar, a summary settle- 
ment of his estate was made with R, one of his widows, and 
a sunnud was granted to her. The deceased had left a will 
by which he provided for successive life estates to his 
widows, and, after the death of all of them, for one S succee- 
ding to, and looming proprietor of, his estate. Notwith- 
standing the settlement with her, and the grant of a sunnud 
to her R had constituted herself a trustee of the estate for 
the purposes of carrying into effect the pnwisions of her 
husband’s will. She, however, purported to make a gift of 
the estate to one Thereupon two suits were brought, 
one by another widow of the deceased talookdar, and the 
other by the son of A, who had died in the interval, each 
for a declaration that R held the estate for her life only and 
in trust for carrying into effect the provisions of her hus- 
band’s will, and that the gift of the estate to />’ was not 
operative l^yond the lifetime of R. 

field ihat the two concurrent declaratory suits were unne- 
cessary, and that the first court might, as a matter of dis- 
cretion, have declined to grant declaratory relief to the more 
remote remainderman, the son of (57). (Sir Rohet P. 
Collier.') ANANT BAHADUR SlNGH v. ThaKURAIN 
RaGHUNATH KOER. {'1882) 9 I. A. 41 = 

8 C. 769 (787-8) = 4 Sar. 316 = 11 C. L. E. 149 = 

B. & J’s. Nos. 67 & 68. 

Alienation by holder of — Declaration of invalidity 


of — Suit fccTy by persem entitled in remainder after number ! 
of It fe estates — Maintainability —SpeeiHe Relief Act — .S’. 42 
^^ther life tsiaie holders afiz'e» 
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An Oudh talookdar left a will by which he provided for 
successive life estates to his widows, and, after the death of 
alt of them, for one S succeeding to, and becoming proprie- 
tor of, his estate. On the death af the talookdar, a sum- 
mary settlement of his estate was made w ith A’, one of his 
widows, and a sunnud was granted to her. By her conduct 
R constituted herself a trustee of the estate for the purposes 
of carrying into effect the provisions of her husband’s will. 
She, however, purported to make a gift of the estate to B. 
Another widow of the deceased talookdar was alive. 

In a suit brought by the son of Sy who had died in the 
interval, for a declaration that the deed of gift in favour of 
B was invalid against the plaintiff, who was a reversioner, 
because the donor (R) held only a life interest, and was a 
trustee, anything contained in Act I of 1869 notwithstanding, 
held that the plaintiff having, in terms of the English law, 
a vested remainder immediately after the life estates, was 
entitled, under the Specific Relief Act, to maintain the suit 
(53). (Sir Robert P. Collier.) ANANT BAHADUR SiNtIH 
7'. THAKURAIN RAGHUNATH KOER. (1882) 9 I.A. 41 = 

8 C. 769 (783 4) = 11 C. L. R. 149 = 4 Sar. 316 = 

R. & J’s. Nos. 67 h 66. 

Creation ofy through medium of trust — Validity. 

It was contended that the first life interest given to J by 
the will in question was void becauseof the contingency and 
uncertainty of the jxiriod at which it was to commence, 
because of the preference given to the legacies and annui- 
ties, and to their being payable first out of the interest of 
the personalty, and then out of the rents of the realty, except 
the allowance of Rs. 2,500 per month, so that it was said 
that life estate might never come into existence, because the 
legacies and annuities, and interest on arrears, might never 
be completely satisfied (74). 

That objection exhausts itself ui)on the enjoyment of the 
usufruct more or less. The life interest was to begin at 
once. It was subject to the devise to trustees who were to 
receive the rents, allow tlie life-holder Rs 2,500 per month 
out of the net proceeds, apply the remainder in aid of the 
interest of the personalty, to pay off the legacies and annui- 
ties, and, when they were discharged, to allow the life holder, 
if he sui vived so long, or, if not, the succeeding donees in 
succession to enjoy the whole. If the trust is not to be read 
to make estates valid w hich otherwise would be void, so 
neither is it to be read to defeat interests which without the 
trust would be valid. Their Lordships read this will alike 
according to its words and substance, as giving a life inte- 
rest, subject to a charge for payment of legacies and annui- 
ties, whereby the rents over and above Rs 2,500 per month, 
and the expense of maintenance, are to be applied in aid of 
another fund until the legacies and annuities are paid. The 
law of perpetuity has no application to such a state of 
things. There is not a single estate or interest in question 
w hich would not be valid within the English law of perpe 
tuity (75-6). (Mr. Justice Willes.) JUTTENDROMOHUN 

Tagore 7-. Ganendromohun Tagore. 

(1872) Sup. I. A. 47 = 9 B. L. R. 377 = 18 W. R. 359 = 

3 Sar. 82 = 2 Suth. 692. 

Determination of, on non-performance of conditions 

imposed by will — Provision for — Condition declared void — 
Effect of non-performance in case of. See HiNI/'U LAW 
— WiLIv— CONI>ITION IMPOSED BY — NON-PERFORM- 
ANCE OF. (1874) 1 I. A. 387 (396). 

—Estate in remaifider — Failure of life estate — Accele- 
ration of gift in remainder — Lainson 7 a Lainson — Rule in. 

An Oudh talookdar, whose name was entered in Idst 3 
prepared under Act I of 1869, left a will by which he made 
Rukman Kuwar (his fourth wife) owner and proprietre.«s 
of the talooka and his other properties. The will continued; 
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*‘Aftermy death, Rani Rukman Kuwar having held and 
possessed all my property, her descendants shall, generation 
after generation, carry out the provisions of this will, and 

after paying up the expenses mentioned herein, apply the 

remainder of the profits to their own use. And Rajah 
Gajadhar Baksh, son of Rani Rukman Kuwar, being of 
under age. shall, when he attains the age of majority, carry 
on the work of management, with the advice of the afore- 
said Rani ; and after the said Rani he shall be the heir 
to and representative of the estate, etc., each and every- 

thing”. r K , , 1 • 

The appellant sued to recover possession of the taluqclari 

estate from Rani Rukman Kuwar and Gajadhar, on the 

ground that he was the eldest son and heir-at-law under the 

Mithakshara of the deceased talookdar, and was entitled to 

succeed under the provisions of Act I of 1869. With 

regard to the will, which was set up by the defendants, his 

contention was that, being unregistered, it was invalid, 

under S. 13 of Act T of 1869. with regard to the fourth 

wife, and that, if the gift to her failed, that to her son 

failed also. , , , i 

Held that, upon the principle laid down by Lord Justice 

Turner in the case of V. even if the gift 

to the fourth wife failed, intestacy did not result either in 
whole or in part, but the gift to her son in remainder was 
accelerated, and that the appellant liad no valid claim to 
any interest in the estate. {Sir Barues Peaeock,') AjUDHIA 

miKSH V . Musst. Rukman Kuak. (1883) 11 I. A. 1- 
10 C. 482 4 Sar. 497 & J’sNo. 75(Oudh). 

■Estate itt remainder or rtnersion — \'ahdity> 


As to the first life interest in J provided for by the will, 
it was said that Hindu law recognises only one entire estate 
in the land, and does not allow of that estate being cut up 
into smaller distinct interests in the way of life estate, 
reversion, remainder, and so forth. The objection amounts 
to this : that because there is, as was contended, only one 
estate technically known to Hindu law, and that an entirety, 
there can l)e no contract by which an owner of land may 
bind himself to allow to another the enjoyment of the 
usufruct of the land, to the exclusion of the owner, for a 
Given time, whether for years or for life (because m the lasv 

we aredealingwith the distinction of chattel and freehold 

has no existence), and tegive exclusive right of possessmn 

for the enjoyment of that usufruct. It was admitted that 

annuities given and charged upon land are valid ; but it the 
annuity equalled or exceeded the profits, there would be an 
effectual gift of all the profits and practically of the land, 
and yet it was contended that the possession and en- 
joyment of the land could not be directly given, ^^hether 

this interest and right of possession 
called an estate or not, it as effectually excludes the 

general owner as an estate would. In the absence 

authority for so extaordinary a limitation the right of 

property as would forbid a present parting with the exc usive 
possession and enjoyment for a time, their Lordship 
^teitain no doubt that possession and enioyment may be 
so dealt with, and that there is no objection to a similar 
interest being given by will (74-5). {Mr. Justice IVit/es.) 
u^dromIhun Tagork /• Ganendromohun 
Tagore (1872) Sup. I. A. 47=9 B. L. B 377- 

Persons entitled to succeed afterSuccession by, as 


bcirs of life estate holder or of testator —Test. 

The will of a Hindu, after stating that the widow of 
his pre-deceased son, had no other heirs except her two 

daughters, and after giving a life interest in his properties 

to Ih proceeded as follows ; ‘‘Further niore to the said 
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too, these very two daughters named above, together with 
their children, are and shall be heir and nialik.” 

Quaere : whether, on the true construction of the will, the 
two daughters of D. who were entitled to succeed her in the 
estate bequeathed, would succeed her as heirs of herself 
{D) or as heirs of the original testator (J5). {Sir Robert 

P Collier.) MAHOMED SHUMSOOL t/. SHEVAKRAM. 

(1874) 2 1. A. 7 = 14 B. L. R. 226=22 W. R. 409 = 

3 Sar. 405 = 3 Suth. 43. 

Terminable life interest — Gift ewer on happening 

of Ti'ent which does not happen—When will he read as 
limitation in remainder on life interest which has deter- 
mined by death. 

In Seaton’s case y. stated as follows : — “Where 
there is a terminable life interest and there is a gift over on 
the happening of an event which does not take place, the 
Court will read this as a limitation in remainder on life 
interest which has determined by death.” 

The principle thus stated by /. is an old one; it 

is not confined to dispositions in favour of wives, or to the 
delerminatien by remarriage of the interest given by the 
will, but it does depend on the possibility of ascertaining 
from other parts of the will that the original intention of 
the te.stator in making the gift was to give a limited interest 
only. {Lord Sumner.) C'HIA Khwee ENG v. ChIA 
ro ( H<K)N. (1922) 33 M. L. T. 212. 

* Will— Estate in remainder. 

Bequest of — Failure of life estate — Acceleration of 

estate in remainder — Lainson v. Lainson — Rule in. See 

Hindu law— Wit.i— Estate for life— Estate in 

UEM.MNDER. (1883) 11 I. A. 1 = 10 C. 482. 

Bequest of— Validity. See HINDU LAW— WILL- 

ESTATE FOR LIFE— ESTATE IN REMAINDER OR REVER- 
SION. (1872) Sup. LA. 47(74-6). 

Persons entitled to— Alienation by life-estate holder 

— Declaration of invalidity of — Suit for — Nearest remain- 
derman — Suit by — Maintainability, when other life-estate 
holders alive — Remote remainderman — Suit by — Main- 
tainability in case of concurrent suit by nearer remainder- 
man. See Hindu Law' — Will — Estate for life — 
Alienation bv holder of. 

^Persons entitled to succeed to — Succession by, as 

heirs of life-estate holder or of testator — Test. See HINDU 

j^AW— W ill— Estate for life— Persons entitled 
TO SUCCEED AFTER. (1874) 2 I. A. 7 (16). 

Will— Estate in tail (including Estate in 

tail male). 

Bequest of — Validity. 

An English estate tail is not an estate of inheritance 
know n to the Hindu law, and the law will not therefore 
allow’ an attempt to introduce such an estate into Hindu 
property (39, 41-2), {Lord Hobkonse.) SreeMUTTV 
Kristoromoney Dossee V . Maharajah Norendro 
KRISHNA BaHADOOR. (1888) 16 I. A. 29 = 

16 C. 383 ( 392) = 6 Sar. 286. 

—Estate in tail male — Bequest invalid of — Devisee 

under — Estate taken by — Life estate — Absolute estate — 
Intention of testator — Mode of ascertaining. 

In this case ihe Privy Council found that the intention of 
the testator was to confer on his half-brothers an estate of 
inheritance resembling an English estate in tail male, and 
held that that could not take effect. The question then 
arose as to what estate the brothers must be held to have 
taken. Their Lordships found that the testator intended 
to benefit his brothers personally ; and that his gift to them 
and their heirs male would if valid have carried W’ith it the 
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enjoyment by each of his share during life. They therefore 
thought that that intention, though it was mixed up with 
the intention to give an estate tail, might lawfully take 
effect, and held that each of the brothers took an estate 
for his life (41-2, 43). 

It was, however, suggested that a Court of construction 
might hold, in favour of the intention, that a fee simple or 
absolute interest was conferred by inapt words or disposi- 
tions, just as in English law an estate tail was often held to 
be conferred by inapt words or dispositions, because it 
came nearest to effecting the actual intentions of the 
testator. With reference to that contention their Ix)rdships 
observed as follows : — “ But if this testator intended not 
to give an absolute interast, which their Lordships hold to 
be clear from his introduction of heirs male, it is impossible 
to say that his intention is more defeated by the law which 
cuts down his gift in tail to a life interest, than it would be 
by straining the will to give an absolute interest, in which 
case the property might pass away from the family to a 
mortgagee, or a general creditor, or a stranger donee. 
Their Lordships would not be justified in taking any such 
liberty with the will (42).” {Lord Ilobhouse.) SreemU'J'TY 
Kristokomonev Dossek V. Mahakaj.ah Nokendko 
Krishna Bahadoor. (1888) 16 I. A. 29 

16 C. 383 (395)^ 5 Sar. 286. 

Estate in tail male -Bequest of^Kcstraint on alie- 
nation annexed to — Validity of. 

An estate in tail male such as that which the testator has 
attempted to create could not exist with the terms of non- 
alienation attempte<i to be annexed to it, even in England 
These would be rejected here as repugnant to a valid estate 
in tail male created by sufficient words (76). {Mr. Justice 
Willes.') JU'ITENIiROMOHUN TaGORE v. GaNENDRO- 
MOHUN Tagore. (1872) Sup. I. A. 47 = 

9 B. Jj. R. 377 = 18 W. R. 359-3 Sar. 82 = 2 Suth. 692. 

Estate in tail male — Bequest of — Validity of. 

Limitations in a will describing an inheritance in tail 
male which is a novel mode of inheritance inconsistent with 
the Hindu Law are void (74). {Mr. Justice Willes.) JUT 

tendromohun Tagore?'. Ganendromohun Tagore 

(1872) Sup. I.A. 47-9 B. L. R. 377-18 W. R. 359 = 

3 Sar. 82 = 2 Suth. 692. 

An estate in tail male, such as that which the testator 

has attempted to create in each series of limitations, is not 
authorized by Hindu law' (76). {Mr. Justice Willes.) 
JUITENDROMOHUN TaGORE v. GaNEN OROMOHUN 

Tagore. (1872) Sup. I. A. 47 = 9 B. L. R. 377 = 

18 W. R. 359 = 3 Sar. 82 2 Suth. 692. 

Estate in tail snale tfivalid — Bequest of — Estate of 

inheritafice to first taker — Inference of — Propriety. 

The will in the case before their Lordships directed that 
trustees, after the legacies and annuities had been satisfied, 
were to convey to the persons entitled to the beneficial 
interest, subject to the subsequent limitations ‘ so far as the 
terms and condition of circumstances will permit, but so far 
only, as such limitations ’ did not infringe any law then in 
force against perpetuities, “if any such law there shall be”. 
The limitations were : 

(1) To/. T-. for life; 

(2) To his eldest son born during the testator’s lifetime 
for life : 

(3) In strict settlement upon the first and other sons of 
such eldest .son successively in tail male ; 

(4) Similar limitations for life and in tail male upon 
other sons of J. T. born in the testator’s lifetime ; 

(5) Limitations in tail male upon the sons of J. T. born 
after the testator’s death ; 
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(6) “After the failure or determination of the uses and 
estates hereinbefore limited” to S. T. for life ; 

(7) Like limitations for the sons of S. T. as for the sons 
of ./. T. 

The will expressly and exclusively adopted primogeniture 
in the male line through males, preferring the eldest son, 
and excluding women and all right of provi.sion or main- 
tenance of either man or woman. 

The question was whether J. T. took not merely an 
interest for life, but by construction of law an estate of 
inheritance, or whether such an estate of inheritance could 
be implied in favour of any of his successors. 

Ileld^ that no estate of inheritance other than the void 
estate in tail male could be read or deduced from the will 

(78). 

A construction of the will giving such an estate of inherit- 
ance as the law would uphold and sanction upon J. 7\ 
would contradict the will in every particular. It would give 
the father a right of inheritance and a power of dispo.sition 
when the will says that he shall only hold for life. It 
would give the succession from him to all his sons equally, 
where llie will says that the eldest shall be preferred and 
have a separate estate of inheritance, and that until that 
estate fails, the second and so forth .shall not succeed. It 
would give succession to women, whom the will excludes. 

It would let in rights of maintenance which the will nega- 
tives. It would let in the power of alienation, which the 
will forbids. It would defeat the limitation in case of non- 
residence. It would disregard the provisions as to leasing 
and improvement, which shew, in common with the rest of 
the will, that the intention of the testator was to give and 
to give only such an inheritance as would keep together the 
property inalienable so long as a male descended in a male 
line from any of the indicated sources of inheritance should 
be in existence, and should keep up state in the family man- 
sion. There is no trace to be found in the will of an inten- 
ti<jn to create any other sort of estate; and the will, as 
clearly as language can speak without express words, declar 
es that it was not the intention of the testator that any per- 
son to take thereunder should have the estate of inheritance 
defined by the ordinary law, To create such an estate by 
judicial construction of thi.s will would be something worse 
than guesswork as to w hat the lestator might have said if 
he could be asked his meaning; for it would be to contradict 
in every article what he has intelligibly expressed (77-8). 
(Mr. Justice Willes). JUITENDROMOHUN TAGORE 7>. 

Ganendromohun Tagore. (1872) Sup. I. A. 47 = 

9 B. li. R. 377 = 18 W. R. 359 = 3 Sar. 82 = 2 Suth. 692. 

Will — Estate of inheritance. 

Bequest of — Bequest to a person^ his children and 

grandchildren if amounts to. 

Words giving lands to the donee, “his children and grand- 
children.” confer upon him an absolute estate (147). {Sir 
Robert Collier.) BHOOBUN MOHINI DEBVA v. HURRISH 

ChundeR ChOWDHRY. (1878) 5 1. A. 138 = 

4 C. 23 (27) = 2 C. L. R. 339 3 Sar. 816 = 3 Suth. 637. 

'Beqttest of — Words — '^Become oivner {maliky^ — Use 

of — '"Putra Potitradi krame"" — Absence of — Eflleet. 

The words “Irecome owner f malik) of all my estates and 
propertie.s” would, unle.ss the context indicated a different 
meaning, be sufficient to confer on the devisee an absolute 
and heritable estate, even without the words “enjoy with 
son, grandson, and so on in succession,” which latter word.s 
are frequently used in Hindu wills, and have acquired the 
force of technical words conveying a heritable and alien* 
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able estate. i^Lord Duvey.) LaLIT MOHUN SinGH ROY 
2/. ChuKKUN LaL Roy. (1897) 24 I. A. 76(88) = 

24 C. 834(849) = ! C. W. N. 387 = 7 Sar. 156. 

• Condition repugnant to — Rejection of. 

The general intention to create a known estate of inherit- 
ance would be given effect to. The particular intention to 
deprive it of its legal incidents would be disregarded as an 
attempt to legislate (76)- (.1//'. Justice IVit/es.) JUTl’EN- 

ukomohun^Tagokkz^. Ganendromohun Tagore. 

(1872) Sup. LA. 47 = 9 B. L. R. 377 = 18 W.R. 359 = 

3 Sar. 82 = 2Suth. 692. 

Inference of— Propriety — Conditions. 

In order to give effect to the general intention of the 
testator estates of inheritance will be inferred against the 
particular expression, in order to benefit as nearly as may 
be in a lawful way all whom the testator intended to benefit. 
Such a general estate of inheritance ought not to be infer- 
red in a case in which to do so would at the same time 
defeat the testator’s general intention, and lx;nefit peisons 
other than those he intended to benefit (78). (.1/^'. Justice 

Willesf) JUTTENDROMOHUN TaGORE k GaNENDRC- 

MOHUN Tagore. (1872) Sup. I. A. 47 = 

9 B. L. R. 377 18 W. R. 359 3 Sar. 82 = 2 Suth. 692. 

intention clear to create — Language employed 

imperfect or obscure — Intention ivill be ginen effect to not- 
withstanding. 

If the testator had used language to describe, liowever 
intperfectly or obscurely, an estate of inheritance defined by 
the ordinary law as ;,ithin his intention, effect ought to be 
given to that intention, when once arrived at by a fair and 
lil>eral interpretation of his language (77). {Mr. Justice 
Willes.) JUITENDROMOHIJN I’AGORE V. GaNENDRO- 

MQHUN Tagore. (1872) Sup. I. A. 47 = 

9 B. L. R. 377 = 18 W. R. 359 = 3 Sar. 82 = 2 Suth. 692. 


■ Male descendants of donee — Estate of inheritance 

on fined to — Validity of —Estate taken by donee in case of. 

The material portion of the will of a Hindu was as 
follows: “ My brother’s sous /, T", and A', shall receive, for 
defrayment of the expenses of their pious acts, the following 
out of the properties left by me, to wit,. . ..The said three 
nephews shall hold possession of the same in equal shares, 
and shall pay the Government revenue of the same into the 
Collectorate. They shall have no nglit to alienate the same 
by gift or sale; but they, their sons, grandsons, and other 
descendants in the male line, shall enjoy the same, and 
shall i>erform acts of piety as they respectively shall see fit 
for the spiritual w'elfare of our ancestoi's.” 

The !figh Court held, on the authority of “ the Tagore 
case,” that the testator, having attempted to create an estate 
of inheritance unknown to and opposed to Hindu Law, that 
estate of inheritance was void, and that the will operated 


only to confer on the planitiff an estate for life. 

It was contended before their Lordships that the case was 
distinguishable from the Tagore case, on the ground that, in 
that case, the first estate given was in terms an estate for 
life; that in the present case (the appeal before their Lord- 
ships) if the words relating to succession, ” that their 
sons, grandsons, and other descendants in the mate line shall 
enjoy the same, and shall perform acis of piety, as they res- 
pectively shall think fit, for the spiritual welfare of our an- 
cestors,” were struck out, and that the gift would be of an 
estate of inheritance; and that the intention of the testator 
to confer an estate of inheritance might be effectuated by 
striking out so much of the clause above quoted as excluded 
females from the succession. 

Held that the contention was unsustainable (58), 

Considering that the gift to the nephews is expres.sed as to 
be received for the defrayment of their pious acts, and that 
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alienation is forbidden, their lx)rdships do not construe the 
gift, independently of the words prescribing the course of 
succession, as conferring an absolute e.state. They are fur- 
ther of opinion that to alter the words prescribing the course 
of succession, so as to admit females, would Ije in effect to 
make a new will for the te.stator, and one which, so far from 
carrying his intentions into effect, would be in direct opposi- 
tion to his intention, and indeed to his main object, express- 
ed, in other parts of his will, as well as in this clause, 773 ., 
to exclude females (58-9). {Sir Robert P. Collier^ 

Kumar Tarakeswar roy v. Kumar Shoshi Shikha 
RKSWAK. ri883) lOl.A. 51 = 9 0.952(968-9) = 

13 C. L. R. 62= 4 Sar. 439. 

— Nephew — Bequest to See HINDU LAW — WiI.L — 

NEPHEW— Estate of inheritance to. 

(1897) 24 I. A. 76 (90-2) = 24 C. 833 (849-61). 

Will— Estate unknown to law. 

—{See also HINDU I.AW— INHERITANCE— I>EGAL 

COURSE OF— Bequest altering and Hindu Law- 
Will— Inheritance.) 

Beifuest of — Validity of. 

An individual member of society is incompetent to make 
a law' w!ierel)y a particular e.state created by him shall de- 
scend in a novel line of inheritance, different from that pre- 
scribed l)y the law of the land (76). {Mr. Justice Willes.') 
JUriENDKOMOHON TAGORE v. GaNENDKOMOHUN 

Tagore. (1872) Sup. LA. 47=9 B.LR. 377 = 

18 W.R. 359 - 3 Sar. 82= 2 Suth. 692. 

^The nil is that if a Hindu donor wishes to confer 

an estate of inheritance, it must be such a one as is known 
to the Hindu law (39). {/,ord Hobhouse.) SRIMUTI’Y 
KRISI'OROMONEV DOSSFE r . MAHARAJAH NORENDRO 

Krishna Bahadoor (1888) 16 I. A. 29 = 

16 C. 383 (392)= 5 Sar. 285. 

Legal course of inheritance — Bequest altering — 

Validity of. 

The attempt to confine the succession to males, to the 
entire exclusion of females, is a distinct departure from the 
Hindu Law’, ” excluding ” in the terms of the judgment in 
the Tagore case, ‘‘the leg.al course of inheritance” (58). 
{Sir Robert P. Collier.) KUMAR TaraKESWAR ROY v, 
KUMAR Shoshi Shikhareswlar. (1883)10 I A. 51 = 

9 0. 962(967 8)= 13 C.L.R.62= 4 Sar. 439. 

Will— Events which have not happened— Eights 

of parties on, 

—Declaration as to — Practice. See HINDU LAW' — 

Will — Future rights under. 

Will— Execution of. 

Attestation of. 

Attestors to. 

Capacity (Sound disposing state of mind.) 
Decision of issue as to. 

Evidence ok 

Improbaiulity of — Theory of. 
issue as to— Decision of. 

ISSUE AS to — finding PROPER ON. 

Meaning of. 

ONUS OF PROOF AS TO. 

Presumption as to. 

Proof ok. 

Proof of— concurrent findings as to. 
Signature of testator. 

Trial judge’s decision as to— Reversal in ap- 
peal OF. 

Undue influence— Execution under. 

Will — Execution of— Attestation of. 

Hindu Law— Wile— Attestation of. 
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Will — Execution of —Attestors to. 

See Hindu Law— Will— Aitestors to. 

Will— Execution of— Capacity (Sound disposing 

state of mind.) 

COMPLICATED AND LENGTHY DOCUMENT— SIMPLE 
AND SHORT WILL. 

Decision on, based on medical books and judi- 
cial Dicta, and not on evidence in the case. 
Doctor’s opinion as to— Bases of. 

Dying man— Capacity of. 

Evidence as to— Draft of will— Person pre- 
paring— Evidence OF. 

Finding as to— Fact or law— Concurrent 

FINDINGS. 

Finding in favour of— Positive finding. 

Insane delusion. 

Onus of proof of. 

Paralysis— Person affected with — Capacity 

OF. 

PRESUMPTION against. 

Presumption in favour of. 

PROOF adequate OF— EVIDENCE TO DISPLACE. 

Proof of. 

Sick man— Capacity of. 

Simple and short wii.l — Len(;thy andcompli 
cated will. 

Trial Judge’s decision on. based on credibili- 
ty OF witnesses. 

Complicated and lengthy document— simple and 

short will. 

Proof of capacity in two cases — Distinction. Sez 

Hindu Law — Will - Execution of — Capacity- 
Sick man — Capacity of — Simple and short will. 

Decision on, based on medical books and 
judicial dicta, and not on evidence in 

THE case. 

The question was whether the deceased, who had 

bean suffering from paralysis for a few years, was, at the 
time when he executed his third will on 10 — 7 — 1883, of 
sound and disposing mind. 

The Judicial Commissioner, who held against the will on 
appeal, after an examination of the evidence, cited passages 
from the treatise of Dr. Ross on Diseases of the Nervous 
System, and Dr. Qain’s Dictionary of Medicine, and then 
proceeded to quote various dicta of English Judges in cases 
of incapacity and insanity, which had little or no bearing 
upon the facts of the case before him. Under the influence 
apparently of those medical and legal authorities, and rely- 
ing on the fact spoken to by a medical witness, that there 
had been extravasation of blood in the brain, he held that 
the deceased must, at the time when he made his third will, 
have had “a fresh access of his terrible malady.” 

Held that that speculative theory, for it was nothing else, 
illustrated the danger of deriving inferences of fact from 
edical books and judical dicta^ instead of depending upon 
the facts established by the evidence in the case (181-2). 
(Lord Hatson?) SaJID ALI AND WaJID ALI v, IBAD ALL 

(1895) 22I.A. 171- 23 C. l(14)=6Sar. 627. 

^In a case in w'hich the question was as to the capacity 

of a deceased person to execute a will, their Lordships com- 
mented on the fact that a great deal of time was taken up 
in the courts below by speculative theories built on medical 
books without any facts “established by the evidence in the 
case,” a course reprehended by Lord Watson in L. R. 22 I. 
A. l7l = 23 C. 1. Their Lordships referred to that circum- 
stance in order to help the Indian Courts to economise time 
in the trial c imilar cases, (/)/r. Afnecr 4li>) Sheo 


HINDU LAW— (C^7///^.) 

Will— Execution of— Capacity— (Sound disposing 
state of mind.)— (Co/ltd.) 

Decision on, based on medical books and judi- 
cial DICTA, AND NOT ON EVIDENCE IN THE CASE— 
(Co/tid.) 

Bahadur Singh z'. Beni Bahadur Singh. 

(1926) A. I E. 1926 P. 0. 97 (100) = 3 O. W. N. 761 = 

29 O. C. 305 = 98 I, C. 667. 

Doctor’s opinion as to— Bases of. 

Eyes and expression of testator — Character and ap- 
pearance of^ if an important basis. 

There are many signs by which a doctor can determine 
whether a man’s mind is sound or no, and certainly not the 
least important is the character and appearence of the 
man’s eyes and expression. {yiscount Haldane^ L. C.) 
ARUNACHELLAM CHETI’Y?'. Ramasami Chetxy. 

(1916) 20 C.W.N. 673 = 18 Bom. L.E. 408 = 
(1916) 1 M. W. N. 399 = 23 C.L.J. 632 = 361. C. 1 = 

3 L.W. 508 = 20 M. L. T. 60 = 30 M.L. J. 666(656-7). 

Dying man— Capacity of. 

—Proof of. See HINDU LAW— ADOPTION — CAPA- 
CITY TO TAKE IN — Dying man. 

(1865) 10 M. I. A. 429 (436-7) & (434 6). 

The question was as to the authenticity and genuine- 
ness of a will. The evidence was conflicting as to the men- 
tal capacity of the testator and as to the genuineness of his 
signature. 

The leading facts as proved were as follows : — Iswar (the 
testator) appeared to have become ill at about eleven o’clock 
on the night of the 12th February, 1882, and died alx)ut 
three O’clock on the morning of the l5th February. The 
evidence assigned some time between nine and eleven O’clock 
on the evening of the 14th February as the time when he 
executed the will. The illness from which he suffered was 
a kind of fever known under the name sajor fever, which 
is attended with delirium and unconsciousness, but with in- 
tervals of consciousness. Eleven witnesses were examined 
against the will and about the same number in support of 
the will. 

The District Judge decided in favour of the will. He had 
the opjKirtunity of observing the demeanour and manner of 
the witnesses ; and, after reviewing the circumstances 
of the case, he came to apparently a clear conclusion in 
favour of the veracity of the witnesses who supported the will. 

The High Court on appeal reversed the judgment of the 
District Judge, and held that the will was not a genuine will. 
The learned judges were influenced in their decision primarily 
by the evidence of two medical witnesses, and also by their 
own observation of the alleged signature of Ishwar to the w ill. 
No evidence was, however, given at the trial on the latter 
point, nor so far as appeared in the very careful judgment 
of the District Judge, was there any argument suggesting it. 

On a consideration of the evidence and of the circum 
stances of the case, their Lordships reversed the judgment of 
the High Court and restored that of the District Judge. 
(Lord Morris.) ROMESH CHUNDER MUKERJEE v. 

Rajani Kant Mukeril (1893) 21 C. 1 = 6 Sar. 340. 

Evidence AS TO— Draft OF wili^Person prepar- 
ing— Evidence OF. 

Value of. See HINDU LAW— WILL— EXECUTION 

OF — Evidence — Draft of will — Person prepak 
ING. (1922) 44 M. L. J. 699 (704). 

Finding as to — Fact or Law — concurrent 

FINDING.S, 

P, Cfs interference with. 
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HINDU LAW— 

Will— Execution of— Capacity (Sound disposing 
State of mind) — {Contd.) 

Finding as to— Fact or Law— Concurrent 
Findings— 

{Lord Saivfsefi.') KONDAPALLI ViJAYARATNAM 

V, Mandapaka Sudarsana Rao. 

(1926)62I.A. 305(307) = 48 M. 614=23 A. L. J. 799 = 
420 L.J. 38 = (1925;M.W.N.522=27Bom.L.R, 1082 = 
22 L. W. 436 = 6 L. R. P.C. 157=30 C. W. N. 193 = 

A. I. B. 1925 P. C. 196 = 89 I. C. 733 = 

49 M- L. J. 247. 

Evidence — Case entirely one of. and of conclusion to 

be drawn from — Findings accepted. {Lord Sunifter.) BAI 
MONGHIBAI V, Pragji Dayal Hariani. 

(1925) 89 I.C. 88 = A. I. B. 1925P. C. 198, 

Whether a man at the time of making his will had 

testamentary capacity is a pure question of fact. {V iscon/it 
Dunedin^ WILLIAM ROBINS v. NATIONAL TRUST CO., 

LTD. (1927) 101 1. C. 903 (004) = 4 O, W. N. 463 = 

A. I. B. 1927 P. C. 66. 

FINDING IN FAVOUR OF— POSITIVE FINDING. 
What amounts to. 

Where, on an issue a.s to the testamentary capacity of the 
testator at the date of the execution of the will .set up, the 
trial judge recorded a finding in the following terms: — 
“The evidence does not make one think that there was any- 
thing which would show the incapacity of the testator,” 
heid that the finding was a positive finding of capacity 

(906). 

To say that the above sentence was not a positive find- 
ing of capacity seems to their Lordships as out of the ques- 
tion as to say that if one said of a man that he was not dead 
on a certain date there was no finding that he was alive 
(906). {Viscount Dunedin?) WILLIAM ROBINS v. 

National Trust Co., ltd. 1(1927) 101 1. C. 903 = 

4 O. W. N. 463 = A. I. B. 1927 P. C. 66. 

Insane delusion. 

" ’Proof of — Quantum, 

In order to constitute an insane delusion, it must be 
shown not only that belief in it was unfounded, but that it 
was so destitute of foundation that no one except an insane 
person would have entertained it (180). {Lord Watson.) 
SaJID ALI and WAJID ALI V, IBAD ALL 

(1896) 221. A. 171 = 23 0 . 1(12-3) =6 Sar. 627. 

ONUS OF Proof of, 

Beneficiary under will — Onus on. See HINDU LAW 

— Will — Benefit under— Person taking. 

English law as to — Ontario Courts — Ijiw in — 

Difference betiveen — Which correct. 

The English Courts have gone what some might think 
pretty far on the question of what duty lies on those who 
propound a will. Those who propound a will must show 
that the will of which Probate is sought is the will of the 
testator, and that the testator was a person of testamentary 
capacity. In ordinary cases, if there is no suggestion to the 
contrary any man who is shown to have executed a will in 
ordinary form will be presumed to have testamentary capa- 
city, but the moment the capacity is called in question then 
at once the onus lies on those propounding the will to affirm 
positively the testamentary capacity. Moreover, if a will is 
only proved in common and not in solemn form, the same 
rule applies even though the action is to attack a Probate 
which has been granted long ago. The Appellate Division 
of the Court of Ontario has, however, taken the view that 
once Probate is granted though only in common form, the 
onus is on him who seeks to set it aside. 

138 
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Will— Execution of— Capacity (Sound disposing 
State of mind) — {Contd,) 

Onus of — Proof oy— {Contd,) 

Quaere as to which of the two views is right (905). 
(Viscount Dunedin.) WILLIAM ROBINS 7). NATIONAL 

Trust CO., I.TD. (1927) 101 I.C. 903 = 4 O.W N. 463 = 

A. I.B. 1927 P. C. 66. 

Hindu Imw — Reversioner — Suit by — Defetidant 

settingup 7mll of last male inoner in — Capacity of last 
male osoner — Proof of — Onus as to. 

The onus of proving the testamentary capacity of Shib 
Singh (the validity of wiiose will was in question) of course 
lies on those by w’hom the will is propounded (22). 

So held in a suit by the respondents for a declaration of 
their reversionary right to succeed to the estate of Shib 
Singh on the death of his widow, the defendants in the suit 
being the widow of Shib Singh and others who relied on a 
will alleged to have been executed by Shib Singh. {Loyd 
Robson?) Beer Singh v. U'ti’am Singh. 

(1910)38 I. A. 13=38 C. 355 (366-7) =8 A. L. J. 123 = 
13 Bom. L. B. 59 = 21 P. L. B. 1911=9 M L T. 115 = 
15 C. W. N. 177=1 P.W. B. 1911 = 9 I.C. 33 = 
21P.R. 1911 = 13 C. L. J. 72 = (1911) 1 M. W. N 86 = 

4 Bur. L. T. 35 = 21 M. L.J. 100. 

Probate —Application for — Onus in. See PROBATE 

—Application of— Capacity of Testator— Proof 
OF— onus as to. 

Par \L vsis— P erson affegi ed with— Capacitv of. 

Proof of. 

The question was whether the deceased, who had been 
suffering from paralysis for a few years, was, at the time 
when he made lus third will dated 10 — 7 — 1883, of sound 
and disposing mind. 

Held, on the evidence reversing the Judicial Commis- 
sioner and restoring the trial judge, that the testator was of 
sound disposing mind when he made the will in que.stion. 
{^Lord Watson.) SaJID ALI AND WaJIDAli r . IbaD 

All (1896) 22 I. a. 171 = 23 C. l = 6Sar. 627. 

Proof of— Simple will— Complicated settlement 

Distinction. 

A permanent paralytic affection, whilst it must to .some 
extent diminish the physical energy of the sufferer, does not 
necessarily impair his mental powers to such an extent as 
to render him incapable of transacting business or of execut 
ing a will. Even in cases where the mental faculties of 
the person affected have been greatly enfeebled by physical 
weakness, he may still be capable of devising and intelli 
gently executing a will of a simple character, although un- 
fit to originate or to comprehend all the details of a compli- 
cated settlement (177-8). {Lord PVatson.) SaJID ALI AND 
WaJID Ali IBAD All (1895) 22 I. A. 171 = 

23 C. l(10-l) = 6Sar. 627. 

Presumption against. 

Grounds — Attestor and medical attendant of tes- 

lator's family — Nou^examinatiou of. 

Where the learned Judges of the High Court considered 
that the fact that an attesting witness of the will set up, 
who was also the medical attendant of the family of the 
testator, was not called threw the gravest doubt on the case 
of the party who set up the will, their lordships observed 
that it might be safely assumed that if the witness had been 
called he w'ould not have said that the testator was uncon- 
scious when he executed the w*ill (633). {Sir John Edge ) 
Bankim Behari Maiti V. Srimati Matangini Dasi * 

(1919)24 c. W. N. G 2 Q. 
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Will— Execution of— Capacity (Sound disposing 
state of mind) — {Cc7itd.) 

Presumption in favour of. 

Grounds — Widow’s acquiescence in will. See 


Hindu Law— Adoption— Presumption in favour 

OK— CIRCUMSTANCES J USTIF YING— DviNG MAN, 

(1865) 10 M. I. A. 429 (433). 
Proof adeouate of— Evidence to displace. 

FMdciue of serious illness and general intemperance 

not sufjicient. 

Where the party on whom the onus of proving the testa- 
mentary capacity of an alleged testator lies has discharged 
that obligation by adducing satisfactory evidence, such evi- 
dence is not displaced by mere proof of serious illness and 
of general intemperance (22). {Lord Robsonf) PEER 

Singh v. Uitam Singh. (1910) 38 I. A. 13 = 

38 C 356 (366 7) = 8 A. L. J. 123 = 13 Bom. L. R. 59 = 
21 P L R. 1911 = 9 M. L. T. 115 15 C. W. N. 177 - 
1 P. W. R. 1911- 9 I. C. 33- 21 P. R. 1911 = 
13 C L J 72 = (1911) M. W. N. 86 - 4 Bur. L. T. 35 = 

21 P. L.R. 1911-21 M. L. J. 100. 

PROOF OF. 

^Quantum. 

The question was as to the genuineness and validity of a 
will and codicil alleged to have been executed by a sonless 
Hindu bequeathing his ancestral as well as other real and 
personal estate, in the main, to certain charities, provision 
being made in it for the maintenance of his widow, daugh 
ter, and female relations. The appellant, the deceased’s 
widow, contended that both the instruments were forged ; 
and that at the time when they were respectively alleged to 
have been executed, the deceased was insensil)ie. 

Hehf on the evidence affirming the court below, that the 
deeds in question were duly executed by the deceased arid 
that he was in a sound disposing state of mind when he did 
so (343-4). {Mr. Pemberton Leigh.) NaGALUTCHMEE 
UMMAL V. GOPOO NADARAJA (*HETTV. 

(1866) 6 M. I. A 309 1 Sar. 543. 

On an application for probate of a v. ill alleged to 

have been executed by a deceased person, the question was 
whether the will was genuine or a forgery. 

The District Judge, who tried the ca.se, pronounced in 
favour of the will, but on appeal his deci'^ion was reversed 
by the High Court, who rejected the application for probate 

of the will. . , T^• 

Held., reversing the High Court, and restoring the Di.s- 

trict Judge, that the petitioner adduced sufficient ev idence 

to establish the genuineness of the will and the capacity of 

the testator to make it, and that the evidence for the 

defence was not sufficient to destroy the petitioner’s case on 

either of those points (143). {Mr. Shandf), BaMA SOON- 

dari Debi V, Tara Soondari Debi. 

(1891) 18 I. A. 132-19 C. 65(78) = 6 Sar. 66. 

Where a codicil was disputed by the testator’s son 

on the ground that, if signed at all by the testator, it must 
have been signed when he was unconscious and the evi- 
dence of the attestor to the cotiicil amounted to this, that 
the testator was in a state of high fever and of extreme and 
increasing weakness ; that he was strong enough to dictate 
a clause ; that he was then exhausted, fell hack, and never 
spoke again till after the signature ; that his wife dictated 
the rest, he making no objection ; that sometime (an hour 
or so) afterwards a fair copy was brought to him to sign ; 
whether it was read over to him or not the witness could 
not say ; that he held out his hand, for a pen as the witness 
thought ; that he was not able to write ; that he was made 
to sit up and his hand was guided ; that his holding out a 


HINDU l^AV^-{Contd.) 

Will— Execution of— Capacity (Sound disposing 
state of miTi6)—{Contd.) 

Proof 0'e~~{Contd.) 

hand for a pen when invited to sign made the witness think 
that he understood what he was doing at the time when he 
executed the document ; that the witness had no communi- 
cation with the testator all day except to ask him off and 
on how’ he felt, and to receive for answer a nod, or the 
expression “ So so ” ; and that the testator said nothing 
else the whole day except to dictate the codicil ; held, that 
the account was that of a man who had all day been declin 
ing in power and had l_>ecome at length wholly incapable, 
too exhausted to speak, to sit up, or to write, and that the 
evidence, to put it at the highest, still left open the infe- 
rence that, after the testator sank back exhausted, he was 
not capable of a testamentary act (161-2). {Lord Hob- 

house.) Sala Mahomed Jaffer Bhoy v. Dame Janbai. 
(1897) 24 I. A. 148 = 22 B. 17 (36-7) = 1 C. W. N. 481 = 

7 Sar. 173. 

The appellant propounded a document as the will of 


her late husband, M. The District Judge admitted the 
document to probate. The High Court on appeal reversed 
his decision, and dismissed the appellant’s petition with 
costs. The sole question in issue was the testamentary 
capacity of the alleged testator. 

Held, affirming the High Court, that there was no satis- 
factory evidence to shew that the alleged testator under- 
stood the business of the making of the alleged will (ll7). 
{Lord Macnaghten.) KaSH MOHINI DASI v UMFSH 

Chundlr Biswas. (1898) 26I.A. 109 = 

25 C. 824 (833)= 2 C. W. N. 321 - 7 Sar. 298. 

• *011 an application by the appellant for probate of a 

w ill of one S, the question was whether the will was in fact 
executed by .S', and whether he was at the time of executing 
it mentally capable of understanding the dispositions of the 
will, and whether he knew what those dispositions were. 

Held, reversing the High Court, and restoring the trial 
Judge, that the will was duly pioved to be (he genuine will 
of S. {Sir John Edge?) BaNKIM BEHARI MAITI v. 
Srimati Matangini Dasi. (1919) 24 C. W N. 626. 

The appeal arose out of an application by a Parsee 


lady for the probate of a will which she alleged had been 
executed by her husband shortly before his death. 

The District Judge of Bangalore granted the probate. 
His order was, however, reversed by the Resident of Mysore. 
The appeal to Ilis Majesty in Council was against the order 
of the Resident. 

The caveator was the eldest son of the deceased. His 
case was, in the first place, that his father w’as not compe- 
tent or in such a condition, mentally or physically, as to 
make a valid disposition ; in the second place, that if it was 
competently made, it was made under the undue Influence 
of his second wife, the petitioner. 

Held, on the evidence, that the order of the Resident 
ought to be .set aside and that of the District Judge 
restored. {Mr Ameer Ali?) MOTIBAI HORMUSfEE KANGA 
?• JAMESTJEE HORMUSJEE KANGA. 

(1923) 29 C. W. N. 46 = 80 I. C. 777 = 22 A.L.J. 98 = 

A.I.R. 1924 (P.C.) 28 = 26 Bom. L. R. 579 = 
(1924) M.W.N. 173=19 L-W. 437 = Ii.R. 6 A. P.C. 166. 

Quantum — Authority to adopt — Will giving. 


The question was whether a deceased Hindu had given 
his widow' permission to adopt a son. The alleged authority 
was contained in a will alleged to have been executed by 
the deceased. The case of rhe reversioner, who challenged 
the authority, was that the deceased had a paralytic stroke 
some months before the date of the alleged will and that he 
was totally incapacited for writing the will (the case for the 
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Will— Execution of— Capacity (Sound disposing 
state of mind)— 

Proof OY~{Coiti(i,) 

adopted son being that the deceased had himself written out 
the will) or for doing the acts alleged in the written state- 
ment of the adopted son, and that the will was fabricated 
after the death of the deceased. 

Held that the affirmative evidence regarding the capacity 
of the deceased to write the will and its due execution and 
attestation was overwhelming. {A/r. Ameer Ali.) SheO 

Bahadur Singh v. Beni Bahadur Singh. 

(1926) A. I. R. 1926 P. C. 97 (99) = 3 O. W. N. 761 = 

29 O. C 305=98 I. C. 567. 

Rules for — Succession Act of 1865 — 46 and 48. 

The rules for the establishment of the capacity of 
the testator and the circumstances which would lead to 
the invalidation of a will are embodied in Ss. 46 and 48 of 
the Indian Succession Act which practically embody the 
principles of the English law on the subject (443). (/>/;'. 

Ameer Ali.) MOTIBAI IIORMUSJEE KaNGA v. JaMSETJEE 
HORMUSJEE KaNGA. (1923) 19 L. W. 437 = 

22 A. L. J. 98 = A. I. R. 1924 P. C. 28 - 
(1924) M. W.N. 173=34 M.L.T. 4 = 26 Bom LR. 579 = 

29 C. W. N. 46=80 I. C. 77. 

Sick man— Capacity ok. 

Ho iniCJiiiof: of making 7oill prior to ilhiess^Ho 

instructions prex'iously given nor preparations made for the 
purpose. 

In a case in which the question was as to the te.stamen- 
tary capacity of an alleged testator, their I.ordships olxserv- 
ed that it must be borne in mind tliat the alleged testator 
(lid not seem to have had any intention of making a will 
before his illness, and that the case before them was not like 
a case in w'hich a testator executed a dispcjsiiion of his 
property for which instructions had been given or prepara- 
tions made while the mind was in vigour (116). {Lord 
Afacnaghton.) RaSH MOHINl DaSI v. UMESH Chunder 
Biswas. (1898) 25 I. A. 109=25 C. 824 (832) = 

2 C. W. N. 321 = 7 Sar. 298. 

See Hindu raw— Wile — Execution of— 

Capacity— i'AKAEYSis— PERSON akkecteo with. 

(1896) 22 I. A. 171 (177-8) = 23 C. 1 (10 1) 

Simple and short will — Complicated will — Distinc- 

tim between cases of. 

In a case in which the question was w hetliei a deceased 
person was in a sound and disposing state of mind when he 
executed a will and a deed-poll, it was suggested that the 
testator was t(X) ill to stand the mental and physical fatigue 
of mastering the contents of the documents, or forming a 
judgment on them. With reference to this contention, 
their Lordships observed : — The testator w'as, no doubt, 
very ill and suffering from fever, and in fact in a more 
critical condition than he himself and those about him pro- 
bably thought. And it is possible that he could not have i 
stood the fatigue of mastering the whole contents and 1 
effect of a lengthy document like the will if it had been 
necessary for him to do so. But, in the opinion of their 
Lordships, he was quite capable of understanding and 
appreciating the effect of a short and comparatively simple 
document like the deed-poll, or a clause in the will such as 
the 26th clause (l58). {Lord Daveyf) Bai GUNGABAI v . 
BhuGWANDAS Valji. (1906) 32I.A. 142 = 

29 B. 630(668) = 9 0. W. N. 769 = 7 Bom. L. R. 864 = 

3 A. L. J. 68 = 8 Sar. 813 = 16 M. L. J. 271. 

— Where the question was whether a will of substan- 

tial length propounded by the respondent as the last will 
and testament of her deceased husband w'as really executed 
by him or was a fabrication and a forgery, and admittedly | 


HINDU LAW— (0«/(/.) 

Will— Execution of— Capacity f Sound disposing 
state of Mind— (CWf/.) 

Sick man— Capacii y OY —{ Co } itd .) 

no draft was ever made of the will, held that the fact that 
there was no erasure or alteration of any kind from begin- 
ning lo end of the whole document was in itself a remark- 
able fact. 

That a man stricken with illness, as the deceased was, 
should have been able to dictate in clear, logical, and even 
legal form, a complete and consecutive account of all his 
wishes, divided into separate paragraphs, including a speci- 
fic enumeration of his whole estate, without one single error 
from beginning to end, is a matter which arrests attention 
and provokes comment. {Lord Ihtckmasler.) KaM GOPAE 
LAL 7'. Aipna KUNWar. (1922) 49 I. A. 413 (415 6) = 
44 A. 495 (498) = 31 M. L. T. 277 -21 A. L. J.402 = 
A. I. R. (1922) P. C. 366 = 27 C. W. N. 485 = 

1 Pat L. R. 273=69 I. C. 31. 

Signature of — Suspicion from. See HINDU L.WV — 

Will- Sign.ature of test.ator in. 

Simple and short will — lengihy and 

COMPLICATED WILL. 

Proof of capacity in cases of — Di.stinrtion. .S'ee 

Hindu law— Will— Execution of— c apacity— 
Sick man— Capacity of— Simpi.e and short wii.t.. 

Trim. Judge’s decision on, ha.sed on 

CUEDIBILITV C)F WI I NESSES. 


Interference in appeal with. 


On an application for probate oi a will, the question was 
w hether the testator was in a sound and disposing state of 
mind when he executed the will. 'Phe District Judge, wlio 
saw the witnesses and obsei ved their demeanour, found in 
favour of tl)e will and granted probate. The High Court, 
on appeal, reversed his decision. The question was simply 
which set of witnesses should be l)elieved. 

Held, that the High ('oiirt, who had not the advantage 
of seeing the witnesses and obberving their demeanour, 
ought not to have reversed tlie decision of the Di.btrict 
Judge. (Sir Richard Couch.) SHAMA CHURN KUNDU 
V. KhE'J riomoni D.aSI. (1899) 27 I A 10 = 

27 C. 621 (528) = 4 0. W. N. 501 = 2 Bom. L. R. 568 = 

7 Sar. 638. 


On an application for probate of a will, an issue was 

rai.sed as to whether the testator was of sound disposing 
mind when he executed the will. The trial Judge, who 
heard and saw the witnesses, held that the applicant liad 
failed to prove that the testator was of sound disposing 
mind. The learned Judge correctly laid down for his own 
guidance the essentials of a “sound disposing nnnd.” The 
Court of Appeal, who suffered under the disadvantage of 
neither seeing nor hearing the witnesses, nevertheless held 
that the onus on the plaintiff had been discharged, and 
admitted the will to probate. 

Held, reversing the Court below, that the trial Judge was 
right in holding that the plaintiff had failed to discharge 
the burden of proof. 

Their Lordships also observed on the impropriety of the 
Court of appeal reversing the conclusion of the trial Judge 
in such a case. {Lord Collins.) ShuNMUGAROYA 
MUDALIAR 7'. MANIKKA MUDALIAR. 

(1909) 36 1 A. 185 (190 1) - 32 M. 400(408-9) = 
6 M. L. T. 304 = 10 0. L. J. 276 = 11 Bom. L R 1206 = 

31. C. 799 = 19 M. L. J. 640. 

Will— Execution of — Decision of issue as to. 

Hindu Law — Will— Execution of — Issue 
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HINDU 

Will— Execution of— Evidence of. 

( 5 ^^ Hindu Law— Will— Execution of — Proof 

of.) 

ADOPTION RECITED IN WILL — FaCTUM OF — CONSI- 
DERATION OF — Necessity. 

AlTESTORS. 

Beneficiary under will. 

Best evidence procurable. 

Clear and satisfactory evidence of execu- 
tion-improbability of will— Theory of. 
Consideration of — Improper way of. 

Draft of will. 

Evidence given in other proceedings by wit- 
nesses whom party had no opportunity to 

cross-examine. 

Medical officer who a'itended on testator. 
Quantity and quality of. 'lO be expected 
lapse of time. 

Registrar who registered will at residence 

OF TESTATOR. 

Sick. man. 

Simple and short will— Lengthy and compli- 
cated document. 


Suspicion. 

Testator’s subsequent statements consistent 
OR inconsistent with execution, 
witnesses called to prove execution— low 
position of. 

Adoption recited in will— Factum of— 
Consideration of — necessity. 


Decision as to factum of adoption— Propriety. 

Probate — applicai ion for — Adoption 

(1916) 30 M.L.J. 624 (631). 


Attestors. 

Lvidence of. See HINDU Law Will 

tors to. 

beneficiary under will. 

Evidence to l)e adduced by. See HINDU 

■^ViLL— B eneft under— Person taking. 

Best evidence procurable. 


— AlTES- 


Law 


Necessity. 


A will is one of the most solemn documents known to 
the law By it a dead man entrusts to the living the car- 
rving out of his wishes, and as it is impossible that he can 
be called either to deny his signature or to explain the cir- 
cumstances in which it was attached, it is essential that 
trustworthy and effective evidence should be given to esta- 
blish compliance with the necessary forms of law. In the 
present instance, no formalities are essential. Proof of the 
testator’s signature is all that is needed ; but, in case of 
doubt or dispute, justice requires that the best evidence pro- 
curable of that signature should be furnished, and an attempt 
to support the signature by anything that falls short of this 
standard is a matter which, though it may not be fatal, is 
a serious defect. {Lord Bnckmaster.') RAM GOPAL I.AL 
V AIPNA KUNWAR. (1922) 49 I-A. 413 (417-8) = 

■44 A 496(500)=31]Vr.L.T. 277= = 21 A.L.J. 402 = 

A I.B. (1922) P.C. 366=27 C.W.N. 486 = 

1 Pat. L.B. 273 =69 I.C. 31. 

CLEAR AND SATISFACTORY EVIDENCE OF EXECUTION 

—Improbability of will— theory of. 

—Degree of improbability required to prevail against 


such evidence* S££ HINDU I^AW — W ILL^EXECUTION 

OF— Improbability of. 

(1894)22I.A. 12(23) = 22 C 519(531). 


HINDU JjAW—(Conid.) 

Will— Execution of— Evidence oi—(Contd.) 

Consideration of— Improper way of. 

Contents of will — Opinion formed from — Const- 

deration of evidence in light of. 

In a case in which the question was whether a will was or 
was not the last will of the testator, or was a forgery, 
the trial judge found that it was a forgery, doing so pri- 
marily from a consideration of the contents of the w'ill, 
which he considered so extraordinary as to overbalance 
altogether the evidence of the witnesses who spoke to 
having been present and seen the testator sign the will, and 
to having themselves signed the will as witnesses. 

Held^ agreeing with the High Court, that the trial judge’s 
method of procedure in discussing the question before him 
was an erroneous one, namely, first to make up his mind 
about the contents of the will, and then to look at the posi- 
tive evidence in favour of its execution from that stand- 
point. {Lord Davey.) BULLI KuNWAR v. BHAGIRATHI. 

(1906) 9 C.W.N. 649 = 16 M.L.J. 266. 

- — Prepossession that testator cottld not have made 

particular will — Consideration of e^ndence influenced by. 

In a case in which the question was whether a will set up 
by the widow and nephew of a deceased Hindu was really 
executed by the deceased or was a forgery, the case for the 
parties disputing the genuineness of the will was that the 
deceased had every intention of making a will but that he 
had intended to make a will in favour of a school, and that 
therefore the will set up was not the sort of will that he 
would have made. This notion that the deceased meant 
to make a will in favour of a school got so much into the 
mind of the trial judge that his judgment was swayed by 
that predominating opinion to begin with, and that he 
then looked at each witness with a sort of idea of trying to 
find out why the witnesses could not be reliable, instead 
of beginning with the witnesses and then seeing if there 
was any special reason why they should not be speaking 
the truth. 

Their I^ordships disapproved of the way in which the trial 
Judge approached the appreciation of the evidence of the 
witnesses. {Lord Dunedin). PaLCHUR SaNKARAREDDI 
7' PaLCHUR MahALAKSHMAMA. (1922)17 li.W. 1 (5) = 
A.I.R. (1922)P.C.315- 31 M.L.T. 307 (P.0.) = 

27 C.W N. 414 = 70 I.C. 949. 

Draft of will, 

Admissibility in e^'idence of — Testator not signing 

or adopting same. 

Qito're whether any valid argument can be formed upon 
a draft will not signed or adopted by the person for whom 
it was prepared, {yiseount Cave). VaratHA PiLLAI v. 
JeevarathNAMMAL. (1919) 46 I.A. 285 (292) = 

43 M. 244 (251)= 24 C.W.N. 346 = 27 M.L.T. 6 = 
18 A L.J. 274 = 22 Bom. L.R 444 = (1919) M.W.N. 724 = 

10 L. W. 679 = 63 I.C. 901 = 38 M.L.J, 313. 

Person preparing — F,vidence of — Value of — Under- 
standing by or mental capacity of testator — Issue as to^ 
Distinction . 

On an issue as to w’hether a paper writing alleged to 
to have been the last will of a lady was in fact executed by 
or on her behalf, held that the evidence of a person who 
was not a witness to the execution of the will, but merely 
deposed to having prepared the draft of the will had little 
or no bearing on the question whether or not the alleged 
will was in fact executed (704). 

The Courts in India have attached more importance and 
j significance to this document (the draft) than it deserves. 
There can i>e no doubt that the alleged will was based on 
it. and with such modifications as were necessary for the 
purpose in hand was in effect a reproduction of it. It might 
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HINDU LAW— 

Will— Execution of— Evidence oi—{Conid.) 

Draft of will— 

have l>een of distinct value if the issue had been whether 
the lady had understood an instrument admitted or proved to 
have been executed by her, or if her mental capacity had 
been questioned. But that is not the issue here; the only 
matter in contest is the fact of execution by or on behalf of 
the lady. {Sir Lawrence Jenkins). BAIKUNTHA NATH 
CHATTORAJ V, PRASANNAMOYI DEBYA. 

(1922) 27 C.W N. 797=9 O. & A.L.E. 601 = 
72 I.C. 286 = (1922) P C. 409 = 44 M.L.J. 699 (704). 

Preparation of ^Discrepancy as to — Effect of. 

In support of the case that the will set up was not 
genuine, much stress was laid upon a discrepancy in the 
evidence adduced in proof of the will, viz., that the wit- 
nesses at the earlier judicial investigation described the w 1 1 
as having been immediately dictated by the testator to 
the writer; whereas at the trial of the cause (out of which the 
appeal before their D^rdships arose), they deposed that E 
niade the draft from the dictation of the testator, and tha 
D made a fair copy from it. With reference to this point 

their Lordships observed as follows 

This discrepancy certainly exists, but it is one ^^hlch 
might be found in many a case free from suspicion. It may 
have proceeded from mere inaccuracy of recollection; and 
sometimes in native statements an intermediate agency is 
passed over, and an action ascribed to an immediate 
source, which in truth proceeded from a derivative one 
(9<M00). {Sir James W. Colvile). SOOKENDkONATH ROY 

7 '. MUSSV'MAT Heekamonee Burmoneah. ^ ^ 

(1868) 12M.I.A. 81 = 10 W.R. 35 -1 B.L R. P C. 26- 
^ 2 Suth. 147= 2 Sar. 372. 

■Preparation of — Suspicion as to — p^vidci-ce of txe- 

^ * 


cution when not destroyed by. 

In a case in which the High Court held against the gen- 
uineness of the will set up on the ground inter alia, that 
the evidence as to the draft of the w'ill was suspicious and 
that it appeared that the draft produced so far from having 
Ijeen prepared beforehand had been made from the will it- 
self, their Lordships, while recognising there were grave 
suspicions as to the preparation of the draft, held that, as 
there was a tendency amongst litigants in India, as else- 
where, to back up a good case by false evidence, the suspi- 
cious character of the story as to the draft did iiot destroy 
the evidence as to the execution of the will (632-3;. {Sir 
)ohn Edpe^ BANKIM BIHARI MAITI v. SRIMA'II 

Matangini DaSI. (1919) 24 C.W.N. 626. 

Production of— Examination of pleader who cor- 

reeled draft — Necessity. 

In a case in which the question was as to the testamen- 
tary capacity of an alleged testator, their lordships observed 
that it was a very important fact that the principal, “ 
the sole, actor in the drama did not produce the draft of 
the will which he said was sent to a pleader for correction 
and returned by him, and that the pleader himself had not 

been called, though he might have thrown 

the case (116). (.Lord Macnaghten). RASH MOHINI 

DASI r. UMESH CHUNDER BISWAS 

(1898)26 I.A. 109 = 26 0. 824(833) = 

2 C.W.N. 321=7 Sar. 298. 

Evidence given in other proceedings by 

WITNESSES WHOM PARTY HAD NO OPPORTUNITY TO 

CROSS-EXAMINE. 

Admissibility of, against him. 

In a suit between the widow and the male heirs of P, 
the question was as to the genuineness of a wdll set up by 
P's widow in her own favour alleged to have been executed 

by P. 


HINDU LAW— (6V«/^/.) 

Will— Execution of— Evidence oi’~{Contd.) 
Evidence given in other proceedings by 

WITNESSES WHOM PARTY HAD NO OPPORTUNITY 
TO CROSS-EXAMINE— 

On the death of P certain depositions were taken, not, 
however, in the suit out of which the appeal arose, but long 
before the institution of the suit ; and it appeared that they 
were taken for an entirely distinct purpose, namely, in one 
case, for the purpose of the proceedings going on in the 
Civil Court, and, in the other case, for the purpose of the 
proceeding before the Collector. The object of the proceeding 
in the Civil Court was to substitute the name of the appel- 
lant for the name of P in all proceedings with respect to the 
property of the deceased in the Civil Court. 

The object of the proceeding before the Collector was to 
have the name of the appellant registeied instead of the 
name of A*, as proprietor of his estate. It seemed that the 
Collector acted upon the will, and that then the Civil Court 
acted upon the decision of the ('ollector. It did not appear 
that the respondents had an opportunity of cross-examining 
the witnesses examined for the appellant in the said procee- 
dings. 

Held that neither the said proceedings nor the evidence 
given for the appellant therein were evidence in the suit 
upon the fact of tlie will being genuine or not genuine 

(284-5). 

The decision of the Collector, of course, was not a pro- 
ceeding in any Court of Justice at all ; it was a not a judi- 
cial proceeding, and, by the Regulation VIII of 1800, it 
is expressly provided that the entry of the Collector shall 
not in any degree “affect the rights of any party whose 
name may be registered therein as the ostensible proprietor 
of the land, or whose name may not have been registered 
as the proprietor, hut who may estai)lish a right of pro- 
perty in tlie Dewanny Adawlut, or otherwise" (285). {Mr. 
Pemberton Lei ^h.) RaNV PaDMAVA'H 7-. BaBOO DOOLAR 
Sing. ' (ie47) 4 M I.A. 259 = 7 W.R. 41 P. C. = 

1 Suth. 178 1 Sar. 348. 

Medical officer who attended on testator. 

-Peading over of will to — Evidence of witnesses as to 


— Medical Officer himself not recollecting occurrence — Ef- 
feet. 

In a case in which the genuineness of a will was in ques- 
tion, it was alleged by the witnesses for the will that during 
the night in which the will was executed, the night before 
the testator’s death. Dr. D, who was said to be a gentleman 
of good position was called in to attend the testator, and 
was present, when the will was read over. But the Doctor 
when called could recollect no such occurrence. 

The District Judge, w'ho held against the genuineness of 
the will, attached great importance to that discrepancy. 
The High Court, who reversed him, thoug I it not un- 
natural that that gentleman might have forgotten a single 
visit to a patient after the lapse of many years (the will 
was executed in 1878 and the question of its genuineness 
arose in 1896). 

Their Lordships concurred in the view of the High 
Court (920 1). {Sir Arthur Wilson). KALI DaS 
CHUCKEKBUITY V. Ishan CHUNDER CHUCKERBUITY. 

(1904) 31 C. 914- 9 C.W.N. 49. 

QUANTITY AND QUALITY OF, TO BE EXPECTED — 

Lapse of time. 

Question raised after long — Probate in common form 


obtained several years bef(>re. 

As against the genuineness of a will it was urged that the 
evidence in support of it was scanty in amount and open to 
exception in quality. The High Court met that contention 
by laying stress upon ‘ the difficulty of proving, in 1896, a 
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Will— Execution of— Evidence of — {Contd.) 

Quantity and quality of, to be expected — 
Lapse of time — {Contd.^ 

will, which purports to have been executed in 1878, and of 
which probate was obtained in common form in 1884.” 

Held^ that the learned Judges of the High Court were 
right in laying stress upon that circumstance (920). {^Sir 
Arthur WUson?) KALI DAS ChUCKERBU'ITY v. ISHAN 
CHUNDER CHUCKERBUITY. 

(1904) 31 C. 914 = 9 C.W.N. 49. 

REGISTRAR WHO REGISTERED WILL AT RESIDENCE 

OF TESTATOR. 

Evidence of — Will ludd not proaicd noEvithstanding. 

In this case their Lordships reversed the decision of the 
High Court and restored that of the trial Court which held 
that the will (the genuineness of which was in question) had 
not been proved. 

Their Lordships did so notwithstanding the evidence of 
the Sub- Registrar, who registered the will at the residence 
of the deceased. {Mr. Ameer Ali.) RinDESHRI PRASAD 
HAISAKHA P>I1!I. 

(1919) 24 C. W. N. 674 = 61 I. C. 431. 

Sick man. 

AVill by. .V<v Hindu Law— Will— Execution 

Oi;_CAPACITY~(1) SICK MAN AND (2) PARALYSIS. 

Simple and short w'ill— Lengthy and 
complicated DOCUMENT. 

Cases of — Distinction. See HINDU Law — Will — 

EXECUTION OF—C \pacity— Sick man— Capacity of 
—Simple and short will. 

Suspicion. 

basis proper of decision. See HINDU Law — WILL 

—Execution— decision as to— Basis proper of. 

(1923) 19 L.W. 437 ('443-4; 

Testator’s subsequent statements consistent 
oh inconsistent with execution. 

-Viilue of. 

In a case in which the question was whether a deceased 
Rajah had executed the will set up by the respondent, his 
grandfather, both parties were agreed that the deceased in- 
tended, to make a will before he died, ousting the succession 
of his heirs and settling his whole estates upon the respond 
ent and her mother in terms of the will set up. But, while 
the appellants, the heirs ab iuUstato, contended that the 
deceased had put off the formal execution of the intended 
will till after his installation as Rajah and that he did not 
formally execute it on the date of the will set up, the respon- 
dent, on the other hand, insisted that he had on the date in 
question executed the document and delivered it as a com- 
pleted and effectual instrument to the respondent. 

^ Held that, while, on the one hand, statements made by 
the deceased after the date of the will set up showing his 
belief that he had not yet barred the succession of his legal 
heirs, and did not mean to do so before his installation, 
would militate strongly against the inference that it had 
already been formally executed, it was, on the other hand, 
equally clear that statements made by the deceased during 
the same periori, amounting to an acknowledgment that he 
had executed the document and delivered it as a completed 
and effectual instrument to the respondent, would afford a 
strong corrolx)ration of her oral testimony, which, according 
to the appellants, was perjured (l8-9). {Lord Watson.) 

Choteynarain Singh z>. mussamat Ratan Koer. 

(1894) 22I.A. 12 = 22 C. 619 (626-7) = 6 Sar. 664. 


HINDU IiA‘W~{Contd.) 

Will— Execution of — Evidence of— {Contd.) 

Witnesses called to prove execution- 

low position of. 

Adverse commerit based on — Weight of. 

The Comment that the witnesses called to prove the 
' due execution of a will might be of a better class has no 
force except upon something of a much higher level than 
mere suspicion, namely, proof which W'ould thoroughly satisfy 
the mind of a court that those persons had committed both 
forgery and perjury. {Lord Shaw.) JaGRANI KOER z'. 

Kuar Durga Prasad. (1913)41 1. A. 76 = 

36 A. 93 (98) = (1914) M.W.N. 137 = 16 O. C. 386 = 
22 I. C. 103 = 12 A. L.J. 126 = 19C.L.J. 166 = 
18 C. W. N. 521 = 16 Bom. I*. E. 141 = 
16 M. L. T. 125 = 26 M. L. J. 163. 

Will— Execution of— Improbability of— 

Theory of. 

Evidence of execution clear and satisfactory — Degree 

of improbability required to prevail against. 

The case of the respondents (that the deceased Rajah 
executed the will in question) is clearly and satisfactorily 
proved. The settled intention of the deceased to make a 
will in the precise terms of the instrument propounded is 
beyond dispute; there is a large and consistent body of testi- 
mony evidencing the preparation of the draft will, the 
making of a clean copy, the signing and sealing of that copy 
by the testator, and its attestation by the subscribing wit- 
nesses. There is consistent and uncontradirted testimony 
that the testator, as soon as these acts were completed, deli- 
vered the instrument, as a valid and legally executed instru- 
ment, to his legatee; and there is also evidence to the effect 
that he subsequently acknowledged that all these acts had 
been fKirfornied. 'The theory of improbability remains to be 
considered. In order to prevail against such evidence as the 
above, an improbability must be clear and cogent. It 
must approach very nearly to, if it does not altogether 
constitute, an impossibility (23). {Lord Watson.) CHOTEY 

Nakain Singh v. Ratan koek. 

(1894) 22 I. A. 12 - 22 C, 619 (631) = 6 Sar. 664. 
-Witt not sort of loill likely to have been made by tes- 
tator — Argument against genuineness based on — E'oree of — 
Testamentary intention of testator admitted. 

The question was as to the genuineness of a will executed 
in favour, chiefly, of the wife’s sister’s son of the alleged tes 
tator. The genuineness of the will was contested by the re- 
versionary heirs of the deceased. Their case was not that 
the deceased had no intention of making a will at all ; that 
he meant to die intestate. On the contrary, they rather put 
in the forefront that the deceased had every intention of 
making a will, and there was a great deal of evidence that 
there was a certain amount of hearsay that he had some 
intention of devoting a very large portion of his fortune to 
a charity in connection with a school for boys. That being a 
rather difficult position for the reversioners to put themselves 
into, because the moment that they asserted that there was 
another will they put themselves out of Court, because their 
only right to prevail was upon intestacy, they, therefore, 
rather hinted that it was most likely that the deceased would 
make a will, and then went on to say it was pretty apparent 
from the evidence that if the testator did make a will, the 
one in question was not the sort of will that he would have 
made. 

Their Lordships observed that the reversioners were in 
rather a curious position, which was really the old position 
of wishing to wound and being afraid to strike (4-5). {Lord 
Dunedin.) PaLCHUK SANKARAREDDI v. PALCHUR 
MahaLAKSHMAMA. (1922; 17 li. w. 1 = 

A.I.B. 1922 P C. 316 = 31 M. L. T. 307 = 

27 0. W. N. 414=701.0 949. 
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Will— Execution of— Issue as to— Decision of. 

• Basis proper of — Evidence — Suspicion. 

As against the evidence establishing the genuineness of a 
will reliance was placed on what was called the suspicious 
circumstances in the case, and the dictum in Tyrrell v. 
Painton, (1894) P. I5l, was relied upon. 

Held that, that case was distinguishable from the case 
before their Lordships (443-4). 

In this connection, it may be useful to refer to the obser- 
vations of Lord Westbury in che case of Sreemanchunder 
Dey V. Gopaulchunder Chuckerbutty, 11 M.I.A. 22, 44, 

*‘In matters of this description” (he was dealing with a 
charge of fraud in connection with a sale in satisfaction of a 
decree) ‘'it is essential to take care that the decision of the 
Court rests not upon suspicion, but upon legal grounds, esta- 
blished by legal testimony ” (443-4). (Mr. Ameer Ali.) 
MOTIBAI HORMUSJEb; KaNGA V. jAMSETJEE HORMUS 

JEE KANGA. (1923) 19 L. W. 437-22 A.L.J. 98- 
A. I. R. 1924 P. C. 28 = (1924) M. W. N. 173- 
34 M.L.T. 4 = 26 Bom. L. E. 579 -29 C.W.N.45 = 

80 I. C. 77. 

Method proi)er of approaching — Contents of will — 

Opinions formed from — Consideration of evidence in light 
of— Propriety. See HINDU LAW- WILL— EXECUTION 

OF— Evidence of— consideration of — Improper 

WAY of— CONTENTS OF WILL. (1905) 15 M. L. J. 265^ 

Method proper of approaching — Investigation of 

actual facts of case — Pious Hindu gentleman — Point of 
vie70 of-^Considcration of issue from — Propriety. 

It is little wonder that the District Judge and the learned 
judges of the High Court have come to oppo.<ite conclusions 
on the question of the genuineness of the will, for tliey ap- 
proach the matter from very different points of view. Patient- 
ly and witli every appearance of impartiality the District 
Judge sets himself to investigate the actual facts. He tries 
to place himself in the position of the alleged testator with 
all his actual surroundings. On the other hand, Ameer Ali, 
J. who claims to be intimately acquainted with the usages 
and habits of thought of his Hindu fellow-countrymen, ap- 
proaches the question from the point of view apparently of 
a pious Hindu gentleman, scrupulous and exact in the dis- 
charge of every moral and religious duty — so .scrupulous in 
deed and so exact that, in the opinion of the learned Judge, 
it becomes a matter of grave importance that no provision is 
to be found in the will for tlie worship of a family idol whose 
worship, as it appears, was maintained during the teslator^s 
lifetime by the annual expenditure of the sum of one rupee. 
Tried by so high a standard, the will is found wanting in 
many things. But for all that it is not an unlikely disposi- 
tion for such a man as the testator to have made under the 
circumstances (31). {Lord Macnaghten.) DOWLAT KOER 
V. Ramphul Das. (1897) 25 I. A. 21 = 

25 C. 469 (470-l) = 2 C. W. N. 177-7 Sar. 231. 

Method proper of approaching — Prepossession that 

testator could not have made particular will — Consideration 
of evidence influenced by. See HINDU Law — WILL — EXE- 
CUTION OF — Evidence of — consideration of — Im- 
proper way of — Prepossession, etc. 

(1922)17 L. W. 1(5). 

Provisions of will — Reasonableness or otherwise of — 

Consideration of — Propriety, HiNDU LAW — \ViLL(1) 

Dispositions of — reasonableness or otherwise 
of and (2) execution of— Presumption as to— 
Provisions of will. 

Peversat in appeal uf^ on ground to which erndence 

and argument in court belcnv had not been directed^Pro' 
priety. 

In a case in which the question was as to the genuineness 
of a will alleged to have been executed by a person the day 


HINDU IiAW-(Ct^v//r/.) 

Will— Execution of— Issue as to— Decision of 

— {Contd.) 

before his death, the Di.^trict Judge, who had the opportunity 
of observing the demeanour and manner of the witnesses, 
after reviewing the circumstances of the ca.se came to a clear 
conclusion in favoar of the veracity of the witnesses who 
supported the will. On appeal his judgment was reversed 
on the ground, ///Zr/ tliat, from the appellate Judges’ 

own observation of die signature of the deceased to the 
will, it (the signature) did not .seem to ]ye the signature of a 
dying man and its character supported the evidence of the 
witnesses who said that the signature was attached by one 
// after the testators death. On further appeal he^d by 
their Lordships that tliey could not attach much importance 
to that ground of reversal of the District Judge’s judgment 
because no evidence had been given at the trial on that 
point and there was no argument .suggesting it- {Lord 
Morris?^ MONI BHUSAN v. RAJANI KANT MOOKERJL 

(13th May 1893) H. C. File for 1893. 

Trial Judge— Decision of — Interference on appeal 

with. See HINDU LAW— WILL— EXECUTION OF— TRIAL 
JUDGE’S DECISION ON. 

Will— Execution of— Issue as to— Finding 

proper on. 

P'orgery — Finding of, neither necessary nor proper. 

Deed— Execution OF- ISSUE as to — Finding 

PROPER on. 

Will — Execution of— Meaning of. 

Deed — Mtaiiing in case of — Distinction. 

It is said that the word “execution” in reference to a will 
applies to the testator’s part alone ; for it is said that the 
testator executes, the witnesses attest. But this is utterly 
untrue. The testator does not execute ; he makes and pub- 
lishes. In truth, the word execute applies to a deed, rather 
than to a will. The word ‘‘execution’” in reference to a will 
designates the whole operation, including both the signature 
or acknowledgment of a testator, and the atte.station of the 
subscribing witnesses. It is not used at all to designate the 
testator’s part alone (40b 7). {Lord Brougham.) CASE- 
MENT V. Foulton. (1845) 3 M. I. A. 396^ 

5 Moo, P.C. 130 = 1 Sar. 293. 

Will — Execution of— Onus of Proof as to. 

The burden of proving thiit a document does contain 

the last will and testament of a deceased person lies upon the 
person propounding the same (185). {Lord Macnaghten.) 

Sri Ammai Devi v. Ski Vikrama Devi. 

(1888) 15 1. A. 176= 11 M. 486 (497-8) = 5 Sar. 190. 

The burden of proving a will is on the person who 

sets it up. {Sir Dxivreiue Jenkins.) BaIKUNTHA NATH 

CHVrrORAJ V. Prasannamoyi Debya. 

(1922) 27 C. W. N. 797 = 72 I. C. 286 = 

9 O. & A.L.R. 601 = A I R. 1922 P. O. 409 = 

44 M. L. J. 699(706). 

Benefit under will — Person taking— Onus on. See 

Hindu law— Will — Benefit under — Person tak- 
ing. 

Probate— Application for — Onus in. See PROBATE 

— afplic.ation for. 

PeversionePs suit against widoio — V/ill of last male 

o7oner in her favour set up by her in. 

Where, in a suit brought by the lieirs at law of a decea- 
sed Hindu, alleging that he died intestate, the widow of 
the deceased set up a will by him in her favour, held that it 
was incumbent upon her to produce clear and conclusive 
evidence in favour of that instrument (285). {Mr. Pember- 
ton Leigh.) RaNY PUDMAVATI V. BABCO DOOLAR 

Singh. (1847) 4 M.I.A. 269 = 7 W. R 41P. C.= 

1 Suth. 178 = 1 Sar. 348. 
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HINDU LAW— 

Will— Execution of — Onus of proof as %o^(Coui(/.) 

- — See Hindu Law— Reversioner— Presumptive 
REVERSIONER— Status OF— Declaration of — Suit 

AGAINST WIDOW FOR — WILL BY DECEASED ETC, 

(1901) 28 I. A. 186 (188-9)-23 A. 405 (413). 

Rci'ersioiier's suit for declaration of invalidity of 

alleged unll of last male cnvner — Defendants* persons claim- 
ing under will. 

In a suit by the nephews (brother’s sons) of a deceased 
Hindu for a declaration that a will alleged to have been 
executed by the deceased in favour of his sister’s daughter 
and her sons was a forgery, that the deceased died intestate 
without making any disposition of his property, and that, 
consequently, the plaintiffs, as his nearest male reversioners 
were entitled to the succession to his estate, held that, as the 
right of the plaintiffs, as the legal heirs of the deceased, was 
indisputable, the onus of establishing, without reasonable 
doubt, that the will propounded w'as the will of the decea- 
sed lay upon the defendants (675, 684.) (d/; , Ameer AH.) 

Hindeshri Prasad z/. Raisakha Kibi. 

(1919) 24 C. W. N. 674 = 61 I.C. 431. 

Widaids suit against third parties — Will of last 

male oioner in their fa7'our set up by them . 

The plaintiff-appellant was the widow of a deceased 
Hindu, and was admittedly the sole heir to his property, 
moveable and immoveable. The respondents, however, in- 
sisted that the appellant’s title, as heir-at-law, was displaced 
by a will and codicil, executed by her husband before his 
death. The appellant denied the genuineness and validity 
of both the instruments. 

Ifehf that the o)tns of proving the will and the codicil 
was, of course, upon the respondents, who relied upon 
them (338). {^Mr. Pemberton Leigh.') NaGALUTCHMEE 

Ummalt'. Gopoo Nadaraja Chetty. 

(1856) 6 M. I. A.309=l Sar. 543. 

Will— Execution of— Presumption as to. 

Attestors. 

BENEFIT UNDER WILL— PERSON TAKING -PREPARA- 
TION OR WRITING OK WILL BY. 

DRAFT OF WILL. 

Evidence OF WITNESSES TO execution given in 

SUCCESSION CERTIFICATE PROCEEDINGS AND IN 

SUIT— Discrepancy between— absence of. 
History of document— necessity— absence of. 
LAPSE OF TIME— Genuineness aitacked after 

long. 

Lawyer of position— Preparation of will not 
by. 

legatee’s death— Atiack on will made after. 
Male relations nearest— Performance of tes- 
tator’s obsequies or touching OF his corpse 
BY — Provision in will against. 

Party contesting will aileged to have been 
present at execution— Omission of, to exa- 
mine himself. 

Provisions of will- -Reasonable and natural 
char.\cter of. 

Publication of will. 

Registration of will. 

Sick man. 

Signature of testator. 

Witness not an attestor. 

AlTESTORS. 

Examination of — Failure — Presumption adverse 

from — Propriety — Failure not due to fatdt of propoun- | 

der. i 


HINDU LAW— (C^;«A/.) 
Will— Execution of— Presu 

An'ESTORS— (CiV/ZA'.) 


M 


ption as Xfi—{Contd,) 


The absence from the witness-box of the other attesting 
witnesses has been satisfactorily explained. The hearing of 
the case was not continuou.'^. There was other pressing work 
to be attended to by the court, which necessitated several ad- 
journments in the taking of the evidence. The recording of 
the evidence began before one Subordinate Judge and was 
concluded by another. Most of the attesting witnesses who 
were not examined appear to have been present to give their 
evidence on one or more of the dates fixed for the recording 
of evidence, but owing to the pressure of w'ork in the court 
they were not examined. It does not appear that any of 
them lived near the court, and there is nothing to suggest to 
their lordships that any of them were intentionally kept 
out of the witness-box by the appellant (the propounder of 
the will the genuineness of which was in question) (630). 
(^Sir John Edge.) BaNKIM BihaRI MaitI v. SRIMATI 
Matangini Dasi. (1919) 24 C. W. N. 626. 

— I Position low' of— Presumption adverse from — Pro- 

priety. See Hindu i^aw — Will — A'itestors to — 
position of. 

Benefit under will— Person taking — Prepara- 
tion or writing ok w^ll by. 

Presumption adverse from. See HINDU LAW — 

Will— Benefit under— Person taking. 

Draft of will. 

For cases relating to. See HINDU LAW — WILL — 

Execution of— Evidence of— Draft of will. 

Evidence of witnesses to execuj ion given in 
succession certificate proceedings and IN suit- 
discrepancy between— Absence of. 


Presumption favourable from. 

In a ca.se in which the factum of a will was in question, 
their Lordships observed : — “If, then, no discrepancy of 
any material character be found between the proof which 
was given on the application for a certificate in 1853, and 
that given on the trial of the cause in 1859, the witnesses 
being native witnesses, and speaking again to the same 
facts after so long an interval, the absence of such discre- 
pancy, and the precision of the statements as to the execu- 
tion and signature, are some arguments in themselves in 
support of the truth of that to which tho.se of the witnesses 
who were examined on both trials depose” (99). {^Sir 
James W. Colvile.) SOORENDRONATH ROY v. MUSSUMAT 
HEERAMONEE BURMONEAH. (1868) 12 M. I. A. 81 = 
low. B. P. C. 35 = 1 B. L. B. P. C. 26 = 2 Suth. 147 = 

2 Sar. 372. 

History of document— Necessity— Absence of. 

Presumption unfavourable from. 

In deciding against the genuineness of a will .set up by the 
respondent as the last w’ill and testament of her deceased 
hu.sband, their Lordships oliserved that they were greatly 
impressed with this fact — that no evidence whatever was 
forthcoming to show when the document in question was 
found, where it was found, by whom it was found, or why 
it was that it was kept back until after the claim by the 
male agnatic relations was made, and the widow's evidence 
had never been taken nor any explanation offered of her 
absence. 

The history of a document such as this is of the most 
material importance for the purpose of determining its vali- 
dity, and in the present case this history is a complete blank. 
i^Lord Buckmaster.) RaM GOPAL LaL v. AIPNA KUN- 

WAR. (1922) 49 I. A. 413 (421)= 44 A. 496(503)= 

31 M. L.T. 211 = A. I. B. (1922) P. 0. 366 = 
27 C.W. N. 485 = 1 Pat. L- 273 = 69 I. C. 31 = 

21 A. L. J. 402. 
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HINDU UL^—{Coniii.) 

Will— Execution of— Presumption z%tQ—{CofUd.) 
Lapse of time— Genuineness aitacked after 

LONG. 

Recognition and acting upon of will with knowledge 

of parties interested in disputingii — Presumption favoura- 
ble from^ 

A Hindu testator by his will gave authority to his widow, 
with the consent of his mother, to adopt a son ; in pursu- 
ance of which a son was adopted, and the other provisions 
of the will were acquiesced in by the family for twenty-seven 
years, when a suit was brought by one of the testator’s heirs 
claiming the estate then in possession of the adopted son on 
the ground that the adoption was invalid. Held that there 
arose from all the circumstances of the case a very 
strong presumption, which their Lordships did not feel them- 
selves at liberty to disregard, in favour of the will. 

No doubt these circumstances, as the law stands, are not 
conclusive against the plaintiff. He has the right to call 
upon the defendant to prove his title ; but their Lordships 
cannot but feel that while he has that extreme right, every 
allowance that can be fairly made for the loss of evidence 
during this long period, by death or otherwise — every allow- 
ance which can account for any imperfection in the evidence 
— ought to be made; and, on the other hand, that in testing 
the credibility of the evidence which is actually given, great 
weight should be given to all those inferences and persump- 
tions which arise from the conduct of the family with res- 
pect to the will and to the acts done by them under the will. 
The case seems to be analogous to one in which the legiti- 
macy of a person in possession is questioned, a very consi 
derable time after his possession has been acquired, by a 
party who has a strict legal right to question his legitimacy. 
In such a case the defendant, in order to defend his status, 
should be allowed to invoke against the claimant every pre- 
sumption which, reasonably arises from the long recognition 
of his legitimacy by members of the family or other per- 
sons. The case of a Hindu claiming by adoption is perhaps 
as strong as any case of the kind that can be put ; because 
when under a document which is supposed and admitted by 
the whole family to be genuine, he is adopted, he loses the 
rights — he may lose them altogether — which he would have 
in his own family; and it would be most unjust after long 
lapse of time to deprive him of the status which he has 
acquired in the family into vs'hich he has been introduced, 
except upon the strongest proof of the alleged defect in his 
title. {Sir James W. Colvile,) RAJENDRA NaTH HOLDAR 

V . JoGENDRO Nath Banerjee. 

(1871) 14M.I. A. 67. (76-7) = 16 W. R. P. C. 41 = 
7B. L. E. 216=2 Suth. 422 = 2Sar. 666. 

Lawyer of position — preparation of will 

NOT BY. 

Presumption unfavourable from. 

With reference to the contention that a will put forward 
as the will of AT should not be accepted as his genuine will 
as it had not been prepared by a lawyer of position their 
Lordships observed: whether there were any pleaders of posi- 
tion whose services were then available their Lordships do 
not know, but men who believe that they are suffering from 
cholera and are anxious to make their wills are more likely 
to send for a pleader whom they do know than to send in 
quest of other pleaders w'hose services may or may not be 
available. {Sir John Edge.) DULHIN GENDA KUNWAR 

V , Harnand.an Prashai) Singh. 

(1916) 20 C. W. N. 617 = (1916) 1 M. W. N. 368 = 
4 L. W. 214 = 33 I. C. 790 = SOM. L. J. 624(630-1). 

Legatee’s death— Aitack on will made after. 

Title of legatee asserted and proved by him during 

his lifetime — Presumption favourable from. 


HINDU LAW— (Ci»«/^/.) 

Will— Execution of— Presumption asto— 

LEGATEE’S DEATH— ATTACK ON WILL MADE 
AFTER— 

It must be remembered that P is dead, and that imputa- 
tions are cast on him after his death, which he might have 
been able, and which his representatives in the suit may 
be unable, to reject, at least with equal success. Therefore, 
a court of justice should be careful to see that no inference 
be raised against the title which he asserted and proved, and 
under which he obtained and retained possession during his 
life unopposed, unless it be such as the evidence in the cause 
clearly warrants (98). {Sir James PV, Colvile.) SOOREN- 

dronath Roy t/. Musslmat Heeramonee Burmo- 
NEAH. (1868) 12M. I. A. 81 = 10 W.E P.C. 36 = 

1 B.L R.P.C. 26 = 2 Suth 147=2 Sar. 372. 
Male relations nearest— Performance of testa- 
tor’s obsequies or touching of his corpse by — 

Provision in will against. 

P resumption unfavourable from, 

A clause in the will of a Hindu debarred his nephews (bro- 
ther’s sons) from performing his obsequies or even touching 
his corpse. 

Their Lordships observed that only a person animated by 
hatred or smarting under a wrong could have pronounced 
such a sentence against his nearest male relations even 
though he might give his property to some one else (682). 
{Mr. Ameer Ali.) BiNDESHRI PRASAD v. BaISAKHA BIBI. 

(1919) 24 C.W.N. 674 = 61 I.C. 431. 

Party contesting will alleged to have been 

PRESENT AT EXECUTION— OMISSION OF, TO 

EXAMINE HIMSELF. 

Presumption in favour of execution from. 

See EVIDENCE ACT, S. 114, ILL. (g) — PARTY — 

Omission to examine himself — Inference from — 

Facts within his knowledge. 

(1867) 12 M. I. A. 1(27). 

Provisions OF will — Reasonable and natural 

character of. 

-Presumption in favour of execution from. 

Where a will challenged as not being genuine is in every 
respect a natural will and in accord with the feelings and 
tenor of life of the testator and its execution is proved by 
anything like reasonable evidence, the presumptions of law 
are in favour of its being maintained. In the case of such 
a will, it is not in accordance with sound rules of construc- 
tion to apply to it those canons which demand a rigorous 
scrutiny of documents of which the opposite can be said, 
namely, that they are unnatural, unreasonable, or tinged 
with impropriety. {L,ord Shawf) JAGRANI ICOER v, RUAK 

Durga Prasad (1913) 41 1. A. 76 = 36 A. 93 (98).-= 
(1914) M.W N. 137 = 16 O. C. 386 = 22 I. C. 103 = 
12 A. L. J. 126=19 C L J 165= 18 C.W.N. 621 = 

16 Bom. L. E. 141=16 M.L.T. 126 = 

26 M. L. J. 163. 

a question as to whether a will alleged to have 

been executed by a deceased person is genuine or a forgery, 
the fact that nothing can be said against the reasonable 
nature of the provisions of the will is always a material 
element from its bearing on the probabilities of the case 
(139) {Mr. Shand.) BaMA SOONDARI DEBI z /. TaRA 
Soondaki Debi. (1891) 18 I. A. 132=19 0. 66 (74) = 

6 Sar. 66. 

-See also HINDU LAW— WILL— EXECUTION OF— 

PROOF OF— Father. (1862) 9 M.I.A. 96 (122). 

and Hindu law— Will- Execution— Proof 

OF —QUANTUM. (1906) 33 I.A. 60 = 33 C. 637. 

Publication of will. 

Delay in — Presumption adverse from. See HINDU 

J AW— Will— Execution of— Presumption as to — 
regisi ration of will. (1916) 30 M.L.J. 624 (633), 
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HINDU LAW~(07//^/.) 

Will— Execntion of— Presumption as 

PUHI.ICATION OK WILL— 

Delay in — Presnmpticm adverse from — Prepriety — 

Jistaie of trijVuig value — Nobody interested in publication. 

As against the genuineness of a will it was pointed out 
that it was not proved for 6 years after the testator’s death, 
during which interval it was practically ignored, and that 
the explanation given of that delay was unsatisfactory. 

It appeared, however, that the estate was of very trifling 
value, that, until the testator’s son died and another was 
adopted in his place by the testator’s widow, there was uo 
very urgent necessity, in anybody’s interest, for relying up- 
on the will, and that it was publicly relied upon very soon 
afterwards. . 

Held that, under the circumstances, the delay was not a 
fact against the genuineness of the will (1920). {^Sir Arthur 

Wilsonf) Kali Das Chuckekbuttv v. Ishan Chun- 

DER CHUCRERBUn v. (1904) 31 C. 914=- 

9 C. W. N. 49. 


HINDU LAW— (O;//^/.) 

Will— Execution of— Presumption as to— (Civ//^/.) 

Registration of will- (Contd.) 

Presumption favourable frojn. 

Under the Registration Act, registration is a solemn act, 
to be performed in the presence of a competent official 
appointed to act as registrar, whose duty it is to attend the 
parlies during the registration and see that the proper per- 
sons are present and are competent to act, and are indenti- 
fied to his satisfaction ; and all things done l>efore him in 
his official capacity and verified by his signature will be 
presumed to be done duly and in order. Of cour^ it may be 
shown that a deliberate fraud upon him has been success- 
fully committed ; but this can only be very strong evidence. 
{Sir Ford North:) GaNGAMORJI DeBI v. TkOILUCKHYA 

Nath Chowdhry. (1906) 33 I. A. 60 = 

33 C. 537 (544-5) = 3 C. L. J. 349 = 10 C. W. N, 622 = 
8 Bom. L. R. 375-1 M. L. T. 131 = 9 Sar.46= 

16 M. L. J. 161. 

Sick man. 


promptness in — Proof of will Jhough ex parte, after 

due notification of claim under it — Presumption favourable 
from. 

In a case in which the factum of a will was in question, 
their Lordships observed : “ It must be remembered, that 
this will was very soon after its execution publicly exhibited 
in Court, and submitted to some investigation and proof, 
and was proved ; and that, though proved ex parte, yet such 
proof followed on the notifications which ordinarily must be 
taken to give due notice of a claim under a will.” (99) {Sir 
fames IV. Colvile.) SOORENDRONATH ROY z-. MUSUMAT 
IlEERAMONEE liURMONEAH. (1868) 12 M. I. A. 81 = 
10 W. R. P. C. 35=1 B. L. R. P. C. 26 = 2 Sixth. 147 = 

2 Sar. 372. 


Registration of will. 

/Ibscnce of — Publication^ Delay in — Suspicion 

against genuineness based on — Propriety. 

Where one of the grounds on which the genuineness of a 
will dated l5th November. 1905 was questioned was that it 
had not been registered, and had not been publicly pul for- 
ward until the 22nd December. 1905, held, having regard to 
the circumstances that the testator died at a village other 
than his own whither he had ‘gone to attend the bathing 
fair and to the grief of his widows caused by his death, that 
no importance ought to be attached to the fact that the will 
was not registered, or to the fact that the will was not pre- 
sented to the Court until the 22nd December. 

If there was any reasonable cause for doubting the evi- 
dence as to the execution of the will the delay in presenting 
the will to the court might possibly raise some suspicion as 
to the genuineness of the will, but their Lordships are satis- 
fied on the evidence that the will which has been propound- 
ed is the genuine will of the testator. {Sir John Edge.) 
DULHiN Genoa Kunwar v. Harnandan prashao 
SINGH (1916) 20 C. W. N. 617 = 4 L. W. 214 = 

(1916)1 M.W.N. 368=33 1.0. 790 = 

30 M. L. J. 624 (633). 


-Execution held not proved notwithstanding. See 

HINDU LAW— Will — Execution— Proof — quan- 

titm Registration of will. 

^ (1919) 24 C. W. N. 674 (683). 

—Absence of — Presumption adverse from. {Lord 

^inha^ MT. RAM.ANANDI KUER V. MT. KALAWATI 

KdER (1928)551. a. 18 = 7 Pat. 221=107 1.0. 14 = 
SOWN 96=1 L. T. 40 Pat. 19 = 470. L. J. 171 = 
9 Pat L. T. 97=32 0. W. N. 402=30 Bom. L. R. 227 = 
(1928) M. W. N. 282 = 26 A. L. J. 386 = 27 L. W. 782 = 

. A. I. B. 1928 P. 0. 2 = 54 M. L. J. 291. 


Will of. See HINDU Law— WILL— EXECUTIO 

OF— Capacity —Sick man. 

Signature of testator. 

Presumption from. See HINDU LAW — WiLi., — 

Signature of testator in. 

Witness not an aitestok. 

Presumption against execntion from — Propriety. 

It was remarked upon as singular, that the writer of the 
will was an attesting witness to the will ; but, if ihe will 
was not genuine, the person who had written it would most 
probably have been made a witness in order to make it 
more difficult for him to betray his employer (103). {Lord 
Kingsdmvn.) NaNA NURAIN RAO v. HUKEE PUNTH 

BHAO. (1862) 9 M. I. A. 96 = 1 Sar. 843 = 

Marsh 436, 

Will— Execution of — Proof of. 

{See also HINDU LAW— WILL— EXECUTION OF— 

EVIDENCE OF.) 

—Difficulty in, when document true. 

The proof of a Hindu will, when a true document, is 
always aiv uncertain thing (74-5). {Sir James IV. Colvile.) 

Rajendko Nath Holdar v. Jogendro Nath Daner- 
JEE. (1871) 14 M. I A. 67=15 W. R. P. C. 41 = 

7 B. L. R. 216- 2 Suth. 422 = 2 Sar. 666. 

Evidence of due execution ovcr7vhelming — Suspicions 

circumstances — Arguments based on — Weight of. 

On an application for the probate of a wijl, the evidence 
that the deceased signed it with full comprehension of its 
meaning and contents was overwhelming and explicit. As 
against the validity of the will, the caveator relied upon 
what he called the suspicions circumstances in the case. 
Their Lordships observed that in such cases it was essential 
to take care that the decision of the court rested not upon 
suspicion but upon legal grounds, established by legal testi- 
mony. {Mr, Ameer Ali.) MOTIBAI HORMUSJEE KaNGA v. 
JaMSETJEE HormuSJEE KanGA. (1923) 29 C.W.N 45 = 

80 I. C. 777 = (1924) A.I.R. (P. C.) 28 (32 3) = 
26 Bom L. R. 679 = 6 L. R. P. C. 166. 

Execution and signature — Evidence precise as to — 

Discrepancies signal’^ Absence of — Effect. 

The evidence as to the factum (of the will set up) itself in 
the judgment of both the courts below appeared satisfactory. 
It is declared by the High Court to have been “precise 
enough on the main points of execution and signature, and 
to exhibit no signal discrepancies.” In an ordinary case, 
even on proof of a Hindu will, such evidence would be deem- 
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HINDU 

Will— Execution of— Proof 

eel adequate. James W, Colvile.) SOOKENDRONATH 
KOY V. MUSSUMAT HEERAMONEE BURMONEAH. 

C1868) 12 M I. A. 81 (98-9)-10 W. R. P. C. 35 = 
1 B. L. B. P. C. 26 = 2 Suth. 147 -2 Sar. 372. 

■Father — Will bequeathing sdt-acquired properties 


in favour of clihst son. 

The circumstances of the case are strongly in favour of 
the will. It contains such a disposition of the testator’s 
property as it was extremely probable that he should make, 
and extremely unlikely that the appellant should introduce 
into a forged instrument. The testator was of great age. 
He had placed his eldest son in his place with respect to the 
management of all his affairs in his lifetime. He might, 
very naturally, desire to keep together in his family the 
wealth which he had acquired by his own exertions, and to 
prevent its dispersion by division amongst his sons. H:s 
eldest son had issue, his other sons had none. Ihe witnesses 
in favour of the will are in general less open to exception 
than is usual in Indian cases, and some of them entirely un- 
exceptionable. The Zillah Judge who has seen them has 
come to an opinion in favour of the wdll. 

Their Lordships accordingly reversed the Sudder Court, 
and restored the Zillah Judge (122). {Lord Kingsdenun.) 
N-VNA NARAIN Kao re IIUkEE PuNTH BHAO. 

(1862) 9 M. I. A. 96 = 1 Sar. 843 = Marsh 436. 

-Forgery — Opposing case of — L allure of Lfftit. 


HINDU LAW— 

Will— Execution of— Proof oi—{Contd.) 

Quantum. 


In this case, their Lordships re\ersed the decision of the 
High Court which held that the will set up wiis not proved, 
and restored that of the trial Judge. The grounds of their 
Loidsliips decision aie contained in the following extract 

from their Judgment ■ , , , 

The w'ill had been provod, though co: Parte ; it had been 

acted on very recently after the testators deatli, aiui pos.ses- 
sion held for a considerable time under it. There appears 
to have been no desire on the part of F (the l)encficiary 
undei the will and the brother of the testator) to escape 
from the publicity and responsibility attending the proof of 
such a document. In fact, it was not drawn into question 
so long as P himself lived. 'I'hat apparent acquiescence is 
attempted to be ascribed to a general and enduring ignor- 
ance. which is in itself eminently improbable. The will 
is met by district allegations of fraud and forgery, the 
witnesses to which are discredited l)y both Courts Be 
sides this, tlie case of the plaintill docs, in the several 
parts of it commented upon, Irear the appearance not simply 
of exaggeiation, but of conscious untruth. W hatever might 
have been the result of this case, ha<l these inesumptions in 
support of the case for the will been wanting, the ordinary 
suiiport which the failure of an opposing case lends to Uie 
case which it impeaches, with the presumptions arising 
against the opposing case from the introduction uUo it of 
matters too grossly improbable for belief, and not the sub 
ject of innocent mistake, must be applied on a review of the 
whole evidence in the cause, to support the factum of this 
will (105-6). {Sir James W. Colvile.') SOOHENDRONATH 
Roy V- MUSSUMAT HURA.MONEE BUKMONEAH. 

( 1868) 12 M. I. A. 81 = 10 W. B. 35 = 
1 B. L. B. P. 0. 26 = 2 Suth. 147 = 2 Sar. 372. 

In arliculo mortis — Will made in — Cogency in proof 


of. 

Where the will which is set up is one made in articulo 
mortis. Courts of Justice in India ought to require cogent 
proof of it (208-9). {Sir fames W. Colvile J MUSSUMAT 
IARUIT OOL-BUTOOL V. MUSSUMAT HOSEINE?' BEGUM. 

^ (1867) 11 M. I. A. 194 = 10 W. B. P. C. 10 = 

2 Suth. 66=2 Sar. 243 


on the evidence in the case affirming the High 
Court, that the execution of the will set up by tne respon- 
dent had been duly proved (27). (^/> James W, Colvile.) 

Baboo Beer Pertab Saheez^. Maharajah Kajendar 
Pertab Sahee. (1867) 12 M. I. A. 1 = 

9 W. B. P. C. 15 = 2 Suth. 114=2 Sar. 348. 

In this case in which in which the question was 

whether B, a large landed proprietor, who died on 7-1-1875 
duly executed a will bearing that date, held, on the 
evidence, affirming the Court bslow, that he did execute it 
in the manner stated (88-9). {Sir Richard Couch.) 

Kaj xh NiLMONi Singh Deo Bahadur v. Umanath 
MOOKERJEE. (1883) 10 I. A. 80 = 10 C. 19 (28 9) = 

13 C. L. B. 314 = 4 Sar. 449. 

•The plaintiff-respondent was the grand-daughter of a 


deceased Rajah. The appellants were his heirs ab intestato. 
The respondent presented an application to the District 
Judge setting forth that the deceased had shortly before his 
death executed a will in her favour in respect of all his 
moveable and immoveable properties, and praying for 
letters of administration with the will annexed. The 
appellants opposed the application contending that the will 
set up was a false and fabricated document. 

The District Judge held that the will set up was not duly 
executed by the deceased Rajah, and was not genuine. On 
appeal the High Court reversed his judgment. 

field, on the evidence affirming the High Court that the 
due execution of the will had been established. {Lord 
ICatson.) CHOTEYN.ARAIN SiNGH v. MUSSAMAT RATAN 

Koek. (1894) 22 I. A. 12 = 22 C. 519-6 Sar. 564. 

-The question was whether a certain paper writing, 

punxjrting to l-e dated 18-5-1893, and to bear the signature 
of A', who died on the following June 3, was his will or a 

forgery. 

The District Judge found for the will. IIis decision was 

reversed by the High Court on appeal. 

Their Lordships reversed the High Court, and restored 
the District Judge. {Lord Macnaghten.) DOWLAT KOEK 

RamphulDaS. (1897) 25 I. a. 21 = 25 C. 459 = 

2 C. W. N. 177 = 7 Sar. 231. 

Probate of a will alleged to have been executed in 


1878 was obtained in common form, and without issue of 

citations in 1884 from the then District Judge. In 1896 the 
appellants presented a petition in the Court of the successor 
of the Judge, by whom the probate had been granted, 
praying for revocation of that probate on the ground, 
amongst others, that the alleged will was not the genuine 
will of the testator, but a fictitious document. The District 
Judge made an order for revocation of probate. The High 
Court on appeal set aside his order. 

Their Lx)rdships affirmed the High Court and held that 
the evidence given of the execution of the will w^as quite 
sufficient lo establish it. {Sir Arthur Wilson.) KaEI 
DAS CHUCKERBUITY z/. ISHAN CHUNDER CHUCKER- 

BUITY. (1904) 31 C. 914 = 9 0. W. N. 49. 

- Where the question was whether the appellant’s 

husband died intestate as the appellant alleged, or left a 
will set up by the respondents, held, affirming the judgment 
of the High Court and reversing that of the Subordinate 
Judge, that the will set up by the respondents was duly 
executed by the deceased. 

Among other circumstances their Lordships relied upon 
the fact that the will was not unreasonable for a gentleman 
in the position of the deceased, and had a genuine look 
about it. {Sir Ford North.) GaNGAMORJI SeBI v. 

Troiluckhya Nath Chowdhry. (1905) 33 I. A. 60 = 
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HINDU LAW— 

Will — Execution of — Proof of — {Contd^ 

33 C. 537 = 3 C. L. J. 349 = 10 C. W. N. 522 = 
8 Bom. L.K. 375 = 1 M. L. T. 131 = 9 Sar. 46= 

16 M. L. J. 161. 

See ASSIGNMENT— Genuineness of deed of. 

(1910) 37 I. A. 60 = 32 A. 241. 

In a case in which the main question was w’hether a 

will set up as the will of the last male owner was valid as 
having been duly executed their Lordships reversed the 
decision of the chief Court holding against the validity of 
the will and restored that of the trial Court which found in 
favour of the will. {Lord BEER SlNGH v. 

Uttam Singh. (1910) 38 I. A. 13 = 38 0. 355 = 

8 A. L. J. 123=13 Bom. L. R. 59 = 21 P. L. R. 1911 = 
9M. L. T. 115=15 C. W. N. 177-1 P. W. R. 1911 = 
21P. R. 1911 = 13 C. L. J. 72=(1911) M. W. N. 86 = 
4 Bur. L. T. 35 = 9 I. C. 33 = 21 M. L. J. 100. 

In a suit by the plaintiffs, claiming as the reversion- 
ary heirs of one /, for a declaration that a will purporting 
to have been executed by / and giving his widow authority 
to adopt a son to him was not genuine, that a deed of adop- 
tion executed by the widow of J was null and void as 
against the plaintiffs, because the widow had no authority 
from her husband to make an adoption, and that the adop- 
tion of the defendant by her might be declared to be void 
and be set aside, the High Court, reversing the judgment of 
the Court below, held the will to be genuine and dismissed 
the suit. Their Lordships on appeal afiirmed the judg- 
ment of the High Court. {Lord Shaw.') BHAGAWATI 

Prasad Singh z/. Nand Prasad Singh. 

(1915) 33 I. C.596. 

Where the question was whether a will, which was 

executed on 10-11-1904, by one 5*, was or was not a good 
and valid testamentary document, their Lordships held, on 
the evidence, affirming the Court below which had reversed 
the trial Judge, that it was. {Lord Chancellor.') ARUNA- 

chellam Cheti'y V, ramaswami Chettv. 

(1916) 20 C. W. N. 673=3 L. W. 508 = 
(1916) M. W. N. 399 = 18 Bom. L. R. 408 = 
23 C. L. J. 632 = 20 M. L. T. 50 = 35 1. C. 1 = 

30 M. L. J. 555. 

Where the question was as to whether the will, of 

which the appellant sought to obtain probate, was executed 
by K y or was a forgery, heldy on the evidence, reversing the 
High Court and restoring the trial judge, that the execution 
of the will by K had been satisfactorily proved. {Sir 
John Edge,) DULHIN GeNDA KUNWAR z/. HaRNANDaN 

Prashad Singh. (1916) 20 0. W. N. 617 = 

(1916) 1 M. W. N. 358 = 4 L. W. 214 = 33 I. C. 790 = 

30 M. L. J. 624. 

In a case in which the question was as to the genu- 
ineness of a will set up by the respondent as the last will 
and testament of her deceased husband, heldy reversing the 
High Court, and restoring the trial Judge’s decision, that 
the document w'as not genuine. {Lord Buckmaster.) RAM 
GOPAL LaL V, AIPNA KUNWAK. (1922) 49 I. A. 413 = 

44 A. 495 (503) = 31 M. L. T. 277 = 
A. I. R. 1922 P. C. 366 = 21 A L- J. 402 = 
27 C. W. N. 485 = 1 Pat. L. R. 273=69 I. 0. 31. 

— ^In a case in which the question w'as whether a will 

set up as the will of a deceased Hindu was really executed 
by him or was a forgery, their Lordships affirmed the deci- 
sion of the High Court, which had held that the will had 
been duly executed by the deceased. {Lord Dunedin,) 
Palchur SANKARAREDDI V Palchur Mahalaksh- 
mama. (1922) 17 L. W. 1=A. I. R. i922 P. C. 316 = 
31 M. L. T. 307 (P. C.) = 27C. W. N. 414 = 70 I. 0. 949. 


HINDU LAW— 

Will— Execution of— Proof of— (6W/.) 

On an application for probate of a will the question 

was w'hether the will was duly executed by the alleged tes- 
tator or was a forgery. 

Heldy on the evidence reversing the appellate court and 
and restoring the trial Judge, that the will had been duly 
executed by the testator, {hfr. Ameer Alt.) MOTIBAI 

Hormusjee Kangaz/. Jamsetjee hormusjee Kanga. 

(1923) 19 L. W. 437=22 A. L. J. 98 = 
A. I. R. 1924 P. C. 28 = (1924) M. W. N. 173 = 

34 M. L. T. 4= 26 Bom. L. R. 579= 29 C. W. N. 46= 

80 I. 0. 77. 

On an application for letters of administration with 

will anne.xed, the question arose as to its genuineness. The 
suggestion of the person who opposed the application for 
administration was that the will had been forged after the 
death of the alleged testator on a blank paper which bore 
his signature. 

The trial Judge passed an order granting the applicant’s 
letters of administration, with the will annexed. The appel- 
late court reversed that order and dismissed the application. 

Their Lordships, on a consideration of the evidence, 
reversed the court below and restored the trial Judge. {Lord 
Carson,) WaMAN GaNESH v. SaRUBAI. 

(1924) 19 L. W. 699 = A. I. R. 1924 P. C. 106 = 
7 N. L. R. 126 = (1924)M. W.N. 445=801. O. 641. 

-The question w'as w'hether a certain will was really 

executed or not. The question W’as raised for the first lime 
twenty-five years after the will was executed. The will was 
witnessed by several persons. All of them died except tw’o, 
who, however, were quite clear that the will really was exe- 
cuted ; that it represented what the testator wished, and 
that he, although he might not have understood some of the 
flow’ery expressions, was yet perfectly competent to compre- 
hend what, after all, w'ere very simple provisions. The will 
was produced at once ; it w'as not kept quiet. The eventual 
taker under the w’ill w’as only a .‘^on-in-law'. 

Heldy on the evidence, affirming the court below, that the 
will was genuine. {Lord Dunedin.) ChaNDIKA BAKHSH 

Singh v. Madho Singh. 

(1924) 20 L. W. 699 = 10 O. & A. L. R. 931 = 
40 C. L. J. 466 = A. I. R. 1924 P. C. 231 = 
(1924) M. W. N. 913- 27 O. C. 304= 29 C. W. N. 682 = 

87 I. C. 96. 

Quantum — Adoption by testator — Will declaringy 

and bequeathing property to him. 

Heldy affirming the High Court, which had reversed the 
court below, that a will alleged to have been executed by a 
childless Hindu, the effect of which was to declare that he 
had adopted a son of his elder brother, and to devise and 
bequeath all his real and personal property to that adopt- 
ed son, had been sufficiently proved (256). 

The will is one which it is highly probable that a man 
under the circumstances of the deceased would make. There 
is a great body of evidence in support of it which appears 
to preponderate over the evidence against it ; among the 
evidence in support of it is that, among others, of the family 
medical man, and of a relation who appeared to have the 
confidence of both the factions into which the family of the 
deceased appears to have been divided, and to have been 
required to arbitrate between them The will was published 
and made known almost immediately after the death of the 
testator; and the adoption of the child which he declares 
in the will he has made was also made public and insisted 
upon. Other members of the family, even those who now 
oppose the will, recognised the adopted child in various 
judicial proceedings. They brought actions in which they 
associated his name with theirs, and one of them, who now 
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Wm_Execution of— Proof of— (Ccntd.) 

opposes the will, endeavoured to defeat an action on the 

ground that the adopted son ought, as the adopted son of 

the testator, to have been joined with him as a defendant 
(256). {Sir Robert P. Collier:) NiDHOOMONI DEBYA 7^. 
SARODA PeRSHAD MOOKERJEE. (1876) 3 I. A. 263- 
26 W. R.P. 0. 91=3 Sar. 662 = 3 Suth. 338 -Bald. 78. 

-Quantum — Authority to adopt inconsistent with will 

—Proof of, not strong enough to displace eznaence of 

execution, • i i • 4 . 

The plaintiff appellant was the widow and sole heir-at- 
law of a deceased Hindu, and claimed to recover all the 
property, moveable and immoveable, of the deceased in that 
rights. The respondents were tiiistees under a will and 
codicil alleged by them to have been executed by the decea- 
sed bequeathing his properties, in the main, to certain 
charities. The appellant denied the genuineness and vali- 
dity of both instruments. The appellant had also alleged 
that her husband had enjoined her, in the event of the child 

with which she was pregnant, at his death, not proving to 

be a male, to adopt a son to be chosen by herself, and it 
was thought that the alleged power to adopt and the testa- 
mentary dispositions were so inconsistent with each other 
that they could not stand together. No adoption had, in 
fact ever been made in pursuance of the power. The ques- 
tion’ was whether the evidence as to the power of adoption 
was so strong as to induce their lordships, upon that 
ground, to disbelieve the testimony in favour of the will 
tnd codicil, which certainly were not very consistent 

with it. 

Held, that the evidence as to the power to adopt was not 

so strong as to induce I heir Lordships, upon that ground, 

to disbelieve the testimony in favour of the will and codicil 
(343-4). {Mr, Pemberton Leigh.) NAGALUTCHMEE 
UMMAL V. GOPOO NADARAJA Chetty. 

(1856) 6 M. I. A. 309= 1 Sar. 643. 


Will— Proof of —Concurrent findings as to — 
Privy Council’s interference with. 

Capacity of executant— Genuineness depending upon. 


PRIVY COUNCIL— PRACTICE— question OF FACT- 

Concurrent findings — interference with — 
Cases under head of — Hindu law— Adopiton— 
Will. (1866) 10 M. I. A. 429 (437). 

See Privy Council— Practice- Question of 

Fact— Concurrent findings — Interference with 

Cases under head of — Marriage — Will. 

(1867) 11 M. I. A. 194 f208). 

I {Sir Lawrence Jenkins.) KamULAMMAL v. VISVA- 
NATHASWAMI NaICK-ER. (1922) 50 I. A. 32(36) = 
46 M. 167 (171)= 32 M. L. T. 48 = 37 C. L. J. 363 = 
26 Bom. L.B. 677 = 27 C. W. N. 1021 = 17 L. W. 298 = 
A. I. B. 1923 P. C. 8 = 71 1. C. 643 = 44 M. L. J. 465. 

Will— Execution of— Signature of testator. 

-See Hindu Law— Will— Signature of tes- 


tator. 


■Will Execution of— Trial Judge’s decision as to — 

Eeversal in appeal of. 


—Evidence— Decision in favour of execution based on 

Eeversal of, on comparison of signature of testator by 

appellate court— No point made about signature at trial. 

The defence to an application for probate of a will alleg- 
ed to have been executed by a deceased person was, inter 
alia, that the deceased was in such a state of mental and 
physical incapacity as to be unfit to make a will on the date 
when he was alleged to have done so. An anumati patra 
was also alleged to have been executed by the deceased at 
the same time as the will. * 


HINDU -UkJN—^Contd,) 

Will— Execution of— Trial Judge’s decision asto— 
Beversal in appeal of— {Contd.) 

The District Judge held on the evidence that probate 
ought not to be refused either on account of the incapacity 
of the testator at the time of the alleged execution of the 
will, or on any other ground. 

On appeal the High Court reversed the decision of the 
District Judge, substantially on the ground that, on the day 
when the will was alleged to have been executed, the decea- 
sed was incapable mentally and physically of performing 
such an act. The learned Judges observed that the ques- 
tion upon which the truth of the will turned was really 
whether the testator had become so weakened by the fever 
that he was incapable of signing the will in the way it was 
signed. They observed in their judgment that there was a 
fact of which the District Judge had taken no notice what- 
ever, and that was the character of the signatures. They 
went on to observe that the will was signed in six or seven 
places, and the anumati patra was also signed in several 
places, and having examined those signatures they expressed 
the opinion that they were to all appearances those of a 
vigorous man, being perfectly clear and even and all alike, 
and that circumstance, it was explained, had greatly influ- 
enced the judgment of the High Court, The District Judge’s 
omission to take notice of the characters of the signatures 
was fully accounted for by the fact that the point was not 
made the subject of examination in the evidence, or of 
observation in the argument, so far as appeared. 

Held, that the fact that there was an entire absence of 
any question or answer in the evidence bearing on the 
nature of the handwriting of the signatures was a circum- 
stance of very much importance (141, 143). {Mr, ShandJ 
Bama Soondari Debi V. Tara Soondari Debi. 

(isginsi. A. 132=19 C. 65(77-8) = 6 Sar. 66. 

^The question was to the authenticity and genuineness 

of a will. The alleged testator died about three o’clock on 
the morning of tlie l5th February. The evidence assigned 
some time between nine and eleven o’clock on the evening 
of the 14th February as the time when he executed the will. 

The District Judge in a full, clear, and exhaustive judg- 
ment decided in favour of the will. He had the opportu- 
nity of observing the demeanour and manner of the wit- 
nesses. After reviewing the circumstances of the case he 
came to apparently a clear conclusion in favour of the 
veracity of the witnesses who supported the will. 

On appeal before the Chief Justice and another learned 
Judge, they reversed the judgment of the District Judge, and 
held that the will was not a genuine will. The Chief Justice, 
who gave the judgment of the Court, appeared to have been 
influenced in his decision by his own observation of the 
alleged signature of the testator to the will. He said: 
“The signature does not seem to be the signature of a dying 
man, and the character of the signature supports the 
evidence of the witnesses who said that the signature was 
attached by H after the testator’s death.” 

No evidence was, how’ever, given at the trial on that 
point, nor w’as there any argument suggesting it. 

Held, under the circumstances, that much importance 
could not be attached to that ground of the reveisal of the 
District Judge's judgment (5-6). {Lord Morris?^ ROMESH 

Chunder Mukerjiz/. Rajani Kant Mukerji. 

(1893) 21 0. 1 = 6 Sar. 340. 

'Evidence and Probabilities — Decision in favour of 

execution based on — Reitersal of, on suspicion formed on 
mere inspection of document by appellate Court — Trial 
Judge not attaching any weight to the objection. 

In a case in which the genuineness of a will was in ques- 
tion, the trial Judge, who was himself a native, decided in 
favour of its genuineness after considering the evidence in 
and the probabilities of the case. His decision was reversed 
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HINDU ULW-^iContd,) 

Will— Execution of— Trial Judge’s decision as to— 
Eeversal in appeal of~-{Co7Ud.) 

on appeal, the ratio decidendi^ or at least the turning point 
in the minds of the appellate Judges being the impression 
which they derived from the inspection of a particular letter 
in the Bengalee language. That point was taken before 
the trial Judge also, but he thought there was nothing in 
it. The evidence as to the absolute prostration and insen- 
sibility of the testator at the time of the alleged execution 
of the will had been discredited. But the appellant’s — he 
being the party who set up the will — own witnesses stated 
that the testator put the letter in question, feeling too weak 
to write his name in full. 

Held, reversing the High Court and restoring the trial 
Judge, that the impression formed by the appellate Judges 
from the inspection of the letter jn question was a very 
unsafe ground of decision (84). 

It is impossible, from the mere inspection of the letter, 
as it appears to their l.ordships, to be able to predicate 
with any degree of certainty or accuracy, that he was too 
weak to make the impression with his pen which he is said 
to have made. It is impossible to say what njomenlary 
rally of strength might take place to do an act of such 
brevity as that, and, therefore, their Lordships are unable 
to give to that, which is after all merely the impression of 
these two Judges derived from actual inspection, the weight 
which has been given to it (84). (.S’/;' James W. Coh'ile^ 

Rajendro Nath Holdar v. J(',gf,ni)Ra Naih 
BanerJEE. (1871) 14 M. I. A. 67 15 W. R. P. C. 41 - 

7 B. L. R. 216 2 Siith. 422 2 Sar. 666. 

In a case in which the genuineness of a will was in 

question, the trial Judge, who was himself a native, decided 
in favour of its genuineness after considering the evidence 
in and the probal)ilities of the case, Ilis decision was 
reversed up()n appeal, the ratio decidendi, or at least the 
turning point in the minds of the appellate Judges being the 
impression which they derived from the inspection of a 
particular letter in the Bengalee language. Th.at point 
(about ths letter M) was taken before the trial Judge also, 
but he thought there was nothing in it. 

Their Lordships reversed the High Court and restored 
the trial Judge, observing : — “With great respect for the 
knowledge which the learned Judges of the High Court 
possessed of the Bengalee language, their Ix)rdships cannot 
but think that upon such a point as that, the native Judge 
examining a letter in his own alphabet, is more likely to be 
a competent Judge than the two European Judges” (83 4), 
{Sir James W. ColvileJ RaJENDRO NatH HOI.DAR v. 
JOGENDRO Nath Banerjee. (1871) 14 M. I. A. 67 = 
15 W. R. P. C. 41 = 7 B. L.R. 216 = 2Suth. 422 = 

2 Sai' €66. 

Witnesses — Credibility of — Decision based on — 

Reversal of — Conditions. See (1922) 44 M. 699 (704). 

Will — Execution of — Undue influence — 

Execution under. 

Finding as to — Fact or law. 

Whether a will was the result of a man’s own wish 
and act or was procured from him by means of fraud or 
circumvention or undue influence is a pure question of fact. 
{Viscount DunedistJ WILLIAM ROBINS v. NATIONAL 

Trust Co., ltd. (1927) lOl I. c. 903 (904) = 

A. I. E. 1927 P. C. 66 = 4 O. W. N. 463. 

Motive and opportunity fer exercise of such influence 

— Benefit to some persons to exchesion of others relations of 
equal or nearer degree — Evidence of — Effect. 

So far as the charge of undue influence is concerned, all j 
that is shown on the part of those attaching the will is that ; 
there was motive and opportunity for the exercise of such 


HINDU LAW- {Contd.) 

Will— Execution of— Undue influence— Execution 
under— (0///i/.) 

influence by the defendants, and that some of them in fact 
benefited by the will to the exclusion of other relatives of 
I equal or nearer degree. Circumstances of that character 
may sometimes suggest suspicion, and would certainly lead 
the Court in the present case to scrutinise with special care 
the evidence of those who propound the will ; but in order 
to set it aside there must be clear evidence that the undue 
influence was in fact exercised, or that the illness of the 
testator so affected his menial faculties as to make them 
unequal to the task of disposing of his property (22). {Lord 

RidtsonJ Beer Singh v. Uttam Singh. 

(1910) 38 I. A. 13 = 38 C. 365 (367)= 8 A. L. J. 123 = 
13 Bom. L. R. 59 = 21 P. L. R. 1911 = 9 M. L. T. 115 = 
15 C. W. N. 177 = 1 P. W. R. 1911 = 91. C. 33 = 
21 P. R. 1911 = 13 C. L. J. 72 = (1911)M. W. N. 86 = 

4 Bur. L. T. 35 = 21 P. L. R. 1911 = 21 M. L. J. 100. 

Onus of — Proof of. 

The onus of proving that the execution of a will has 
been procured by fraud or undue influence is always on the 
person who attacks the will (906). {Viscount Dunedin. ) 

Wn.i.iAiM Robins v. National Trxjst Co., ltd. 

(1927) 101 1. C. 903 = 4 O. W. N. 463 = 

A. I. E. 1927 P. C. 66. 

Probate — Application for— Plea by caveator in — 

Onus of proof of. See PROBATE— APPLICATION KOR-- 

Execution of wii.l— Undue influence as to. 

(1923) 19 L. W. 437(444). 

Wife — Undue influence by — Proof of . 

When the question was whether certain codicils were 
obtained from the testator by the undue influence or coercion 
of his wife, held that evidence to show coercion in the 
special matter of the codicils was necessary and that general 
assertions of the wife’s commanding chaiacter and the 
husband’s weakness, anri of wrangling about expenses, were 
not enough (152). {/o/d I/obhcuse.) SaLA MaHOMMED 

J.M'FEK Phoy?'. Dame Jankal (3897)24 I. A. 148 = 

22 B. 17(27 8) 1 C. W. N. 481 = 7 Sar. 173. 

Will— Executor. 

See Executor. 

Will— Factum and validity of. 

Acquiescence in — Husband deceased — Will by — 

Acquiescence by widow in factum and validity of — What 
amounts to. See ACQUIESCENCE— HINDU FEMALE— 

Adoption and will of deceased husband. 

(1865) 10 M. I. A. 429 (433-4). 

Question as to — Fact or I.aw — Capacity of testator 

— Question depending upon. See HINDU LAW — Al)OP- 

rioN— F actu.m AND Validity of— Question as to. 

(1865) 10 M. I. A. 429 (436). 

Will— Family Arrangement or. 

See Hindu Law — Joint family — Father, 

The quarrel Ixjtween a Hindu and one of his sons was for 
the lime composed by the intervention of two friends of the 
family. At their instance the following document was 
drav\n up and signed by the father in their presence : — 
This sanad is executed by me (the father), taluqdar of 
Ramkole. For Z’, who is my son, I fix Rs. 300 annually, 
so that he may maintain himself. Besides this, whatever I 
may give I will give equally to the three sons, except provi- 
sions, which they make take from my godown. He may 
take 6 annas in kharif and 10 annas in raJb out of my 
treasury. The marriage and gauna expenses of the .sons 
and daughters shall be borne by me. After me, the three 
sons are to divide the property, moveable and immoveable. 
This has Ixren settled through the mediation of / and P. 
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HINDU LAW— 

Will— Family Arrangement ox—iCo/iid.) 

Held that the document was a non testamentary instru- 
ment. It was a family arrangement arrived at by the media- 
tion or arbitration of two gentlemen, who were old friends 
of the family, and interested in maintaining its honor. 

It was plainly intended to be operative immediately, and to 
be final and irrevocable . It fails of eff^t simply because 
it was not registered, as required by S. 17 of the Registra- 
tion Act. It is therefore void as regards immoveable 

property (111). U-ord 

Lachhman Singh. 

33 A. 344 (355-6) = 8 A. L. J. 465 = 15 C. W. N. 497- 
13 C. L. J. 519 = 9 M.L. T. 507 = 13 Bom. L. E. 404 = 
(1911) 2 M. W. N. 242 14 O. C. 133 = 10 1. 0. 285 = 

21 M. L. J. 637. 

Will— Forgery of. 

blank sheet signed by testator— forgery on. 

Evidena— Blank sheets signed by strangers- Admis- 
sibility. ... .. 11 , 

Where the question was whether a will was executed oj 

the te.stator or not and the suggestion was made that there 
mieht have been a blank sheet of paper signed by the testa- 
tor which might have lieen made use of for the purpose of 
i!ettin° up a will and in proof of the sugge.stion various 
hirms'were produced and admitted in evidence by theOouit 
below, forms signed by people otlier than the testator and 
with none of which the te.stator had anything to do, h^ld 
that such evidence was not relevant and sliould not have 
lieen admitted. (/.<W .SV/um.) JAGRANI Kof.R J’. KGAR 

DURGA Prasad. (1913)41 1. A. 76 36 A. 9o(90) — 

(1914) M. W. N. 137 = 16 O. C. 386 -221. C. 103 
12 A L.J. 165 = 18 C. W. N. 521 = 16 Bom. L. B. 141 

15 M. L. T. 125 26 M. L. J. 153. 

-Finding of — Propriety — Evidence of ntteslors in 

favour of execution clear and trustworthy. 

Where the District Judge built up the tlieory tlial tlie will 
(the genuineness and validity of which were in question) 
had lieen written on blank pages over signatures of the tes- 
lator previously obtained, relying mainly ujx)!! the ciicum- 
stance that when the will was examined it appeared that the 
last page had ihe writing inconveniently crowded alxive 
the signature of the teotator, and the last page but one had 
also at the foot of the page writing so placed as to lend 
colour to the suggestion that the page had been filled up 
after the signature had been attached, heliiy on the evidence 
in and the probabilities of the case, that whatever might he 
the true cause of the Inconvenient way in which some of the 
writing in the will appeared the explanation was not and 
could not be the one that the learned Judge assigned ; and 
that it would indeed be most unsafe and most undesirable 
in the circumstances of the case to try to spell out from the 
peculiar form in which a document written in the vernacular 
appeared a hypothetical answer to the distinct and 

trustworthy evidence in support of the will. 

dancy L.C.) ARUNACHELLAM CHETTY v. RaMASAMI 

Chettv. (1916) 20 C. W. N. 673=3L.W. 508 = 

(1916) 1 M. W. N. 399= 18 Bom. J- 408 = 

23 C. L. J. 632 = 20 M. L. 

30 M. Ij. J- 565 (657-8). 

Ijsndholders in India— Practice of keeping sheets of 

cartridge paper signed by them — Signature if will ea op 

or bottom. .... 

It is not unusual for landholders in India having many 
agricultural tenants to keep sheets of cartridge paper signed 
by them in the upper margin ready to be filled up as plaints 
in rent suits, but such sheets would not be signed at the foot 


HINDU LAW— (C^^w/f/.) 

Will— Forgery oi—iContd,) 

BLANK SHEET SIGNED BY TEST ATOR— FORGERY ON 
— {Contd.) 

where the final signature at the foot of the plaint should 
appear (629). {Sir John Edge f) BanKIM BIHARI MaITI 

V. Srimati Matangini Dasl (1919) 24 C. W. N. 626. 

Evidence of. 

■Admission to him of forgery of the instrument — Re 


quest to him to participate in its foi gery — Person speaking 
to — Evidence of^Value of. 

The other evidence is hardly deserving of notice. It con- 
sists of tliat sort of testimony with which, in these Indian 
cases, we are unfortunately too familiar — of witnesses who 
swear positively to matters of which they can have no know- 
ledge ; of witnesses who swear that they have heard the alle- 
ged testator, after the date of his will, declare that he had 

never made one; that they had heard the persons who had 
been parties to them gratuitously declare to them that it was 
a forgery ; of w itnesses who declare that they had been soli- 
cited by tiie party in the cause, or his agents, to attest in- 
struments. which they were told at the same time were fabri- 
cated. Witnesses of this description may be had, unhappily 
for India, in any number in that country (120). {Lord 
Kingsdmvn.') NaNA NUUAIN RaO 7-. TIUPEE PUNTH 

BHAO. (1862) 9M.I.A. 96 = 1 Suth. 813 - Marsh. 436. 

Attestor who says he attested without knowledge ol 

actual execution on persuasion that will was for his benefit 
or believing document to be a forgery — Credibility of. 

In a case in which tlie genuineness of a will was in ques- 
tion a subscribing witness, when examined as a witness, 
said that though his name did appear upon the document, it 
l\ad been added some twenty days after the death of the 
testator at llie instigation of tlie mother of the testator, who 
told him that the arrangement was for the benefit of his 
future son, and that her consent was necessary to any adop- 
tion. He did not venture to express a conviction one way 
or the other as to the truth or falsehood of the w ill. 

Heldy that his evidence was not that upon which any reli- 
ance could be placed (78-9). 

It is obvious that the statement of the witness, taking it 
in the most favourable sense, that he merely put his sign a 
ture at that time to a document of which he had not wit- 
nessed the execution, on that persuasion, does not entitle him 
to very much credit. If, on the other hand, he did it belie\ing 
the document to be a forgery, he would, of couiss, be enti- 
tled to much less credit (79.) {Sir James W. Colvile.) 
R4JENDRO N.ATH HOLDAR V. JOGENDRO NATH BaNER- 
TEE (1871) 14 M. I. A. 67 = 15 W. E. P. 0. 41 = 

7 B. L. R. 216- 2Siitli. 422 = 2 Sar. 6C6. 

—K no^vledge of preparation and completion of forgery 


Person saying that he had, hut admitting that he did not 

remonstrate against it or communicate it — Evidence of — 
Value of. 

On an issue as to the authenticity and genuineness of a 
will, held, that the evidence of a person, who admiited that 
he knew that a forged will was being prepared and made r.o 
remonstrance, and that shortly after the death of the alleged 
testator he knew the forgery had been completed, yet made 
no communication to any one on the subject, was open to 
grave remark (8). {Lord Morris.) ROMESH ChUNDER 
MUKERJI V. RAJANI KANTMUKERJI. 

(1893) 21 C. 1 = 6 Sar. 340. 

— Quantum. 


The Court below was right in holding that the alleged w ill 
of B, was a forgery. The evidence is irresistible that it was 

.Vn,\TthrDla\nt'harbe^7fiMea'uD as until tliu plaint had I contrived by the different memliers of the family after his 

“.^In filled up it M pfacticaliy he intpossilrle to kuow 1 death, in order to give effect to an arrangement vvl.tch they 
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Will— Porgery of— {Co»/d,) 

Evidence OF~^{Contd,) 

considered would be for the common benefit (307). {^Lord 
Kingsdmon?) MUSSUMAT BhOOBUN MOYEE DEBIA v. 

Ram Kishore Acharj Chowdhry. 

(1866) 10 M. 1. A. 279 = 3 W. R. P. C. 16 = 

1 Suth.674 = 2 Sar. 111. 

Finding of — Propriety of, 

■ "Not proved — Finding of — Sufficiency of. See DEED 


Execution of— Issue as to— Finding proper on. 

Probate— Application for— Plea of 

forgery in. 

Onus of proof of. See PROBATE— APPLICATION 


FOR— Forgery of will. 

(1891) 181. A. 132 (139) = 19 C. 65(74). 

Signature of testator— Shakiness of — 

Plea of forgery founded on. 

Weight due to. See HINDU Law— WILL— SIGNA- 
TURE OF testator in — Shakiness of. 

(1922) 17 L.W. 1 (4). 

YOUNG BOYS— AITESTATION BY. 

Premmption against forgery from. 

It is in th^ highest degree improbable that persons con- 
cocting a forgery would call into their councils two boys, 
sixteen or seventeen years old, who would be manifestly, 
from their youth, not likely persons to be entrusted with the 
secret (83), {^Sir James IV. Colvilef) RaJENDRO NaTH 
HOLDAR V. JOGENDRO NATH BANERJEE. 

(1871) 14 M I. A. 67=16 W. R. P. C. 41 = 
7 B. L. E. 216 = 2 Suth. 422 = 2 Sar. 666. 

Will— Future rights under. 

’Declaratiofi as to — Practice. 


The case, however, between these parties does not require 
that any decision should now be given as to the rights of 
parties who may become entitled after the decease of S.K.\ 
and feeling, for the reasons which have been already assig- 
ned, that these rights (if any) will be better investigated in 
India, their Lordships are not disposed to go farther than 
the necessity of the case requires. SOONDUR KOOMAREE 

Debea V. Gudadhur Pershad Tewaree. 

(1868) 7 M. I. A. 54(70) = 4 W.R. 116 = 

1 Sar. 604 = 1 Suth. 294. 

Generally speaking, a court called upon to construe a 


will, will not declare future rights. 

Where, however, all the existing parties interested were 
in court, and it was impossible to decide the case without 
considering the whole scope of the will, and arriving at 
judicial conclusions as to the rights of each of the parties 
thereunder, Held^ that such judicial conclusions, so far as 
they disposed or might dispose of the rights of those 
parties, ought to be incorporated in the decree. (.4/r. 
Justice Willes.') JUTTENDROMOHUN TaGORE v. GaNEN- 

dromohun Tagore. (1872; Sup. I. A. 47 (83 4) = 
9 B. L. E. 377 = 18 W. R. 359 = 3 Sar. 82 = 2 Suth. 692 

In dependently of the construction of S. 15 of C. P. 

C. of 1859, it appears to have been very rea.sonabIy ruled in 
India that the Court will not by questions of title as to 
future interests where neither claimant has a right to present 
possession, especially questions of title which may never 
arise (190). (5/> James W. Colvile.') KaTHAMA NaT- 

CHIAR V, DORASINGA TeVAR. (1875) 2 I. A. 169 = 
16 B. L. B. 83 = 23 W.E. 314 = 3 Sar. 456 = 3 Suth. 106. 

One possible event undoubtedly is unprovided for, 

viz.y the grand-daughter predeceasing the widow, having 
borne a son. Their Lordsliips do not deem it necessary to 
decide what would happen on the occurrence of this event — 


HINDU LAW-(c:^w/^.) 

Will— Future rights under— (Ctv//^/.) 

indeed, no judgment which they could give would affect the 
rights, if he should have any, of a son yet unborn, in the 
case supposed (64). {Sir Robert P. Collier f) Ram Lal 

Mookerjee V. Secretary of State for India. 
(1881) 8 1. A. 46=7 C. 304 (317) =10 C. L. E. 349 = 

4 Sar. 225. 

In declining to declare the rights of the parties 


under this will in this contingent event their Lordships are 
acting in conformity with the rule laid down in the case of 
Lady Langdale v. Briggs, explained as it was in the 
Tagore case (64). {Sir Robert P. Collier f) RAM LAL 

Mookerjee z/. Secretary of State for India. 
(1881) 81. A. 46 = 7 0. 304 (317)= 10 0. L. E. 349 = 

4 Sar. 225. 

Their Lordships do not propose to express any 

• .A » m AM A 


opinion on the construction or validity of the gift over in 
paragraph 4 of the will before them. They do not find it 
necessary to do so. The event (whatever it may be) may 
never occur, and if it does the question will probably arise 
between parties other than the present litigants (90). {Lord 
Davey.) LALIT MOHUN SiNGH ROY v. CHUKKUN LAL 

Roy. (1897) 241. A. 76 = 24 0. 834(850-1) = 

1 C. W. N. 387=7 Sar. 166. 

The principle that a Court called upon to construe 


a will will not usually make declarations as to merely 
future interests is inapplicable to a case in w'hich questions 
which do not arise have yet to be decided to determine the 
rights of the parties before the Court. The interests in 
such a case are not merely future interests. {Viscount 
Haldane.) PUTLIBAI v. SORABJI NAOROJI GapjaDIA. 

(1923) 25 Bom. L. R. 1099=33 M. L. T. 401 (P. C.) = 
A. I. E. (1923) P C. 122 = (1923) M. W. N. 626 = 

28 C. W. N. 737 = 761. C. 996 = 
46 M. L. J. 780 (789-90). 

Will — Genuineness of. 

See Hindu Law— Will. (1) Execution of. 


(2) Forgery of. 

Will -Gift inter vivos. 

DISPOSITIONS BY— Laws of— Analogy between. 

It is too late to contend that, because the ancient 


Hindoo treatises make no mention of wills, a Hindoo 
cannot maks a testamentary disposition of his property. 
Decided cases, too numerous to be now questioned, have 
determined that the testamentary power exists, and may 
be exercised, at least within the limits which the law pres- 
cribes to alienation by gift inter vivos (37-8). {Sir James 

iv.Coh'ile.) Baboo Beer Pertab Sahee v. Maharajah 
Rajender Pertab Sahee. (1867) 12 M I. A. 1 = 

9W. R. P. C. 16 = 2 Suth. 114 = 2 Sar. 348. 

The introduction of gifts by will into general use has 


followed in India, as it has done in other countries, the 
conveyance of property iftter vivos. The same may be said 
of the Roman law in which the testamentary power, apart 
from public sanction, appears to have been a development 
of the law of gifts inter vivos. Such a disposition of pro- 
perty, to take effect upon the death of the donor, though 
revocable in his lifetime, is, until revocation, a continuous 
act of gift upto the moment of death, and does then operate 
to give the property disposed of to the persons designated as 
beneficiaries. They take upon the death of the testator as 
they would if he had given the property to them in his 
lifetime (68). {Mr. Justice IVilUs.) JUTTENDROMOHUN 

Tagore v. Ganendromohun Tagore. 

(1872) Sup. I. A. 47 = 9 B. L. E. 377 = 18 W. E. 369 = 

3 Sar. 82=2 Suth. 692. 
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•Wm—Qift inter vivos— 

Dispositions by— law of — Analogy betiween 

— {Contd.) 

Extent and limits of. 


' u/eu « 

There is no law expressly and in terms applicable to 
persons who can take under a gift by will. The analogous 
law in this case is to be found in that applicable to gifts 
and even if wills were not universally to be regarded in all 
respects as gifts to take effect upon death, they are general- 
ly so to be regarded as to the property which they can 
transfer, and the persons to whom it can be transferred 
(68-9). {Mr, Justice miles.) JUTTENDROMOHUN 
Tagore v. Ganendromohun Tagore. 

(1872) Sup. I. A. 47 = 9 B.L. R. 377 = 18 W. E. 359 = 

' QC«r ftO = 9anth fi92. 


Even if wills were not universally to be regarded in 

all respects as gifts to take effect upon death, they aie 
generally so to be regarded as to the property which they 
can transfer and the persons to whom it can be transferred. 
These appear to their Lordships to be the limits of the 
analogy between wills and gifts inter vivos which have 
been recognised. {Sir Richard Couch.) BaI MOTEVAHOO 
V. BaI MaMUBAI. (1897; 24 I. A. 93(105) = 

21 B. 709 (721)=1 C.W.N. 366=7 Sar. 140. 


Dispositions by — powers of. 


— // co-extensive. 

It was argued that in all cases where a man is able to 
dispose of his property by act, inter vivos, he may do so by 
will : that he cannot do so when he has a son, because the 
son, immediately on his birth, becomes co-parcener with the 
father ; that the objection to bequeathing ancestral property 
is founded on the Hindu notion of an undivided family ; 
but that when there are no males in the family the liberty 
of bequeathing is unlimited. It is not necessary for their 
Lordships to lay down so broad a proposition (345), {Mr. 
Pembertofi Leigh.) NaGALUTCHMEE UMMAL v. GOPOO 

Nadaraja Chetty. (1866) 6 M. I. A. 309 = 1 Sar. 643. 

The authorities which engrafted the testamentary 

power upon the Hindu law have treated a devise as a gift 
to take effect on the testator’s death, some of them affirm- 
ing the broad proposition that what a man can give by act 

inter vivos he may give by will (194). 

On the above principle it was argued that the decisions 

having recognised the validity of an alienation by a co- 
parcener of his undivided share by gift or other voluntary 
conveyance inter vivos it followed as a necessary conse- 
quence that a will by him disposing of such share was also 

valid. 

Their Lordships refused to extend the power of aliena- 
tion of the co-parcener on the basis of the principle relied 
upon (194). {Sir James Colvile.) LaKSHMAN DaDA NaIK 
V. RamaCHANDRA Dada Naik. (1880) 7 I. A. 131 - 
6 B. 48 (61) = 7 C.L.R. 320 = 4 Sar. 173 = 3 Suth. 778. 

Law of — Applicability of. to decision of case of 

TESTAMENTARY DISPOSITION NEW IN THE INSTANCE. 

^The law of will has grown up, so to speak, naturally, 

from a law which furnishes no analogy but that of gifts, 
and it is the duty of a tribunal dealing with a case new in 
the instance to be governed by the established principles 
and the analogies which have heretofore prevailed in like 
cases (68). {Mr. Justice miles.) JUTTENDROMOHUN 

Tagore v. Ganendromohun Tagore. 

(1872) Sup. I. A. 47 = 9 B. L. R. 377 = 18 W, R. 359 = 

3 Sar. 82 = 2 Suth. 692. 

Will — Gift inter vivos or. 

Declaration of intended adoption of a boy and a 

statement of executant's wishes thereafter — Distinction — 
Deed styled a will. 


HINDU 'LA.VJ~{Contd.) 

Will— Gift inter vivos or ~{Contd.) 

K, who was the owner of considerable properties and had 
no male child, resolved to adopt the plaintiff, and executed 
a document in connection with his proposed adoption, inter 
alia, in the following terms : — 

The will executed by K to the boy adopted by me (plain- 
tiff) is as follows: — As I have no male heir though I 
married two wives, as I have been falling ill very frequent- 
ly, as my family is a respectable family entitled for several 
generations to respect, for that purpose and for enjoying the 
property and in regard to another consideration, viz., that 
for obtaining the fruit of this birth, according to the Hindu 
Shastras, it would not do without a male child, I have, out 
of my free will, executed this will pursuant to the request 
of my castemen and after consultation with my mother and 
my wives. And you are to conduct yourself according to it 
as follows : — 

From this day forward you shall be my child and live 
with me ; and out of the properties belonging to me and 
included in my patta, the properties in Schedules I and II 
hereto my mother should enjoy as usual ; those in Schedule 
III my sister should enjoy as usual ; all the other properties 
in Schedule IV and included in my patta you are to live 
with me and enjoy; if perhaps, I should die, you are to live 
with my mother and first wife and you are to perform the 
funeral ceremonies for me, my mother, and my wives, spen- 
ding money according to our position. 

Then followed terms as to how the plaintiff should con- 
duct himself in regard to V's mother, and his two wjves, 
and what provisions he should make for the marriage of V's 
daughter, and in certain other events detailed in the docu- 
ment, and also for payment of V's creditors, 

V did not adopt the plaintiff as he had intended to do. 

Held that the document was not of a testamentary char- 
acter in any respect, and that, if it had any legal effect w’hat- 
ever, it w’as of the nature of a transaction inter vivos, and, 
not being registered, was invalid and gave no title to the 
plaintiff. Their Lordships had, however, great doubts 
whether the document purported to be anything more than a 
declaration of the intended adoption of the plaintiff and a 
statement of the wishes of V thereafter. 

The only words contained in the document which would 
support its being regarded as a document of a testamentary 
character are that in some places it styles itself a will. But 
calling a document a will does not make it so. {Lord 
Moulton?^ TIRUGNANAPAL v. PONNAMMAI NaDATHI. 

(1920) 12 L. W. 660 = 28 M. L. T. 190 = 

(1920) M. W. N. 669 = 25 C. W. N. 611 =58 I. C. 228. 

Distinction between^ Difficulty in India as regards 

— Reasons for. 

Owing to the fact that there is in India no uniform or 
accurate system of conveyancing, and to the fact that deeds 
and wills are, in India, as a rule most inartificially drawn 
up, frequently by persons not possessed of legal know’ledge, 
it is often difficult to ascertain with certainty what was pre- 
cisely intended by the document, and in some cases to as- 
certain whether the document was intended to operate as a 
deed of gift or as a will. {Sir John Edge.) MOHAMMAD 

Abdul Ghani v. Fakhir Jahan Begam. 

("1922) 49 I. A. 195 (207-8) = 44 A. 301(313-4) = 
26 O. C. 96 = 31 M. L. T. 21 = 9 0. L. J. 369 = 

27 C. W. N. 63 = 24 Bom, L. E. 1268 = 20 A.L.J, 994 = 
A.I.R. 1922 P.C. 281 = 37 0. L. J. 1 = 68 I. C. 264 = 

43 M. X. J. 463. 

■ Oudh talukdar — Deed in faoour of adopted son by. 

On June 1,1878, by a registered deed of that date, an Oudh 
talukdar made over his taluq with the exception of certain 
villages dedicated to the endow'ment of a temple to .S' subject 
to certain conditions. 


140 
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Will— Gift inter vivos ox—{Contd,) 

On May 26,1883. the taluqdar executed a will stating 
that he had adopted L and giving him the entire taluqa, 
but making provision for the event of his leaving a natural- 
born son. 

On May 29,1883, S executed a registered deed stating 
that he had relinquished the property and all proprietary 
rights acquired by him under the deed of June 1,1878, in 
favour of tlie taluqdar. 

On April 28,1886, the taluqdar effected mutation of names 
in respect of the taluqa (except the villages dedicated to the 
endowment of the temple) in favour of L on an application 
which stated that if L's connection with the estate should be 
severed during the taliiqdar’s lifetime then the whole estate 
would revert to him. Mutation of names in the case of the 
villages excepted folh)wed on a supplementary application 
by the taluqdar. 

On May 5, 1887, the taluqdar executed the deed in ques- 
tion. In the last paragraph, the taluqdar declared that he 
had written the deed “by way of a deed of adoption and 
codicil to a will in order to amend and rectify the deed 
of May 26, 1883, by adding some necessary provisions to 
it.” The deed in the main was clearly testamentary in its 
character, but there were two paragraphs which weie relied 
upon as sliowing that the deed was a deed of gift inter I'ivos. 
Paragraph 6 began by stating that he (the taluqdar) had 
had the instrument of June 1, 1878, cancelled and destroyed 
with the consent of A, and S had again put him in posses- 
sion of the estate. The taluqdar then declared that after 
getting possession he had made over the whole of the 
said property to his adopted son (A) aiul had absolutely and 
unconditionally relinquisiied all rights and proprietorship as 
well as ceased interference with the property, and he (the 
taluqdar) concluded the paragraph by saying, “therefore 
neither A himself nor his representatives have any ^right 
left to make a claim under the deed of June 1,1878.” In 
clause 8, the taluqdar described A as “my adopted son, and 
donee and legatee under the deed of May 26,1883, as well as 
under this deed in respect of all my moveable and immo- 

veable property which has already been acquired, or which 
may be acquired hereafter during my lifetime or which may 
come to me by inheritance or to which I may become 

entitled.” , 

Held that the deed in question was testamentary and 

could not be construed as a deed of gift inter vivos. {Lord 
Macnaghten.) UUAI KaJ SINGH v. BHAGWAN HAKHSH 

Singh (1909) 37 I.A. 46 (69 60 J - 32 A. 227 (240 1) 

11 C L J 387 = 7 M.L.T. 410 = (1910) M.W.N. 110 = 

12 Bom. L.B. 409 13 O. C, 172 = 20 M. L, J 458, 

Reservation of usufruct for life— Gift— .Vahome tau 


ividenv — Deed by. 

The material portion of a deed executed by a Sunni 
Mahomedan’s widow, who had the right of an owner under 
the Mahomedan law, in favour of A, her husband s brother, 

was as follow'S : — .... > 

“Whereas my husband, during his lifetime, bequeathed 

the entire property of the aforesaiil ilaqa to me. and I, in 
accordance with the said will, am in posse.ssion and ownership 
of the same, now I make a gift of the movable and immo- 
vable property, the entire Zamindari and latnbardari estate, 
etc in favour of L, the detail whereof is being given below, 
with the exception of the villages and sir lands, etc., of the 

estates, specified Irelow. which shall, during my lifetime, re- 
main in my and my relation’s possession, free of rent and 

without payment of Government revenue ; and I do hereby 
invest the donee with the power to have the mutation of 
names effected in his favour. Now I have nothing to do 
\sith the gifted property and the estate. I shall keep the 
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villages and sir lands, which have been exempted hereunder, 
for my lifetime without the power of alienation by mortgage, 
sale and gift ; and after me, the donee shall also be the 
owner of the said exempted property. The donee shall pay 
the Government revenue of the exempted estate from the 
ilaqa w ith the exception of the revenue of Patti village Gy 
which I shall pay out of my ovtn pocket. The donee shall 
pay all the debt with w'hich the estate is encumbered — I, the 
donor having m^thing to do therewith.” 

The document concluded with three lists — namely, of the 
gifted immovable property, the gifted movable property, 
and the “property exempted”, the third list contained the 
following : Mauza Mundia Misir, Patti Gy Gungipur (stan- 
ding in the name of Mahomed Ibrahim Khan), and sir land 
at Jalalpur. 

lleldy affirming the Court below, that the deed must be 
construed as a deed of gift and not as a will. 

The deed was intended to l)e and to operate as an imme- 
diate and irrevocable disposition of all the widow's movable 
and immovable property, and all her Zamindari and lambar- 
dari estate mentioned in the deed and in the schedules to if, 
subject to the reservatiim for her own use during her life- 
time of the usufruct of the property in question here (namely, 
the excepted villages and sir lands). {Sir John Ed ^e.) 

Mohammad ardtil Ghani v, Fakhk jahan Pegam, 
(1922) 49 I.A. 196(202-3, 208) =44 A. 301 (314) = 
25 0. C 95 = 31 M. L. T. 21 = 9 O. L. J. 369 = 
27 C. W. N. 63 = 24 Bom. L. E. 1268 = 

20 A. L. J. 994 = A.I. R. 1922 P.C. 281 = 37 C L. J. 1 = 

68 I. C. 254 = 43 M. L. J. 463. 

Will— Gift over. 

{See also HINDU I,AW— OifT—GiFT OVER). 

/ 

.iecretion to drvised estate — IVvolntion of— -If fol- 
lows capital or deifoEves according to law. 

I^y his will a Hindu ])equeatlied his property to his sons 
with a direction that the share wliich each son took, and 
which would have gone to his heirs according to the Hindu 
law, was, in the case of any one of his sons leaving no son. 
to go to tlie other sons. It appeared clearly from the expres- 
sions used l)y the testator that the corpus of the share of 
any of the sons dying without leaving a son was to go to 
the surviving sons. The question was, whether the share 
of profits made during the joint lives of the sons which be- 
longed to the deceased son followed his share of the capital 
and went over to the other sons, or, whether it devolved 
upon his heir-at-law, his widow. 

Held that, on the true construction of the will, the testa- 
tor had not attempted to dispose of those profits, which were 
the property of the son dying without leaving a son, that it 
was his intention not to touch the question of profits, but to 
leave them to go as they would go, according to law, and 
that the share of the surplus profits of the deceased son 
went to his heirs-at-Iaw (63). {Lord Romtllyf) BlSSO- 
nauth Chunder V. Sreemuttv Hamasoondery 
DOSSEE. (1867) 12 M.I.A. 41 = 9 W.R. 1=2 Suth. 90 = 

2 Sar. 344. 

Accretion to devised estate belonging absolutely to de- 
visee — Direction that it should follow capital and should 
also go oi’er — V alidity of. 

A testator, by his will, devised property to his sons abso- 
lutely with a direction that in the event of the death of any 
of them without leaving a son his share should go over to 

the other sons. 

Quaere whether in such a case a direction in the will that 
the share of profits made during the joint lives of ^^e sons 
which belonged to a son dying without leaving a son should 
follow his share of the capital and go over to the other sons 
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would be valid (63). Romilly?) BiSSONaUTH 

Chunder V. Sreemutty Bamasoondery DOSSEE. 

(1867) 12 M. I. A. 41 = 9 W. R. l = 2Suth 90 = 
^ 2 Sar. 344. 


Accrued as well as original share if passes under— 

Class— Gift to a, with direction that on death of any of 
them his share is to go over to the survivor or sun-ivors— 
Accruing share of deceased if goes over to survivor with 
original share. HINDU Law — WILL CLASS GIFT 

TO— Gift over, on death of any of them, etc. 

(1883) 10 I. A. 51 (61) - 9 C. 952 (960 1.) 

Condition of— Death without issue and before at- 
taining majority — Death without issue alone 7 est. 

The appellant and M & N were legatees under the will of 
their father, entitled in equal shares to his residuary estate. 
J/and were minors at the dale of the will and at the 
death of the testator. A clause in the will provided “If 
previous to the minor sons attaining their age of discretion, 
or after having attaineil their majority, either of them should, 
without leaving a son or adopted son, die issueless, in such 
case any sons then in existence should take the share of that 
son, dividing the same in equal portion.^^. 

Quaere ; whether the api>ellate court was right in thinking 
that the ^ft over was not to take effect unless the death 
took place before the .son dying without issue should have 
attained his majority (37). {Lord Macnaghten.') GrEEN- 
DER CHUNDER GHOSE TROVLUCKHONAUTH GhOSF. 

(1892)21 I. A. 35 20 C. 373 - 6 Sar. 267. 

Death of one person— Gift to another on— Gift over 

in event of his being disqualified— Existence of disquali- 


fication — Time for ascertaining. 

After providing for an ordinary widow’s estate for his 
wife, a testator by liis will directed as follows : — 

“ Cl. 7 If no daughter or daughter’s son of mine should 
l>e living at the time of the death of my wife, then my 
grand-daughter (daughter’s daughter) shall become the pro- 
prietress of my property, and shall remain in undisputed 
possession thereof from generation to generation. 

“Cl. 8. If the death of my wife should take place before 
my grand-daughter (daughter’s daughter) arrives at majority 
and bears a son, then the whole of the estate shall remain 

in charge of the Court of Wards until she arrives at majo- 
rity and bears a son. . 

“Cl. 9. If my grand-daughter (daughters daughter) 

should be barren, or a sonless widow, or if she should be 
otherwise disqualified, she shall not become entitled to my 
property, but shall receive an allowance of Ks. 300 per 


mensem for life.” 

Held., that clau.se 9 of the will should be read in conjunc- 
tion with that which preceded it, and that the death of ihe 
widow should be treated as the time when it was, if at all, 

tri pffppf ( 

The death of the widow is the point of time when it is to 
be ascertained once for all whether the granddaughter 
or is disqualified from taking (63). {Sir Robert P, Col- 
lier:) Ram Lall mookerjee v. Secretary of State 
FOR India. (1881) 8 I. A. 46-7 C. 304 (316)- 

10 O.L.R. 349 = 4 Sar. 225. 


Declaration of right under., with injunction Suit 

for — Maintainability — Possession of property AV prayer 
for — Effect — Specific Relief Act — .S’. 42. 

A Hindu executed a will bequeathing his property to his 
two sons, subject to the condition that, in the event of the 
death of either without leaving male issue, the survivor 
should take the whole. On the death of one of the sons 
without male issue, but leaving him surviving a widow and 
a daughter, the survivor sued for a declaration that, in the 
events that happened, he W'as entitled to the property 
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which bad formed the share of his deceased brother, and for 
an injunction restraining his brother’s widow from denying 
his title, He did not, how'ever, ask for possession of that 
property. 

The Sub-Judge held that the prayer for an injunction w'a.s 
a sufficient compliance with the requirements of S. 42 of the 
Specific Relief Act, and that objection could not be taken to 
the form of the suit on the ground that the plaintiff did not 
ask for possession of the property. 

Their Lordships did not feel themselves able to interfere 
with the judgment of the Sub- judge on that question (41 5). 
{Lord Shaw,) CHUNILAL PaRVATHI.SH ANKUR v. BaI 
Samarath. (1914) 38 B. 399-18 C. W. N. 844 = 
19C. L. J. 563= 16 Bom. L. E. 366=12 A L. J.742 = 

16 M.L.T. 59 = 1 L. W. 762 = (1914) M. W. N. 441 = 

23 I C. 646 = 26 M. L. J. 647. 

— Event which is to take place if at all, immediately 

on close of life in being at time of execution of will — Gift 
(Tocr on — Validity^ 

The will of a Hindu testator, after deviling all his real 
and personal e.state among his five sons (a joint undivided 
family) contained this clause: — “Should any among my said 
five sons die. not leaving any son from his loins, nor any 
son’s son, in that event neither his widow, nor his daughter, 
nor his daughter’s son. nor any of them, will get any share 
out of the share that he has ol)tained of the immoveables 
and moveables of my said estate. In that event of the said 
property, such of my sons and my son’s son as .shall then l)e 
alive, they will receive that wealth according to their respec- 
tive shares. If any one acts repugnant to this, it is inad- 
missible.” 

It was found that upon the true construction of the will 
the property was given over upon the death of any one of 
his sons without leaving male issue at the time of his death, 
that is, upon an event which was to take place, if at all, im- 
mediately on the close of a life in being at the time when 
the will was made, and the question was whether the Hindu 
law' prohibited such a provision. 

Held, that the te.stator, in making that provision, did not 
infringe or exceed the powers given him by the Hindu law’, 
and that the clause effectually gave the corpus of the pro- 
perty to the surviving .sons immediately on the death of that 
son who died without leaving male is.sue (135-6). 

There is nothing against public convenience, nothing gen- 
erally mischievous, and nothing against the principles of 
Hindu law in allowing a testator to give property, whe- 
ther by way of remainder, cr by way of executory bequest 
(to borrow terms from the law of England), upon an event 
which is to happen, if at all, immediately on the close of a 
life in being. There would be great general inconvenience 
and public mischief in denying such a power (135). {Lord 
Justice Knight Bruce.) SreeMUTTY SOORJEEMONE^■ 
DOSSEE V. DFNOBUNDOO MlJI.I.ICK. 

(1862) 9 M.I.A. 123= 1 Sar. 837= 1 Suth. 291. 

It w'as not, and could not be, disputed, that since the 

case of Soorjemoni Dasi, a gift by will upon an event which 
is to happen, if at all, immediately on the close of a life in 
being, to a person in existence, and capable of taking under 
the will at the testator’s death, was good and valid under 
Hindu law, and consequently that it was competent to the 
testator, by the use of apt words, to confer an absolute es- 
tate on his daughter’s daughter on the death of his w'idow' 
(60 1). (^/> Robert P, Collier:) RAM I.AL MOOKERJEE 

V, Secretary of State for India. 

(1881) 8 I.A. 46 = 7 C. 304 (314) -10 C. L. E. 349 = 

4 Sar. 226. 

^According to the construction of the will w hich their 

Ix)rdships adopt, the gift over w'as to persons alive, and 
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capable of taking on the death of the testator, to take effect 
on the death of a prson or persons also then alive, and was 
competent, according to the authority of Soorjeemony Dos- 
see’s case, as explained in the Tagore case (60.) {Sir Robert 
P, Collier,) KUMAR TaRAKESWAR ROY v. KUMAR 

Shoshi Shikhareswar. (1883) 10 I. A 61 = 

9 C. 962 (960) = 13 C. L. R 62 = 4 Sar. 439. 

In stating the rule relating to the defeasance of a 

prior absolute interest by a subsequent event, it is import 
ant to add ; first, that the event must happen, if at all, 
immediately on the close of a life in being at the time of the 
gift ; and secondly, that a defeasance by way of gift over 
must be in favour of somebody in existence at the time of 
the gift (39). {Lord Hobhouse.) SkeeMUTI’Y KriSTORO- 
MONEY Dossee r. Maharajah norendro Krishna 
BaHADGOR. (1888) 16 I. A. 29 = 16 C. 383(392) = 

6 Sar. 285. 

A Hindu testator may give property by way of exe- 
cutory bequest (to borrow a term from the law of England) 
upon an event which is to happen, if at all, immediately on 
the close of a life in being and in favour of a person born 
in the testator’s lifetime (90). {Lord Davey.) LALIT 
MOHUN Singh Roy v. Chukkun lal Roy. 

(1897) 24 I.A. 76 = 24 C. 834 (850) = ! C. W. N. 387 = 

7 Sar. 155. 

Failure or det€rmiuatio7t of estate — Gift over after 

— Failure or detertninatioii of estate in law and not in fact 
-^Gift over if takes effect in case of. 

The will the construction of which was in question direc- 
ted that trustees, after the legacies and annuities had been 
satisfied, were to convey to the persons entitled to the 
beneficial interest, subject to the subsequent limitations ‘ so 
far as the terms and condition of circumstances will permit, 
but so far only, as such limitations ’ did not infringe any 
law then in force against perpetuities, ‘ if any such law there 
shall be.’ The limitations were ; 

(1) To /. T. for life; 

(2) To his eldest son born during the testator’s life-time 
for life : 

(3) In strict settlement upon the first and other sons of 
such elde.st son successively in tail male ; 

(4) Similar limitations for life and in tail male upon the 
other sons of J. T. born in the testator’s life-time ; 

(5) Limitations in tail male upon the sons ot J. T. born 
after the testator’s death. 

(6) “ After the failure or determination of the uses and 
estates hereinbefore limited ” to .5*. T. for life ; 

(7) Like limitations for the sons of S. T. as for the sons 

o /. r. 

On the true construction of the will their Lordships held 
that /. 7'. took a life estate only. The question arose as 
regards the succession after the determination of J.Tls life- 
estate. 

It may be urged that, as there was at the death of the 
testator no person to take under the first series of limita- 
tions except /. T., and no person who came into existence 
afterwards could in point of law so take, there was in law a 
“ failure ” of the estates at the death of the testator, which 
no subsequent event could affect, and that the interest for 
life after the death of /. T. then l>ecame vested in S. T, 

The answer is that this argument proceeds upon the as- 
sumption that “ failure or determination ” means failure or 
determination in law, as if the testator contemplated that 
his will might be void in law, which, as to the limitations 
in question, save as to the possible effect of a law against 
perpetuities, their Lordships see no sufficient ground upon 
the face of the will for supposing that he suspected (79). 
Construing the will their Lordships understand “ failure or 
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determination ” to mean “ failure or determination ” in fact 
of an estate or estates which the testator considered suffici- 
ent in law, and that the limitations over w'ere in the scheme 
of the will to follow the creation of the prior estates of in- 
heritance and must fall therewith. The property therefore 
next goes to G, T. as heir-at-law (80). {Mr, Justice 
Monies.) JUTTENDROMOHUN TaGORE v. GaNENDRO- 

mohun Tagore. (1872) Sup. I.A. 47 = 

9 B. L. B. 377 = 18 W. B. 369 = 3 Sar. 82 = 2 Suth. 692. 

Future and contingent interests under — Release of — 

Deed effecting. 

The appellant, M & were three legatees under a will, 
entitled in equal shares to the residuary estate of the testator. 
Lf died without issue, having bequeathed all his estates to 
M. The appellant instituted the suit out of which the 
appeal arose to establish his right to a moiety of the estate 
taken by N under the said will. His case was that the will 
made a gift over of JV's share under it to himself & Min 
the event of Af's death without issue. 

It appeared that, prior to l^'s death, all three of them 
effected a separation of their interests derived from the will, 
and that they executed certain deeds of conveyance or re- 
lease, the operative part of the leading instrument being as 
follows : — 

“ They, the said G ” (the appellant) “and M do and each 
of them doth by these presents grant, bargain, sell, aliene, 
and release, and by way of conveyance only and not by way 
of w arranty of title, do and each of them doth also grant 
and confirm unto the said A’’, his heirs, representatives, and 
assigns, the parcels of land therein particularly descriljed, 
and all the estate, right, title, interest, use, trust, property, 
possession, possibility, claim, and demand whatsoever, both 
at law and in equity of them etc.” The property dealt with 
by that deed was the one-third share of iV under the will. 

Held that the above-mentioned instruments operated to 
pass every interest of every kind which the appellant had or 
could claim to have in the shares allotted to M & H, and 
that, so long as those instruments stood, it was impossible 
for the appellant to contend with success that any inteiest, 
future or contingent, was reserved to him (37). 

The object of the parties, as evidenced by the deeds, was 
once for all to dispose finally of the testator’s estate, and 
of all questions connected with it (37). {Lord Macnaghten.) 

Greender Chunder Ghose V. Troyluckhonauth 
GhOSE. (1892) 211. A. 35 = 20 C. 373 = 6 Sar. 267. 

Gift in fee to A — Gift over in event of his death 

without leaving male issue^ 'with provision for his wido'w 
ajid daughters — Validity. 

A gift in fee (to use an English term) to A, defeasible in 
case of his death without leaving male issue, with a provi- 
sion in that event for his widow and daughters who would 
be disappointed by the operation of the gift over is perfectly 
valid (90). {Lord Davey.) Lalit MOHUN SlNGH ROV 
V. Chukkun Lal Roy. (1897) 24 I. A. 76= 

24 C. 834(851) = ! C. W. N. 387 = 7 Sar. 166. 

Joint Family — Members living as a — Gift to — Death 

of one without leaving male issue— Gift over to survivors in 
event of. See HINDU LAW — WILL — JOINT FAMILY — 

Members living as a. 

Life interest terminable —Gift over on happening of 

aft e7)ent which does not take place — Effect. 

The principle stated by Parker, J in Seaton’s case that 
“ where there is a terminable life interest and there is a gift 
over on the hapi>ening of an event which does not take 
place, the court will read this as a limitation in remainder on 
the life interest which has determined by death ” is an old 
one; it is not confined to dispositions in favour of wives, or to 
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the determination by re-marriage of the interest given by 
the will, but it does depend on the possibility of ascertaining 
from other parts of the will that the original intention of 
the testator in making the gift was to give a limited interest 
only. The gift over is to be extended by implication, that 
is, beyond its actual expression, but implication must be an 
implication from something else, otherwise this extension 
would be mere conjecture, and that something else is the 
testator’s intention to be found elsewhere “ interwoven into 
the original gift,” (213.) (Lord Sumfier.) CHIA KHWEE 
Eng V. CHIA PO-CHOON. (1922) 33 M. L. T. 212 P. C- 
Ma/e issue — Failure of — Gift o^’er iu event of — In- 
definite failure of stick issue or failure thereof at time of 
death of legatee. 

The will of a Hindoo Testator, after devising all his real 
and personal estate among his five sons (a joint undivided 
family) contained this clause : “ Should any among my said 
five sons die, not leaving any son from his loins, nor any 
son’s son, in that event neither his widow, nor his daughter, 
nor his daughter’s sons, nor any of them, will get any share 
out of the share that he has obtained of the immoveables 
and moveables of my said estate. In that event of the said 
property, such of my sons and my son’s sons as shall then be 
alive, they will receive that wealth according to their respec- 
tive shares. If any one acts repugnant to this, it is inadmis 
sible. However, if my .sonless son shall leave a widow, in 
that event she will only receive Co’s Rs. 10,000 for her 
food and raiment.” 

The question was whether, according to the true cons- 
truction of that clause, the testator pointed to an indefinite 
failure of nriale issue of any one of his sons whose male 
issue should fail, or failure of male issue at the time of his 
death. 

Held that it was perfectly plain that that to which the j 
testator pointed in the clause was not an indefinite failure of j 
male issue, but a failure of male issue of any of his sons at 
the lime of the death of that son (134 5). (Lord Justice 
Knight Bruce?} SREEMUTI'Y SOOKJEEMONEY DOSSEE z/. 
DeNOBUNDOO MuLLICK. (1862) 9 M.I.A. 123 = 

1 Suth. 291 = 1 Sar. 837. 

Nephe^vs and their male descendants — Gift to — Gift 

oi'er on death of '"'‘any of them'' without leaving male issue 

— Death of any of nephews alone or of his male descendants 

* 

also contemplated . 

The material portion of the will of a Hindu was as 
follows: "My brother’s sons, /, T and shall receive, for 
defrayment of the expenses of their pious acts, the follow- 
ing out of the properties left by me, to wit ... .The said 
three nephews shall hold possession of the same in equal 
shares, and shall pay the Government revenue of the same 
into the Collectorate. They shall have no right to alienate 
the same by gift or sale; but they, their sons, grandsons, and 
other descendants in the male line, shall enjoy the same, and 
shall perform acts of piety as they respectively shall see fit 
for the spiritual welfare of our ancestor.«. If any of them 
die without leaving a male child (which God forbid), then 
his share shall devolve on the surviving nephews and their 
male descendants, and not on their other heirs.” 

Held that, on the true construction of the last sentence 
in the portion of the will set out above, " any of them” 
meant any of the three nephews, not any of their descen- 
dants; on the death of any of the three nephews his share 
should go to the surviving nephews or nephew, not to the 
descendants of a dead nephew; but on the estate getting 
into the hands of the surviving nephew or nephews, it was 
to descend, as had been before provided, to males only 

(59-60). 

This construction disposes of an ingenious argument of 
Mr. Mayne — based on the hypothesis that upon the death 
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of the second nephew — his share would go to his surviving 
brother, and to the "male descendants” of his dead brother 
— that this would be a gift to a class, some of whom, i.e.s 
the male descendants, could not take, and would, therefore, 
by a well-known rule of law, be altogether invalid (60). (Sir 
Robert P. Collier?) KUMAR TaRAKESWAR KOY v. 
KUMAR SHOSHI .Shikh ARESWAR. (1883) 10 LA. 61 = 

. 9 C. 952 (959 60) = 13 C. L. E. 62 = 4 Sar. 439. 

Nephews and their male descendants — Bequest to — 

Gift over in event of death of any of them without leaving 
male issue — Estate conveyed by original bequest — Effect of 
gift over. 

The question in the appeals arose upon the construction 
I of a clause in a Hindu will, which was in these terms : — 
"My brother’s three sons shall receive, for defrayment of 
the expenses of their pious acts, the following out of the 
properties left by me, to wit, ....The said three nephews 
shall hold possession of the same in equal shares, and shall 
pay the Government revenue of the same into the Collec- 
torate. They shall have no right to alienate the same by 
gift or sale ; but they, their sons, grandsons, and other 
descendants in the male line, shall enjoy the same, and 
shall perform acts of piety as they respectively shall see fit 
for the spiritual welfare of our ancestors. If any of them 
die without leaving a male child (which God forbid), then 
his share shall devolve on the surviving nephews and their 
male descendants, and not on their other heirs.” 

The three nephews of the testator were living at his 
death ; two of them died subsequently, one unmarried, the 
other leaving a widow but no issue ; and the suit out of 
which the appeals arose was instituted by the surviving 
nephew of the testator against the Infant son of the testator 
to obtain a declaration that he (the plaintiff) became on 
the death of his brothers entitled to the entire property 
bequeathed by the testator to his nephews. 

Heldy on the authority of the Tagore case, that a life 
estate only was created in favour of the three nephews 

(58-9). 

Held further that, on the death of the first nephew, his 
share went to the other two, and that, on the death of the 
second, the share which he left behind him made up of his 
original and his accrued share went to the plaintiff, the 
surviving nephew (59-60). (Sir Robert P, Collier?) 

Kumar Tarakeswar Roy v. Kumar Shoshi Shi- 

KHARESWAK. (1883) 10 LA. 61 = 

9 C.952 (960 1)=13 C.LE. 62 = 4 Sar. 439. 

Sons — Absolute bequest to — Death of one of them 

without leaving son — Gift over to survivors in case of. 

The material passages in the will of a Hindu testator 
were the following : — 

First paragraph My five sons, after my death, all con- 
tinuing joint in food, being unanimous, will preserve and 
look after my real and personal property, etc., and business, 
trading business, etc.; whomsoever, whatever there are the 
same, they will carry on conformably to the directions 
hereinafter written, they will perform the daily usual acts, 
etc., should they disagree and wish to separate, then deduct- 
ing my real and personal properties and business, etc., 
they shall be unable to make and take a partition and 
division and demarcation, on account of my regulated acts, 
ceremonies, etc.; and family expenses, and the profits and 
losses of the trading business, and after deducting the esta- 
blishment charges, the surplus proceeds, the money that 
shall remain out of the same they will receive their respec- 
tive shares. 

Second paragraph : — From amongst my aforesaid sons 
should any die without sons, that is, die not leaving sons, 
and leaving daughters, and leaving a wife; then the said 
son’s daughters, each of them, will receive Rs. 100 ; and 
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Will— Gift ovQX—{Contd.) 

should his widow continue in the family then, whenever 
whatever hrito n€om acts, ceremonies proper, that she per- 
form, the expenses for the same she shall receive from my 
estate* should she be disobedient, and not remain in my 
house, depart, or live elsewhere; or, should she not wish to 
continue in the family, then the said widow woman shall 
receive Rs. 2,000, on my real and personal properties, 
business, trading business, and properties, etc,, sh§ will be 
unable to make a claim or demand to her husband’s suita- 
ble share ; and if, in like manner, the son’s daughters have 
sons born, then the said sons, each person, will receive 
Rs. 200. 

Ninth Paragraph*: — From amongst my sons, 
whenever whatsoever shall be the elder, under his direc- 
tion all the business shall lie performed, I hereby appoint 
the above five sons the Tnniey of this my will.” 

After the testator’s death his sons, without proving their 
father’s will, lived together in the usual way as a joint 
Hindoo family, carrying on their father’s business. 

One of the sons married the plaintiff-respondent, and died 
soon afterwards intestate, leaving her his sole widow and 
heiress. He had no son, but left two daughters by a former 
marriage. 

In a suit brought by the respondent for, inter alia, a dec- 
laration of her rights under the said will, held — 

(1) that the five sons took an absolute estate in the pro- 
perty ; 

(2) that tlie share which each son took, and which would 
have gone to his heirs according to the Hindoo l,aw uas, in 
the case of any one of his sons leaving no son, directed to 
go to the other sons (bO). 

Their Lordships are of opinion that the effect of this will 
is to direct that the share which each son took, and which 
would have gone to his heirs according to the Hindu Iav\, 
was, in the case of any one of his sons leaving no son, 
directed to go to the other sons, if not in express words, still 
by a necessary inference to be drawn from the expressions 
used by him (60). {Lord Romi/ly.) PISSONAUTH ChUN- 
DER V. SREEMUTfY PAMASOONDEK Y DOSSEE. ^ 

(1867) 12 M. I. A. 41 9 W. R. P. C. 1- 2 Suth. 90 = 

2 Sar. 344. 

^oJis—AhsoInte bequest to—Death of one of them with- 

out leaving son ~ Gift en'cr to survivors in event of — Inten 

tion as to, must be clearly expressed. 

According to the will, if one of the sons, to whom the tes- 
tator had bequeathed his estate, had died, leaving a son, the 
share of the son so dying would have gone to his son, or, in 
other words, the grandson of the testator. It is only in the 
event of his son not leaving a son that the testator has direct- 
ed that the share shall go to the survivors, this construc- 
tion is not lightly to ’oe inferred, but it is nece.ssary that the 
testator should express distinctly what his intention is 
(60). {Lord Romilly.) PlSSONAU'lH CHUNDER Z'. SREE- 
MUTTY BAMASOONDERY DOSSEF. 

(1867) 12 M. I. A. 41 = 9 W.R. P.C. 1 = 2 Suth. 90- 

2 Sar. 344. 

Sens — Bequest equally to — Gift oi>er on death of one 

sonless, of all properties to survivors equally— Effect— 
Sticcession Act — S. 111. 

A, a Hindu, Ijequeathed his properties moveable and im- 
moveable to his three sons, in the following words : My 

three sons shall be entitled to enjoy all the moveable and 
immoveable properties left by me equally. Any one of the 
sons dying sonless, the surviving sons shall be entitled to 
all the properties equally.” A died in 1882, and at that time 
one of his sons / had attained majority while the others 
were minor children. / was appointed sole executor with 
powers of management during the minority of his brothers, 
and on their attaining majority he was directed to “ make 


HINDU ’LK^—{Contd,') 

Will — Gift over— 

over charge of the properties to them.” Held that the pro- 

I perties bequeathed by A were “ payable or distributable ” 
among his sons, within the meaning of S. Ill of the Indian 
Succession Act, on the death of the testator. 

Held further \)a 2 X, having regard to the Hindu Wills Act 
of 1870 and S. Ill of the Indian Succession Act of 1865, the 
original gift to the three sons vested in them on the testa- 
tor’s death and became indefeasible. {Lord Macnaghtenf) 
NORENDRA NATH SiRCAR v. KAMALABASINI DASI. 

(1896) 23 I. A. 18=23 C. 663 = 6 Sar. 667 = 

6 M. L. J. 71. 

Sons — Gift to two — Death of one without leaving 

male issue— Gift over iu eveut of, of entire estate to survivor 
— Death of one after lifetime of testator — Gift over if takes 
effect in case of. 

A Hindu made a will by which after appointing his tw^o 
sons “ executors, heirs and owners” of the whole of his pro- 
perty (w hich was self-acquired) and directing them to divide 
and take equal shares in it with certain exceptions gave each 
of them a half share of his estate not specifically disposed 
of by the will. By clause 9 he made the following bequest, 

“ I have divided between and given to my two sons the 
whole of my property as mentioned above. But should ei- 
ther of these two sons die without having had (leaving) any 
male issue the survivor of the said two sons is duly to take 
the whole of the property appertaining to the share of the 
deceased son who may have (leave) no male issue (behind 
him) after undertaking (to defray) the expenses in connec- 
tion with the maintenance of his widow and marriage of his 
minor daughter. But under these circumstances the heirs of 
my deceased .son, .S’, shall not get any right whatever.' 

The two sons survived the testator and divided the pro- 
perty between them. The elder son died subsequently with- 
out male issue, but leaving him surviving his widow, and a 
minor daughter. 

The High Court held, on the construction of the will, that 
the period of distribution contemplated by the testator was 
the jreriod of his death, and that at that time half of the 
testator’s estate became vested in each of his sons absolute- 
ly. In other words the High Court held that clause 9 of the 
will should be read as if the survivorship there provided 
was limited to survivorship at the death of the testator. 

Held, reversing the High Court, that the words of clause 
9 were not limited to sei vivorship during the testator’s life, 
but clearly pointed to survivorship whenever it should occur, 
and that in the events that happened the surviving son was 
as such survivor entitled to the estate conveyed by the said 
clause, subject to the obligation imposed upon him of main- 
I taining his brother’s widow and daughter (413-4). {Lord 
Shaio.) CHUNILAL i’ARVA'J ISHAN KAR z/. BAI SaMARATH. 

(1914) 38 B. 399 18 C.W.N. 844 = 19 C.L.J. 663 = 

16 Bom. L. R. 366 = 12 A. L. J. 742= 16 M. L. T. 69 = 

1 L.W. 762 = (1914j M.W.N. 441 = 23 I. C- 646 = 

26 M. L. J. 647. 

Surviving sons— Gift over in favour of — Issue of sur- 
viving sons if entitled to benefit of. See HINDU LAW — 

Will— Sons— Vested interests to. etc. 

(1929) A.C. 462 = 27 A.L.J. 1076 = A.I.R. 1930 P.C. 7. 

Validity of — Uncertain event — Happening of — Be- 
quest on — No time fixed for happening of event — Succession 
Act— S. 111. See HINDU LAW— WILL— SON— BEQUEST 

TO. (1914) 42 I. A. 71 (78)= 39 B. 296- 


Wife— Bequest to— Gift over to children of such pro- 

:rty as was not required by wife or gift ovei of property if 
was not required I)y wife — Validity of. See HINDU LAW 
HLL— WIFE— Bequest to— Gift over to children. 
rc. ( 1882 ) 9 I. A. 70 (80) = 4 A. 600 (610). 


22S7 


THE PRIVY COUNCIL DIGEST 


2238 


HINDU LAW— (Cy«/rf.) 

Will— Gift ovev—iCou/d.) 

Wife — Gift to — Re-marriage by her— Gift over in 

event of — Death of wife without remarrying — Gift over if 
takes effect in case of. HINDU LAW' — WILL — WIFE 

BEQUEST TO— Re-marriage. 

(1922) 33 M. L. T. 212 P. C. (213). 

Will— Granddaughters by pre deceased son. 

Bequest to — Joint tenants — Tenants in common — 

Bequest to them as — Test. 

The will of a Hindu, after stating that D, the widow of 
his pre-deceased son, had no other heirs except her two 
daughters, and after giving a life interest in his properties 
to Z>, proceeded as follows : " Furthermore to the said D, 
too, these very two daughters named above, together with 
their children, are and shall be heir and malik.” 

On a question being raised whether the daughters of Z), 
took as joint tenants or tenants in common, the High Court 
were of opinion that they would take as joint tenants. 

Their Lordships found it unnecessary to decide that ques- 
tion (15). iSir Robert R. Coiiier.) MaHOMEU SHUM- 
SOOL V. Shewukram. 

(1874) 2 I. A. 7 = 14B. L. R. 226-22 W.R. 409 = 

3 Sar. 406- 3 Sixth. 43. 

Will— Heirs -Class of— Leading member of— 

Enumeration of. 

All members of class if included. See DEED — CON- 

STRUCi’iON OF — Heirs. (1875) 2 I. A. 263 (272). 

Will— Heirs of testator at death of widow in— 

Meaning of. 

Persons loho woidd he testatoPs heirs at her death or 

right heirs of testator. 

Where the testator directed that 2/3 of his estate should 
be taken by his brotliei and that out ot the remaining 1/3 
certain minor bequests indudiiig certain poojah expenses and 
some monthly allowances were to be paid and that tlie resi- 
due should be used in the purchase of Government paper 
and that the interest thereof should be paid to his widow 
for her life and after her death the residue was to be given 
to such persons as should be testatoPs heirs. 

Held (1) that if the term ‘heirs’ was taken to mean persons 
who would l>e the testator’s heirs at the widow’s death the 
gift was void and there was an intestacy as to the residue 
and the widow would lie entitled under the law for a widow s 
estate; and (2) that if the term ‘ heir” was taken to mean the 
testator’s riglit heir, and that was the right construction, the 
right heir would be the widow and the latter would be en- 
titled to the re.sidue for a widow’s estate under the will. 
{^Lord Davey.) BENODE BeHARI BoSE v. SrIMATI 
NISTARINI DASSI. 

(1905) 32 LA. 193(201, 202)- 33 C. 180(192) = 

2 C. L. J. 189 =9 C. W. N. 961 = 
7 Bom. Ii. R. 887 = 15 M. L. J. 331. 

Will— Heir-at law. 

Invalidity of will— Declaration of— Suit for— Main- 
tainability — Nuncupative will — Will in writing. See SPECI- 
FIC Relief Aci\ S. 42— Cases under— Will. 

(1878) 6 1. A. 87 (112-3)= 1 A. 687 (706-7.) 

Invalidity of will— Suit on foot of--Profits of estate 

in case of — Decree for — Form of. See DECEASED — Heir- 
at-law- Will of deceased— Invalidity, etc. 

(1886) 12 I. A. 103 (111) = 11 0. 684 (693-4). 

■ Trustee under will — Account from — Right to. See 

Accounts — Heir-at-law — Will of deceased. 

(1872) Sup. 1. A. 47 (83). 

— Trustees under w ill — Suit against— Trusts under will 

— Performance by trustees of — Allegations inconsistent with 
—What amount to. See DECEASED— HeiR-.AT-LAW— 

WILL OF DECEASED— Trustees under. 

(1872) Sup. I. A. 47 (83). 


HINDU LAW— (Ci^w/d'.) 

Will— Hindu Law— Joint family— Father. 

-Will by. See UNDER HINDU LAW— JOINT FAMILY 

—Father. 

Will— Illegal purposes— Bequest of fund for 
purposes some of which are. 

Validity — No prcrdsion for separation of those pur- 

poses from others which are I'alid or for apportionment. 

Their Lordships do not in any way question the principle 
that a provision made in a will or contract can .stand if under 
it a fund is given for purposes some of which are illegal, 
with no provision for separating these from other purposes 
which are valid, or for apportionment. (Viscount Haldane.') 
UNIVERSAL Negro Improvement Association v. 
MORTER. (1928) A. I. B. 1928 P. 0. 119 (121). 


Will— Income. 

Bequest of— When amounts to bequest of corpus. 

AVr Hindu Law— Will— Corpus of estate. 

Commission on — Gross income or net income. See 

Hindu law — Will — Construction — Manager 

UNDER WILL. 

(1880) 7 LA. 196 (207.8)= 3 A. 91 (103-4). 

Enjoyment of — Bequest only of, and not of corpus of 

estate— What amounts to. See HINDU LAW— WILL— 

Alienation— Restraint upon— Con diiion of— In- 
tention NOT to pass estate. 

(1885) 12 1. A. 103 (110) = 11 C. 684 (692;. 


Will — Income of devised estate. 


Bequest if covers. .SVt* CHARITY— CORPUS ONLY. 

(1920) 24 C. W.N. 1026 (1030). 

Direction lliat it should follow capital and should 

also go over — Validity of — Income belonging absolutely to 
devisee. .SVv HINDU LAW— WILL— GIFT OVER— AC- 
CRETION TO DEVISED EST.ATE HELONGING, ETC. 

(1867) 12 M. I. A. 41 (63). 


-Devolution of — If follows capital or devolves accord- 
ing to law. See HINDU LAW — WILL— GIFT OVER— AC- 
CREl'ION TO DEVISED ESTATE — DEVOLUTION OF. 

(1867) 12 M.LA. 41 (63). 

Purchases with — Ownership of — Accretion todezdsed 

estate if — Income absolute property of deinsee — Effect, 

A devised his property in equal shares to his five sons. 
Considerable surplus rents of the property so devised were 
not drawn by the five sons, but were allowed to accumulate 
and were laid out in the purchase of additional landed pro- 
perty. B, one of the five sons of A^ by his will, after leaving 
all his share of the landed and other interests devised to him 
by the will of A, to his daughter C\ and son //, in equal 
shares, devised to the said “the whole of the villages, 
landed property, etc., which have been purchased for the 
estate out of the accumulations of the surplus rents since the 
late Colonel Skinner’s (his father A's) demise, and in which 
I have a fifth share.” Held^ that the separate acquisitions 
were not accretions to the originally devised estate of A, and 
that they passed absolutely to /; alone, to the exclusion of 
C\ under the devise contained in B's will. 

It is contended that the new acquisitions must be regarded 
in law as accretions to the original devised estate, and as 
passing with them under the gifts made by B's will. But 
their Lordships find no ground for this conclusion, and they 
are of opinion that the purchased estate followed the owner- 
ship of the purchase money, which was the absolute pro- 
oerty otthe five sons in equal shares. BaRLOW v. ORDE. 

(1870) 13 M. I. A. 277 (314 6) = 13 W. E. P.C. 41 = 

6 B. L. R. 1 = 2 Suth. 324=2 Sar. 640= 
6 M.P.O. (N.S.) 437 = Punjab (P.O.J.) 870. 
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Will— Inheritance. 

Declaration of right of — Deed amounting merely to. 

See Hindu law— Will— Deed amounting to a— 
Deed declaring right of inheritance. 

(1911) 38 LA. 54 (63) = S8 C. 468 (472). 

Expression of opinion as to right of. See HINDU 

T AW— Will— deed amounting to a— Wajib-ul-arz 
—ENTRY IN. (1905) 10 C.W.N. 249. 

Legal course of — Bequest altering— Validity. See 

Hindu law— will— Estate unknown to law and 
Hindu law— inheritance— legal course of. 

rule of~Attmpt to establish—Validity. 

The Tagore case decides that an attempt to establish a 
new rule of inheritance is invalid (39). {Lord Hobhouse.) 
Sreemuity kristoromoney Dossee Maharajah 
norendro Krishna Bahadoor. 

(1888) 16 LA. 29 = 16 0. 383 (392) = 5 Sar. 285. 

Will-Intention to confer estate— 

Absence in will of. 


letter of even date by heir appointed to testator 

showing such intention — Effect, HINDU Law — WILL 

—WIDOW— Interest conferred by will on. 

(1922;45M.I^ J. 249. 

Will— Invalidity of instrument as a. 

Authority to adopt valid if may he. 

A document which purported to be a will but is in- 
operative as such, may nevertheless constitute a valid autho- 
rity to adopt (308-9). {Lord Salvescn?) KONDAPALLI 
VIJAYARATNAM V. Mandepaka Sudahsana Rao. 

(1925) 521. A. 305 = 48 M. 614 =23 A. L. J. 799 = 

42 C.L. J. 38 = (1925) M. W. N. 522 = 
27 Bom. L.R. 1082=22 L. W. 436=6 L. B. P. C. 157 = 

30 C. W. N. 193 = A. I. R. 1926P. C.196 = 

89 I. C. 733= 49 M. L. J. 247. 

Effect of will for any other purposes if may have. 

That a document is called a will although it does not ope- 
rate to any effect as such will not give it the effect of a will 
for any other purpose (308). {Lord SaEescnf) KONDA- 
PALLI VIJAYARATNAM V. MANDAPAKA SUDARSANA RaO. 

(1925) 52 1. A. 305 = 48 M. 614 = 23 A. L. J. 799 = 

42 C. L. J. 38 = (1925) M. W. N. 522 = 
27 Bom. L. B. 1082= 22 L. W. 436 = 
6 L. R. P. C. 157 = 30 C. W. N. 193 = 
A. I. R. 1925 P. C. 196 = 89 L C. 733 = 

49 M. L. J. 247. 

Will— Issue in. 


HINDU LAW— (C(7///^.) 

Will— Issue \n.—~{Contd.) 

however, a few days afterwards, and there was no male 
child bom. P married and had issue, the appellants, and S 
also married, and died subsequently. Whether or no she 
had a child was matter of dispute. She had none living at 
the time of her death. 

The High Court held, on the construction of thewdll, that 
on the birth of children to both the daughters the will gave 
them absolute interests in severalty. It was contended in 
appeal that the contingency on which the absolute gift was 
made must be taken to be not the birth of issue, but hav- 
ing issue who survived the parent. 

Their Lordships over-ruled the contention and affirmed 
the High Court (127-8). 

There can be no dispute as to the literal meaning of the 
words “have issue*’ in any of the three contexts in which 
they occur. In the first two the testator contemplates the 
continued existence of those who “ have issue, ” and in the 
second it is almost impossible to construe the words as “leave 
issue.” There is absolutely nothing on the face of the will 
to suggest any secondary meaning (127-1). {Lord Hob- 
house.) GURUSAMI PlLLAI V. SiVAKaMI AmMAL. 

(1895) 221. A. 119 = 18 M. 347(367-8)= 

6M. L J. 106 = 6 Sar. 610. 

Legitimate issue — Meaning of — Issue legitimate ac^ 

cording to law or religion of testator — Issue treated as 
legitimate by him. 

The question was whether the plaintiff came within the 
description of legitimate issue in the will of a Hindu of the 
Kshatriya a caste. Held that the answer to that question 
did not depend upon what was the strict rule of the Hindu 
religion, or the strict rule of the Kshatria caste, but upon 
what were the wishes and intentions of the testator as re- 
vealed by the language of the instrument the construction of 
which was in question, viewed through the light of the cir- 
cumstances which surrounded him at the time he made it. 
{Lord Atkinson.) BHAIYA SHER BAHADUR v. BHAIVA 

Ganga Bakhsh Singh. (1913) 411. A. 1 = 

36A. 101 (116 6) = 18 C.W.N 401 = 

16 M. L. T. 169 = (1914)]VI. W N. 184 = 

19 C. L. J. 277=16 Bom. L R. 306 = 17 O. C. 68= 

12 A. L. J. 188 = 22 L C. 293 = 26 M. L. J. 291. 

Will— Joint family— Members living as a— Gift to. 

Death of one without leaving male issue — Gift over 

to survivor in event of — Corpus of share of deceased dying 
without issue — Right to, of surviving member and of widow 

of deceased. (1862) 9 M. 1. A. 123 (136-6). 


Have issue if means '‘deave issue. 

G. a deceased Hindu, had no male issue, but had two 
daughters, P aged seven years, and S agerJ three, born of his 
fourth wife Sivagangai. By his will, he gave away his estate, 
which he described, to his said two daughters. Then occur- 
ed the following sentences in the said will : — 

“The aforesaid two daughters after their marriage shall 
with their husbands remain in this family and enjoy as one 
family the income of the aforesaid properties without divi* 
sion and without alienating by sale, etc.” 

“If in so doing there should be disagreement between them 
the income thereof minus the joint expenses shall be enjoy- 
ed by them both in equal shares. If both the said daughters 
have issue, they shall divide the said properties equally. 
Those who have no issue shall as aforesaid enjoy the income 
for their lives and those who have issue shall enjoy the 
whole property. Till then the miras shall continue in my 
name. In case your mother and you disagree and live sepa- 
rately, you shall pay 21 Kalams of paddy and Rupees 7 a 
year for her maintenance. 

G further provided that if he should recover and get a male 
child, the entire property should go to that child. He died, 


Death of one without leaving male issue — Gift crver 

to survivor in event of — Income from share of deceased be- 
tween testator's death and his <nvn — Right of his widenv to 
— Dayabhaga law. 

A testator by his will made an absolute gift of his real 
and personal estate to his five sons (an undivided Hindu 
family) in equal shares, and in a subsequent part of his will, 
in the event of any of his five sons dying without a son or 
son’s son, there was a gift over to such of his sons or son’s 
sons as should be alive. After the death of the testator the 
sons lived together, and no partition of the estate was made, 
the surplus income and the increment l>eing kept with the 
common stock. Upon the death of one of the sons without 
leaving a son or son’s son, his widow who was entitled to a 
life interest in her husband’s estate, claimed her husband’s 
share of the accumulation of income and the increment 
thereon. Held., upwn a construction of the will, that in the 
absence of any direction of the testator that his sons should 
continue as a joint family, such an intention could not be 
imported into the will, and that the testator’s intention was 
that his sons should enjoy during their lives the interest of 
their respective shares of the property ; and therefore, that, 
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Will— Joint Family— Members living as a— Gift to 

— {Conld.') 


although the deceased co-sharer’s share went over to the 
survivors, the widow of the deceased was entitled to one- 
fifth of the surplus income which had accumulated since the 
testator’s death, and during her husband’s lifetime, and the 
increment arising out of such accumulations (551-2). {Lord 
Justice Turner.') SREEMUTTY SOORJEEMONEV DOSSEE 
V. DeNOBUNDOO MULEICK. (1857) 6 M. I. A. 526 = 

4 W.R. 114 = 1 Suth. 291 = 1 1. J. N. S. 37= 


1 Boul. Rep. 228 = 1 Sar. 583. 


— Death of one without leaving male issue — Gift over 

to survivor in event of — Income f rom share of deceased be- 
txoeen testator's death and his envn — Right of his wideno to — 
Estate taken by her in. 

A Hindu testator bequeathed his properties to his five sons 
who were members of a joint Hindu family, with a provi- 
sion that, in the event of the death of any of them without 
leaving male issue at the time of his death, his share was to 
go over to the surviving sons. It was held that, on the true 
construction of will, on the death of one of the sons without 
leaving male issue, the corpus of the share bequeathed to him 
by the will passed to his surviving brothers and not to his 
w idow*. The question was as to who was entitled (1) to the 
accumulations which arose from that share from the date of 
the death of the testator to the time of the death of that 
son and (2) to all such interest and accumulations as, since 
the death of that son, arose from such one-fifth share of 
those accumulations, the surviving sons or the widow* of the 


deceased son. 

Held (1) that the w’idow of the deceased son w’as entitled 
to a widow’s estate in a fifth part of the accumulations which 
arose from the bequeathed properties from the date of the 
death of the testator to the time of the death of her hus- 
band; (2) that she W’as absolutely entitled to all such interest 
and accumulations a.s, after the death of her husband, arose 
from the one-fifth part of the accumulations referred to un- 
der heading No. 1 (138). {Lord Justice Knight Bruce.) 
SREEMUITY SOORJEEMONEV DOSSEY V. DENOBUNDOO- 

MULLlCK. (1862) 9 M. I. A. 123=1 Siith. 291 = 

1 Sar. 837. 


Death of one without leaving male issue — Gift over 

to survivor in event of — Validity of. 

(1862) 9 M. I. A. 123 (136 6). 

Obligation that legatees should continue joint in 

estate — Imposing of — V alidity. 

Quaere whether a Hindu bequeathing property to his sons 
who were then joint in estate could, if he thought fit, 
attempt to impose upon them the obligation to continue joint 
in estate (554). {Lord Justice Turner?^ SREEMUITY 
SOORJEEMONEV DOSSEE v. DENOBUNDOO MULLICK. 

(1867) 6 M I A. 626=4 W. R 114 = 1 Suth. 291 = 
II. J. N. S. 37 = 1 Bur. Rep. 228 = 1 Sar. 683. 

Will— Joint legatles under— Survivorship between— 
Right of, conferred by will— Transfer of. before 

right accrues. 

Validity of— T. P. Act, S. 6(rt!) Principle of— Appli- 
cability. See Hindu Law — Will — Daughters — 
Bequest to — Survivorship on, etc. 

(1929) 67 M. L. J. 794 (799 800). 

Will— Joint tenants. 

Bequest to persons as— English technical 

RULE OF conveyancing AS TO. 

— Inapplicability of., to Hindu wills. 

Courts are not justified in importing into the construc- 
tion of a Hindu will an extremely tachinical rule of English 
conveyancing. 


HINDU LAW— (O///^.) 

Will— Joint tenants— (Ci^W.) 

Bequest to pek.sons as— English technical 

RULE OF conveyancing AS yO—{Contd.) 

Heldy therefore that the decision in I. L. K. 11 M. 258 
to the effect that, under a bequest to two or more persons, 
the donees took as joint tenants and not as tenants in 
common was erroneous. {I^ord Watson.) JOGESWAK 

Narain Deo v. Ram Chund Duit. 

(1896) 23 I. A. 37 = 23 C. 670 (678-9) = 7 Sar. 13 = 

6 M. L. J. 76. 

Survivorship— Benefit of— Bj^quest to sons as 

JOINT tenants with. 

Dtath of one of sons — Claim by his widow to his 

share— Maintainability. See HINDU Law— WILL— SONS. 

(1876) 31. A. 253(266). 

Survivorship right of one of, in event of 

other PREDECEASING HIM— TRANSFER OF, BEFORE 

RIGHT ACCRUES. 

Validity of — T. P. Act, S. 6 {a ) — Principle of— 

Applicability. HINDU LAW— WILL— DAUGHTERS 

-Bequest to— Survivorship on. etc. 

(1929) 57 M. L. J. 794 (799-800). 

Tenants in common— Bequest to persons as— 

Test. 

Daughters- Bequest to. See HINDU LAW— WILL 

— Daughters. 

Daughter’s children — Bequest to. See HINDU LAW 

—WILL— Daughter’s children. 

(1896) 22 I. A. 119(127) = 18 M. 347(367). 

- Granddaughters by predeceased son — Bequest to. 

See Hindu law— Will— Granddaughters by 

PREDECEASED SON. (1874) 2 I. A. 7 (15). 

— Sons — ]^equest to. See HlNDU Law — WILL — 

Sons— Bequest to. (1867) 12 M. I. A. 41 (59). 

Tenants in common with vested interests, 
though enjoyment postponed till after 
DEATH OF WIDOW— Bequest to persons as. 

Test — Nephews — Bequest to. See HINDU Law — 

Will— NEPHEWS. (1847) 4 M. I. A. 137 (173-4, 177). 

Will— Legacy payable under. 

- — Extent of — Test of— Legatee’s character and posi- 
tion if and to what extent a. See Hindu Law — Will — 

construction of— Bequest under will. 

(1867) 6 M. I. A. 626 (665). 

— Heir of testator not in possession of any assets of 
deceased— Suit for payment by, when he might be in 
possession of assets with which legacy payable — Main- 
tainability. See lAMlT. ACT’ OF 1908, ART, 123— 

I egacy— Heir of testator not in possession of, 

O-C. (1926) 62 I. A. 214 (226-7) = 48 M. 312. 

Particular fund — General assets — Legacy payable 

out of — Test, 

The will of a Mahomedan lady, after bequeathing the 
whole of her estate to M. her son, absolutely, proceeded as 
follows : — 

“I desire M., under this will, to pay every month 
Rs. 644-1-7 (being one-third of Rs. 1,933-5-4, my monthly 
pay allowed by Government for Government promissory 
notes which are deposited) to my dependants and personal 
servants as detailed below ; and they will give their receipts 
for the same. It will also be the duty of M to defray the 

expenses of the imam bara, Be it known that the 

expenses of imambara, etc., will be continued for ever, and 
also the pay of (7 and ^ will be defrayed for ever, 
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HINDU ■LA^ -{Could.) 

Will— Legacy payable under— 

generation after generation. The rest of the servants will 
be paid for life only.” At the end of the will there was a 
detail of expenses, the first of which was “Expenses of 
imambara, assemblies, koran readers, etc., to be continued 
for ever under the management of Z>, Rs. 214 — 7—1.” 
Then there was : “(7, my sister, to be paid” Rs. 20 per 
month : then came the plaintiff in the suit out of which the 
appeal arose, Rs. 100, and then came the rest of the 
servants. 

Held that the legacies were payable out of the general 
estate of the testatrix, and that the payment thereof was 
not limited to the fund of Rs. 1933, the income of the 
Government promissory notes (122). {Sir Robert P. 
Collier.') PRINCE SULEMAN KaDR v. DaRAB ALI KHAN 

(1881) 8 I. A. 117-8 C. 1 (6 7j = 4 Sar. 267 = 

B. & J’s. No 64 (Oudh). 

M was a lady of great wealth. Resides her landed 

property, she was in the enjoyment of wasika allowance of 
Rs. 450 a month, a pension of Rs. 4,500 a month which 
was stopped in 1873, anrl an income of 12 lakhs of rupees 
which were settled by treaty, and in which she had only a 
life-interest. At the time of her death her moveable 
property was admittedly worth about 9 lakhs and odd. 
including Government notes worth about 6 lakhs and odd 

rupees. The lady died in 1881, having executed a will in 
i860, clause 5 of which will provided as follows : — 

Rs. 981 of the Queen’s coin, out of my allowance from 
wasiKa and notes, etc., shall be paid monthly from the 
Government treasury to my relations, dependants and 

servants as detailed below and the remainder of my 

allowance from wasika and notes, etc., and the whole of 
my landed property, i.e,, houses and groves, etc., and jagir 
villages, shall be divided among my grandsons and grand- 
daughters, according to their lawful shares and lie paid to 
the agent of each of them. 

The provisions of the will showed an intention on the 
part of the testatrix to dispose of the whole of the property 
over which the lady had disposing power. 

It was argued that, upon the true construction of the 
will, the annuities provided by clause 5 were directed to be 
paid solely and exclusively from the pension of the testatrix 
and that, as she had no power of disposition over it at the 
time of her death, the legacies failed. 

Held that the annuities and stipends were payable out of 
the testatrix’s moveable property, which she had power to 
dispose of by will (89). 

Probably the testatrix was under the erroneous impres- 
sion that she could deal with the wasika allowance, and her 
pension from Government, and the income of the fund 
settled by treaty. But their Ix)rdships are of opinion that 
the words of the gift are large enough to charge the annui- 
ties or stipends in question upon the Government notes 
held by the testatrix, and also upon the rest of her 
moveable proi>erty (89). 

Semble if the words of the will were to be taken in a 
more restricted sense, the gift of the annuities or stipends 
must be regar.*!ed as a demonstrative legacy, and in that 
view they would be payable out of the testatrix's general 
estate, in the event of the failure of the particular fund, 
point^ out for their payment (89-90), {Lord Macnaghten?) 

Nawab Sahib mirza v. Mussammat Umda 
Khanam. (1892) 19 I. A. 83 = 19 C. 444 (451-2) = 

6 Sar. 180. 

Will — Xjegatee under. 

{See also UNDER EXECUTOR.) 

Administration by executor — Right to question — • 

Minority of legatee — Distribution made during, acted upon 
by legatee after attaining age — Redistribution made im- 


HINDU LAW-((r^.//^.) 

Will— Legatee xiiideT~{Cofttd.) 

possible — Effect. See EXECUTOR — ADMINISTRATION BV'. 

(1915) 19 C. W. N. 787 (7901). 

" ^Character and position of — Test of extent of legacy 
if a. See HINDU LAW — WILL — CONSTRUCTION OF— 

Bequest under will. (1867) 6 M. I. A. 626 (665). 

. Compromise between, and widow of testator convey- 
ing share bequeathed to one legatee to another legatee — 
Validity Writing — Necessity — Estate conveyed by Compro- 
mise-Compromise in 1869. See HINDU Law— FAMILY 

Arrangement— Construction— Estate taken. 

(1898) 261. A. 84 = 21 M. 299. 

Disclaimer of benefit by some of^Bene fit of— ‘Other 

legatees if entitled to. 

Where a testator divided his estate equally among his 
eight sons but subsequently revoked the will disinheriting 
two of them, but some of the legatees chose to abide by the 
teims of the earlier will, hcld^ that the plaintiffs, who were 
the other legatees, were not entitled to recover their shares 
also. {Mr. Ameer Ali.) PaDMAN v. HanwaNTA. 

(1916) 18 M. L. T. 64 = 19 0. W. N. 929 = 
13 A. L. J. 801 = 17 Bom. L. B. 609 = 2 L. W. 646 = 

(1916) M.W.N. 500 = 22 0. L. J. 172 = 
110 P. W.E. 1915 = 93 P. B. 1916=11 P. L. B.1916 = 

29 I. C. 807 = 29 M. L. J. 307 (313). 

^Signature in will of — Attestation — Consent to dis- 
positions— Signature in token of— Distinction— Test. See 
Succession act of 1865, S. 54. (1927; 65 I. A. 1 = 

2 Luck. 640. 

* Title of, to property bequeathed when arises. 

According to the Hindu Law a devisee becomes entitled 
to property left by the will immediately on the death of the 
testator (171). {Sir Barnes Peacock.) MYLAPORE YeO 

Kav. (1887) 14 1. A. 168 = 14 0. 801 (807) = 5 Sar. 60. 

Will— Letters of Administration. 

See Under Letters of Administration, 

Will— Limited interests— Creation of, 

V alidity. 

There is no rule that the first recipient must take all the 
interest possessed by the testator, for limited interests are 
common enough (39). {Lord Hobhonse.) SreEMUITV 

Kristoromoney dossee V . Maharaja norendro 
Krishna Bahadoor. (1888) 16 I. A. 29 = 

16 C. 383 (392) = 6 Sar. 286. 

Will — Maintenance— Bequest for. 

Alienation - Bequest with power of — Estate taken 

under. Sec HINDU Law — WILL — WIFE — MAINTEN- 
ANCE. (1896)231. A. 37 = 23 0,670, 

Humble request for subsistence — Condition of —If 

condition precedent — Compliance with condition — What 
amounts to. 

S, the then Zemindar of Kuruppam, executed a will which, 
after referring to a suit then pending between him and B, 
his brother, and N, the son of another brother deceased, 
and to the attempts of B, & N, to oust him (.S'), from the 
sole and undivided possession of the Zemindari, provided 
as follows : — 

“ Under these circumstances, should this suit be disposed 
of against B, & N, and should they after the final court’s 
decision humbly apply for subsistence, they should be given 
either from my self-acquired lands or jerayati lands fetching 
cist at Rs. 500, five hundred rupees per head per year from 
that time. Separate lands .should be purchased for the 
amount, which is twenty times the said amount, and given. 

It is arranged that cash payments should continue to be 
paid until they are available, and that those landed proper- 


4245 


tHK PRfVY COUNCIL DlGESt 



HINDU LAW- 

Will— Maintenance— Bequest for — {Contd,) 

ties should be enjoyed as long as there are male hurs and 
then revert to the Zemin. If it sliould take place during the 
minority of my son, the managers and then my son should 
give effect to this.” 

Apart from bequest, neither B, nor the respondent, his 
son, nor N, had any legal claim for maintenance against S, 
or the appellant, his son and the succeeding Zemindar. It 
was so decided finally in the suit referred to in the will. The 
will itself referred to that fact and stated that the provision 
for maintenance made thereby was made out of mercy. 

Held, that the defeated litigants humbly applying for 
subsistence was a condition precedent to their obtaining the 
maintenance bequeathed by the will (109). 

The theory of the testator is (what the courts ultimately 
held) that the legal pretensions of the brother and nephew 
were unjust, and that anything that the testator would do 
for them was of mere grace. The bequest is made contin- 
gent on two events, (1) the court’s decision being in favour 
of the testator, and (2) the defeated litigant’s humbly apply- 
ing for subsistence. The latter of these conditions cannot 
be said to be exacting or arrogant, or inappropriate to the 
situation. At the least, the words mean that the bequest 
is to go only to people who acknowledge that they have 
nothing to appeal to but the liberality of their successful 
adversary (105*9). 

Heid further, that exhibits C, & D, were not “ humble 
request ” for subsistence within the meaning of the will. C, 
was addressed to the Collector of the District, and not to s\ 
who was then dead. It reasserted the Zemindar’s duty to 
maintain the applicant {B)\ and the abstention from further 
appealing was ascrilxjd to prudential reason. Finally, the 
application was not for what was given in the will, but for 
twelve times as much. Exhibit D, was written neither by 
B, or A, but by a son of B. It is, moreover, in substance 
a protest against the inadequacy of the bequest, and a 
demand for something “suitable to our dignity ” ( 111 ). 
{Lord Robertson.) SRI VeeraBHADRA RaJU BahaDUR 
GaRU V. CHIRANJIVI RaJU GarU. (1905)32 I. A 106- 

28 M. 173 = 8 Sar. 805 = 16 M. L. J. 111. 

Son and wife— Bequest to — Estate taken by them 

under— Alienation — Power of, given to donees — Effect. See 

Hindu Law— Will— Wife— Maintenance. 

(1896) 23 I. A. 37= 23 C. 670. 

Sons and daughters — Residence and maintenance of 

—Provision for— Effect — Wives and families of sons 

Husbands and families of daughters — Widows or families 
of deceased persons — Right if extends to. See Hindu 

Law— Will— Residence— SONS, etc. 

(1923) 46 M. L. J. 780 (787-8). 

Will — Manager under. 

Commissiofi of 10 per cent, from income — Precision 

for — Gross income or net income divisible among co-sharers. 

The will of a testator, by which he bequeathed the 
income of his estates to his five sons to share alike, provided. 

“ One of my sons, whichever is most fit or whoever I may 
name hereafter, is to manage the whole concern, for which 
trouble he is to get 10 per cent, from the whole income; 
and he is bound to shew a faithful account current yearly 
to his brothers 

The question arose w’hether the 10 per cent, commission 
to which the manager was entitled w’as to Ije calculated 
upon the gross collections, or upon the net income of the 
estate, being the fund which, subject to that commission, 
was divisible amongst the co-sharers. 

Heldy that the only way to make the whole will consistent 
was to hold that the commission was to be calculated upon 
the net fund divisible amongst the five sharers ( 208 ), 


HINDU LAW— (6W/./.) 

A 

Will— Manager under— (tWf/.) 

The word “income", as u.sed in the clause of the will 
bequeathing the same, obviously means the divisible fund. 
It was a fund to arise from the net returns from the diffe- 
rent estates, on some of which were indigo factories, which 
were in the nature of trading concerns. An increased profit 
oi one estate might be met by a loss on another; but the 
profits and losses were all to enter into one account, the 
balance of which was to constitute the divisible income or 
fund (207). 

'I’here are no grounds for construing the word “ income ’’ 
in the portion of the clause of the will relating to the man- 
ager in a sense different from tliat in which it is used in the 
prior clause ; and there is nothing to support the conten- 
tion that the manager was entitled to charge commission 
upon each sunj which came to his hands from each separate 
estate or source of income ; still less to charge it uptm tlje 
nominal rents payable by the tenants oi cultivators, irrespec- 
tive of the costs of collection (207-8). (Sir James IV Col- 

vile.) Orde 7'. Skinner. (i880;7I A 196 = 

3 A. 91 (103-4) = 7 C. L. R. 295 -4 Sar’ 178 = 

3 Suth. 788. 

Repair of house bequeathed to himself and other 

sharers—Charges of— Managers right to— Occupation rent 
of house — His liability for. 

By his will a testator bequeathed the income of al] his 
estates to his five sons, to share alike. One of his scjns. 
whichever was most fit or whoever the testator might name 
thereafter, was to manage the whole concern, rendering a 
faithful account yearly to his Ijrothers. In respect of one of 
the properties viz., a house at Delhi, the will provided ; 
“should my personal property not pay off all my debts! 
they ” (the sons) “ may sell my house at Delhi ; but should 
the personal property pay tlie debt, tiie house to be rented, 
and the rent, after paying for the yearly repairs, to be divi! 
ded amongst my five sons.” 

Up to the time of the mutiny the house was neither sold 
nor let, but. by the common consent of the co-sharers was 
kept up more or less for their common benefit as a mansion 
at Delhi. After the mutiny, during which it had been 
looted and greatly injured, the estate received from the 
Government, by way of compensation in respect of it a 
sum of Rs. 18,000. That sum the sons agreed, not to lay 
out upon the house, but to divide as part of the profits of 
the estate. The house was then put into some sort of tenant- 
able repair, and was let for several years. Then the de- 
fendant, one of the surviving sons of the testator and the 
manager under the terms of the will, put an end to the 
lease, and laid out a very considerable sum of money upon 
the house in repairs, alterations and furnishing ; and from 
that time he occupied it, whenever he was at Delhi, more as 
his own residence than as anything common to the family at 
large. 

In a suit instituted by the sons of one of the deceased 
sons of the testator against the defendant for an account of 
his management of the joint estate and for payment to 
plaintiffs of their share of the rents and profits, the question 
arose whether the defendant was entitled to credit for the 
entire amount expended by him in repairing, altering, and 
furnishing the house at Delhi and whether he ought to be 
charged with an occupation rent of the bouse, for the period 
it was occupied by him e.xclusively, as if it had been let to 
him. 

Held that the defendant was entitled to credit only for 

the amount expended by him upon necessary repairs of the 

house, that he was entitled to credit only for the expenses of 

the establishment which would necessarily be kept up in the 

house to protect and preserve it whilst unlet, and that he 

was liable to be charged with an occupation rent of thl 
house ( 209 ), ‘^ntotthe 
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HINDU LAW— (,C\7/A/ ) 

Will— Manager iincler— 

4'liere is nothing in the will which gives the manager the 
power of taking this house out of the general estate, in order 
lo occupy it as his own exclusive residence (209). (.SV;- 
James ll'. Cohw/e.) OWDK 7 ^. SKINNKK. 

(1880)71. A. 196 -3 A. 91 (104-6)- 7 C. L. R. 295- 

4 Sar. 178-3 Sutli. 788. 

Suit against, by co-sharer under will for recovery of 

his share— Interest on amount withheld by manager — 1 ia- 
bility of manager for. Act' INTKKEST — WlI.I.. 

(1880) 71 A. 196 (210) = 3 A. 91 (106). 
Will— Marriage— Uncertain event of— Bequest in. 

What amounts to. See SUCCESSION ACT OF 1805 

S 1 1 1— M.\KRl.\CtK. (1910) 38 I. A. 7 (10 1) = 

38 C. 327(332 3). 

Will— Minor— Will by. 

_ /JaU Av'W a, if really such, 

A Hindu, who was admittedly only 19 years 'of age and 
was under guardianship, executed on hi.-- death-bed a docu- 
ment. wliicli purported to be a disposition of his property 
and at the same time conferred a power of adoption on his 

w i dow . 

Held, reversing the High Court, that the document was 
not a will (307-8). 

If the form of the document only is considered no doubt 
it might be regarded as a will, but, having regavtl to the 
fact that it was executed by a person who was a minor and 
incapable of making a will, their Lordships are unable to 
agree with the decision of the High Couit. The so-called 
will is not a “legal declaration of the intentions of the test- 
ator”, for it had no legal effect and was not capable of dis- 
posing of any of the estates of the deceased. So far as it 
purported to deal with his property it was a nullity (308). 
{Lord SalvesenJ KOND.\PALLI VIJAYARATNAM v. MAN- 

DAPAKA SUDAKSANA RAO. 

48 M 614 = 23 A. L. J. 799 = 42 C. L. J. 38 = 
(1925) M. W. N. 522 = 27 Bom. L. R 1082 = 
22 L W. 435 = 6 L. R. P.C. 157 30 C- W. N. 193 = 
A. I. R. (1926) P.C. 196 = 89 I. C. 733-49 M.L. J. 247. 

Validity of, as such. 

M, who was admittedly only 19 years of age and was 
under gu«irdianship, executed on his death-bed a document, 
which purported to be a disposition of his property and at 
the same time conferred a power of adoption on his widow. 
That document was registered as.a will at the instance of a 

legatee. , c 

Held that the document which purported to be a will ot 

M had no legal effect as such (308), {I^ord Salveseu.) 

KONDAPALLI VIJAYARATNAM V. MANDAPAKA SUDAR- 

SANA RaO. (1925) 621. A, 305 = 48 M. 614 = 

23 A. L. J. 799 22 L. W. 435 = 6 L. R. P. C. 157 -- 
30 C. W. N. 193 = A. I. R. (1925) P.C. 196 = 

89 1. C. 733-= 49 M L. J. 247. 

Will— Mutual wills-Revocation of either of— 

Agreement restraining. 

What amounts to — Evidence of. 

The mere simultaneity of two wills made by a hu>band 
and a wife and the similarity of their terms do not of neces- 
sity imply an agreement on the part of either not to revoke 
or modify them without the assent of the other. The mere 
fact of making wills mutually is not, at least by the law of 
England, evidence of such an agreement having been come 
to. And without such a definite agreement there can no 
more be a trust in equity than a right to damages at law. 
{Viscount HaldaneJ HELEN ARON GRAY 2 '- J'^KPETUAL 

Trustee Company. (1928) 28 L. W, 747- 

26 A. L. J. 1239 =111 1. C. 283 = 

A. I E.1928 P.C. 184. 


HINDU LAW— (CV//A/.) 

Will -Name given by parties— Effect. 

-{See also DEED— NAME GIVEN HY PARTIES.) 

Calling a document a will does not make it so. {Lord 

Moulton.) TIRUGNANAPAL7C PONNAMMAI NADATHI. 

(1920) 12 L. W. 660 = 28 M. L. T. 190 = 

(1920) M. W. N. 559 ■= 25 C. W. N. 511 = 68 I. C. 228. 

Will— Nephews. 

Bequest t ) — Joint tenants — Tenants in common with 

veded interests, though enjoyment postponed till after wido^w 
— Bequest as — Test. 

P\ a Hindu, executed a deed, in the nature of a testamen* 
tary instrument, the material part of which was in the fol- 
lowing terms : — 

“After my decease, of the half-share of the mercantile 
establishments, belonging to me of right, my widow {M) 
shall be the mistress and disposer. If, during the lifetime 
of my widow, my brother, Beekharry aforesaid, or niy nep- 
hews, to wit, Koonj Behary, and Mudun Mohun, and Goo- 
nee Lai, and Dial Das, shall lay any claim to the half-share 
of the mercantile establishments, mine by right, it shall be 
held false ; my widow is the mi-stress and disposer of the 
half-share belonging to me, the declarant .... After 
the decease of my said widow, whatsoever may remain of 
the propeity under her control, let it be disposed of as fol- 
lows, to w it, Rs. 20,000 let the wife of Beekharry, my brother, 
take. In the event of her not surviving till then, let the 
sons of my said brother take the same. Rs. 20,000 for the 
expenses of ‘sadaburt’, shall be deposited in some creditable 
house of business. After the above-mentioned two items, 
whatever of houses, orchards, go-downs, cash, woollen and 
other goods, may remain after tfte use of my said widow, 
let my brother, Beekharry aforesaid, and, after the death of 
my said brother, his sors, take one half, and let Goonee 
Lai and Dial Das, who are the sons of Bhowanny, my dece- 
ased brother, take the remaining half.” 

Beekharry died during the lifetime of the widow, M. 

//c/z/ that, on the light construction of the will, on the 
death of Beekharry the property given to him by the will be- 
came divisible into two parts, one moiety to his sons, and 
they took the same as tenants in common-in fact, they had 
each of them a vested interest in one-fourth share not to 
come into actual enjoyinent till the death of the widow 
(173-4, 177). Here was no contingency. The only uncer- 
tainty was thepeiiodof enjoyment (174). {Dr. Ljishing- 

ton.) Rewan Persad v. mussummat Radha Beery. 

(1847) 4 M. I. A. 137 = 7 W. R. 36 P.C. = 

1 Suth. 172 = 1 Sar. 327. 

Estate of inheritance to ^Bequest of. 

The will of a Hindu testator, after providing for the devo- 
lution of his estate on his children and their descendants, 
stated that, in the event of no children of his or their 
descendants being born or being alive at the time of his 
death, his nephew, Lalit Mohun, should, on his death, 
become his stalabhishikta and should, becoming owner 
(malik)of all his estate and properties and obtaining the 
management of all his affairs, residing in his (testator’s) 
ancestral abode and keeping the estate in tact, enjoy with 

son, grandson, and so on in succession, the proceeds of his 

estate. The will fuilher staled that, in the event of the 
nephew dying sonless, his wife should receive a monthly 
allowance as long as she lived ; and that, in the event of his 
leaving female offspring, that daughter or those daughters 
should receive expenses and maniage expenses from his 
e.state. In the absence of the said nephew’s son, grandson, 
great-grandson and so on, the will provided that other 
nephews of the testator .should take the estate. Held that 
Lalit Mohun took an absolute and heritable estate under 

the will. 
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HINDU IiAW— 

Will —Nephews— ) 

Their Lordships repelled the two contentions against this 
conclusion :—(l) that there was a general intention ex- 
pressed in the will to give only a succession of life estates to 
I^alit Mohun and his male issue without power of alienation; 
and (2) that the will contained such a sufficiently expressed 
intention to exclude females from the succession as woula 
cut down the words of inheritance to heirs male and give 
Lalit Mohun only an estate to him and his heirs male 
which would be void beyond the life estate according to the 
well-settled principle of Hindu law. (^Lord Davey?^ LALIT 

Mohun Singh rov v Chukkun Lal Roy. 

(1897) 24 I. A. 76 (90-2) = 24 C. 834(849-51) = 

1 C. W. N. 387 = 7 Sar. 156. 


Gift to, and to their male descendants-— Gift over on 

death of “any of them’* without leaving male issue Death 
of any of nephews alone or of his male descendants also 
contemplated — Estate conveyed by original bequest Effect 
of gift over. See HINDU I^AW — WILL — GIFT 0\ ER 

Nephews and their mat.e df^cendants. 

(1883) 10 1 A 61(69-60) = 9 C. 952(969-60). 

Mother and wife to whom life estate giveu—Death 

of — A^ephnos in existence and to be born to hidd properties 
in possession and enjoyment in equal shares on — Vested and 
transmissible estate gh/en to nepheios on death of testator 
though enjoyment postponed — Afephe^os born after tistator s 
death if take under bequest, 

'ifhewill of a childless Hindu, after giving his mother 
and his wife possession of his property, moveable and im- 
moveable, for their lives, provided as follows : On the 
death of my mother and my wife, the sons of my sisters, 
that is to say, those sons who are now in existence, as also 
those who may be born hereafter, shall, in equal shares, 
Itold the said properties in possession and enjoyment by 
right of inheritance.’’ 

Ileldy on the construction of the will, that the nephews 
were intended to take a vested and transmissible interest on 
the death of the testator, though their possession and enjoy- 
ment were postponed (63). 

Quaere whether it was the intention of the testator that on 
the birth of nephews after his death interests vested should 
be divested so as to let in such after-lxnn nephews (63-4). 
(Lord A/acnaghten.) BaGHABATI BaRMANYA KALI- 

charan Singh. (1911) 38 I. A. 54 = 38 C. 

16 C.W N. 393 = 9 M.L T 411 = 13 C.Ij.J. 434- 

8 A. L. J 433 = 13 Bom L R 375- 
(1911) 2M. W. N. 296 = 101 0. 641 = 21 M. L. J- 387. 

Will— Nephew’s widow— Bequest to. 

Estate conveyed — Life estate not absolute estate. 

A Hindu testator directed that after the death of his 
widow and son’s widow, Brij Nath Kuar, widow of the 
testator’s nephew, Raghuraj Singh, “will remain in posses- 
sion and occupation of the entire property rnentioned 
al>ove,” and then expressed that he executed hiS will in 
favour of Brij Nath Kuar “so that on my demise and the 
death of my wife the e.state and name of my ancestors may 
continue to exist as they have been in past and in present, 
that she in place of Raghuraj Singh shall perform my 
funeral ceremonies and those of my wife . . . and then 

she shall have the power to nominate any one w'hom she 
thinks fit as heir so that the good name of the family and 
its reputation may continue to exist as it has been in past 
and in present.’’ 

Heidi that on the true construction of the will, Brij Nath 
Kuar took not an absolute estate but only an estate for life. 

In the first place, there is no estate at all given to the 
lady, in terms. The only direction is that she is to remain 
in possession and occupation of the property, and then she 
is invested with the power of appointing an heir either in 


HINDU (Could ) 

Will— Nephew’s widow— Bequest to — 

her lifetime or by will. It seems to their Lordships that 
the word “heir** in that clause means heir to the testator. 
(Lord Macnaghion.) BRIJ LAL v. SURAJ BiKRAM SiNGH. 

(1912) 39 I. A. 160 = 34 A. 406 = 16 C. L J. 47 = 

16 C. W.N, 745 = 9 A. L. J. 802 = 
(1912) M. W. N. 646=12 M, L. T. 1 = 
14 Bom. L. K. 827 = 16 1. C. 92--23M. L- J. 38. 

Will— Nuncupative will. 

Death bed declaration if confirmation of previously 

conchtded contract or — V alidtty of mincupative will- 
A nuncupative will is valid in India (149). 

A declaration made by a lady on her death-bed that she 
had purchased a village solely on account of the plaintiff and 
that she should take it after her death held to constitute a 
reaffirmation and confirmation of a previously concluded 
contract, whether or not it constituted a nuncupative will 
(149). (Lord Sha-UK) MaLRAJU LAKSHMI VENKAYAMMA 

V. Venkata Narasimha Appa Row. 

(1916) 43 I. A. 138= 39 M. 509 (526)=24 C. L J. 279 = 
20 C. W. N. 1054 = 20 M.L.T. 137 = 4 L. W. 58 = 

18 Bom. L.R. 661 = 14 A L.J. 797 = 
(1916) 2 M.W.N. 23=34 I. C. 921 = 31 M. L. J. 58. 

Heir-at-law’s suit for declaration of invalidity of — 

Maintainability, SPECIFIC RELIEF ACT, S. 42— 

Cases under— Will. (1878) 5 I.A. 87 (li2-3) = 

1 A. 687(706 7). 

Proof of — Concurrent Findings as to— No reversal 

of, merely because judges below did not see and hear 
w'itne.sses, (Mr. Pembert on Leigh.) NawaB AMIN-OOD- 

Dowlah V. Syed Roshun Ali Khan. 

U859)5 M. I. A. 199 (212)=1 Suth. 229 = 1 Sar. 419. 

Proof of — Quantum. 

If any party is bound to strictness of pleading, it is he 
who sets up a nuncupative will— he wlio rests his title on 
so uncertain a foundation as the spoken words of a man, 
since deceased, is bound to allege, as well as to prove, with 
the utmost precision, the words on which he relics, w ith every 
circumstance of time and place. (Sir James H\ C civile.) 

Baboo Beer Pertab Sahee v. Maharaja Kajender 
PeRTAB S.\HEE. (1867) 12 M.I.A. 1 (28) = © W.B. 16 = 

2 Suth. 114 = 2 Sar. 348. 

Both Courts found that P did make on his death-bed 

an oral disposition of this property, under which his grand- 
son Si then an infant of tender years, took a vested estate 
subject to the life interest of B. It was urged by the appel- 
lants that the evidence was insufficient to establish such a 
gift, and they insisted on the improbability of the testator 
passing over his own daughter in favour of her infant son, 
and contended that, even if the testator intended to benefit 
Si the gift was contingent on his surviving the tenant for 
life, which he did not do. 

Their Lordships are, however, of opinion that the finding 
of the Lower Courts is fully justified by the evidence, and 
ought to be affirmed (43). (Sir John Bouserj) RAM 

Anugra Narain Singh?/. Chowdhry Hanuman 
SahaI (1902) 30 I. A. 41 = 30 C. 303 = 

7 C. W. N. 225 = 6 Bom. L. R. 6 = 8 Sar. 409. 

Validity of. See HINDU Law— WILL— NUN- 
CUPATIVE WILL— DEATH-BEI) declaration, ETC. 

(1916) 43 I. A. 138 (149)- 39 M. 509 (526). 
Will - Oudh Talukdar. 

Adopted son — Deen in favour of— Will or gift inter 

vivos. Hindu Law — WILI. — Gift inter vivos — 
Oudh Talukdar. 

Grandson — Bequest of talukdari estate to — Estate 

taken under — Heritable estate. 
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HINDU -LKVJ—iContd,) 

Will— Oudh Talukdar— 

A was a Mahomedan gentleman who married two wives 
and had children by both of them. His will executed in 
1873 took notice that a daughter had just been born to him 
by his second wife, and then proceeded ; — 

“I do execute this will, in modification of my will dated 
19-9-1870, and got the same duly registered, so that after 
my demise the engagement in respect of the ilaka (estate) 
in its entirety anci without division may be made in the name 
of Muhammad Saeed Khan, and that Sultan, and Mussum- 
mat Moti llibi, and Mussumat Shaban Bibi may be as equal 
sharers (with him) entitled to appropriate profits, and that 
the profits of the said estate after deducting therefrom the 
(iovernment revenue, talookdari, and Ahl-i-biradri (mem- 
bers of brotherhood) expenses may be divided equally 
among the four persons. Let no one act contrary to this. 
Should any one do so, his act sliall be null and void both 
before the authorities for the time l)eing and the members 
of the brotherhood. If in case Muhammad Saeed Khan 
fail to distribute the profits, or raise a dispute over the dis- 
tribution, each sharer shall be competent to have with the 
help of the Government set apart for him lands yielding his 
share of profits ; but the estate shall coutinue in the name 
of Muhammad Saeed Khan entire and undivided. 

Held^ on the construction of the will, that Sultan Khan 
took a heritable interest under it in his grandfather’s talook- 
dari estate (83). 

In order to shew that an unlimited gift of profits is less 
than a gift of the corpus, some evidence should be found in 
the context or in the circumstances affecting the propeity. 
The context, so far from favouring the restriction of the 
gift, bears the other way. The testator does not give the 
estate to Saeed, but directs that the engagement shall be 
made in his name. When he dis|x)ses of the .surplus, after 
deducting revenue and expenses, he puts all four takers 
on the same footing — equal shares of profits are given to 
each. Finally comes the provision that in case of dispute 
each sharer shall have land set apart for him, only the 
estate is to continue in the name of Saeed (clearly as 
lumbardar) entire and undivided. {Lord ILobhoiiscA) FaIZ 

Muhammad Khan v. Muham.mad Sakkd Khan. 

(1898) 25 I. A, 77- 25 C. 816 (822 3) - 2 C. W. N 385- 

7 Sar. 320. 

Succession to e.state — Wishes as to — Inquiries by 

Government as to — Statement Iry talukdar in reply to — Will 
if a. See OUDH ESTATES ACT OK 1869, S. 2— WILL 
UNDER. 

Wife of — Bequest of village to, for her life as pro 

prietor and without liability to have it assessed to rent un- 
der S. 107-G of Oudh Rent Act of 1886 — Person taking 
under will — Right to dispute condition imposed by it. 

By a will made in 1907, an Oudh taluqdar devised to his 
nephew all the moveable and immoveable properties owned 
and possessed by him at the time of his death, or to which 
he had a right of ownership, or possession of any kind, or 
to which he might acquire a right in future. The will 
provided that the appellant, the widow of the testator, 
should get Rs. 500 per mensem from the estate in cash, 
besides the ‘ Sir ’ lands in her possession ; that she should 
be the owner, and take pos.session of all his personal goods, 
such as clothes, ornaments, etc. Before his death, the 
testator gave the appellant cultivated lands in eight villages 
and an entire village for her maintenance and put her in 
possession. In 1911 he petitioned the Revenue Authorities 
to enter the suit village in the name of his wife as “muafi” 
or rent-free land and the entry was accordingly made. At 
the first regular settlement the village had been entered as 
“ Sir ” in the possession of the wife of the then taluqdar 
for her maintenance, but owdng to a change in the view of 
the revenue authorities as to what constituted “ Sir ”, it had 


HINDU LAW— (C^v^/^.) 

Will— Oudh Talukdar— (6W(/.) 

afterwards been entered as “ muafi.” The testator died in 
1912, and his uephew, the respondent, succeeded to the 
estate under his will. 

In a suit brought by the respondent against the appel- 
lant to have the suit village assessed to rent under the Oudh 
Rent Act (XXII of 1886), S. 107-G, held that the words 
“ Sirat-i maqbuza ” in the will did apply to and cover not 
only sir-lands which might be accurately described as “Sir,” 
but also the suit village, and that the testator, in confirma- 
tion of his gift of 1911 to his wife of the suit village rent- 
free for her life, did by his will intend to bequeath, and did 
bequeath, to her the suit village for her life as a proprietor, 
and without any liability to have it assessed to rent. 

Held further that the respondent, who took his interest 
in the taluqa under that will, and whose only title to any 
part of the taluqa was under that will, could not repudiate 
the condition of the will that the suit village should be held 
by the appellant for her life rent-free. {Sir John Edge.) 

Rani Bijai Raj Runwar v. Jai Indar Bahadur 
Singh. (1922) 49 I. A. 262 (,274)= 44 A. 436 (447) = 
25 O. C. 260 = 31 M. L T. 69 (P. C.) = 9 O. L. J. 386 = 

4 U. P. L. B. (P C.) 76 = (1922) P. C. 318 = 
36 C. L. J. 611 = 21 A. L. J. 126 = 27 C. W. N. 221 = 

68 I. C 876 = 43 M. L. J. 682. 

Wife — Will in favour of — Deed amounting to a. See 

Hindu law— Will— Deed amounting to a— Oudh 

TALUKDAR’S DEED, ETC. (1884) 11 I.A. 197 (206) = 

11 C. 186(196). 

Will of — ** Mahar-jui Sohiba^' in — Meaning of , 

Held that, on the true construction of the will of an 
Oudh taluqdar, who died leaving behind him two widows, 
the exure.ssion “ .Maharani Sahiba ” therein applied to his 
senior widow alone and was not used as a collective term 
comprehending both his widows, except in portions of the, 
will in which the expression was qualified by other words 
which left no doubt that the testator meant to refer to both 
his widows (1*46). {f^ord Macnaghien.) MahaRANI 
Indar Kunwar v. Maharani Jaipal Kunwar. 

(1888) 151. A. 127=15 0. 726(747 8) = 5 Sar. 160 = 

B. & J’s No. 102. 

Will— Parsee— Will by. 

See Under Paksees. 

Will — Parties not before Court— Declaration as to 

rights of. 

Propriety. See HINDU LAW— WILL— FUTURE 

RIGHTS UNDER. 

Will— Perpetuity— Intention to create. 

Limiting for indefinite period of enjoyment of pro- 
fits of estate — A^o gift of estate— V alidity of bequest in case 

of. 

The material part of the will of a Hindu ran as follows:— 

“ My estate shall remain intact, and from the profits thereof 
there shall be performed the worship, the periodical festivals 
and ceremonies, of my ancestral deities, idols and chakras 
according to my turn, as they have hitherto !)een perform- 
ed. As regards the enjoyment of the profits, I do hereby 
provide that my houses, zemindaries, talooks, and other 
immovable properties, and my business of various descrip- 
tions, and the capital stock thereof, shall always remain in- 
tact as at present, and my heirs, sons, sons’ sons, and great 
grandsons, and so on in succession, shall be entitled to enjoy 
the profits thereof. No one shall be competent to alienate 
by sale or gift the immoveable property, to close any business, 
to misappropriate the capital stock thereof, or to divide the 
same. If any one succeeds in doing so, or will do so, if 
shall t)e disallowed by the authorities.” 
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HINDU LAW— 

Will— Perpetuity— Intention to create— (C’ onui . ) 

Htld^ on a construction of the whole will, that the object 
of the testator was to create a perpetuity as regards the 
estate, and to limit, for an indefinite period, the enjoyment 
of the profits of it, which would not be allowed by Hindu 
law, and that there was no gift of the estate (109). 

The testator says distinctly, “ my estate shall remain in- 
tact,'* and then he proceeds to say, as regards the enjoyment 
of the properly, the estate remaining intact, my heirs, sons, 
etc., “ Shall be entitled to enjoy the profits thereof”. 1 hese 
words appear to indicate that he was not going to give away 
the estate, but that all he intended was to give the enjoy- 
ment of the profits to the persons mentioned in the will. 
The case is not one where the bequest is of rents and profits, 
and it appears that it was the intention of the testator to 
pass the estate. In such a case, no duubt, those words 
would be sufficient to do it. Looking at the whole of the 
provisions of the will, their Lordships gather from those 
W’ords that it was not his intention to pass the e.state. The 
provision afterwards against alienation further confirms this 

(109-110). 

The subsequent clauses of the will confirm this view of 
his intention. Having said that the profits are to be enjoyed, 
he, in the subsequent paragraphs, provides for what he 
considers and intends to be the mode of the enjoyment ; and 
it is very material to notice that in the 8th paragrajdi he 
assigns a 6 annas portion for the family worship of the 
idols, and also for the maintenance of the family whilst they 
continue joint, leaving a 10 annas share which, as long as 
the fairiily remained joint, would not be, as he supposed, 
expended at all. What he does with that is to provide that 
it sliall simply accumulate. He does not di-^pose of it in 
any way, but as long as the family remains joint it accumu- 
lates ; again confirming the view that his intention was iliat 
the e.state itself should not be disposed of (HO). 

Then he goes on to provide for the way in which the pro- 
fits shall be enjoyed in the event of disagreement among the 
members of the family and their separating ; but the whole 
of these provisions appear to their Lordships to be consistent 
with and to support the view that the intention was that the 
estate itself should not be disposed of, and that there was 
no gift of the estate, but simply a gift with reference to the 
enjoyment of the profits (110). {Sir Richard Couch.) 
SOOKKHMOY CHUNDKK DASS V. SRlMATI MONOHURl 

Dasi. (1885) 12 I. A. 103 = 11 C- 684-4 Sar. 639. 

Will — Person taking under — Condition imposed 

by will. 

■ — Right to dispute. See HINDU Law— WILL — (lUDH 

TALUKDAR— WiFK OF. (1922) 49 I. A. 262 (274) = 

44 A. 435 (447). 

Will— Persona designata. 

Bequest to a. See HINDU Law — (1) AdoKI ION — 

Adopted son— Gift to person described as an (2) 
Gift— Aurasa son and (3) Gift— Wife— Gift to— 
Lawful WIFE. 

Will — Personalty not settled with realty hut to he 
made into a distinct fund after disposing of legacies 

and annuities — Persons entitled to. 

Persons entitled to rents of real estate if. 

The will the construction of which was in question pur- 
ported to give all the testator’s property to four trustees, of 
whom J. T. wa.s one. “their heirs, executors, administrators, 
representatives, and assigns,” upon trust ; — 

As to the personalty (except jevs’els, etc., in the personal 
use of members of his family, and such jewels, etc., as “the 
person or persons for the time being beneficially interested 
in the real estate or the income, or surplus incotne thereof, 

shall wish to retain for )iis ^nd their own to P^y 


HINDU JjAVl~(Contd,) 

Will— Personalty not settled with realty but to be 
made into a distinct fund after disposing of lega- 
cies and annuities— Persons entitled to — (Contd.) 

funeral expenses, debts, and ordinary legacies within a year 
after his death, and to convert the rest into money and 
securities, and invest the proceeds in the name of the 
trustees, with power to change the securities. 

To pay annuities afterward.'^ given (except Ks. 1,000 
a-month afterwards given for worship) and legacies payable 
after the investment ; and r ” After payment of such annui- 
ties and legacies do and shall pay the surplus unexpended 
of the said interest, dividends, and annual proceeds unto the 
person or persons who for the time being shall under the 
limitations and directions hereinafter contained and express- 
ed, be entitled to the beneficial enjoyment of my real pro- 
perty, or of the rents and profits or surplus rents and profits 
thereof ; and so soon as all of the said annuities and lega- 
cies shall have fallen in and been fully paid and satisfied, do 
and shall stand pos.se.ssed of and interested in the said tru.st 
moneys and securities, and the interest, dividends, and an- 
nual proceeds thereof, in trust absolutely for the person or 
persons entitled under the limitations and directions herein- 
after contained and expressed, to the beneficial or absolute 
enjoyment of my said real property.” 

The question was how far the personalty not settled with 
the realty but to be made into a distinct fund by the will 
after the legacies and annuities had been disposed of, ought 
to be dealt with ; whether the bequest of the corpus was 
void, or whether the interest was to be enjoyed by the 
tenant for life so long as he could enjoy the realty. 

I/cid, on the right construction of the will, that after the 
legacies and annuities fell in and were satisfied, the inten- 
tion was to establish a trust of a fund, consisting of money 
and securities, the interest of which should be paid ^ to the 
person or persons for the time being successively entitled to 
the rents of the real estate, the corpus remaining otherwise 
undisposed of (80-2). \Mr, Justice Willcs.) JUTEENDR.A- 
.MOHUN Tagore?'. Ganendromoiiun Tagore. 

(1872) Sup. I.A. 47-9 B.L.R. 377 = 18 W. R. 359 = 

3Sar. 82 = 2 Suth. 692. 

Will — Power of appointment of heir — Gift with— 

Validity of power. 

-Limits of — English rules — Applicability. 

Where by the will of a Hindu the whole of his immove- 
able estate was given on certain trusts, which were to stand 
valid during the lifetime of his daughter and her children 
but were to become void if there were no children subject 
to the condition that in the former case the estate was to be 
divisible amongst the heirs of the children on the e.xpiration 
of the trusts while in the latter it was “to be delivered to 
such i>ersons as my daughter may direct it to be delivered 
by making her will ” that, in the contingency of the 
daughter having no children, the gift of the absolute estate 
was not to her but only to such persons as she should ap- 
point by will ; that such power of appointment was not con- 
trary to any principle of Hindu Law ; and that the appoint- 
ment would be valid if made in favour of persons who were 
actually or in contemplation of law in existence at the death 

of the testator. 

The result of the decisions is that according to settled law, 
if the testator here had himself designated the person \vho 
was to take the property in the event of his daughter dying 
childless, the bequest would be good. The remaining ques- 
tion is, whether his substituting his daugnter and giving hei 
power to designate the person by her will is contrary to 
any principle of Hindu law. The reasons which have led 
to a testamentary power becoming part of the Hindu law 

are applicable to this powt^r, i'nd it is the duty of th^ uplift 
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HINDU LAW— 

Will-Power of appointment of heir— Gift with— 
Validity of power— 

to hold it to be valid. The English law of powers is, how- 
ever, not to be applied generally to Hindu wills (105). {Str 
Richard Couch). Bai MOTIVAHOO v, BaI MamUBAI. 
(1897) 24 I A. 93 = 21 B. 709 (721 2) = 7 Sar. 140 = 

1 C. W. N. 366. 

Will— Precatory trust. 

Gift in nature of. See HiNOU LAW— WILL— 

Trust— Precatory trust. 

Will — Probate of. 

See under PROBATE. 

Will— Property disposed of by, 

Ifitention to make it subject of testators further dis- 
position — Latiguage required for. 

The will of a testator must, prima facie at least, be taken 
to refer to that which is the subject of his disposition ; the 
property which he has himself to give ; and if he has evin- 
ced his intention to give that property, very strong and clear 
language must be required to countervail that intention and 
subject the property which he has once given to his further 
disposition (552). {Lord Justice Turner.) SREEMUITV 
SOORJEEMONEY DOSSEE v. DENOBUNDOO MULLICK. 

(1857) 6 M.I.A. 626 = 4 W.B. 114= 1 Suth 291 = 

1 1.J.N.S. 37=1 Bour. Rep. 228 = 1 Sar. 683. 

Partition and separate possession of— Suit for, on 

one construction of will— Maintenance out of that property 
—Decree for, on right construction of will — Grant of. 

In a case in which the junior widow of an Oudh talukdar 
sued the senior widow for partition and for possession of 
her share of his estate, founding her claim upon a particular 

construction of his will, their Lordships, while holding that 

plaintiff’s claim was not well-founded, granted her a decree 
for maintenance bequeathed to her by the will, though, in 
her plaint, she did not pray for the same (148). {Lord 
MaenaMen.) MAHARANI INDAR KUNWAR?'. MaHA- 
RANI JAIPAL KUNWAR. (1888) 15 I A. 127- 

15 0 . 726(760) = 6 Sar. 150 = R. & J.’sNo. 102, 

Will — provisions of — Reasonableness or 

otherwise of. 

^Court’s concern with — Presumption in favour of or 

against execution of w ill from. See Hindu Law — WILL 
(1) DiPOSiTiONS OF— Reasonableness or otherwise 

OF AND (2) EXECUTION OF— PRESUMPTION AS TO— 
PROVISIONS OF WILL. 

Will— Publication of. 

See HINDU LAW— WILL— EXECUTION OF— PRE- 
SUMPTION AS TO — Publication of will. 

Will— Registration of. 

Hindu Law— Will— Execution of— Pre- 
sumption as to— Registration of will. 

Will— Religious Endowment. 

Idol — Will dedicating property to — Absolute dedica- 
tion to idol subject to charge in favour of heirs — Gift to 
heirs subject to charge in favour of idol — Test. See HINDU 
Law — Religious endowment— Dedication of pro- 
perty to — Absolute dedication to idol, etc. 

Mutt — Mohunt of — Will by, appointing his suc- 
cessor with request to appoint B his (/^’s) successor when 
he found himself incapable and if he found B then capable 
—Gift to B in nature of precatory trust. See HINDU Law 

— Religious Endowment — Mutt — Mohunt of — 
Office of — Right to — Will Conferring. 

(1867) 11 M. I. A. 406(427-8). 
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Will— Religious Endowment— (Ci7«^i/,) 

-Mutt with minor asthals— Office of mohunt of, held 

by usage by one man—Division of, between chelas— Wills 
of reigning mohunt effecting— What amount to— Validity 

of. See Hindu Law— Religious Endowment— Mutt 
—Mohunt of— Office of — Mutt with minor as- 
THals. (1928) 66 I. A 104 (110-1)= 66 M. L. J. 636. 

Shebaitship of— Absolute gift of, to a person on his 

attaining his majority — What amounts to. 

A Hindu, after declaring by his will the properties to be 
debutter for the maintenance of the family idol, stated in 
it that “my present begotten son” (appellant’s father) 
should be shebait for performance of the ceremonies. The 
testator then made provision for his own death during the 
minority of his son, in which case his widow wa.s to be the 
shebait as his son’s guardian, and continued that his son on 
attaining majority should personally conduct the work of 
the sheba. In the event of the death of his son during the 
testator’s lifetime or after his death, the will provided that 
the testator’s widow should be the shebait, and that after 
her his daughters by her (the respondents) should be she- 
baits. 

Held that, on the true construction of the will, there was 
an absolute gift of the shebaitship to the appellant’s father 
on his attaining his majority, and it was not cut down by 
anything that followed. 

There were provisions in case of his death as a minor, 
but no cutting down of the absolute gift to him, {Lord 
Macnaghten). TrIPURARI PAL v. JAGATTaRINI DASI. 

(1912) 40 I.A. 37 = 40 C. 274= 13 M.L.T. 1 = 
(1913)M.W.N. 34 = 17 C.L.J. 169 = 17 C.W.N. 146 = 

15 Bom. L.R. 72 = 17 I.C. 696. 

Shebaitship of — Bequest of — Estate taken under — 

Bequest to wife, and, after her death, to son, and, after his 
death, to daughter and her husband and their male 
children snecessively. 

a Hindu governed by the Dayabhaga school of Hindu 
law, made a will in English, which dealt with the suit pro- 
perty in the following words ; — 

‘T give and bequeath Company’s Rs. 20,000 for the reli- 
gious worship at my house, a lower-roomed house in which 
the pagoda is established, and another house situated to the 
north of the pagoda consisting of about five cottahs of 
ground two upper rooms and two low'er rooms, and also a 
flower garden situated to the east of the pagoda and two 
lower brick-built sheds.” And then later on in the will the 
testator directed as follows: — “The superintendence of the 
pagoda I entrust to my wife, and after her death to hold it 
l)y my son G, after his death by my daughter and her hus- 
band Nundo Doolal Bose, and their male children succes- 
sively.” 

N, when he died, left (1) his widow, (2) G, his son, (3) 

A^, his daughter married to Nundo Doolal Bose, X4) Sham 
Chand Bose, and two others, grandsons, sons of K, (5) P, 
grandson by a predeceased son of N, and ( 6 ) M, grandson, 
adopted son of G. The shebaitship was a.ssumed in turn 
by (1) the widow of A^, (2) (7, his son, and (3) Shama 
Chand Bose, whose father Nundo Doolal Bose and his 
mother K had died before G. Shama Chand survived his 
two brothers, and died. On his death his son and his 
nephew took possession of the trust estate. Thereupon the 
plaintiff a great-grandson and the eldest heir in the male 
line of N, brought the suit out of which the appeal arose 
claiming to be entitled as the heir of I he founder of the en- 
dowment to the shebaitship thereof. His case was that the 
line of shebaits appointed by the testator failed on the 
death of Sham Chand I5ose, The contention of the defen- 
dants, the son of Shama Chand and his nephew, w'as that 
the intention of the testator was to confer a perpetual .she- 
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HINDU LAW— 

Will— Religious Endowment— 

baitship upon his daughter or her husband, or their male 
children, and that therefore they were entitled to the she* 
baitship and not the plaintiff. 

The High Court held that, on the true construction of the 
will, the daughter, her husband and their male children 
w'^ere intended to take the shebaitship one after another for 
their respective lives, and in that sons “ successively and 
that the tvords “ male children” must be read as words of 
purchase and not of limitation. 

fields affirming the High Court, that it gave a perfectly 
correct interpretation of the will, and that no other inter- 
pretation was possible. {Lord Macna^hten!) GOPAL 

CHUNDEK BOSEz'. Kartick Chunder DEY. 

(1902) 29 C. 716. 

^Will dedicating property to — Charge on property for 

w’orship of Thakoor — Surplus income left after performance 
of w'orship — Widows of testator entitled to widow’s estate in. 

.to Hindu Law— Religious Endowment— Dedica- 
tion OF PROPERTY TO — ABSOLUTE DEDICATION- 
CHARGE ON PROPERTY— Surplus left in case of. 

(1872) 19 LA. 108 (127-8) = 19 C. 513(531-2). 

Will— Residence. 

Condition of — Boitakanah house of testator — Resi- 
dence in — Condition as to — Compliance 'loilh — IVhat 
amounts to. 

The w'ill of a Hindu testator contained a clause for the 
cesser and determination of the life interest of the respon- 
dent in case he ceased to use as his residence the testator’s 
Boitakanah house. 

The question for decision was whether the respondent 
had done acts which, having regard to the nature of a 
Boitakanah house and to Hindu usages, would amount to 
the use of it as a residence. 

It appeared that the respondent, who adhered more 
strictly than the testator to Hindu usages, had continued to 
take his meals and sleep in the family house, w’here the 
other members of his family lived; but that after the res- 
pondent entered upon possession the Boitakanah house 
had been constantly kept open, new furniture had been 
added to the old, the library taken care of, and not only 
durwans but menial servants had lived in the house. The 
respondent himself frequently, if not daily, went to the 
house, and usually spent several hours there. It appeared, 
also, that he transacted all affairs of business there, and on 
.some occasions received visitors in rooms properly furnished 
for their reception. 

Held that those acts did, having regard to the nature of 
a Boitakanah house and to Hindu usages, amount to the 
use of it as a residence (399*40). 

With regard to entertainments given by the respondents, 
that he was not obliged to give them in the Boita- 
kanah house, although, in case he thought fit to do s:), he 
would best comply w ith the testator’s will by using the 
Boitakanah house on some, at least, of those occasions 
(400). {Sir Montazne E- Sfnith). GaNENDRO MOHUN 
Tagore r'. Rajah'juttendro Mohun Tagore. 

(1874) 1 1 A. 387 = 14 B.L.R. 60=22 W.R. 377 = 

3 Sar. 395 = 3 Suth. 47. 

— ^^Condition of — Boitakanah house of testator — Resi- 
dence in — Condition as to — Effect of — Compliatice with — 
Use as dwelling-house if necessary for. 

The questions in the appeal arose upon a clause in the 
W'ill of a Hindu, making provision for the cesser of the 
estate of the persons entitled under the limitations of the 
will in the event of non-residence in his Boitskanah house 

The clause in question W’as as follow's: — “Provided al- 
W'ays, and I hereby declare that if any devisee or tenant 


HINDU LAW— 

Will— Residence— 

for life, or entail, or otherwise, or any person entitled to 
take as heir by descent, or adoption, or otherwise, or in any 
manner under the limitations hereinbefore contained, shall 
permit or suffer the said property so devised and limited, 
as aforesaid, or any portion thereof, to be sold for arrears 
of Government revenue, or shall, after attaining his majo- 
rity, cease to keep up in a due state of repair, and to use as 
his residence in Calcutta, the said Boitkanah houses and 
premises where I now* reside, and make use and enjoy my 
library, horses, carriages, farm-yard, furniture in the said 
house, and jewels, gold and silver plates, etc., in my use 
and possession, then and immediately thereupon the devise 
and limitations in this my will contained and declared 
shall wholly cease and determine as to him, and the person 
next in succession to him under the limitations aforesaid 
shall at once succeed as if the said person so permitting 
or suffering the said property, or any portion thereof, to lie 
sold for arrears of Government revenue, or so ceasing to 
keep up in a state of repairs, and to use as his residence 
my said Boitakanah house had then died." 

The opinion of the High Court on the nature of the 

residence imposed by the condition was thus expressed: 

*‘We think it is to be gathered from the will that the 
testator never intended the Boitakanah to be occupied as a 
dwelling-honse in the ordinary sense of a Hindu dwelling- 
house. We are of opinion that the residence intended by 
him was an occupation for the purposes of transacting 
business and of receiving male friends and visitors, and if 
the occupant of the house for the time being so desired (but 
not otherwise), for entertaining male friends with hospita- 
lity; and we are further of opinion that such an occupation 
does not require that either the occupant or the ladies of 
his family should sleep in the house.” 

Held that, in tlie main, the High Court had properly 
construed the clause (396 7). {Sir Montague E. Smitli). 

Ganendro Mohun Tagore ?*. Rajah Juttendro 

mohun T.AGORE. (1874) 1 lA. 387 = 14 B.L.R. 60 = 

22 W.R. 377 = 3 Sar. 395=3 Sutb. 47. 

Condition of — Bequest subject tOy generally — Validi- 
ty of condition — Fulfilment of condition — What amounts 
to. 

Several English decisions were cited as to the meaning of 
the w’ord “residence.” The principle, if any can be said to 
result from them, seems to l>e that, where in a condition 
of residence, no manner or period of residence is prescribed, 
but residence simply and without definition, exclusive 
residence is not supposed to be meant ; and that in such 
cases the occasional use of the house, and keeping an 
establishment in it, with the intention of again using it as 
residence, is a sufficient compliance with the condition. In 
one case Lord Eldon seemed to think a condition imposing 
residence generally, was so vague that it w'as doubtful 
whether it could be enforced ; and he held that, at all 
events, slight and rare instances of actual residence by the 
donee were, w'hen the house w'as kept open by servants 
living in it, sufficient to satisfy so general a direction. In a 
case. Rex v. Sargent, w'here residence W’as a necessary 
qualification for the office of bailiff of a borough, Lord 
Kenyon said : — “It never can be contended that in order to 
constitute a residence in any place, it is necessary to reside 
any given number of days, or even any great part of the 
year. It happens perpetually that persons have different 
places of abode, in some of which they reside more or less 
as suits their convenience” (397). {Sir Afontague E. 
Smith j) Ganendro Mohun Tagore v. Juti'endro 
Mohun Tagore. (1874) 1 1.A. 387 = 14 R L.R. 60 = 

22 W. R. 377 = 3 Sar 395 = 3 Suth. 47 
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Condition of — Compliance with — Reasonable time to 

be allowed for — Breach of condition^Delay in commencing 
to reside when jiot a. 

In a case in which the will of a Hindu testator contain- 
ed a clause for the cesser and determination of the life 
interest of the respondent in case he ceased to use as his 
residence the testator’s Boitakanah house, held that a 
reasonable time must be allowed to the donee after the 
testator’s death for the commencement of the residence, 
before it could be imputed to him that he had ceased to 

reside (397). 

In this case the testator died on 28-8-1868, and the 
respondent did not use the Boitakanah in any sense as a 
residence, until some large repairs were completed in Octo- 
ber, 1872. During that interval of time he visited the 
house, and transacted the business there as one of the trus- 
tees, and durwans paid by the trustees were kept in it. The 
delay in his using the house as a residence was found to be 
due to (1) the house being in need of repairs, (2) the 
pendency of a litigation in which the title of the respondent 
to, and his right to possession of, the house were questioned, 
and (3) the respondent’s inability to get possession of the 
entire house from the trustees. 

Held, affirming the High Court, that tiiere had been no 
unreasonable delay on the part of the respondent in com- 
mencing to reside, and that no breach of the condition had 
then occurred (397-9). i^Sir Montague P.. Smith f) GaNEN- 

DKG Mohun Tagore ec Kajah Juttendko Mohun 

TAGORE. (1874) II. A. 387-14 B. L. R. 60 = 

22 W. B. 377=3 Sar. 395 3 Suth. 47. 

Sons and daughters — Residence and maintenance of 

— Preroision for — Benefit of — Persons entitled to IVives 
and families of sons and husbands and families of daughters 
if—dVature of their right - U'idows or families of deceased 
persons — Right of — Suce, Bet, -Ss. 09- 1 01— 

By his will a Farsi testator, after declaring certain charit- 
able trusts of a house in Bombay, disposed by cl. 9 of other 
houses in Bombay described as the Mahala.xmi Bungalow 
and 56, Honjee vStreet. along with certain furniture and 
other effects : — 

"Upon trust to permit my daughter during her life and 
until her death or marriage whichever event shall first 
happen, and also all my sons and also their re.spective 
families during as well as after the respective lifetime of 
such respective sons, including the widows of my male lineal 
descendants, to occupy the said premises and make use of 
the said furniture and effects free of rent during their res- 
pective lifetime and until the youngest of my grandsons 
living at the death of the last survivor of my sons shall 
attain the age of 18 years and from and after such youngest 
of my grandsons as aforesaid shall attain the age of 18 
years to sell, realise and convert the same into money and 
divide the sale proceeds after deducting all expenses among 
such persons as shall be entitled to the proceeds of my other 
Bombay properties under the directions in that behalf con- 
tained in els. 11, 12 and 13 hereof, provided always and I 
hereby direct that the right of residence hereby granted to 
every member of the family as aforesaid is strictly personal 
and will entitle such member peisonally to right of residence 
and use of the furniture and effects but that such rights 
shall not entitle any member entitled tliereto to transfer or 
alienate the same.’’ 

There then followed provisos that on any attempted 
alienation or transfer the right should cease, and also provi- 
sions directing that in case of any son marrying a daughter 
or son’s daughter of a certain person or ceasing to 
profess the Zoroastrian faith or marrying a person who did 
not profess that faith or was not b)orn of Farsi parents pro- ' 
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fessing that faith, “then and in any such case the trust in 
favour of such person and his family for the right of resi- 
dence and use of furniture herein certained shall forthwith 
cease and determine and become void.” 

By cl. 10 the immoveable properties in Bombay, including 
the bungalow^ and the Homjee street houses, subject to the 
trusts affecting them already mentioned, were devised on 
trust to expend the net income for the maintenance and 
upkeep of all such of the testator’s children and their 
respective families entititled to the right of residence under 
cl. 9 as should reside in the premises there reserved for 
their residence, until the expiration of ten years from his 
death or until the death of his last surviving son, whichever 
should first happen. 

The question for decision was whether the rights of 
residence and maintenance under the said clauses of the 
will extended to any one excepting the sons and daughter 
of the testator. 

Held that, on the true construction of the words, the little 
conferred on the sons of the testator to occupy extended to 
occupation along with their wives and families. 

Semhle the daughter of the testator could not properly 
claim a right to bring in husband and family if she had 
them. 

Held further that the same principles applied as to the 
persons entitled to the maintenance allowance provided by 
d. 10. . , f 

Quaere as to the title to reside of the widows or families 
of deceased persons. Ss. 99, 100 and 101 of the Succession 
Act may give rise to difficulty in the claim of a widow and 
family who have survived a son. It is not clear that the 
whole of the testator’s interest in the thing bequeathed was 
comprised in the bequest in such a case in their favour. 
{Viscount Haldane.) PUTLIBAI z\ SORABJI NAOROJI 

Gamadia. (1923) P.C. 122 = (1923) M. W. N. 628 = 
25 Bom. L. R. 1099 = 33M. L. T. 401 (P. C.)= 

28 C. W. N. 737=761. C. 996 = 
45 M. L J. 780(787-8). 

Wife— Kesidence in house for life- Exclusive right 

of— Bequest of — What amounts to. See HINDU LAW 

WiLi —Wife— Residence in house for life. 

(1926) 53 I. A. 201 = 53 C. 948. 


Will— Residuary bequest. 

Bequest amountiii g to a — “// anything remainsP 


A testator made specific gifts of portions of his real estate 
nd then a complete residuary devise of the balance in 
ivour of one of his sons. He also gave certain legacies and 
llowances to named legatees ; he provided for the 
i^^position of moveable property, such as houses^ 
arriages, and furniture, and he then continued in cl. 1- 
1 these words. “Out of the Government promissory 
otes and cash left l)y me, the cost of taking out probate 
lal! be paid ” and certain sum of rupees " shall l)e spent 
jr the performance of Sradh and the following legacies 
:iall be paid.” After specifying such legacies, the clause 
3 iitinued in these words ; ” If anything remains after meet- 

the above mentioned expenses and paying the legacies 

n'd debts (if any^, the same shall be equally divided be- 
veen my said two sons, A, & A.” Finally in clause 14 the 
stator provided in special terms for the payment of the 
:>sts of probate and his debts in this way, that if the cash 
nd promissory notes were exhausted before his death, or it 
e left behind him debts which were in excess of the cash 
nd promissory notes, the costs of taking out the probate, 

iie eVnses of the sradh and the legacies were to be paid 

1 equal shares by his two sons who were named ^ the 

Itimate legatees of the residue of the cash 

otes and were to l>e a charge on the properties which d 
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been specifically given to them. He limited a debt contracted 
for the acquisition of property in such a manner as to charge , 
it only on that property, but if it was impossible to recover I 
it, or if, by any other means, a debt remained unpaid, he ex- 
pressly provided that that debt was to be paid by the two 
sons, S. & 

Held^ that the final words “ if anything remains ” in cl. 
12 of the will were, in truth, in the circumstances of the 
will, a valid and effectual residuary gift (1031). 

“ If anything remains after meeting the expenses and 
paying the legacies and debts (if any)” means that if any 
balance remains after the legacies and the debts have been 
paid out of the moneys and out of the properdes, which, in 
due course of administration, are liable for their payment, 
that balance is to go to the two sons, .S', & R, (1031). (^Lord 
Biickmaster?) GNANENDKA NatH DaS r. SURENDRA 
Nath Das. (1920) 24 C. W. N. 1026- 

(1921) M. W.N. 550 = 61 I.C. 323-28 M, L. T. 453. 

Daughter for lift\ and, after her death, to brothers 

and their heirs male respectively in equal shares, and on 
failure thereof to the sons of the daughtei — Bequest to — 
Construction ani effect. 

A Hindu testator disposed of tlie residue of his e>tate in 
the following terms : — 

“ I give devise and bequeath the residue of my real and 
personal estate both joint and self-acquired unto my execu- 
tors, in trust to pay the rents issues profits and income there- 
of unto my said daughter during her lifetime, and after her 
death in trust to pay, as.>ign and convey the residue of 
my estate real and personal to my half-brothers Nrependro 
and Norendro in equal moieties and to the heir or heirs 
male of their or either of their body, in failure of uhich in 
trust to give the same to the son or .sons of my said 
daughter.” 

The will was dated the 25th of March, 1851. The testa- 
tor died in 1852. His daughter, who was his only child, 
was the plaintiff and appellant in the suit out of which the 
appeal arose. She had 6 sons, all born after the testator’s 
death His brothers both surrived him. One of them, 
Nrependro, had died, leaving only two sons, both born after 
the testator’s death. The other, Norendro, was living. He 
had three sons born in the lifetime of the testator, of whom 
one was dead and two were living, and four other sons born 
after the testator’s death. The defendants and re.spondents 
in the suit were Norendro, his six surviving sons, and the 
representative of the one who had died ; tlie two sons of 
Nrependro, who were also his executors ; and the six sons 
of the pldintift. 

The plaintiff contended that the residuary gift was inva- 
lid, except so far a.s it conferred life interests on herself and 
her uncles, and that on the death of Nrependro the moiety 
of the estate designed for him or his heirs male became 
vested in her as her father’s sole heir. The adverse conten- 
tion was that the gift was made absolute to each of the tes- 
tator’s brothers, defeasible only in events w’hich had not 
happened, viz., in each case, the death of the brother with- 
out leaving male heirs of his body them living. 

The High Court adopted the latter view of the case, and 
dismissed the suit. They considered that the true intention 
of the testator was, '* that in the event of his two half- 
brothers having at the time of their death male descendants, 
they, if alive, or their families as representing them if dead, 
should take the fee of his property ; but that in the event 
of their having no such descendants at the lime of their 
death, the estate should be dive.sted and go over to the son 
or sons of his daughter.” 

Held, varying the decree below, that, according to the 
true construction of the will, the gift of the residue, so far 
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as it purported to confer an estate of inheritance on the 
testator’s half-brothers and the heirs male of their bodies, 
was contrary to law and was void ; that in the events which 
had happened the gift to the sons of the plaintiff, the testa- 
tor’s daughter, was incapable of taking effect ; that each of 
the testator’s half-brothers took an estate for his life in one 
moiety of the re^idue in remainder expectant on the death 
of the plaintiff ; and that, on tin- death of Nrependro, the 
inheritance of his moiety devolved on the plaintiff as her 
father’s heir in remainder immediately expectant on her 
own life estate under the uill, and she therefore became 
entitled in possession to one nioicty of the residue ^42-3). 
(Lord l/obhonse.) SrkkMUTTV KkiSTOKOMONEY DOSSEE 

Maharajah norendro Krishna Bahadoor. 

(1888) 16 I. A. 29 16 C. 383 (395 6)- 5 Sar. 285. 

Operation of — Failure of portion of gift — Falling 

of that portion into residue for charitable purposes. 

A will stated (among other things) the te.stator’s intention 
to creat a mundir and suitable buildings for the residence of 
members of hi.s family and for the reception of poor and 
homeless persons at Brindabun. By clause 17 of the will, the 
testator directed that out of the income of his estate “a sum 
of Ks. t)50 be remitted monthly and every month by my exe- 
cutors or trustees to the managers for the time Ijeing of the 
mundir of Brindabun to be erected as aforesaid, out of 
which sum Ks. 100 shall be paid to” certain persons in suc- 
cession; and then the clause continued, “and the residue or 
surplus shall l)e appropriated towards the expenses of perfor- 
ming pujas at or otherwise maintaining the said mundir 
and of the daily feeding of the poor there”. Clause 23 
directed that “ after paying the monthly sum.s and the 
montlily expenses hereinbefore directed to be paid or incurred 
and also after providing for the payment of taxes. Govern- 
nuMU revenue and assessments and repairs of mv immove- 
able property, the surplus of the rent<, income and profits of 
property and estate shall be monthly and every month 
remitted to Brindabun and applied in manner respecting the 
said monthly sum of Rs. 650, or so much tltereof as is not 
required for the support of my family there, towards the 
performance of pujas and other religious ceremonies, and 
for the daily feeding of the poor at my mundir there”. 

Held, on a construction of the will, that, assuming that the 
trusts of the sum of Rs. 100 per month, which had failed, 
did not fall into that particular resi<lue of which the trusts 
were declared !)>' cl. I7 of the will, the Rs. 100 a month 
fell into the general residue which was disposed of by cl. 23. 

Cl. 23 is a general residuary clause, sweeping up all that is 
not disposed of by the previous clauses; and, accordingly, by- 
virtue of the ordinary rule, the monthly sum of Ks. 100 fell 
into the residue of which trusts are declared by cl. 23. 

Held further that clause 23 in substance directed that 
the residue should be applied for the religious and charitable 
purposes referred to in cl. 17, being the pin poses applicable 
under that clause to the residue of the Rs. 650 per 
month after deducting the Rs. 100 per month, and that the 
result was that no sum was left undisposed of by the will. 
{Lord Chancellor?) PURSUTTAMDAS AGARWAELA V. 

GOHINO. P. Agarwalla. (1926) 24 A. L. J. 655 = 

A. 1. R. (1926) P.C. 52 = 28 Bom. L. R. 917 = 

43 C. L. J. 465 = 61 M. L. J. 6. 

Will— Residue of property bequeathed by — Life 
interest in — Attachment and sale of. 

-Validity — Residue unascertained and not easily as- 
certainable. SW C, P, C'. OF 1908, S 60 (1)(m) — Wile. 

(1866) 6 M. I. A. 510 (622-3), 
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Will— Eevocation of. 

Dependent relative revocation— doctrine of. 

Applicability of. See DEED— REVOCATION OF— 

Alternative inconsistent, etc. 

(1916) 43 I. A. 20 (25) = 39 M. 107. 

Applicability of — Later wills contaming Jio revoking 

clause and really effecting nothing. 

Where the latter wills contain no revoking clause and 
they effect nothing, so that there is no inconsistency between 
them and the earlier will, the latter must stand. It would 
not be necessary to invoke the doctrine of dependent, rela- 
tive revocation to such a case (110). {Lord Phillimore.) 

Ram Charan Ramanuj Dasv. Gobind Ramanuj Das. 
(1928) 56 I. A. 104 49 C. L. J. 321 = 29 L. W. 428 = 
27 A. L. J. 414 114 I. C. 571 31 Bom. L. R. 715 = 

33 C. W. N. 346 = A. I. R. 1929 P.C.65 = 

56 M. L. J. 636. 

Basis of — Illustrations of. 

The doctrine of dependent relative revocation is really a 
question of intention. If by his will a testator gives pro- 
perty to A, and by a codicil gives the same property to 
and if in the event it turns out tliat B cannot take, it has to 
be ascertained from the language of the testator as found in 
his testamentary documents whether he intended that the 
gift to A should be displaced altogether or that it should be 
displaced only in favour of B and (if B cannot take) the 
gift to A should remain. If, as in Tapper v. Tapper^ the 
testator's language is that (1) he revokes the gift to A and 
(2) in lieu thereof he gives to B, it may well be that there is 
a revocation for all purposes. If, as in Quinn v. Butle>\ 
the donee of a power to charge does by his will charge with 
;^4,000 to be paid to A, and ;^3,000 to be paid to C, and 
D equally, and then by codicil revokes the aggregate charge 
of £lSm made by his will and charges with 7,000 for 4, 
the charge in the will is no doubt gone for all purposes. If, 
as in Baker v. Story, A takes absolutely under the will, but 
under the codicil takes for life only with a gift over which 
fails, and there is an ultimate effectual residuary gift, it is 
difficult to find any room for a contention that the gift by 
will is not gone altogether. Alexander v. Kirkpatrick lays 
down the principle that an alternative inconsistent disposi- 
tion which is not valid or effectual in itself does not revoke 
an earlier disposition of the same property (24 5). {Lord 
PFrenbury.) VENKATANARAYANA PILLAI v. SUBBAM- 

MaL. (1915) 431. A. 20 = 39 M. 107(113 4) = 

18 Rom. L. R. 372 = 20 C.. W. N. 234 = 3 L W. 177 = 

(1916) 1 M. W. N. 97=19M. L. T. 147 = 
12 A. L. J. 178 32 I. C. 373 23 C. L. J. 366 = 

29 M. L. J. 851. 

Dispositions of property inconsistent — Wills, earlier 

and later, making — Revocation of former by latter— Infer- 
ence of — Propriety — Later will invalid and inoperative. 

A Hindu, who was the sole surviving member of a Hindu 
family, made a will disposing of ancestral family property 
in a certain way. He then adopted a boy, and, though, by 
reason of such adoption, he became incompetent to dispose 
of the ancestral property by a will, he executed another will 
by which he disposed of the property disposed of by the 
earlier w ill in an entirely different way from that in which 
he had disposed of it by the earlier will. It was contended 
that, though the testator could not give his properties as he 
purported to do by his second will, yet from the fact that 
he purported so to give them there ought to l>e inferred an 
intention that, if he could not give them as he purported to 
do by his second will, his disposition by the earlier will 
should nevertheless be revoked. 

Held, that the dispositions of property by the earlier will 
were not revoked by the dispositions attempterl to l>e made 
by the later will (25). 


HINDU LAW— (C^w/r/.) 

Will— Revocation of— {Conld.) 

Dependent rel.ative revocation— Doctrine 

OF — {Conid.) 

Whether the contention is well founded turns upon the 
application of the doctrine of defendant relative revocation. 
This is really a question of intention. Alexander v. Kirk- 
patrick, although a case upon two dispositions of which the 
former contained a pow'er of revocation, and not upon two 
wills, contains a principle applicable to the present case, 
namely, that an alternative inconsistent disposition which 
is not valid or effectual in itself does not revoke an earlier 
disposition of the same property (24-5). {L^ord PFrenbury.) 
VENKATANARAYANA PlLI.AI 7^ SUBBAMMAL. 

(1915)43 I. A. 20 = 39 M. 107=18 Bom. L. R. 372= 
20 C. W. N. 234 = (1916) 1 M. W. N. 97 = 3 L. W. 177 = 
19 M. L. T. 147 = 12 A. L. J. 178 = 321. C.373 = 

23 C. L .J. 366 = 29 M. L. J. 861. 

Destruction of wilt.— Authority of testator 

for, 

Oral authority— Validity of. See HINDU LAW— 

Will— Revocation of — Destruction of will- 
authority of testator for — Sufficiency, etc. 

(1877)4 I A 228 (246) = 3 C. 626(643). 

Qualified authority — Sufficiency of— Destruction 

pursuant to — When operative as reifocation. 

The authority to destroy his will given by a testator need 
not be absolute and may be qualified. He may, for instance, 
give authority to a person to destroy his will, if on examina- 
tion he should find that it conlained a certain disposition. 
In that case the de.strucfion of the will would be justified if 
it does contain the disposition specified (245). {Sir James 
W. Colvile.') Maharajah Pertab Narain Singh v, 
Maharanee SuBHAO Kooek. (1877)41. A 228 = 

3 C. 626(640) = ! C. L. R. 113 = 3 Sar. 740 = 

3Suth.458-R &J’sNo. 46. 

Sufficiency as revocation of — Instrument not in fact 

destroyed. 

If definitive authority to destroy the will is given by the 
testator, that would be sufficient in law to constitute a revo- 
cation, although the instrument is not in fact destroyed. 
The authority to destroy may be given by words, or by a 
writing (245). {Sir James Pf'. Colvile.) MAHARAJAH 

Pertab Narain Singh v. Maharanee Subhao 
KOOER. ^(1877)4 1. a 228-3 0.626(643) = 

1C. L.R. 113 = 3 Sar. 740 = 3 Suth. 458 = 

R. & J’s. No. 46. 

Intention to revoke sufficient. 

Destruction actual or revocation formal unnecessary. 

I', a Hindu, made a will in 1866, when he was ill ; it was 
put into an envelope and was deposited and registered in the 
office of the district registrar, where it remained until he 
died in 1869. P' , however, recovered from his illness, and 
in 1867 he executed a power of attorney appointing a vakil 
to obtain the will out of the registry and to restore it to him. 
Owing to some blunder this was not done. V^s intention to 
get his will back into his own possession, and not to leave 
it as it was, could not be doubted. There was some evi- 
dence to shew that he believed he had destroyed it. He 
certainly cancelled some grants of land recited in it. 
Persons existed whose interest It was to claim under it, but 
no one ever did so, although it was difficult to believe that 
none of them knew of it. For nearly .50 years no one e^er 
thought of asserting any claim under it. 

Held, on these facts, that the District Judge was right 
in coming to the conclusion that the will had been revokec . 

The revocation of a Hindu w ill in the Mofussil does not 
depend on any English ordinance or co<le ; and actua < 
truction or a formal revocation in w riting is not essential to 
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HINDU LAW— 

Will— Revocation of— (6V//A/.) 

Intention to revoke suj kicient— (6V///./.) 

constitute revocation. {Loni Liutiley.) RAJA CHEEIKAN! 

Venkayamma Garu r. Raja Chelikani Venkata- 
KAMANAYYAMMA. (1902) 29 I. A. 166 (163) = 

7 C. W. N. 1=25 M. 678 (685) = 4 Bom. L. R. 667= 

8 Sar. 286 - 12 M. L. J. 299. 

Mutual wili.s— Revocation of either of— Agree- 
ment RESTRAINING. 

What amounts to — Evidence of. See HINDU LAW 

_\Vill— Mutual wills. (1928) 28 L. W. 747. 

Parol revoc.ation. 

Oiuik talookdar — Will of — Parol rtvocalion of — 

Declaration by him to officer of district having custody of 
loill of his desire and intention that a person should succeed 
him in supersession of tin udll if sufficient. 

A declaration by an Oudh talookdar to the principal 
officer of the district in whose custody his will was, of his de- 
sire and intention that the appellant should succeed him by 
virtue of the newly-passed .statute (Oudh Estates Act I of 
l^i69), and in surpersession of the will, would in law be .a 
sufficient parol revocation (245). {Sir James W. Colvilef) 
Mahar.hah Purtab Narain Singh v. Mar.anle Sub- 
HAOKoOER. (1877)41. a. 228 = 3 0.626(643 4) = 

1 C- L. R. 113 = 3 Sar. 740 = 3 Suth._458 = 

R. & J’s. No. 46. 

V alidity — Proof, 

It cannot be doubted that the will of a Hindu may be 
revoked by parol (243). 

Their Lordships are very sensible of the danger of acting 
upon such evidence as is ordinarily produced in the Courts 
in India in order to establish such a revocation, and they 
desire to say nothing which may induce those courts to 
apply the law in such cases otherwise than with extreme 
caution (245). {Sir James W. Colvilef) MaH.ARAJ.VH 

Pertab Narain Singh v. Maharanee Subhao 
KOOER. (1877) 4 I. A. 228 = 3 0. 626 (643) = 

10. L. R. 113= 3 Sar. 740 = 3 Suth. 458 = 

R & J’s. No. 46. 

PRESUMPl'ION OF — PROOF OF. 

■ ■ -Will traced to possession of deceased and not forth- 
coming at his death — Presumption of revocation of English 
law in case of — Inapplicability in India. 

In Welck 7A Phillips (1 Moo. P. C. 299.) Baron Parke 
expressed the view that when a will is traced to the posses- 
sion of the deceased and is not forthcoming at his death 
the presumption is that he has destroyed it. In view of the 
habits and conditions of the people of India this rule of law, 
if it can be so-called, must be applied with considerable 
caution. 

In the present case the deceased was a very old man and, 
towards the end of his life, almost imbecile. There is 
nothing definite to show that he had any motive to destroy 
the will or was mentally competent to do so. On the other 
hand the circumstances favour the view that the will was 
either mislaid or stolen. The learned Judges of the Court 
below were therefore perfectly competent to arrive at the 
finding that the will had not been revoked. {Mr. Ameer 
AH.) PADMAN V. Hanwanta. (1915) 18 M. L. T. 64 = 
19 0. W. N. 929 = 13 A. L J. 801 = 17 Bom.L. R.609 = 
2 L. W. 645 =(1915) M. W. N. 600 = 22 C. L. J. 172 = 
no P. W. R. 1915 = 93 P. R. 1915 = 11 P. L. R. 1916 = 

29 I. C. 807 = 29 M. L. J. 307 (312). 

Repugnancy with later will— Revocation 

ON ground of. 

Construction of two wills. 

F, the talookdar of /, held a sanad for the estate of J 
and bis name was entered in list No. 2, prepared according 
to Act I of 1869. On the 6th of Aprilf 1869, be made a 


HINDU LAW— {'Pltioj) 

Will — Revocation oi-^{Contd.) 

Repugnancy with later wili-— Revocation on 

(iROUNU OV—{Contd.) 

statement in reply to inquiries by the Government under 
circular orders regarding the succession of talookdars. The 
statement was as follows : — “I am talukdar of J. Whereas 
the Government has been pleaded to confer upon me the 
proprietary rights in this e.state, to be enjoyed from genera- 
tion to generation, I do hereby request that after my death 
my estate may be maintained intact and without partition 
according to Raj Gaddi custom, and that, owing to my not 
having a male issue, if, my daughter, shall be considered 
entitled to succession and inheritance. But as I have taken 
T from my brother M, and have commenced to bring him 
up and educate him as my son if he finishes his education 
during my lifetime and is marred to if, he shall after me 
succeed to my estate as my adopted son”. 

The above document was held to be a will within the 
definition in S. 2 of Act I of 1869, and the question was 
wliether it was revoked by a formal will of the talook 
dar, dated 19-8-1879. In that will F said that no document 
ot any sort purporting to be a will or petition, the context 
whereof was wholly or partly repugnant to it, should be 
deemed to be admissible. 

Heldy that the will of April, 1860 was not repugnant 
with, and that it was not therefore revoked by, the will of 
1879 (86). 

In the will of 1860 the Rajah {F) says that, having 
adopted T as his son, he has appointed him his successor, 
and he is to be the owner of his entire property, estate and 
raj, as a rajah and talookdar, and as he is married to his 
daughter the estate shall successively “descend to devolve” 
on the descendants of the daughter (86-7). {Sir Richard 
Couch.) H.AIDAR ALI V. TaSSADUK R.ASUL KHAN. 

(1890) 17 I. A. 82=18 0. 1(7)= 5 Sar. 259 = 

R. & J’s. No. 119. 

Will— Separable provisions of— Invalidity of one or 
some of— Effect of, on validity of other or others. 

Two provisions one of which invalid — Case of. 

Where a will bequeathing property to the sons of the 
testator contained a provision that, on the death of a son, 
surviving sons should take his share proportionately to their 
own, and another provision that, if any of the sons taking 
should die leaving sons, such sons should receive their pro- 
portionate parts of the deceased son’s share, held that the 
first provision was good and was not rendered invalid by 
the second provision which was invalid as a gift to an in- 
definite class. {Sir Barnes Peacock.) RaI KiSHORI DASI 

V. Debendranath Sircar. 

(1887) 16 1.A. 37= 16 C. 409 = 5 Sar. 100. 

Valid disposition — Restriction invalid on — Case of. 

Where the will of a Hindu contains restrictions contrary 
to law and valid dispositions, and the two are separable, 
the valid dispositions will be held good. {Sir Barnes 
Peacock,) RAI KiSHORE DaSI v. DEBENDRANATH 

Sircar. (1887) 151. A. 37=16 0. 409 = 5 Sar. 100. 

Will — Setting aside of — Suit for -Declaration 
that it does not affect plaintiff’s rights — Grant of. 

Pmoer of Court — Consent of parties — Effect* 

Tbe plaintiff, the adopted son of C, filed a suit against his 
father and against one B^ and some other persons who had 
obtained property under deeds executed by his father, for 
cancellation of those deeds, for cancellation of the adoption 
of B by CT, for cancellation of a will executed by C, divid- 
ing his real and personal estate between the plaintiff and B, 
An appeal from the decision in that suit came before the 
High Court after the death of C, and the High Court with 
the consent of the parties, made a simple declaration that 
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HINDU LAW— (CouM.) 

Will— Setting aside of— Suit for— Declaration that 
it does not affect plaintiff’s rights— Grant of 

— {CoHtd.) 

the deeds of sale and gift sought to be set aside could not 
affect the ancestral property of and that the plaintiff was 
at liberty in any fresh suit to recover possession of all such 
ancestral property. 

Held^ that the Court had the power to substitute, with the 
consent of the parties, such a declaration for the relief 
specifically asked for, viz.^ the cancellation of the will (218). 
{^Sir Robert P. Collier.) SOORJOMONEE DayEE v. vSUD- 
DANUND MOHAPATTER. 

(1873) Sup. LA. 212 = 12 B. L. R. 304=20 W.E. 377 = 

3 Sar. 286 = 2 Suth. 899. 

Will— Settlement deed or. 

See Settlement deed. 

Will— Sick man— Will by. 

See Hindu Law— Will— Execution of— Capa- 
city (1) Paralysis and (2) Sick man. 

Will — Signature of testator. 

Blank sheets containing. 

-Forgery of will on. See HINDU Law — WiLI, — FOR- 
GERY OF— Blank sheet signed by testator. 

Comparison by appellate court of— Reversal 
. of trial jud(;e's decision based on evidence 

ON strength of — PROPRIEI'Y. 

■ — -No point made alx)ut signature at trial See HINDU 

Law— Will — Execution of— Trial judge’s dp:ci- 
sioN as to— Reversal in appeal of— Evidence. 

Prefix “Babu ok Mr.”— Signature with. 

Presumptio)! against execution from. 

“Babu” is a title aiul not a name. The alleged signature 
of the testator as “Babu Ram Narain” is equivalent to John 
Smith signing himself as “Mr. John Smith.” a -circurnstance 
of the most extraordinary character in Indian social life. 
There is considerable force in the suggestion that some one 
who was putting the name of Ram Narain on the will in- 
advertently wrote “Babu Ram Narain”, and as hurry was 
essential, in order to maintain uniformity put the other alle- 
ged signatures in the same way (683). {Mr. Ameer Ali.) 
BiNDESHRi Prasad z/. Baisakha Bibi. 

(1919) 24 C. W. N. 674=61 1. C. 431. 

Presence of witnesses — Signature in. 

Ackno 7 vled^ment of signing by testator if equivalent 

to — Statute of Frauds. 

The statute of frauds (29 Carl. II, c. 3, S. 5) requires the 
will to be signed by the testator, in the presence of the wit- 
nesses; nevertheless, the construction put upon that import- 
ant provision has been, that an acknowledgment is equiva- 
lent to a signature. The greatest judges who have dealt 
with the subject have lamented the latitude given to the sta- 
tutory provision by their predecessors, who first broke in 
upon its strictness (402). O^ord Brougham?^ CASEMENT 
V. FOULTON. 

(1845) 3 M. 1. A. 396 = 5 Moo. P. C. 130 = 1 Sar. 293. 

Shakeness of — Plea of forgery of will 

founded on. 

Wei ght of. 

In a case in which the question was whether the will set 
up was really executed by the alleged testator or was a for- 
gery, it was said against the will that the signature of the 

deceased was in a shaky hand. It was not said that the sig- 
nature was uncharacteristic, but merely that it was shaky. 
Held., there was not much weight in the objection. 

Indeed, so far it seems almost in favour of the will being 
genuine, because, if a man sets himself to commit a forgery 


HINDU lsPL^--{Contd.) 

Will— Signature of testator-^CContd.) 

Shakeness of— Plea of forgery of will 

FOUNDED 0’ti~{Cofttd.) 

he would naturally try to make the signature as exactly like 
the genuine signature as he could, and certainly would not 
introduce shakiness into the signature. {Lord Dunedin.) 

Palchur Sankarareddi V. Palchur Mahalaksh- 

MAMA. 

(1922) 17 L. W. 1 (4) = (1922) P.C. 315 = 
31 M. L. T. 307 (P. C.) = 27 C. W. N. 414 = 70 I.C. 949. 

Sick man— Strength of signature 

OF TESTATOR A. 

Suspicion arising from. 

Where one of the grounds on which the High Court deci- 
ded against the genuineness of a will set up l)y the defend- 
ants was that the handwriting of the testator seemed too 
firm for one suffering from .sickness, their Ix)rdships observed 
that, as two days and part of a thiid intervened between the 
execution of the will and the death of the testator, he, 
though weakened by illness, might have rallied his strength 
* to thfe performance of that short act of signature (101-2). 
{Sir James W. Colvile.) SOORENDRONATH ROV v. 

Mussumat Heeramonee Burmoneah. 

(1868) 12 M. I. A. 81 = 10 W. B. P. C. 36 = 

1 B. L. E. P. C. 26 -= 2 Suth. 147=2 Sar. 372. 

Weak man at time of alleged execution — 
Testator admeitedly a— Strength of signature 

OF 

presumption against execution from — Propriety. 

It is impossible, from the mere inspection of a letter in a 
will, to predicate with any degree of certainty or accuracy, 
that the testator was too weak to make the impression with 
his pen which he is said to have made. It is impossible to 
say what momentary rally of strength might take place to 
do an act of such brevity as that (84). {Sir James W. 
Colvile.) RAJENDRO NATH HOLDAR v. JOGENDRO 

Nath Banerjee. (1871) 14 M.I.A. 67 = 

15 W. E. P. C. 41 = 7 B. L. E. 216 = 2 Suth. 422 = 

2 Sar. 666. 

In the performance of so deliberate and solemn an 

act as signing his will, a testator would naturally make an 
effort such as might enable him, although in a weak state, 
to write his signatures with firmness (143). {Mr.Shand.) 

Bama Soondari Debi V. Taka Soondari Debl 

(1891) 18 I. A. 132 = 19 C. 65 (77) = 6 Sar. 66. 

WITNFJ5SES TO, AVAILABLE BUT NOT CALLED. 

General eiddence that signature in question resembled 

admitted signatures of testator — Value of. 

When witnesses are available to prove that a man 
actually made a signature, any evidence of a general nature 
to the effect that the signature appears to be genuine is of 
little worth in the absence of the maternal witnesses. {Lord 
Buckmaster.) RaM GOPAI. LaL 7 ^. AIPNA KUNWAR. 

(1922) 49 I. A. 413 (421) = 44A. 496(503) = 

31 M. I*. T. 277 = A. I. E. (1922)P. C. 366 = 

21 A. L. J. 402 = 27 C. W. N. 486 = 1 Pat. L. E. 273 = 

69 I. C. 31. 

Resemblance to admitted signatures — Decisions based 

on — Propriety of. 

In a case in which the question was whether a will pro- 
pounded by the re.spondent as the last will and testament of 
her deceased husband was really executed by him or was a 
fabrication and a forgery, their Lordships, on the evidence 
in and the probabilities of the case, came to the conclusion 
that the will set up was a forgery. One fact, however, 
caused their Lordships some uneasiness, and that was that 
the learned Judges of the High Court, one of whom had a 
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HINDU LAW— 

Will— Signature of testator— 

WITNESSES TO, AVAILABLE BUT NOT CALLED — 
(^Contd.) 

knowledge of native writing, regarded the signature as good, 
having compared it with the undoubted specimens of the 
testator’s writing. 

Held^ that the answer to that, however, was that no 
forgery was of the lease value unless it closely resembled 
the real signature ; and that when witnesses were available 
to prove that a man actually made a signature, any evidence 
of a general nature to the effect that the signature appeared 
to be genuine was of little worth in the absence of the 
material witnesses. i^Lord Buckmaster^ RAM GOPAL 
LaL V . AIPNA KUNWAR. (1922) 49 I. A. 413(420-1) = 

44 A. 495 (503) = 31 M.L.T. 277 = 
A. I. E. (1922) P. C. 366 = 21 A. L. J. 402 = 
27 C. W. N. 486 = 1 Pat. L. K. 273 69 I. C. 31. 

Will— Simple and short will— Lengthy and 

complicated will. 

Distinction between cases of. See HINDU LAW — 

WILL— Execution ok— Capacity— Sick man— Capa- 
city OF— Simple and short will. 

Will— Son. 

Bequest to — Estate taken under — Vesting of estate in 

him a morte testatoris or enjoyment for life or till majo- 
rity of his 07vn son — Executory bequest — Validity of^^ 
Uncertain event — Happening of — Bequest on — Xo time \ 
fixed for happening of event — Suec. Act^ A. 111. ! 

The material portions of the will of a Parsi, who had two 
sons, P Sc J, were these : The said two sons are proprietors, 
half and half alike, and in equal (shares), of my whole estate. 
Both the heirs are to take care of the said estate and look 
after it, and both the heirs living together, are duly to enjoy 
the balance which may remain after payment of the Sarkar’s 
assessment. In this my testamentary writing, I, the testa- 
tor have appointed my two sons as (my) heirs. 

The will then stated that P, the elder, was in a confused 
state of mind, and that J was accordingly entrusted with the | 
management of the estate “by his true and pure integrity, 
and both the heirs are to equally enjoy half and half alike 
the whole estate with unanimity with P in such a way as not 
to injure P^s rights,” 

“At present P has no male issue of his body. He has only 
a daughter. Therefore, if P gets a male issue, half of the 
estate is to be made over to him, on his attaining his full 
age.” 

The eleventh clause of the will ran thus : */, the testator, 
have in the socond clause of this will appinted my two sons, 
/* & / as my heirs. The wife of P has now gone to her 
father’s house. On her return, if she, by instigating her hus- 
band, or by any (other way) cause to be mortgaged, .sold, 
given in gift, charity, etc., or disposed of, whatsoever in any 
way to any one, any immoveable and moveable estate, etc. 
appertaining to the half share during the lifetime of P or, 
after his death, my son P, or his wife, or daughter, or any 
(other) person (shall) as stated in the third clause of this will 
have no authority, power and right to do so. If my son P 
does not get a son, J is to give away his son as P^s palak 
(or his adopted son). All the clauses of this will are appli- 
cable to the said adopted (son). If a son be born of the 
body of P he (shall) on his attaining (his) full age be the 
owner of half .share in the whole of the immoveable and 
moveable estate belonging to me. My heir and executor J 
or his heirs shall raise no objection to give him the share. 
It they raise any objection, the responsibility arising there- 
from is on their hands. All the clauses written in this will 
are applicable to the said son of (his body).” 

P Sc / survived the testator, and J entered upon the 
management of the whole estate, having obtained probate 


!hindu law— 

Will— Son — {Cohtd.) 

of the will. This .state of matters lasted for 30 years, when 
P died. He had no son, but was alleged to have adopted , 
as his palak, B, /’rson. 

A suit by the widow and other representatives of P, who 
were his heirs according to the Parsi Intestate Succession 
Acti 1865, for an account, for an ascertainment of the 
rights and interests of the parlies in the e.^tate, and for 
partition, was resisted by / and B on the ground.s that, under 
the will, one-half of the e.state did not vest in Z’, and that 
B, as palak of P, succeeded in cerms of the settlement to 
the'half of the estate w hich P had enjoyed. 

Held, that under the terms of the w ill one half of the 
I estate conveyed vested in P a morte testatoris and 
that the right of P was not restricted to that of en- 
joyment, either for life or until the majority of his own son 
(77-8). 

Held also, agreeing with the High Court, that, even as- 
suming that there was no executory bequest to as palak, 
it would be void under S. 1 1 1 of the Indian Succession Act, 
l>ecause the bequest to B as palak was to take effect upon 
the happening of an uncertain event, namely, if no son was 
lx)rn to P, and no time was mentioned in the will for the 
occurrence of the event (78). {Lord Sha7v}. JEHANGIR 
DADABHOY V . Kaikushru K AVASHA. 

(1914)42I.A.71 -39B. 296=17 Bom. L.E. 197- 
13A.L.J. 217 = 19 C.W.N. 426-21 C.L.J. 21Q = 
(1915) M. W.N. 633 17 M L.T. 203 = 2 L.W. 208 = 

271.0.53^ 28M.L.J. 167. 

Maintenance — Bequest for — Estate taken under — 

Alienation — Power of, conferred — Effect. See HINDU 

Law — Will — Wife — Maintenance. 

• (1896) 23 I.A. 37 = 23 C. 670. 

Majority —Attainment of — Directicn to make crjer 

estate to so)i on — Effect of — Death of son — ProidAon in 
roent of — Death during minority if meant by. 

The will of M, a Hindu, addressed to his brother A, 
after stating that he had a half-share in the joint property 
of himself and A, and giving directions for the payment of 
debts and the maintenance of his wife and son and daughter 
and the education of the son and other matters, said, “God 
forbid but if my minor son should die and my daughter 
should get married and a grandson be born, then on the 
1 said grandson's attaining majority you will give him half of 
’ my share whatever it may be and give half to your son.. .. 
you shall account for and make over whatever remains of 
the estate after payment of debts to my son when he comes 
of age.. ..Further if my only son dies before he gets 
children my wife may with your consent adopt a son.” 

Held, on a construction of the will, that the direction to 
make over the estate to the son when he came of age had 
the effect of a gift to him to lake effect at that time, and 
that the words “If my minor son dies” in order to be con- 
sistent with that must mean “dies during minority” (170). 
{Sir Richard Couch). TaRACHURN ChaTI'ERJI v. 
SURESH CHUNDER MOOKERJI. 

(1889) 16 I.A. 166 = 17 C. 122 (127) = 5 Sar. 379. 

Will— Sons. 

Absolute bequest to — Death of one of them without 

leaving son — Gift over to survivors in case of. See HINDU 

LAW— Will— Gifi' over— Sons— Absolute bequest 

TO. (1867) 12 M.I.A. 41 (60). 

— Absolute bequest to— Death of one of them without 

leaving son — Gift over to survivors in event of — Intention 
as to, must be clearly expressed. See HINDU LAW — WlLL 

— Gif'1 over— Sons— Absolute bequest to. 

(1867) 12 M.I.A. 41(60), 

Bequest equally to— Gift over on death of one son- 

less, of all properties to survivors equally — Effect^Succes- 
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bion Act. S. 111. See HINDU Law— Will— GU-T OVER 

_yQNS — bequest EQUALLY TO. 

(1896) 23 1.A. 18 = 23 C. 563. 


’Bequest to — Joint tenants — Tenants in common — 

Bequest to them as — Test. 

The material passages in the will of a Hindu testator 
were the following: — 

First paragraph. — My five sons, after my death, all conti- 
nuing joint in food being unanimous, will preserve and look 
after my real and personal properties, etc., and business, 
trading business, etc., whomsoever, whatever there are the 
same, they will canyon conformably to the directions here- 
inafter written, they will perform the daily usual acts, etc., 
should they disagree and wish to separate, then deducting 
my real and personal properties and business, trading busi- 
ness, etc., they shall be unable to make and take a partition 
and division and demarcation, on account of my regulated 
acts, ceremonies, etc., and family expenses, and the profits 
and losses of the trading business, and after deducting the 
establishment charges, the surplus proceeds, the money that 
shall remain out of the same they will receive their respec- 
tive shares. 

Ilcld^ on a construi tion of the will, that the interest given 
by the will to tlie testators was not accurately represented 
by the words “joint estate” in Kngland, but that the interest 
was, as regards succession, more analogous to the tenancy 
in common which prevails in England (59). 

The testator has directed his sons, using the words, “con- 
tinuing joint in food,” to take care of and look after his 
property, moveable and immoveable, and carry on his 
trading business. It is to be observed that this interest is 
not accurately represented by the words ‘ joint estate” in 
England, for if he had given the property simply to the 
sons, with no further direction than that they should live 
jointly in respect of food, and one of the sons had died, his 
share, with all the accretions, would have gone to his heir, 
to the person who was entitled to inherit according to the 
Hindu law, so that in point of fact the interest was, as 
regards succession, more analogous to the tenancy in com- 
mon which prevails in England (59) {Lord Romilly). 
BISSONAUIH CHUNDER v. SREEMUTTY BAMASOON- 

DERY UOSSEE. (1867) 12 M.I.A. 41 = 

9 W.R. P.C. 1 = 2 Suth. 90 = 2 Sar. 344. 


Bequest to, as joint tenants with benefit of survivor- 

ship—Veaih of one of sons ~ Claim by his widow to his 

share— Maintainability. , , . , 

The will of a Hindu was to the effect that his three sons 
should take his property as joint tenants, and that upon one 
of them dying the residue should go to the survivors. 

In a suit by the widow of one of the sons of the testator 
to set aside the will and to recover Jier husband’s share of 
the property bequeathed under it, semble the defendants 
might have availed themselves of the will for the purpose of 
showing that the widow could not recover in right of her 
husband (255^ {Sir Robert P. Collier:) NiDHOOMONI 

Debya Saroda Pershad Mookerjee. 

(1876) 3 I. A. 253= 26 W. B. P. C. 91 = 3 Sar. 652 = 
^ ^ 3Suth. 338 = Bald. 78. 


fjiiest son to be born — Bequest to — Estate conveyed— 

ygstin^ Time of — Estate to remain in hands of executors 

until sons attain maiority — Direction for — Effect. 

Clause 11 of the will of a Hindu provided that all his 
residuary estate “shall descend in equal shares to the eldest 
son to be bom to each of the daughters of my late brother, 
who are now alive. The sons of those daughters shall, after 
their birth, remain under the control of the executor, until 
they attain majority at the expiry of 21 years and, whenever 


HINDU l,PC^—{Contd.') 

Will — Sons — {Contdf) 

the eldest son of any of the ladies shall attain majority, the 
executor w’ill make over his share to his satisfaction.” 

Cl. 15 declared that, “until the majority of whoever may 
be the eldest at the time amongst the sons of my brother’s 
daughters, the estate shall remain in the hands of the exe- 
cutor absolutely and for all purposes.” 

At the death of the testator, in 1857, two daughters of 
his brother were living, of whom C was married and E un- 
married. C* had a son born in )858, who lived to be 21 
years of age, and to whom, on his attaining that age, a 
moiety of the estate was made over by the executor. E 
married fF in 1878, the only issue of the marriage being a 
son born in 1883, who lived only a few hours. 

Held that, a moiety of the estate vested in the sons of C 
and E on their birth. The vesting of the estate in the son 
was not suspended by the direction that the estate should 
remain in the hands of the executor, who should “make 
over the share” of each on his attaining 21 years; tho.se words 
merely pointed to the possession and enjoyment of the shares 
which had already been vested. The words “the sons of 
those daughters” following the bequest referred to the sons 
to whom it was made, namely, the eldest son of each daugh- 
ter. On the birth of E'‘s son, therefore, a moiety of the 
estate vested in him, and on his death passed to his father 
as his heir. {Sir Richard Couch.) PlARRIS v. BROWN. 

(1901) 28 I. A. 159 = 28 C. 621 = 60. W. N. 729 = 

3 Bom. L. E. 808 = 8 Sar. 92. 

Gift to two — Death of one without leaving male issue 

— Gift over in event of, of entire estate to survivor — Death, 
of one after the lifetime of testalor — Gift over if takes 
effect in case of. See HINDU LAW — WILL — GIFT OVER 

—SONS— Gift to tw^o. (1914) 38 B, 399 (413-4). 

-Offspring in male line as joint family — Bequest to 

sons, and their — Grandson dying without issue — Devolu- 
tion of share of joint estate of — Eamily subject to Bengal 
law and joint as his death. 

By his w ill a Hindu governed by the Bengal law gave pro- 
perty to his four sons and their offspring in the male line, 
as a joint family. K, one of the sons, died, leaving three 
sons including H, and // died leaving no male offspring. 
The family continued joint up to the death of H. 

Held that, upon the true construction of the will, upon 
the death of H, his share of the joint estate passed to his 
heir, h's widow, so far as she was entitled to her widow’s 
estate. (87.) 

There are directions in the will that the property is to go 
in the male line to the sons and their descendants, but one 
of them dies leaving no issue in the male line, and the will 
is silent as to what the disposition of the property is to be 
in that event. It is a share of the property of the joint 
family, descendible, therefore, to the heir to whom that pro- 
perty would go in the absence of any provision made by the 
will. That heir is the widow of // (87). {Lord Justice 
Turner.) SONATUN BYSACK v . SrEEMUTTY JUGGUT- 
SOONDREE DOSSEE. (1859) 8 M. I. A. 66 = 

2 Suth. 37 = 1 Sar. 721. 

Partnership business^ Bequest absolute of, with direc- 
tion that, on death of any one of them without leaving son, 
his share luas to go over to other sons — Company's paper in 
name of them — Indorsement in blank of, by him before his 
death without issue — Effect — Right of hts widenu to his 
share therein. 

By his will a Hindu bequeathed his property, including a 
trading business, to his .sons absolutely with a direction that, 
in the event of the death of any of them without leaving a 
a son, his share was to go over to the other sons. The 
partnership assets consisted in part of Company s paper, 
which were taken in the name of one of the sons, or in 



tttE PkiVY COUNCIL digest 


2474 


42>3 


HINDU LAW-(Co«/</J 

Will— Sons— 

his name jointly with the names of the other brothers. A 
died without leaving a son, and, before his death, he indor- 
sed the Notes in blank, and gave them to his brothers. It 
was contended for the surviving brothers that inasmuch as 
the Company’s paper had l)een indorsed and transferred to 
them in /i’s, lifetime, in anticipation of his death, they were 
entitled to the same as against his widow. Held^ over- 
ruling their contention, that the indorsement and handing 
over of the Notes was a mere ordinary partnership trans- 
action for the purpose of enabling the partners to realise 
part of the assets of the partnership, which would not affect 
the right that each son had to his share of the profits, not 
giving to the son, who had died, the exclusive right to the 
Company’s paper which he so even indorsed, though taken in 
his name alone, but only making it a part of the assets of 
the partnership, in which he would be entitled to his share 
after the expenses of partnership were duly discharged (64). 
{Lord Romiily^i BiSSONAUTH CHUNDER v. SreEMUTTY 
BAMASOONDERV DOSSEE. (1867) 12 M. I. A. 41 = 

9 W. B. 1 = 2 Sutb. 90 = 2 Sar. 344. 

Residence and maintenance of — Provision for — 

Effect of — Wives and families of sons — Widows or families 
of deceased persons — Provision if extends to. See HINDU 

LAW— Wile— Residence— Sons and daughters. 

(1923) 45 M. L J. 780 (787 8). 

Residuary estate — Bequest absolute of, iu equal 

shares except in case of subsequent birth of son or daughter. 

Helds on a construction of clauses 13 & 18 of the will of 
a Hindu, that the will gave the residue to the testator’s two 
sons in equal shares absolutely except in the case of the sub- 
sequent birth of a son or a daughter and that the two sons 
each took an absolute interest in a half-share of the resi- 
duary estate of the testator (136-7). {Sir Richard Couch.') 

Damoderdas Tapidas V. Dayarhai Tapida.s. 

(1898) 26 I. A. 126= 22 B. 833 (841 2) = 

2C. W. N. 417 = 7 Sar. 308. 

Vested interests to, possession being postponed to 21 

years after testator's death — Gift over, in r"oent of death of a 
son wdhin that period, (1) to issue of that son, if he should 
leave issue, {2) to surviving sons, if he should lie udth- 
out leaving issue — Share to uhich sot^of deceased son entit' 
led^Original share of his father only or also share to 
which father loould have been entitled by survivorship if he 
survived period of 2\ years — Survhnng sons " if mean 
surviving by themselves or by their issue. 

By his will, after giving directions for the sale, conversion 
and investment of his real and personal estate and consti- 
tuting thereout a residuary trust fund (therein called “ the 
trust funds’*), a testator directed that for a period of 21 
years after his death certain shares or parts only of the in- 
come of the trust funds should be paid and applied as there- 
in mentioned, and the residue of the income of the trust 
funds should be accumulated by investing the same and the 
resulting income thereof to the intent that such accumulations 
should be added to and form part of the corpus of the trust 
funds. And after certain immaterial directions the testator 
made a final direction and bequest in the terms following : 
‘* And I direct my trustees on the expiration of 21 years 
after the date of my death to divide my trust funds into five 
shares and to pay one of such shares to my said wife and 
such share shall be held to vest in her at the date of my 
death and to pay one other of such shares to each of my 
four sons and in the event of any such son of mine dying 
before the expiration of such period of 21 years leaving 
child or children him surviving such child or children and 
if more than one equally between them shall take the share 
to which such son of mine would have been entitled if he had 
survived such period of 21 years and in default of issue of 
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any son the share of such sen shall be payable to the sur- 
viving sons equally between them subject to such provision 
as my trustees shall think fit in their absolute di.scretion to 
make for the surviving widow’ of any son.” 

It was contended that the gift to the children of a de- 
ceased son was not of that son’s original share only, but of 
the share to wliich he would have been entitled had he sur- 
vived the period of 21 years ; and that, in considering what 
the .^on would have been entitled to in that event, the court 
should have regard to the subsequent hypothetical enlarge- 
ment of the son’s share by possible survivorship. 

Held, overruling the contention, that the child of a son 
who died before the expiration of the period was entitled 
only to the one-fifth share which his father would have 
taken, and was not entitled to participate in the share of a 
son who died before the expiration of the period without 
issue. 

On the true construction of the will, tlie interest of each 
of the sons in his one fifth, though postponed in posses- 
sion for 21 years, is immediately, though not indefeasibly, 
vested and is liable to bo divested and given over should he 
die before the expiration of the term of 21 years from the 
testator’s death ; and in that case two alternative and mutu- 
ally exclusive events are considered and provided for in 
somewhat loose language. In the first event, namely, of his 
death, leaving a child or children him surviving — the share 
he would have been entitled to had he survived is given to 
such child or children. In the second event, namely, of his 
death without leaving issue— his share is given to the sur- 
viving sons. The contention urged appears to amount to 
an attempt to combine the result of the two mutually exclu- 
sive alternatives, and to take from a surviving son in favour 
of his nephews or nieces a part of the share of a deceased 
and childless brother which, under the second alternative 
gift, is given in its entirety to the surviving son. It seems 
impossible to do this without contradicting to this extent the 
second alternative gift, and the only way of avoiding such a 
construction, and yet arriving at the result advocated, would 
be to read the phrase ‘‘ surviving sons ” as meaning survi- 
ving by themselves or by their issue. Such a construction 
would be contrary to well-established principles. {Sir 
Charles Sargant.) GaNAPAI HY PILLAY v. ALAMELOO. 

(1929) A. C. 462. 

IVife — Houses bequeathed to, and after her death to 

sous — Estate taken by latter in — Absolute estate — Life estate 
as tenants in common. 

Clause 8 of the will of a Hindu was in these terms ; — 

” Along with ail these (appurtenances) I have given (the 
houses) to my wife N, (for her) to enjoy the income there- 
of. Whatever rent may be received for those houses my wife 
N, herself, may take, may enjoy, may spend, and (she) may 
make donations for religious and charitable purposes 
(dhaim). She cannot be questioned by my ‘ executors * and 
‘ trustees ’ and heirs. A, ‘ trust deed ’ for these houses shall 
be made and delivered by my ‘ executors ’ and ‘trustees’ and 
heirs to my wife N. In the same the authority to take the 
whole of the income during her lifetime is hers, and these 
houses cannot be sold and cannot be mortgaged by any one. 
On the death of my wife, N, my sons, B &. V, both (these) 
persons, deducling the expenses, may take in equal shares, 
half and half, the income thereof that may be received, and 
may enjoy, may expend, and may make donations for reli- 
gious and charitable purposes (dharm), and the heirs also of 
both these, my sons, may alw^ays take the income from time 
to time, and may divide and take the income. 

Both the courts below held on the construction of that 
clause in the will that B &. D took a life interest only in the 
houses as tenants in common, and that the ulterior interests 
therein, not being validly disposed of fell into the residue, 
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Their Lordships had some doubt whether in the 8th clause Limits to — Onus of Proof of^General existence of 

it sufticiently appeared that the sons were to take only an suc/i poxver admitted. 


estate for lifeCl35). {Sir Rickard Couch,) DaMODER 
DAS TaPJDAS V. DAYABHAI TAPIDAS. 

(1898) 25 I. A. 126-22 B. 833 = 2 C. W. N. 417 = 

7 Sar. 308 

Will— Temple— Erection of— Direction to 

executors as to 

■ What amounts to. See HINDU LAW — WILL — 

Con s'r r uc'ii on — T em pi .e. 

(1829) 1 Knapp 245 (249-50). 

Will— Tenants in Common. 

6*^^’ Hindu Law— Will— Joint tenants. 

Will — Testamentary power 

Ancient Hindu law. 

In the ancient Hindu law, as it was understood ihrougli 
the whole of Hindustan, testamentary instruments, in the 
sense affixed by English lawyers to that expression, were 
unknown ; and it is stated by a writer of authority (Sir 
Thomas Strange) that the Hindu language has no terms to 
express what we mean by a will. But it does not necessarily 
follow, that what, in effect, though not in form, are testa- 
mentary instruments, \\hich are only to come into operation 
and affect property after the death of the maker of the 
instrument, were equally unknown. However this may be, 
the strictness of the ancient law has long since been relaxed 
(344). {Mr. Pemberton Leigh.) NaGALUTCHME U.MMAL 
V. GOPOO Nadaraja Chetty. (1856) 6 M. I. A. 309 = 

1 Sar. 543 

Ancient IJiiidu taiu — Result of decisions. 

Whatever may have formerly been considered the state 
of the Hindu I^aw, as to the testamentary power of Hindus 
over their property that power has now been recognised, 
and must be considered a.s completely established (135). 
{Lord Justice Right Bruce.) SREEMUTHV SOORJEE- 
MONEV DOSSKY V. Denobundho MULLICK. 

(1862) 9 M. I. A. 123 = 1 Suth. 291 = 1 Sar. 837. 

Existence cf., in India — Recognition of. 

As to gifts by way of will, whatever doubts may have 
once been entertained by learned persons as to the existence 
of the testamentary power, the doubts have l)een dispelled by 
a course of practice in itself enough, if necessary, to estab- 
lish an approved usage, and by a series of judicial decisions 
both here and in India, proceeding upon the assumption 
that gifts by will are legally binding, and recognising the 
validity of that form of gift as part and parcel of the gene- 
ral law (67-8.) {Mr. Justice Wtlles.) JUITENDROMOHUN 
Tagore v. Ganendromohun Tagore. 

(1872) Sup. I. A. 47 = 9 B. L. E. 377=18 W. E. 359 = 

3 Sar. 82 = 2 Suth. 692. 

Extent of—Laiv determining. 

With reference to the testamentary power of disposition 
by Hindus, the extent of the power must be regulated by the 
Hindu law (85.) {Lord Justice Turner.) SONATUN 
BVSACK V. Sreemathy JUGGUTSOONDREE DOSSI. 

(1859) 8 M. I. A. 66 = 2 Suth. 37=1 Sar. 721. 

—Feeling as to., in Cawnpore. 

In this District (Cawnpur) a strong feeling prevails 
amongst the Brahmins upon the subject of testamentary dis- 
position, which is opposed to the ancient usages and feelings 
of the country (121.) {Lord Kingsduwn.) NaNA NURAIN 
RaO V. HUREE PUNTH BHAO, (1862) 9 M.I.A. 96 = 

1 Sar. 843 = Marsh. 436. 

Gift inter vivos — Power of — Comparison with. See 

Hindu Law— Will — Gift inter vivos. 


I It was argued for the appellant that it rested upon the 
respondents to prove the power of the testator to make the 
will in question, in order to establish their title under that 
will, but it being admitted that the testamentary power 
existed generally, it was clearly, upon the appellant 
to show that it did not extend to this particular case, 
and to allege and prove the limits of the power. {I^ord 
Justice Turner.) MODEE KaIKHOOSCROW HORMUSJEE 
r. COOVERBAEE. (1856) 6 M. LA. 448(458) = 

4 W. E. 94 = 1 Suth. 268=1 Sar. 562. 

Nature and extent of — English taw analogy — Ap- 
plicability. 

There is no doubt that by the decisions of Courts of Jus- 
tice, the testamentary power of disposition by Hindoos has 
been established within the Presidency of Bengal ; but it 
wfuild be to apply a very false and mischievous principle if 
it were held that the nature aud extent of that power can be 
governed by any analogy to the law of England. Our system 
is one of the most artificial character, founded in a great de- 
gree on feudal rules, regulated by Acts of Parliament, and 
adjusted by a long course of judicial determination? to the 
wants of a state of society differing as far as possible from 
that which prevails amongst Hindus in India (308-9.) 
{E)rd Kingsdiwn.) MUSUMAT BhOOBUN MOVEE DEBIA 

V, Ram Kishore acharj Chowdhry. 

(1865) lOM. I. A.279=3 W,R,P.O 16 = 1 Suth. 674 = 

2 Sar. 111. 

Ne^o in India, especiatly in Oudh. 

Wills are comparatively new in any part of India, and are 
of more recent introduction in Oudh in respect to this clas.s 
of property (Oudh taiuks) (142.) {Sir Arthur Hobhonse.) 

Thakuk isHRi Singh 7'. Baldeo Singh. 

ri884)ll I. A. 135 = 10 0. 792 (802)= 13 C.L E. 418 = 

4 Sar. 628 = K. & J’s Nu, 79 (Oudh.) 

Will— Trust. 

Estate FOR LIFE CREATED THROUGH MEDIUM OF. 

— — Validity. See HINDU Law— WILL — ESTATE FOR 

LIFE— Creation of, etc. (1872) Sup. LA. 47 (76-6). 

Estate otherwise valid not rendered invalid 

BY. 

If the trust is not to be read to make estates valid which 
otherwise would be void, so neither is it to be read to defeat 
interests which without the trust would be valid (75.) {Mr. 
Justice IVilles.) JU'ITENDROMOHUN TAGORE 7/. GaNEN- 

DROMOHUN Tagore. (1872) Sup. 1. A. 47 = 

9 B. L. E. 377 - 18 W. E. 359 = 3 Sar. 82 = 

2 Suth. 692. 

Estate unknown to law created through 

medium of. 

Validity. 

If the intended effect of the argument was to bring dis- 
tinctly under the notice of their lordships the contention that 
under the guise of an unnecessary trust of inheritance the 
testator could not indirectly create beneficiary estates of a 
character unauthorized by law, and which could not directly 
he given without the intervention of the trust, their lord- 
ships adopt that argument upon the ground that a man 
cannot be allowed to do by indirect means what is for- 
hidden to Ije done directly, and that the trusts can only be 
sustained to the extent and for the purpose of giving effect 
to those Ijeneficiary interests which the law recognises, and 
that after the determination of those interests the benefi- 
cial interest in the residue of the property remains in the 
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Estate unknown to law created through 

MEDIUM OF-^{CoTitd .) 

person who, but for the will, would lawfully be entitled 
thereto (72.) {A/r. Jtistice IVii/gs,) JUITENDROMOHUN 

Tagore v. Ganendromohun Tagore. 

(1872) Sup. I A. 47=9 B. L. B 377=18 W. R. 359- 

3Sar. 82 = 2 Suth. 692. 

Precatory trusi'. 

Doctriite of — Extension of — Permissibility. 

The current of decisions now prevalent for many years in 
the Court of Chancery shews that the doctrine of precatory 
trusts is not to be extended (79.) {^Sir Arthur Hobhouse.) 
Mussoori Bank z/. Raynor. (1882) 9 LA 70 = 

4 A. 500 (510) = 4 Sar. 346. 

Doctrine of — Rules with respect to. 

These rules are clear with respect to the doctrine of pre- 
catory trusts, that the words of gift used by the testator 
must be such that the court finds them to be imperative on 
the first taker of the property, and that the subject of the 
gift over must be well defined and certain:— If theie is un- 
certainty as to the amount or nature of the property that is 
given over, two difficulties at once arise. There is not only 
difficulty in the execution of the trust, because the court 
does not know upon what property to lay its hands, but the 
uncertainty in the subject of the gift has a reflex action upon 
the previous words, and throws doubt upon the intention of 
the testator, and seems to shew that he could not possibly 
have intended his words of confidence, hope, or whatever 
they may be, — his appeal to the conscience of the first taker, 
— to be imperative words (79-80.) {Sir Arthur Hobhouse.) 

Mussooree Bank v. Raynor. (1882)9 I. A. 70 = 

4 A. 500 (610) = 4 Sar. 346. 

Gift to a person coupled with the words ''you will do 

virtuous actions^ etc., from the profits'' if of nature of a. 

Where an absolute gift of an estate to a person was 
coupled with the words “you will do virtuous actions, etc., 
from the profits," held that the words did not contain any 
specific direction or trust capable of being enforced (662). 

The words are simply recommendatory of a moral duty, 
and do not qualify the absolute character, of the gift (662.) 

Collector of moorshedabad v. Ranee Shebes- 
SURREE. (1872) 2 Suth. 661 = 18 W. R. 226. 

Religious Endowment— Mutt- Mohunt of— Will by. 

appointing .4 his successor with request to appoint^ his 
(^’s) successor when he found himself incapable and if he 
found then capable- Gift to B in nature of precatory 
trust. See HINDU LAW— RELIGIOUS ENDOWMENT— 

j^UTT — mohunt of— Office of — Right to— Will 
CONFERRING. (1867) 11 M I. A. 405 (427-8.) 

Wife Absolute bequest to — Direction that she 

should leave to daughters “whatever property there may 
remain after her death”— Trust enforceable in favour of 
daughters if created. See HINDU LAW — WILL — WIFE. 

(1921) 49 1. A. 1 (7 8) =46 B. 163 (169-60.) 

Wife— Absolute bequest to— Provision that whatever 

property there might remain after her death she should leave 
the said property to daughters in such manner as she might 
like— Effect. See HINDU LAW— WlLf —WIFE. 

(1921) 49 1. A. 1 (6) =46 B. 163 (161.) 

Wife — Bequest to, “feeling confident that she will 

act justly to our children in dividing the same when no lon- 
ger required by her” — Application of doctrine of precatory 
trusts to— Propriety. See HINDU LAW— WILL— Wife— 

Bequest to, feei ing confident, etc. 

(1882) 9 1. A. 70 (80) = 4 A. 600 (610-1.) 
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Precatory trust— 

Wife — Bequest to— Gift over to children of .such 

property as was not required by wife or gift over of pro- 
perty if it was not required by wife — Validity of. See 

Hindu law— Will--Wifk — Heque.st to — Gift 

OVER TO children, ETC. (1882) 9 I.A.70 (80) = 

4 A. 600 (610). 

I VOID TRUSTS- Estates created through 

MEDIUM OF. 

Validity of. 

It was argued that the will is void by reason of its being 
founded upon the creation of an estate in trustees, absorbing 
the whole interest in the property, and out of which the 
interests of the beneficiaries are to hs fed. It was main- 
tained that an estate, to be held in trust, can have no ex- 
istence by the Hindu law, and th.at, as the foundation of the 
will fails, the whole superstructure must fall. This argu- 
ment gives the go-by to the consideration that if the trusts 
be void, they are not illegal, and tliat if tliey are struck out 
as void, the estates capable of being cieated by the will, 
and which the trusts were introduced to secure and main- 
tain, would thereby become impressed directly upon the 
estate, subject to the charges for legacies and annuities 
which on all hands are admitted to be valid, as, for instance, 
upon a gift by a will to receive and pay A an annuity, and 
subject thereto in trust for B ; if the trust be void, it should 
be simply struck out and B would have the property, sub- 
ject to the annuity (71). {Mr. Justice Willesf) JUITEN- 
DROMOHUN Tagore v. Ganendromohun Tagore. 
(1872) Sup. I. A. 47 = 9 B. L.B. 377 = 18 W. B. 359 = 

3 Sar. 82 = 2 Suth. 692. 

; Will— Trust Estate created through 

medium of. 

Validity. .Vcv HINDU Law — TrUST — TruST 

ESTATE. (1872; Sup. I. A. 47 (71 2.). 

Will — Trustees under. 

{See also UNDER HINDU LAW— WILL— HeiR-AT 

LAW.) 

Account from — Heir-at-law’s right to. See AC- 
COUNT — Heir AT-LAW. (1872/ Sup. I. A. 47 (83.) 

—Claim by next of kin against — Principle of Salter v, 

Cavanagh — Inapplicability of, to such claim. See STRAIT'S 
SETTLEMENTS LIMITATION ORDINANCE— S. 10 — WILL. 

(1921) 49 I. A. 37 (42-3). 

Performance of trust by — Allagations inconsistent 

with — What amount to — Heir-at- Law’s suit against them. 
See Deceased— Heir- AT- Law— Will of deceased 
— Trustees under— Suit against — Trust. 

(1872) Sup. I. A. 47 (83). 

Will— Unborn persons— Bequest to — Validity of. 

{See also HINDU LAW— GIFT— UNBORN PERSONS.) 

-The Tagore decides that a devise to a person unborn 

is invalid (39). {Lord Hobhouse) SreeMUTT’Y KriSTO- 

romoney Dossee V. Maharajah norendro Kri- 
shna BaHADOOR. (1888) 16 I. A. 29 = 

16 0. 383 (392) = 5 Sar. 286. 

-Rule — Exception in cases of provisions by way of con- 
tract or of conditional gift on marriage or other family 
prcnnsion. 

A person capable of taking under a will must be such a 
person as could take a gift inter vivos, and therefore must 
either in fact or in contemplation of law’, be in existence at 
the death of the testator (70). 

Their Lordships, adopting and acting upon the clear 
general principle of Hindu law that a donee must be in 
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Will— Unborn persons- Bequest to— Validity of 

— iContd.) 

existence, desire not to express any opinion as to certain 
exceptional cases of provisions by way of contractor of con- 
ditional gift on marriage or other family provision, for which 
authority may be found in Hindu law or usage (70). {Mr. 
Justice iVi/ies.) JUTl'INDROMOHUN TaGOREt;. GaneN- 
DROMOHUN Tagore. (1872) Sup. I.A. 47 = 

9 B. L. R. 377 = 18 W.B. 359 = 3 Sar. 82 = 2 Suth. 692. 

Will— Validity of. 

« ■ 'Decision against^ based on general presumption of 

fraud — Propriety. 

With respect to the first question, when the case was ori- 
ginally opened to us, the factum of the will set up by the 
appellant appeared to have been proved in the cause, and 
not to have been disputed by any cross-examination of those 
witnesses wlio appeared on the part of the appellant, or 
otherwise. Under these circumstances it did appear to us to 
be somewhat singular that, merely, upon a general presump- 
tion of fraud, the question as to the validity of the will 
should have been decided against tliem (284.) {Mr, Pem- 
berton Leigh.) Rany pudmavati V. Baboo nooi.AR 
Sing. (1847) 4 M.I A. 259 = 7 W B. 41 P. C.= 

1 Suth. 178 = 1 Sar. 348 

• -Separable provisions of will — Invalidity of one or 

some of — Effect of, on validity of other or others. 

Hindu Law— Will— Separable provisions of. 

Will — Vernacular will. 

-Construction ofy adopted by trial judge acquainted 

with language — Non-interference in appeal with — Pule 
as to^I napplicability ofy to case where decision rests on 
principles of construction common to English and Indian 
documents. 

The observation that very cogent reasons would be re- 
quired to induce an appellate court to place a different con- 
struction on a clause in a Bengali will from that placed on 
it by the trial judge, who was a Bengali himself, is not of 
much force in a case in which the decision rests on princi- 
ples of cunstruction common alike to English and Indian 
documents (I67.) (^/> Richard Couch.) HARRIS v, 

BROWN. (1901) 28 I. A. 159 = 28 0.621 (636) = 

5 C. W.N. 729 3 Bom. L. R. 808 - 8 Sar. 92. 

Expressions IN— Meaning to be aitachedto. 
Opinion of Indian Courts as to — Value attached by 

p C, to. See Vernacular words — Meaning of. 

(1921) 49 I.A. 64 (57-8)= 46 B. 481 (486). 

-Plain ordinary meaning of expressions. 

It is within a comparatively recent period that Indian tes- 
taters have adopted English modes of creating interests in 
their estate. There is no line of precedents attaching to 
Bengali terms meanings which make them understood as 
terms of art by Bengali lawyers. It is not suggested in this 
case that the meaning affixed by the courts to the te.stator’s 
language is a sense required by a course of practice known 
to vakils. The only safe course is to give to his words their 
plain ordinary meaning (165.) {Sir Richard Couch.) HAR- 
RIS z/. Brown. (1901) 28 I.A. 159 = 28 0. 621(634) = 

6 C.W.N. 729 = 3 Bom. L.E, 808 = 8 Sar. 92. 

-Translation of, adopted by P, C. See DEED — CON- 
STRUCTION OF— Vernacular deed— Translation 
OF. 

Will— Widow. 

Bequest to — Estate conveyed — Absolute estate — Malik 

— Effect, 

The material clauses of a will were in these terms: — 

I give my wife permission to adopt five sons in succession. 
If my wife aforesaid should adopt a son in accordance with 
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Will— Widow— 

the authority given by me, the aforesaid adopted son and my 
wife aforesaid shall succeed to the ownership of the entire 
properties in equal shares, vested with the power of sale and 
gift; and no violation of such provisions shall be permitted. 
In the event of disagreement between my adopted son and my 
wife my estate shall be divided equally among my adopted 
son and my wife aforesaid, and after my death, my wife 
aforesaid shall take out probate of this will, and when the 
adopted son attains to the age of twenty-one, my wife afore- 
said shall make over his estate to him. 

Para. 4 of the will provided as follows: —“If the aforesaid 
adopted son, or my wife aforesaid should find it necessary 
to sell any of the properties left by me, they shall be entitled 
to sell it to a stranger, if my heirs and co-sharers refuse to 
purchase it for an adequate consideration.*’ 

And the last paragraph ran thus; — “ If no son is taken in 
adoption by my wife (which was the event which had occur- 
red) she shall succeed to all the properties left by me after 
my death, with power of sale and gift, and my wife afore- 
said shall be maliky and be in possession, and she shall have 
power of sale and gift in accordance with the provisions in 
paragraph 4.” 

Held that it was clear from every one of the provisions of 
the will that the testator’s intention was to give the absolute 
property to the wife— either in the whole of the property, or, 
if tliere was an adopted son, in one half of the property. 

The provision in para. 4 of the w'ill only means that before 
selling a portion to a stranger, which the widow has perfect 
right to do, she shall offer it — or give the opportunity of 
purchasing it at an adequate consideration — to the co-heirs. 
That by no means limits her power of sale in any degree, 
SuDAMANi Das V. Surat lal Das. 

(1923) 18L.W. 86 = (1923) P.C. 65 = L. B. 4 P. C. 116 = 
(1923)M.W.N. 601 = 38 C.L.J. 263 = 731. C. 630 = 

45 M.L.J. 247. 

Bequest to — Estate conveyed — Absolute estate — Mali- 

kiyat — Effect . 

The will of a Hindu governed by the law of the Mithila 
School ran as follows: — “ The ancestral and purchased pro. 
perties are held and possessed by me, without participation 
or interference on the part of any person. I, the declarant, 
have no issue; I have, to obtain bliss in the next world, 
caused to be sunk several ponds, and have constructed a 
temple within the compound of my own house, at a conside- 
rable cost; I often remain ill, although at present I am well, 
still on account of having no child, and placing no certainty 
in life, I intend to goon pilgrimage to Kashi and other 
places. Therefore, /, the cleclaran:, of my own accord and 
free will, in order to avoid future disputes and to perpetuate 
my name, gave all the mauzas in entirety or in part, both 
ancestral and purchased” thika properties, and all goods, and 
as>ets, articles of copper and silver, elephant, oxen, she- 
buffaloes, and all other properties, to both my first and 
second wives, Mussumat Subast and Mussumat Sasiman, 
who after my death will be heirs to all the moveable and 
immoveable properties. It is desired that the said Mussa- 
mats by holding possession and occupation of all the move- 
able and immoveable properties .should pay the Government 
revenue thereof, and they should collect rent of, and keep 
watch over, the mauzas either in entirety or in part and 
scattered land.s, oxen, and elephants, etc., and they should 
give alms and charities. The said Mussamals, after my 
death, shall have, in every way, full power and all proprie- 
tary rights over all the moveable and immoveable proi>erties, 
and they should, under the deed executed by me, pay, 
annually Rs. 360 to the widow of my Jjrother until her death 
for her maintenance, and by this deed the said Mussarnats 
should get their names recorded in the Government Sherista 
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in the columns of proprietors. To this / , the declarant, 
neither have nor shall have any objection.” 

//<■/(/, reversing the courts below, that on the right con- 
struction of the will the widows of the testator took in his 
properties full and complete rights as proprietors, including 
full rights of alienation. 

The word “Malik” did not occur in the will, but the 
word ” Malikiyat ” which had been rendered in the official 
translation as “all proprietary rights” did. John 

Edgt,) Sasiman CHOWDHURAIN. V, Shib Narayan 
ChOWDHURY. (1921) 49 I. A. 25 (35 6) = 

1 P. 305 (316) - 15 L. W. 434 = 26 0. W. N. 425 = 
20 A. L. J. 362 = 35 0. L. J. 427 = 24 Bom. L. R. 576 = 
(1922) M. W. N. 368 = A. I. E. 1922 P. C. 63 = 

3 Pat.L. T. 133 = 30 M. L. T. 242 = 66 I. C. 193 = 

42 M. Ii. J. 492. 

Bequest to— Estate conveyed— Earlier clause giving 

item of property absolutely to her— Later clause giving 
entire property in genera! terms to nephews— Effect. Sec 
Hindu Law — Will— Construction— Clauses in 
WILL— Earlier and later clauses— inconsistency 
BETWEEN. (1919) 46 I. A. 285 (288 9) = 

43 M. 244(248-9). 

Bequest to — Estate conveyed — Widcnds estate at the 

least, 

A w'ill executed by an Oudh talookdar ran as follows : — 

“ Whereas my intention as regards making any boy repre- 
.sentative has not yet become fixed, I, therefore, for the 
present, declare the aferesaid Maharani ” (his wife) “ repre- 
sentative, and proprietor, of my estate, and property, move- 
able and immoveable ; until she make some one representa- 
tive, let her remain representative, like myself, without power 
to aliene ; and as regards my property, moveable and 
immoveable, no sharer or paitner has any claim. Therefore, 
having written these few words of the nature of a will. I 
have deposited with the Government, that it may remain a 
record, and be of use in time of need.” 

Held, on a construction of the will, that, until the Maha- 
ranee had appointed another to be owner and representative, 
her estate in the talook was sufficient to constitute her the full 
representative of it, that her estate was at least as large as 
that of a Hindu widow in her husband’s property (207). 

The words in the will declaring the Maharanee “ represen- 
tative and proprietor of my estate ; until she make some 
one representative, let her remain representative, like my- 
self, without power to aliene ” in their natural meaning 
plainly disclose an intention to vest the whole estate in the 
Maharanee, until she should divest hereself of it “ by mak- 
ing some one else representative,” and the words are suffi- 
cient and aptwards to accomplish this intention (206). 

As if to leave no doubt of his wish to make his widow- 
proprietor of the talook, until by her own act she appointed 
another, the Maharajah adds that until she does so she is to 
remain representative “ like myself the plain meaning of 
these words being that until such appointment she was to 
own and represent the estate as fully as he himself owned 
and represented it (207). 

It is not necessary to consider whether the prohibition 
against alienation was or was not an effectual restraint ; for, 
however that may be, it is clear that this provision would 
not prevent the vesting of the whole estate in the Maha- 
ranee (207). 

Quaere as to in what manner the succession would have 
gone, under this w'ill, if the Maharanee had died without 
appoiniing a representative to the estate (207). {,Sir 
Montagu E. Smith.) PARTAB NaRAIN SiNGH v. TRL 

LOkjanath Singh. (1884) il I. A. 197= 

11 0. 186(196 7) = 4 Sar. 567=Bald 174= 

R. & J.*3No. 86. 
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Bequest to — Estate conveyed — Widow's estate only — 

Proprietress according to shastras enfoying profits of pro- 
perty during her life—Prcrvision in will as to. 

Cl. 5 of the will of a Hindu was as follows:— “If no sons, 
grandsons, or great grandsons of mine should be living at the 
time of my death, then my wife shall be propnetrei>s of the 
whole of my properties, according to the shastras, and shall 
enjoy the profits thereof during her lifetime.” 

Held that the clause described an ordinary Hindu widow’s 
estate, which wonld take effect on the death of the testator 
by operation of law (60.) {^Str Robert P . Colliar .) RAM 
LAL MOOKERJEE V. SeCREI'ARY of STATE FOR INDIA. 

(1881) 8 I. A. 46 = 7 C. 304(3T3 4) = 10 C.L E. 349 = 

4 Sar. 225. 

Fund directed to be accumulated — Widcw with 

ividcrJs estate solely entitled to — Release of direction for 
accumulation — Pcnuer of. 

Where a widow having only a widow’s estate is solely en- 
titled to a fund directed to be accumulated she can release 
the direction for accumulation and enjoy the whole income 
(201-2.) {Lord Davey.) BBNODE BEHAKI BOSE SrI- 
MATI NISTARINI DaSSI. (1905) 32 I. A. 193 ^ 

33 C. 180(192) = 2 C. L. J. 189= 9 C. W. N. 961 = 

7 Bom.L.R. 887= 15 M. L. J. 331. 

Interest conferred by will on — IViihrufs estate — 

Maintenance ond residence — Right of, merely. 

The will of a Jain ran as follows: — “ I alone am the 
owner of the immoveable and moveable properties. If a 
male issue be born to me, then he shall remain (shall be) 
the owner. Should perchance a son be not born to me, 
then (in that case) my heir is C. Should the heir {i.e) a son 
be born to C, then he shall be the heir in the future. Should 
[lerchance no son be born to C and should it be necessary 
to bring (a son) from (some) other place, then during the 
lifetime of my wife (a son) from our Gotra shall be brought 
(adopted) with the consent of my wife. Hereafter, in con- 
nection with the adoption of a son 6”s wife shall have no 
authority, I appoint C (to be) my heir. He shall act under 
the orders of my wife.” 

On the same date that the will was executed C, the res- 
pondent, signed a writing addressed to the following 
effect : — 

“further, if you appoint me your heir, I shall conduct 
myself towards you and the worshipful and respected kakiji 
just as a child (conducts) himself towards (and) obeys the 
orders of his parents, I will not ever change in (such my) 
conduct (towards you). You may rest assured as to (such 
conduct on) my part you have made (your) testamen- 

tary writing. I will act agreeably to the same in all respects. 
If, by the Grace of God, any progeny (son) be born to you, 
he will be the owner of the Rustam (shop). There will not 
be any manner of objection (to the same) on my part. If a 
son be not born to you, and if you appoint me heir, I will, 
according to your orders, attend on you and on the respect- 
ed kakiji. The son who may be born to me will be heir 
after me. If perchance a son be not born to me and if it 
be necessary to take (a boy) in adoption, I will take one 
in adoption during the lifetime of the worshipful and the 
respected Kakiji Sahib, according to the directions of the 
worshipful and respected Kakiji Saheb.” 

The testator died leaving no issue, and in a suit by his 
widow against C it was contended on behalf of the widow 
that under the terms of the will the testator did not dispose 
of his estate during her lifetime; that there was therefore an 
intestacy under which the plaintiff was entitled to a Hindu 
widow’s estate. 

Held, affirming the court below that the widow took no 
interest under the will, and that her only right was a right 
of maiutinance and residence, 
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It was argued that the authority given to the wife in the 
letter procured from the respondent by the testator shows 
an intention on the part of the testator to leave his wife in a 
position of a Hindu widow, and that having regard to this 
provision in the will their Lordships ought to assume the 
testator’s intention of desiring his wife to be in the same 
position as if he had died intestate. Such an intention can- 
not be implied in a case where the testator has made a will 
in which he has deliberately made no express provision with 
reference to the widow, {Lor J Carson.) FOOLCOOVERBAl 

V . Rai Sahib Keshri Singh Rajmal. 

(1922) 18 L W. 163 = (1923) P. C. 112 = 
25 Bom. L.R. 621 = (1921) M.W.N. 578 = 
33 M.L.T. 214 P. C. = L. B. 4 P. C. 161 = 
9 O. & A. L. R 797 = 731. C. 242 = 45 M. L. J. 249. 

Minor sotCs estate — Alienation of — Power of., con- 
ferred by will — Extent of — Guardian of infant heir— 
Power o)ily of. 

Where by his will a Hindu declared that his wife should 
have full powers, but that, during the lifetime of his minor 
son, she should not have power to transfer without any legal 
necessity any portion of his property; but that to pay off the 
Government revenue and to liquidate other debts payable by 
him, she should have power to mortgage the property, held 
that the will canferred on the widow no greater power Of 
alienating her minor son’s estate than she had under the 
Hindu Law as its manager on her minor son’s behalf. {Lorld 
Macnaghtenf) TiKA RAM v. DEPUTY COMMISSIONKK OF 

Hara Ranki. (1899) 26 I. A. 97 (98) = 

26 C. 707(710) -3 C.W.N. 573 = 1 Bom. L. R. 692 = 

7 Sar. 520. 

Religious Endowment — Charge on property for pur- 
poses of — Surplus income left in case of — Widows of testa- 
tor entitled to widow’s estate in. See HINDU Law — RELI- 
GIOUS Endowment — Dedication of property to — 

ABSOLUTE dedication — CHARGE ON PROPENTY — SUR- 
PLUS LEFT IN CASE OF. (1892) 19 I. A. 108 (127 8) = 

19 C. 513 (531-2). 

Son's death — Widino entitled to life estate on — 

Legacies priroided for by^ to he paid out of Government 
Promissory Pfotes — Income accrued before death of son — 
Income accrued after his death^Government Promissory 
Azotes representing—lVhich intended to he disposed of by her. 

N, the last male owner of the Medur estate, died a minor 
and unmarried in August 1895. The Court of W ards had 
taken charge of the Medur estate during his minority and 
continued to be in charge of it until December, 1895, when 
a Receiver, appointed by a Civil Court having jurisdiction, 
took possession of it. The estate continued to be in charge 
of Receivers, duly appointed, until after 1902. Part of the 
estate consisted of Government Promissory notes which the 
Court of Wards had held in respect of moneys received from 
the Medur estate before August, 1895, the date of the death 
of A^, and of moneys paid into the Rank by the Receivers 
and the Government Promissory Notes and other securities 
in which moneys derived from the Medur estate were invest- 
ed under the control of the Civil Court for the benefit of 
those who might be entitled to the estate. 

Shoitly after A'^’s death, his natural mother, K, claimed 
to be entitled to the Medur estate, and the properties apper- 
taining to it as such. Her claim was opposed by another 
lady who claimed to be entitled to succeed to N as his adop 
tive mother. V thereupon instituted a suit on 21 — 10 — 1895, 
for a declaration that the alleged adoption of N was invalid, 
and also claimed to lie placed in possession of the Medur 
estate with all the savings, appurtenances, etc., of the estate, 
That suit was finally disposed of by the Privy Council in 1913 
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in favour of V. While that suit was pending, V ^ in 1899, 
executed a will, clauses 5 and 6 of which were as follows 

5. The Government Promissory Notes and cash relating 
to the Medur estate which have been in the custody of the 

! court till this day, as well as the interest accruing thereon 
till payment of the amount, shall l:)e divided into four shares, 
and out of them, one share shall be given to my elder bro- 
ther T’, and three shares to my younger brother C. 

6. Out of the Government Promissory Notes and cash 
of the Medur estate which are remaining in deposit in court 
and the jewels, etc., the amounts specified hereunder shall be 
first expended and only out of the remaining amount, one 
share shall, as stated in paragraph 5, be paid to my elder 
brother, and three shares to my younger brother.” 

Cl. 6 set out the particulars of the expenses to be incurred, 
they being a number of legacies to be paid to named persons. 
V died a few months after the execution of the said will. 

Held., that, on the tiue construction of the said clauses 
of the will, V only dealt therein with the promissory notes 
to which she was absolutely entitled as representing moneys 
which had been received after her son’s death by the Court 
of Wards as the Receivers, and did not bequeath those pro- 
missory notes which repn-sented moneys which had been 
received by the Court of Wards before the death of A^, and 
that she was perfectly entitled 10 dispo'^e of what she did 
(225). {Sir John Edge.) VeNKATADRI APPA RAO v. 
ParthaSar.athi Appa Rao. (1926) 621. A. 214= 

48 M. 312 = 23 A. L. J. 261 = 
6L. B. P. C 82=27 Bom. L. B. 823 = 

( 1926) M. W. N. 441 = 3 Pat. L. B. 208 = 
29 C. W. N. 989 = A. I. E. 1926 P. C. 105 = 

87 I. C. 324 =48 M. D J. 627. 

Will by — Declaration of invalidity as against rever- 
sionary interest of — Grant of — Rule as to — Discretion of 
court. See HINDU LAW— ReVFRSIONER— PRESUMP- 
TIVE REYERvSiONER— W idow -Will by. 

(1904) 31 I. A. 67= 26 A. 238 (242-3). 

Will- -Wife. 

Absolute estate to — Bequest of — Alienation — Express 

p caver of — A'ecessity. 

If words are used in the will of a Hindu testator confer- 
ring absolute ownership upon his wife, the wife enjoys the 
rights of ownership without their being conferred by express 
and additional terms, unless the circumstances or the con- 
text are sufficient to show that such absolute ownership was 
not intended. {Lord Buckmaster.) BHAIDAS SHIVDAS 

r'. Rai Gulab. (1921)49 I. A. 1(7) = 46B. 163(159) = 

26 C. W.N. 129 = 30 M. L. T 149 = 
A. I. R. 1923 P. C. 193= 16 Ii W. 412 = 
20 A. L. J. 289 = 35 C. L. J. 314 = 24 Bom. L. B. 661 = 

65 I. C. 974 = 42 M. L. J. 386. 

Absolute estate to^Bequest of — Bequest of realty and 

personalty as to some of which use equivalent to consum- 
ption if equivalent to — Expression of confiden'‘e that she 
will act justly to children tn dividing same when no longer 
required — Addition of — Effect 

R died, having left a will which he expressed in the 
following terms : — “ I give to my wife the whole of my 
property, both real and personal, including my Government 
promissory notes, Delhi Rank shares, my house at to- 
gether with all my plate and plated ware, and whatever 
money, furniture, carriages, horses, etc., may 1^ in my 
possession at the time of my decease, together with all 
moneys due or which may afterwards become due, feeling 
confident that she will act justly to our children in dividing 
the same when no longer required by her.” 

Held, upon the construction of the will, that the wife 

took an absolute interest (80). 
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Considering the. nature of the property, which includes a 
number of articles as to some of which the use is equivalent 
to the consumption ; to the nature of the first gift, which, 
although not expressed in terms to be an absolute gift, is 
quite unlimited, and is legally an absolute gift ; and to the 
fact that the first gift is only cut down by words which do 
not constitute a direct gift, but are to operate through an 
influence upon the conscience and feelings of the wife, their 
Lordships cannot come to any other conclusion than that 
the testator intended his wife to use the property according 
to her requirements. That is equivalent to an absolute gift 
to the wife (80). {Sir Arthur Hobhouse.) MUSSOOklE 

BANK Raynor. (1882) 9 I- A. 70- 

1 A. 500 (510-1) - 4 Sar. 346. 

Absolute estate to— Bequest of— Direction that what- 

roer property there misht remain after her death she should 
leave the said property to daughters in such manner as she 
mi^ht like— Effect of— Expression of which merely or crea- 
tion of obligation also. 

The will of a Hindu, after constituting his w ife the abso- 
lute owner of all his properties, provided : " And as to 
whatever propertj’ there may remain after her death ni)( 
wife shall leave the said property to my two daughters in 
such manner as she may like (either) by making a ‘ will ’ or 
by making (some) other instrument.” 

Qutpre whether, as held by one of the judges in appeal, 
the words suggesting how the property should be left after 
the death of the testator’s widow were in themselves in- 
adequate to do anything more than to express a wish and 
did not create an obligation (8). {Lord Buckmasterl) 
Hhaidas Shivdas V. Hai Gui.ab. (1921) 49 I. A. 1 = 

46 B. 153 (161) = 26 C. W. N. 129=30 M. L T. 149 = 

A. I. E. (1923) P. C. 193 15 L. W 412 = 

20 A. L J. 289 = 35 C. L- J. 314 = 
24 Bom L E. 551 = 65 I. C. 974- 42 M L J. 385. 


Absolute estate to — Bequest of— Direction that she 

should leave to daughters ” whatever property there may 
remain after her death'' — 'f rust in favour of daughters if 
created by — Hor^vood v. IVest — Rule in — Applicability of.^ 

By clause 2 of bis will a Guzarati Hindu appointed his 
wife as his sole executrix. In the next clause, after stat- 
ing that as he had no son he appointed his wife to be his 
heir ; and the clause continued in these words ; And 1 
constitute her the owner. And as to whatever property 
there may remain after her death my wife shall lea\e the 
said property to my two daughters in such manner as she 
may like (either) by making a ‘ will ’ or by making (some) 
other instrument. Of my two daughters one named /, has 
now become a widow. To her and to (niy) other daughter 
who has been married to A, (/. e.f) to both of them my 
wife shall give (my) property in such manner as (she) may 
like.” 

By later clauses of the wdll the testator referred 
to powers that he desired his wife to enjoy ; for 
example, by clause 6 he expressly stated that he gave 
his wife authority to do what she thought right with the 
profits and the ready moneys of a shop where he carried on 
business, and further to continue in paitnership with the 
partners if she so desired. By clause 18 he provided that 
after there had been defrayed out of the rents of certain 
specified immovable property the expenses in connection 
with a religious object, for which he had made provision, 
the wife should apply the surplus for her maintenance and 
use and for the maintenance and use of her daughters if 
they were living with her, and if the .surplus were insuffi- 
cient she should deal with the movable and immovable pro- 
perties in such manner as she thought fit. By clause 20, 
again, he gave express power to his wife to mortgage, lease, 


HINDU IjAVl—(CoMid ) 

Will— Wife— 

sell and use the propertie.s. Finally by clause 23 he provid- 
ed that after the death of his wife his daughters should be 
named executrixes, and he gave them authority to deal 
with or manage the whole of his prop‘?rty and effects ; 

//eld that the will conferred an absolute estate on the 
testator’s uife, and that even assuming that it wa.s intended 
to create a trust in favour of his daughters and the words 
were sufficient for that purpose the subject matter on which 
the trust wa-s to operate was by the terms of the will too 
uncertain to enable the Court to give it administration (8). 

The principle stated in Herwood z/. West would be appli- 
cable to this will as it would to a will in England. The 
Vice-Chancellor says: It is essential U> the execution of a 
trust that the subject should be certain ; and if this testator 
intended that his wife should, at her pleasure, during her 
life, dispose of the property which he left to her, and that 
his recommendation should extend only to what, if any- 
thing, happened to remain of his property at her death un- 
disposed of by her then there is no trust to be administered 
by this Court.” {Lord Buckmasterf) BhaIDAS SHIV- 
DAS re Bai GulaB. (1921; 49 I A.l = 

46 B. 153 (159 60) = 26 C.W.N. 129= 30 M. L T. 149 = 
A. I. E. 1923 P.C. 193= 15 L. W. 412--20 A.L.J. 289 = 
35 C. L. J. 314 =24 Bom. L. E. 551 =65 I.C. 974 = 

42M.L J. 385. 

Absolute estate to — Bequest of — ” A/alik" — Dse of — 

Effect. 

By a deed of gift or testamentary instrument, a Hindu 
made a gift of properties to his two wives and to his daugh- 
ter-in-law on the conditions that during his lifetime he 
should remain in possession of the said properties as there- 
tofore, and that after his death they the donees should get 
their names recorded in the public records in respect of 
their respective properties given to them and remain in 
possession “ as owners with proprietary powers.” The 
words translated, “as owner'^ with proprietary powers,” 
were in the original '' Malikwa Knud ishtiyar. 

//eld, on a construction of the deed, that the second wife 
acquired a right to alienate the properly given to her by 
the deed. 

There is nothing in the context or surrounding facts to 
displace the presumption of absolute ownership implied in 
the word “malik.” On the other hand the context strength- 
ens the presumption that the intention was that “ Malik ” 
should bear its proper technical meaning. The gift to the 
testator’s daughter-in-law is made in precisely the same 
terms. In her case the gift is admittedly a full proprietary 
right. The phrase should be made to bear the same inter- 
pretation in the cases of the wives also. {Lord Collins.') 
SURAJM XN! V. RABI NATH OJHA. (1907) 35 I. A. 17 = 
30 A. 84 (89-90) = 12 C. W. N. 231 = 7 C. L. J. 131 = 
10 BotQ. L.E. 59 =3 M. L. T. 144 = 5 A. L. J. 667 = 

18 M. L. J. 7. 

The word “ Malik ” can be appropriately used to 

constitute the testator’s wife absolute owner. And in the 
context of the present will their Lordships think the estate 
civen to her was absolute (6). {Lord Buckmaster.) 
liHAiDAS Shivdas v. Bai Gulab. (1921) 491. A. 1 = 
46 B 163 (159)= 26 C. W. N. 129 = 30 M. L. T. 149 = 

A. I. E. 1923 P. C. 193 = 16 L. W. 412 = 
20 A L. J. 289 = 35 C. L. J. 314 = 24 Bom. L. E. 561 = 

65 I. C. 974 = 42 M. L. J. 385. 

/Request to — Gift over to children of such property as 

was not required by loife or gift o7>er of property if it was 
not required by wife — V alidity of. 

If the testator had given to his children such property as 
was not required by his wife, or if he had given over his pro- 
perty if it was not required by his wife, the gift over would, 
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according to a very well-known and well-established class of 
cases, have been void, because of the uncertainty. It would 
have been void, not merely because the words of gift over 
were precatory only, but it would have been void notwith- 
standing that the most direct and precise words of gift over 
might be used (80). {Sir Arthur ffobhouse,) MUSSOORIE 
Bank Raynor. (1882) 9 I. A. 70 = 4 A. 600 (610) = 

4 Sar. 346. 

■■ Bequest to — Re-marriage — Gift over in event of — 
Death of tvife during lifetime of testator — Estate taken by 
her in case of — Gi ft aver if takes effect in such case — In- 
come only given to wife for some years and corpus given to 
her absolutely thereafter. 

After sundry specific bequests, a Chinese testator consti- 
tuted a trust Fund the income of which was disposed of by 
clause 16 as follows : — 

“ My trustees shall divide the income derived from my 
trust fund among my said wife and my said three sons in 
equal shares (but should my wife marry again) I direct 
that her one-fourth share in the income aforesaid shall 
cease and be then equally divided among my said three 
sons and the corpus by clause 17 as follows : — 

“ My trustees shall, immediately on the expiration of 
12 years after my death divide my trust fund among my 
wife and children aforesaid in equal shares provided that 
should my wife marry again before the period of distribution 
of my trust fund I direct that her share in my trust fund 
shall be given to my said sons in equal shares.” 

The will was in English, and it fell to be construed accor- 
ding to the English Law of wills, as laid down in English 
decisions. The testator’s wife predeceased him. It was 
contended for the sons that, truly construed, the gift over to 
the sons took effect in the event which happened, and not 
merely in the event actually expressed. They contended 
that the gift over must be read as a gift to them “ should 
my wife marry again or die,” Relying upon the principle 
enunciated by Parker J, in Seaton's casc^ (1913) 2 Ch. 618, 
they urged that as the testator meant his wife’s interest to 
be a life interest, he could not be sup|x)sed to have intended 
that if she did not intend to re marry and thereby bring the 
very words of the gift into operation she might in that 
event take an interest absolute. 

//c7rt', that clause 17 of the will was decisive against the 
contention. 

The provision in clause 17 negatives any presumed inten- 
tion that the# wife should never have more than a life inter- 
est for it excludes that general intention from which any 
extension of the gift over to cover the event of her death is 
to be implied. {Lord Sicmner.) CHIA KHWEE ENG. v. 
Chia PO-ChOON. (1922) 33 M. L. T. 212. 

Bequest to^ “ feeling coifident that she will act justly 

to our children in dividing the same when no longer requir- 
ed by her" — Application of doctrhie of precatory trusts tc^ 

Estate taken by wife. 

By his will a testator gave the whole of his property, 
both real and personal, to his wife, “ feeling confident that 
she will act justly to our children in dividing the same 

when so longer required by her.” 

Held that upon the true construction of the will the wTe 
took an absolute interest, and that to apply the doctrine of 
precatory trusts to it would be a very large extension of 

that doctrine (80-1). 

No case has been cited, and probably no case could be 
cited, in which the doctrine of precatory trusts has been 
held to prevail when the property said to be given over is 
only given when no longer required oy the first taker (79). 
Their Lordships think that substantially the words “ when 
no longer required by her” must in this will be taken to 
have the same meaning ^ if the testatof had said, ** I give 
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to my children so much as is not required by her” (80), 
{Sir Arthur Hobhousef) MUSSOORIE BANK r-. RaYNOR. 
(1882) 9 I. A. 70 = 4 A. 500 (510 1)=4 Sar. 346. 

-Estate bequeathed to— Life estate— Absolute estate— 


Testamentary power conferred on her^Nature of— General 
testamentary pmoer or power according to oral directions of 
testator, 

A Parsi testator made a will by clause 3 whereof, after 
reciting that he had two sons, and a wife, he appointed his 
wife as his executrix with full powers of management. By 
clause 4, after referring to his immoveable and moveable 
property of all kinds, he proceeded : “ Of all that I duly 
make my wife ‘malik niuktiyar’ (absolute owner) during her 
life, just as I am the owner, and during her life none of my 
other heirs, representatives or relatives or kinsmen can 
question her in regard to any matter whatever.” 

Clause 7 was as follows : ”7. Agreeably to what is 
written above, my wife shall, during her lifetime, duly 
carry on vahivat (/. management) in respect of every 
kind of my property and effects and make expenses on 
auspicious and inauspicious occasions just as I (have been 
doing). And in her lifetime, keeping God and Meher 
Daver (the Dispenser of Justice) before her mind, my wife 
shall duly, as I have directed her orally, and according to 
the times, make her will, and all my heirs and the heirs of 
my heirs shall duly act agreeably to the same.” 

Clause 8 commenced with the following words ” Should 
my w’ife, that is to say, executrix die without making her 
will, that is to say, testamentary writing, as mentioned in 
paragraph 7 above, then lx)fh my sons shall duly become 
malik” (i.e. owners) “in equal shares of all kinds of my 
property and effects, and both of them shall duly take certi- 
ficate ’* (that is, obtain probate) “ from the court.” 

Clause 10 contained certain dispositions which were to 
take effect if the testator’s wife died without making a will 
and if any of his sons should die before his wife. The will 
concluded as follows : “ I have made this will of my free 
will and pleasure and while in sound mind and conscious- 
ness. My wife and children, that is to say, heirs, all shall 
duly act agreeably to the same.” 

IJeLU that, on a true construction of the will, the tes- 
tator’s w'ife-took a life interest only, and not an absolute 
interest, under it, and that under clause 7 thereof she took 
a general power of testamentary disposition, and not merely 
a power exercisable in manner specified in his oral directions 

(73-4). 

It is plain from the direction to the testator’s heirs to 
act agreeably to his wife’s will, as well as from the gifts 
over, that the words in clause 7 were intended to give to 
the testator’s wife some power of testamentary disposition 
over his estate. The question is, whether he meant that 
she should, in accordance with his oral directions, make her 
will disposing of the property as she should in her discre- 
tion think fit, or whether he intended that she should by 
her will dispose of the property in accordance with his oral 
directions. In their Lordship’s opinion, the former is the 
true view (74). {ViscountCavefj ShirinbaI RaTANBAI. 

(1921) 48 I. A. 69 = 46 B. 711 (716) = 

19 A. L. J. 215 = (1921) M. W. N. 166 = 

29 M. Ii. T. 236 = 33 C. L. J. 271 = 23 Bom. L. R. 618 = 

60 I.C. 222 = 40 M. L. J. 277. 

Lawful wife — Bequest to person described a.s a — In- 


validity of marriage — Effect of, on validity of gift. See 

Hindu Law— Gift — Wife — Gift to — Lawful wife. 

(1886) 12 I. A. 72 (89) = 11 0. 463 (484). 

—Maintenance — Bequest for — Estate taken under — 

Bequest to wife ami son for maintenance ~^Alienatiofi — 

Power of, given to donees-. 


3289 


THE PRIVY COUNCIL DIGEST 


2290 


HINDU LAW— 

■VVill— Wife— ■) 

A Hindu made a will by which he l^equeathed 
parties to his younger wife and her son m 

sr^Jn'i “i" « >"■' •?», hi; 

Xdof^trriTtotheint^^^^^^ which were to paj 

Ss -Upon my death you and your son and grandson 
e^rin due order of succession, shall hold possession of the 

SequAerLs under the will, each taking an estate of 
• i^f^rJtanre to the extent of two annas share in the zemin* 
dari and that the mother was entiiled to alienate her two 
annas share at her discretion without any regard to any - 

’'°The"words “for your maintenance” are quite capable of 
signifying that the gift was made for the purpose of enabl 
ing them^(the donees) to live in comfort, and do not merely 
mean that it was to be limited to a bare right of mainte- 

"^rthere had been a gift to the Kani alone in these tmms 
there could hardly have been a doubt that it would hate 
conferred upon her an estate of inheritance, with Pcwcr of 
alienation; Ld their Lordships cannot understand why ^ihe 
same terms, when equally applied to her and -o> - 

Oudh talukclar— Wife of. UNDER HINDU 

Law— Will— OUDH talltkdar. 

^Residence in house for Ufe—Exclushe right of 
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directions of testator. .SVe HINDU Law-WILL-Wife 

-ESTATK ™; 69 (73 4).46 B. 711 (716). 

Will-Woman. 

[See Hindu law— Will- 
daughter. 

DAUGHTERS. 

Daughter's daughter. 

Daughter-in-law. 

Granddaughter by predeceased son. 

Nephew’s widow. 

Widow. 

WIFE.] 

-Absolute estate to— Bequest of—Malik-o-qabiz-L se 


Bequest of— What amounts t 7 — Residence of son with her in 
ji^nsc^No adverse possession of son by reason of. ^ 

The relevant words of the will of Hindu were: My 

elder wife shall have the right of residence for the term of 
her natural life in the three-storied portion of my hou.e 

No. 35, Ram Kamal Mukerjee’s Street.” 

At a partition between the appellant, the son ot tne 

elder wife, and the respondent, his half-brother, the three- 
storied portion of the house was allotted 

subject to the right of residence of ^ i :|Terest in that 
life In 1899, the appellant’s right, title and interest in ina 

^riion Tthe house was sold in execution of a decree. Ihe 

Son purchaser resold to the .etpondeu m 1917.^ 1 |.e 

execution purchase was expressed 1° be u J p„f.l,,sivelv 
of residence of the elder widow. She resided usively 

in the portion throughout, and the appellant lived '' “h her. 
After the sale to the respondent, the appellant instituted a 
suit for a declaration that ever since the execution sale he 
had been in possession of the house adversely to the execu- 
tion nurchasL and had thus acquired a complete title by 
Sse tiession before the purchase by the t^Pondent 
yy^/rf, affirming the High Court, that, under ‘he will, the 
elder widow had the right of exlcusiye residence ‘he house 
for her life, that neither the appellant nor the «xecy‘ 
purchaser had any right to possession of the house durii^g 
her life and that the possession of the appellant must D 
deemed to have been by her permission and was not adverse 
to the execution purchaser, (y iscouut ITaidanef) ANNA 
PRASHAD Das V. AMBICA PR ASH AD DaS. 

(1926) 63 I. A 201 = 53 C. 948 - 44 C.L.J. 50 
^ ^ (1926) M.W N. 689 = 24 L W. 448 = 

28 Bom. LB. 1399 = 31 C.W.N. 150 = 
A.LB. 1926 P.C. 96 = 97 l.C. 761 = 61 M L J. 786. 

Testamentary power conferred by 

of~Generai testamentary power or power according IS 


of — Effect. , , 

The material part of the will of a Hindu widow was as 

Under the will of my husband I am the sole 
owner in possession (malik-o-quabiz) of his entire estate 
and possess all proprietary powers... I Ijequeath the entire 
estate of my husband to F subject to the following condi- 
tions:— (1) So long as I live, I shall continue to be the 
owner in possession of the entire estate, the subject of the 
will, and possess all the powers, such as making sales, mort- 
gages, gifts, etc (4) I have bequeathed Mauza AT , with 

all the property, to 6', the daughter of my priest (prohit). 
After my death she shall be the owner in possession of the 

entire property in Mouzah A aforesaid. 

iVe-A/ that, on the true construction of the will, 6^ took 

an absolute estate in Mauza K. 

The expressions “I shall continue to be the owner in pos- 
session of the entire estate, the subject of the will, and pos- 
sess all the powers such as (those of) making sales, mort- 
gages, gifts,” etc., do not abate from the completeness of 
the ownership and possession conferred by condition 4 upon 
G nor do they fortify it in any way whatever (186). 

’The words “malik-o-qabiz” translated “owner in posses- 
sion” are truly “owner and possessor of.” It is now settled 
that the words “malik-o-qabiz” signify a full ownership 
property. Such an ownership in 

the village in QuestionJ^o^MussjYj^^ I.A. 183 = 

Fat^ - 38^ ^^6(450-1) = 21 C.W.Na02 = 

18Bom L.E. 900 = 20 M.L.T. 481 = 4 L W. 
iai5om u [191G) 2 M.W.N. 56 


‘Estate taken as a rule by — Hindu's knowledge of 



Assumption of— Propriety. . , j .u * 

In construing the will of a Hindu it may be assumed that 
a Hindu knows that, as a general rule, at all events, women 
do not take absolute estates of inheritance which they are 
entiiled to alienate (15). {Sif Robert P. CoUJer ) MAHO- 
MED SHUMSOOI. 7/ Shewukr.am. (1874) 2 I.A. 7 = 
MED SHU ^ ^ ^ 226 = 22 W.B. 409 = 3 Sar. 405 = 

3 Sutb. 43. 

-This is the will of a Hindu, and in construing it. it is 

not improper to take into consideration what are known to 
be the ordinary notions and wishes of Hindus with respect 
to the devolution of property. It may be assumed that 
a Hindu generally desires that an estate, especially an an- 
cestral estate, shall be retained in his family; and it may 
be assumed that a Hindu knows that, as a general rule, at 
all events, women do not take absolute estates of inheri- 
tance which they are enabled to alienate. 

Held, applying the above rule of construction, that 
daughters of the testator took under his will only what is 
generally known to be a woman’s estate in his property, 
'' Andrew Scoble), RADHA PROSAD MULLICF 
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35 C, 896 (902)= 4 M.L.T. 23 = 8 C.L.J. 48= 
12 C.W.N. 729 = 10 Bom. L.R. 604 = 6 A.L J. 460 = 

18 M.L. J. 281. 

Life estate taken under unit by — Sale of estate by 



Necessity justifying—Discharge of testator's debts if —In- 
come of estate ample — Effect. 

A Hindu lady, who took under the will of her father-in- 
law a life estate and who was held to be very much in the 
position of a Hindu widow, sold an estate of the testator 
to the defendant by a conveyance in which she purported 
to give him an absolute title, what in England would be 
called an estate in fee simple. The sale was made for the 
purpose of paying the testator’s debts, and the question for 
decision was whether the sale could be held to have been 
made for the necessary purpose of paying the testator’s 
debts, and was therefore valid and binding. 

It appeared that the testator possessed an income of 
somewhere about a lakh of rupees, minus the Government 
revenue of Rs. 20,000, leaving him an income in round 
numbers of about ;f8,000 per annum. He was shewn to 
have owed a debt of Rs. 10,000 at the time of his death, 
that is ;^1,000. It was pretended that sixteen years after- 
wards a necessity arose for selling a considerable portion of 
his real estate, to pay that debt of ;($'1,000, plus some ;^4C0 
which had been subsequently contracted by the lady. 

Ileld^ affirming the Courts below, that the mere state- 
ment of facts altogether disposed of the contention that the 
estate could have l)een sold for the necessary purpose of 
paying the testator’s deljts (16-7). {Sir Robert P. Collier.') 
Mahomed Shumsoolz-. Shewukram. 

11874) 2 I. A. 7 = 14 B.LR. 226 = 22 W.R. 409 = 

3 Sar. 405=3 Suth. 43. 

Life estate taken under 'ioill by — Sale of estate by — 
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Khandan. 

Maharani Sahiba. 

Malik. 

Malikiyat. 

Malik-o-qabiz. 

Meaning to be aitached to. 

POUTRADI KRAME. 

Proprietress ACCORDING TO SHASTERS in refer- 
ence TO WIDOW. 

PUTRA POUTRADI KKAME. 

PUTRA PUTRADIK. 

Reference to, for ascertaining intention of 

TESTATOR. 

Santana. 

Santan Sreni Kramane. 

Striking out or altering ok. 

Successors. 

Surviving sons. 

Technical words. 

Vernacular words. 

Adoption. 

Choice of male successor in property. Sec HINDU 


Law— W iLi.— A doption in. (1900) 27 I.A. 128(136) = 

27 C. 996 flOOS). 
All to be taken together. 

{See also HINDU PAW— WILL— CONSTRUCTION 


OK— Entire will). 

In construing a will, all the expressions of the will 

must be taken together without any one being insisted upon 

lion of others (15). {Sir Robert P. Collier^ 



Necessity justifying — Proof of — Onus. 

In a case in which it was found that a Hindu lady took, 
under the will of her father-in-law, a life interest in his 
properties immedately succeeding him, without that interest 
being shared by any other person, Z/t’A/' that the lady, who 
be considered as very much in the position of a Hindu 
widow, v -.-o estate absolutely if it could have 

been shown the burden oi Lcing iipr»n the purcha- 

ser— that to convey such an al)soIute estate w as necessary in 
order to pay the debts of the testator, and was for the 
benefit of his estate generally ( H>). {Sir Robert P. Col- 
lier.) Mahomed Smum.sooi. r. Shewukram. 

( 1874) 2 I. A. 7 - 14 B. L. R. 226 = 22 W. R. 109 = 

3 Sar. 406 3 Siith. 43. 

Will— Words in. 


to the exclusion , ^ _ 

Mahomed Shumsoolz^. Shewukram.(I874) 2 LA 7 = 
14 B.L.R. 226 = 22 W. R. 409 = 3 Sar. 406 = 3 Siith. 43. 

The whole will, that is, the whole of the words 


employed by the testator must be looked at together so as to 
determine his whole intention (412-3). {Lord Shaw.) 

Chunilal Parv atishankar z^. Dai Samarath. 

(1914) 38 B. 399 = 18 C. W. N. 844=19 C. L. J. 663 = 
16 Bom. L R. 366 = 12 A. L. J. 742 = 16 M. L. T. 69 = 
1 L. W. 762 = (1914) M. W. N. 441 = 23 1. C. 646 = 

26 M. L. J. 647. 

In construing a will all the expressions of the will 

shoult^be taken togetlier (32). {Sir John Edge.) SaSI- 


(See also HiNU LAW — WILL — C-ONSTRUCTION 

V 



Language ok will.) 

ADOmON. 

All lo be taken together. 

Always and for ever. 

Always ok for ever. 

Aulad. 

Children- 

DAKILK.M;- 

OEATH of PERSf)N— bequest IN EVENT OF. 
DEFECTS IN -Disregard of. 

Descend to eldf^t son— Devolve or go to 

ELDEST son. 

Devolve or go to ei dest son. 

Dispositive words clear and unambiguous. 
Effects. 

Eldest son to be born. 

Generation to generation. 

R.S. 


man Chowdhurain V. Shib Narayan Chowdhury 
(1921) 49 I. A. 26= 1 P. 306 (312) = 16 L. W. 434 = 
26 C. W. N. 425 = 20 a. L J. 362 = 36 0. L. J 427 = 

24 Bom. L. R. 676 = (1922) M. W. N. 368 = 
A. I R. 1922 P. C. 63 = 3 Pat U. T. 133 = 
30 M. L. T. 242 = 66 I. C. 193=42 M. L. J. 492. 

Always Awn for ever. 

Interest eo^-^y^d by, per se. 

The worebi^-ays and for ever,” according to several 
Sf this Board do not per se extend the interest 
beyond the life of the person who is named (163). (Sir 

f\ t phn^/i Afiph \ A 1 T » xrt %.r vw* a ^ 


Richard Couch?) MaULVI MuHAMWAD ABDUL MaJID t/ 

Mussumat Fatima Biri. (1885) 12 1, A 169= 

8 A. 39(48 9) = 4 Sar. 670. 
Always OR for ever. 

Estate conveyed hy. See ARBITRATION— A ward 

E-state convey jsD UNDER— Words— “A i.wAVs' or 


I 


s longer require 
we the same meaning 


FOR EVER”. (1001) 28 I. A. 66 (70) = 23 A. 324 (330). 

AUI-AD 

legitimate issue if included. 

Pri^i facie the word “anI-'iA” means legitimate issue. 
{Lor/Atkinson.) Bhaiya SHER BaHADUR t'. BhaIVA 
Gano.a JMksii bJNGH. (1913)41 I. A 1 = 

36 A. 101 (121) = 18 C. W. N. 101 = 16 M. L. T. 169- 
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■Will — Words in — {Cofiii^-) 

16 Bom. L. B- ^ 06 - 1^2 i.C. 293 = 26 M. L. J. 291 

^-7 J IlU^ilimate issue if ami when included. 
Khandan—Illegitim interests from 

In a case which m to be set up by the wilt 

generation to generation w a jetor” in each instance 

of a Hindu, the g„ntrol of the income, subject only 

being vested with absolute co ^t^^ 1.^^^ 

to the duty o^, fetor //<•/</ that there was nothing 

(khandan) of the firs p P ’ a meaning should be 

on the face of the will ^^different from its peima fane 
given to the word aulad d'ttcj^ent^^^ „ 

meaning of de illegitimate offspring. Xford 

ought not to be made * ^UR f. BH.MY.\ G.yNG.y 

Atkinson:) BHAIYA SHER ^^HADUR^ ^ ^ 

BAKSH SINGH- _^8 ^ ^ ^ 401 = 15 M. L. T. 169 = 

^ ^ ( 1914 ) M. W.N. 184=19 C. L. J. 277 

X w Qnft — 17 0 0. 68 = 12 A. L. J- loo 
16 Bom. L. B- 306 - IV ^ 293 = 26 M. L. J. 291 . 

The Maharajah of Halranipur, a Hindu of ^he ^Juin 

war Kshatriya caste, thrcase^howed that 

?KlXra"jah treated /. iV as a Hindu |;!;^^';g;;:;”^es wd'h 
that others f , eX, treated those marriages as 

two ladies of the of those unions as legiti- 

lawful marriages and the offspiingo tnose 
mate, and desired that others should ueat^^a ^ 

them. The evidence fur ^ which provided 'hat 

mind he made a codicil to h,s w 11 u h.y P 

Rs. 48,000 per annum P^J^gration so long as the 

issue (aulad) for generauon f (^^lad) remain in 

family (khanclan) of /. /*• , . / “from among 

existence,” and that after “'o ^eatli of^jA ,hall 

his issue (aulad) one person, maintenance allowance, 

be considered the p.opr.e or o^his^ ma.nte^^^^^^^^^ 

without division^ as a rais . provided that J.B. 

villages to meet those paymen P of them 

and Ms family descendants ^houkl l^old possesion 

in perpetuity. In a suit brought 
illegitimate sons of y- ^tnrrrT^T^niiaie ui 
beinc also the eldest born of one of his 

Swdse, against I'- . a daughter, to 
Kshatriya wives, the ther alternatively 

recover the property alloca J . , contended that 

the share to whi^k Mahomedan his marriage 

inasmuch as /. was by and the first respon- 

‘ ‘ o. s s.!” “'i 

dent, the offspring o ^ entitled to 

that plaintiff as the el - the cocV.dl as against the 


HINDU IjAW — {Contd,) 

— Words in — {Conid.) 

“DAKILKAK.” 

Meaning and 

il conveyed by^-of^wor^d. J- ^AM '^IV C. 122 (129). 

DEATH OF A PERSON-BEQUE-ST IN EVENT OF . 
jeonal to he, /nest on ileath af that 

‘ • r^f fhc (Icatli OI 




Zr'ytiy/i/ tn beouist on aeain o/ 

— event of the death of a i)erscn 

.line beauests in such event mean “ on the 
in a will creating , j phillimore.) CaPADIA v. 

death of” I 43 Bom. 88 (95) = 

CAPADIA. (1918) f y 419 = 9 L. W. 486 = 

21 Bom. li. B. l33-2,y o.w. xh ^ ^ 

DEFECTS IN— DISREGARD OF. 


'TlHNDutw-XLE-CONSTRUCrrlON OF- 

S'S ?^ (JSS; 41 1. A. 51-37 M. 199 (292-3). 

“ilNl. TO EI.DKT S0N-DEV0,,VE O, CO TO 

eldest son. 

"^he Ss "'delend to the eldest son” mean to go down 
toll::, to beloiig m S'^asX 

— — S)g'irta9is?^i”^s= 

5 C.W.N 729 = 3 Bom. L.K. 808 = 8 Sar. 92. 

Devolve OR go to eldesi son* 

Meaning of. 5 c-c HINDU I.AW-IVILI. - WORDS 


,„-DECE»D TO g;®’ ^ ^ 3 , 

DISPOSITIVE WORDS CLEAR .AND UNAMBIGUOUS. 

Control or qualification of, by general intention of 
A IT,.,,,,. I iiv_\Ytt.I.— CONSTRUCTION OF 


‘"S‘tb«“ta-'“v'r ' 'if, sr» '£» o' ‘i5 

Jl. p.o;i.ion. J- S' 

testator P'»‘"'y ‘Xi X above as valid marriages 
two Kshatriya womj “ as 
and the issue of those mamag BHAIYA ^CaNGA 

Atkinson.) BHAIYA SHEk Tl i A 1*= 36 A. 101 (123) = 

BAKSH SINGH. N 401 16 M. B. T. 169 = 

r-iuA y M W N. 184 = 19 C. L. J- 277 = 

T B TOe’^lT^b C. 68 = 12 A. L. J. 188 = 
16 Bom. L. B. 306-17 293 = 26 M L. J. 291. 


Illegitimate gsT 

_W ILI-C^J’SuTdER C1870) 13 

Children u? take u. 


•U LAW 


("ontrol or qua itication oi, u> - 

".»OU l.,w-iv„.,, -CONST..., CT.ON O, 

_l„S,.OS,T,V,. IVOKOC^ ^ ^ 33 ^ ,3^, 

Inmiovable property ifjnduUiiiL--''^^ 

\\ 427. 

Eldest son to bv: born. 

— . .t same ab an eldest bou 

An eldest son 1 ° --i years, and who may be 

who shall live to attain ‘he age y^^^ puhard 

a second, third, or ^ ' ( 1901 ) 28 I. A. 159 = 

Couch.) Harris f- brown_ y ^ 808^ 

28 C. 621 (632-3) = 5C.W.N.729 oc g Sar. 92. 

Generation TO gener.ation. 

Effect of. .StV WORDS-ME.AN1NG OK-GENERA- 

tion to generation. 

Heirs. 

The will was would naturally 

that in a wdl so wriuen^the^word 

include heirb ab at t . ^ - declared in a particu- 

always to -a contrary NUSSERWANJI 

lar will. Uord Par moor.) j ^ 323 (328) = 

RUSTOMJI. ^ 07 r W N 199 = 17 L. w. 174 = 

49 0 . 1006 ( 1011 ) = 2 \'' 3 ^ 42 ?= 25 Bom. B. E. 626 = 

A T y 1922 pic. 311 = 31 M.L.T 213 = 
( 1922 ) M. W. N. 787 = 69 I. C. 323 = 46 M.L. J. 672 . 

^TliseV^rri. nr(T 81 - 2 ) = 17 c. 234 ( 243 - 4 ) 
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HINDU 'LAW—(Contd,) 

Will— Words iu~-{Cojt(d,) 

Heirs— 

Malik — Effect of. See HINDU Law— WILL — 

Daughter-in-law — Bequest to — Estate con- 
veyed. (1874) 2 L A. 7(15). 

Meaning of — Perseus taking in succession to an- 
other. 

Held that in the will, the construction of which was in 
question, the testator used the word “heir” merely as signi- 
fying the person who was to take immediately in succession 
to another (15). {Sir Robert P. Collier?) MaHOMED 
Shumsool V. Shewukram. (1874) 2 L A. 7 = 

14 B. L. R. 226 = 22 W. R. 409=3 Sar. 405- 

3 Suth. 43. 

Successors — If mutually convertible. 

The question as to whether “successors” means “heirs” 
and “heirs” means “successors” throughout this will might 
raise in differing circumstances differing considerations. 
{Lord Shaw.) HAR NARAYAN v. SURJA KUNWARI. 

(1921)48 I. A. 143(146)-43 A. 291 (294) = 
25 C. W.N. 961 = 63 I.C. 34 = 14L.W. 633. 

Widow of testator — Heirs at death of — Meaning of. 


See Hindu law— will— Heirs of testator, etc. 

(1905) 32 I.A. 193(201. 202) = 33 C. 180(192). 

Issue. 

{See also HINDU Law— WILL— ISSUE). 

Have Issue"''' — Meaning — If and when mean 

“ leave issue ”. 

The w’ords “have issue” are often read as meaning 
“ leave issue”, but not without some reason derivable from 
the will (128). {Lord Hobhouse.) GURUSAMI PiLLAI 

Sivakami Ammal. (1895) 22 I. A. 119 = 

18 M. 347 (358) = 6 Sar. 610 - 5 M. L J. 106. 

Heirs — If convertible terms. 

(1889) 16 I. A. 175 (181-2) = 17 C. 234 (243-4). 

-Legitimate issue — Meaning of — Issue treated as 

legitimate or issue legitimate according to law or religion of 
testator. See HINDU LAW— WILL— ISSUE IN— LEGITI- 
MATE ri913) 41 I. A. 1 = 36 A. 101 (115 6). 

-Self-begotten male i.ssue— t'anuic vi— 9 ^^ 

*W0RDJ^“^EANING of — SelF-BEGOITEN male ISSUE. 

(1886) 13 lA. 97 (99) = 9 M. 499 (605). 

Khandan. 

See UNDER HINDU LAW'— WiLI.— WORDS IN- 


Aulad— Khandan. 

Maharant Sahiba. 

Meaning of, in will of Oudh talukdar. Sec HINDU 

Law— Will —O uDii talukdar —Will of — Maha- 

RANI SaHIBA in. (1888) 15 I. A. 127 (146) = 

15 C. 725(747-8). 

Malik. 

Effect of. Hindu Law'— Will— DA unuu.^- 


IN-LAW— Bp:QUEST TO— E.STATE CONVEYED,. 

(1874; 21. A. 7(16). 

See Hindu Law— wilf. — Estate of inherit- 
ance— Bequest OF— WORDS. (1897) 24 I. A. 76 (88) = 

24 C. 834(839). 

The word “malik” in testamentary gifts implies 

“absolute ownership”, and in order to cut down the full 
proprtetary rights that the word imports something must be 
found in the context to qualify it. {Lord Collins?) SuraJ- 
MANI V. Rabi Nath Ojha. (1907) 35 I. A. 17 (21) = 
30 A. 84 (89-90) = 12 C. W. N. 231 = 7 C. L. J. 131 = 
10 Bom. L. R. 69 = 3 M. Ii. T 144 = 5 A. L. J. 667 - 

18 M. L. J. 7. 


HINDU LAW — (Conld.) 

Will— Words in~(Contd,) 

Malik— -{C ontd.) 

The word malik” is not a “term of art”, it does nt- 
necessarily define the quality of the estate taken but th 
ownership of whatever that estate may be (6). {Lor, 
Buckmaster?) BHAIDAS ShIVDAS t'. BaI GULAB. 

(1921) 49 I. A. 1 = 46 B. 153 (169) = 26 C. W. N. 129 = 

30 M. L. T. 149= A. I. R. 1923 P. C. 198 = 
15 L. W. 412 = 20 A. L. J. 289 = 360. L. J. 314= 
24 Bom. L. R. 551 = 65 I. C. 974 = 42 M. L. J. 386. 

The term “malik”, when used in a will or other 

document as descriptive of the position which a devisee or 
donee is intended to hold, has been held apt to describe an 
owner possessed of full proprietary rights, including a full 
right of alienation, unless there is something in the 
context or in the surrounding circumstances to indicate that 
such full proprietary rights were not intended to be conferred. 
{Sir John Edge?) SaSIMAN CHOWDHURAIN v. SHIB 
NARAYAN Chowdhury. (1921) 49 I. A. 26 (36) = 

1 P. 305(315)=16 L. W. 434 = 26 C. W. N. 426 = 
20 A. L. J. 362 = 35 C. L. J. 427 = 24 Bom. L. R. 676 = 
(1922) M. W. N. 368 = A. I. R. 1922 P. C. 63 = 

3 Pat. L. T. 133 = 30 M. L. T. 242 = 66 1. C. 193 = 

42 M. L. J. 492. 

The word “malik” in itself has considerable force as 


indicating that the person in reference to whom it is used 
should take absolute interest in the properties conferred. 
{Lord Atkinson?) SUDAMANI DaSI v. SuRAT LAL DAS. 

(1923) 18 L. W. 86 = A. I. R. 1923 P. C. 66 = 
L.R. 4 P.C. 115 = (1923) M.W.N. 601 = 38 C.L.J. 263 = 

73 I. 0. 630 = 45 M. L. J. 247 (248). 

lVid,nv donee — Effect in case of. 


The fact that the donee is a woman and a widow is not 
sufficient to cut down the absolute ownership implied in the 
word “malik” (21). {Lord Collius.) SuraJMANI v. RaBI 
NATH OJHA. (1907) 36 1. A. 17 = 30 A. 84(89) = 

12 C. W. N. 231 = 70. L. J. 131 = 10 Bom. L. R. 69 = 
3M. L. T. 144=5 A. L. J. 667 = 18 M. L. J. 7. 

Malikiyat. 

Effect of. See HINDU LAW— WILL— WIDOW— 

ttvGiJKsr to-p:state conveyed. 

(1921) 10 I. A. 26 (35 6) = 1 P. 305 (316), 

Malik o-oabiz. 

P.ffect of. See Hindu I.aw Wni— \vn\fAv- 

Absoi.i.tk estate to. (1916) 43 1, a'. 1^086^1 

39 A. 446 (460 1). 

Meanini; to hj: av-tAched to. 

trcumstaui esJ^exficatnfe of. 

The every word in an Indian will must 

always upon the setting in which it is placed, the 

t to which It IS related, and the locality of the testa- 

torfromwhich It may receive its true shade of meaning. 

M SASIMAN CHOWDHURAIN v. Shib 

1 ^ 49 I. A. 25 (36) = 

(316 6) = 16 L. W. 434 = 26 C. W. N. 426 = 
20 A. Ii. J. 362=36 C. 1. J. 427 = 24 Bojn, L. E. 676 = 

^ = I- 1922 P. C. 63 = 

3 Pat. L. T. 133 = 30 M. L. T. 242= 66 I. O. 193 = 

42 M. L. J. 492. 

- Decisj^-ns—Mcanijtg assigned by~Modifitathn or 
atterattonyf according to intention of testator. 

Deci^^ns which assign a particular meaning to any word 
in a will only assign that meaning in connection with the 
terms of the will, and the meaning is alwavs canablp 

rrrodificauon and alteration if it bf seen that the'llmU^ 
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rju LAW— 

'ill— Words in—{Conid.) 

M':^.ANmG TO BE ATl'ACHED TO— {Contd,) 

was not intended (1031). {^I^oyd Buckmastet 
IC^ANENDRA NATH DAS t'. SURENURA NATH DAS. 

> (1920) 24 C. W. N. 1026 = (1921; M. W. N. 650 = 

28 M. L. T 463 =61 I. C. 323. 

General meaning— Words having- -Subjecling of, to 

Rmitations which words do not neces-arily imply— Propriety. 
5*^^ HINDU LAW— Will— WORDS JN— MEANING TO 
BE ATTACHED TO — ORDINARY MEANING — GENERAL 

MEANING. (1914) 38 B. 399 (412 3). 

Interests of testator at the time — Regaro for — Neces- 
sity. See DEED— CONSTRUCITON OF— WORDS IN DEED 

— Meaning of — Parties using words. 

(1854) 6 M.I.A. 1 (23). 

Laxv of country under which wilt made — Meantng 

attached to words by — Testator's intention to coni’ey — As- 
sumption of. 

If the law of the country, under wliich ihewill is made 
and its dispositions are to be carried out, has attache:! to 
particular words a particular meaning, or to a particular 
disposition a particular effect, it must be assumed 
that the testator, in the dispositions which he has made, 
had regard to that meaning or to that effect, unless 
the language of the will or the surrounding circumstances 
displace that assumption (550-1 ). {Lord Justice Turner f) 
SREEMUTI'Y SOORJEEMONEY DOSSEE V. Denobundoo 
MULLICK. (1857) 6 M. I. A. 626 = 4 W.R. 114- 

1 Suth. 291 = 1 1. J. N. S. 37 = 1 Boulr Rep. 228 = 

1 Sar. 683. 

■ Ordifiary meaning. 

It has been well established that, in the absence of any- 
thing to the contrary, the words of a will — In India — are to 
be taken as having their ordinary meaning. {Loid Atkinson.') 

Sudamani Dasi V. Surat Lal Das. 

(1923) 18 L.W. 86 = A.I. R. 1923 P. C. 65 = 
L.R. 4P. C 116 = (1923) M.W.N. 601=38 C.L.J. 253- 

73 I. C. 530 = 45 M. L J. 247 (248). 

Ordinary meaning — General meaning — Words hav- 

ing — Subjecting of to limitations which words do not neces- 
sarily imply — Propriety. 

There is nothing specifically either English or Indian in ' 

the idea that the will of a testator must be construecLl^ 

that principle which would ena ble coiu it>i- — V;'" 

to give effect to the intehtT^ expressed by his words. It 

may be that if the words he employs are voces signatae they 
must l>e so accepted, whatever the suspicion may be as to 
the testator having had that particular view of his own lan- 
guage. But in ordinary circumstances ordinary words must 
bear their ordinary eonstruction, and the whole will, that is, 
the whole of the words employed by the testator, must he 
looked at together so as to detcimine his whole intention. 
Furthermore, it is not on this principle legitimate to take 
words which have a general meaning and subject them to 
limitations which the words do not necessarily imply (412-3). 
(Lord Shaw.) CHUNILAL PARVATISHANKAR v. BaI 

SamaraTH. (1914) 38 B. 399 = 18 C.W.N. 844 = 

19 O.L.J. 663=16 Both. L. R. 366 = 12 A.L.J. 742 = 
16M.L.T. 59 = 1 L.W. 762 = (1914) M.W.N. 441 = 

23 I.C. 645 = 26 M.L J. 647. 

Ordinary legal meaning. See Hindu I,AW —WILL 

CONSTRUCITON OK — LANGUAGE OF WILL — MEANING 

TO BE GIVEN TO. (1896)241. A 76 (89) = 

____ 24 0.834(860). 


priety. See HINDU 
^ REVOKED WILLS. 


iference 


to, for finding nut — Pro- 
LjE, CONSTRUCTION OF 


HINDU -LA^—iConid.) 

Will— Words in—{Contd.) 

MEANING TO BE ATTACHED TO— {Contd.) 

-Same word used in different places — Meaning of, if 

necessarily same— Rule as to— Nature of and limit.s to. See 

Deed — Construction of — Word same used etc, 

Surrounding circumstances — Reference to. for find- 
ing out meaning. See Hindu i..aw — Will — Construc- 
tion OF— INTENTION OF TESTATOR— ASCERTAINMENT 

OF— mode of— Language of will. 

(1913) 41 I.A. 61 = 37 M. 199 f221 2). 

Surrounding circumstances — Reference to, for finding 

out meaning. See HINDU I^AW — W ILI.. — CONST RUCTION 
OF— INTENTION OF TE.ST'ATOk— A.SCERTAINMKNT OF 

—Mode of - Words used by him. 

(1925; 52 I.A. 214 (228 9; = 48 M. 312. 

• -Surrounding circumstances if may affect. See HINDU 

Law— Will— Construct ion ok— Surrounding cir- 
cumstances -Meaning OF WORDS IF MAY BE ETC. 

( 1857) 6 M.I A. 526 (560 1 

Pautkadi Krame. 

PZffect of. See HINDU Law— Will — Daughter’s 

daughter. (1881) 8 I. A. 46 (62) = 7 C. 304 (316-6.) 

Proprietress according toshasters in reference 

TO WIDOW. 

Effect. See HINDU LaW— WILL— WIDOW— BE- 
QUEST' TO— Estate covveved — Widow’s estate 
ONLY. (1881) 8 I.A. 46 (60) = 7 C. 304 (313 4). 

Putra poutradi krame. 

The words “ putra poutradi krame ” are, in India, apt 
words for conferring an estate of inheritance (62). 

h was not denied at the bar that these words, though 
undoubtedly importing the male sex in their primary signi- 
fication would, in the case of 'a gift to a male, be read as 
words of general inheritance, and would iiulude female as 
well as male heirs where, l)y the law, his estate would descend 
to females; iheir Lordships feel no greater difficulty in apply- 
ing them to the female heirs of a female where by la\Y , ih» 
estate would descend to such "^1 ‘ , "iTTicient- 

reason foi Iiave 

uiLUinycogmseci in India and by this Board ^pt for 

^conferring an estate of inlieritance (62). (Sir 

Collier.) RaMLAL MOOKERJEE 7'. SECRETARY OF STA>^ 

i FOR INDIA. (1881) 8 I.A. 46 = 7 C. 304(315;=" 

10 C.L.E. 349 = 4 Sar. 225. 

See HiNDU LAW — WILL — ESTATE OF INHERI- 
TANCE— BEQUEST OF— WORDS. 

(1897) 24 I.A. 76(88) = 24C. 834(849). 

PUTRA PUTRADIK. 

Effect of. 

The words “Putra Putradik” denote descent in the direct 
male line (149-50.) (Mr. Ameer Ali.) SrinaTH RaI 7f. 
PRATAP UDAI NATH SAHI DEO. 

(1923) 28 C.W.N. 145=33M.L.T. 408 = 
(1923) M.W N. 702 = A.I.B. 1923 P.C. 217. 

Reference to, for ascertaining intention of 

TESTATOR. 

See Hindu Law— Will— Constuction of— 

Intention of testator — Ascertainment of — 
Data for. (1867) 6 M.I.A. 626 (660-1-) 

See Hindu Law— Will— Construction of— Inten 
tion of testator— ascertainment of- mode of 
—Language of will. (1913) 41 I.A. 61 =» 

37 M. 199(221-2.) 
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HINDU JjA.Vi-iCovtd.) 

Will— Words in— 

Santana. 

•A/eafjin g of , 


HINDU T^AA^-iContd,) 
Woman— 


I lie \Nord ‘ Santana ” means race, lineage, or posterity, 


and is still used among Hindus to mean male progeny with- 
out limitation. Telang, J. construes it as meaning “conti- 
nuation”; other learned sanskritists interpret it to signify 
“an uninterrupted series ” (of progeny or heirs). Vijnanes- 
wara used it in the sense of lineal male descendants (220). 
{Mr Ameer A/i.) OUDDHA SiNGH Zf. LALTU SiNGH. 

(1915)42 I. A. 208 = 37 A. 604 (616) = 20 C.W.N. 1 = 
22C.L.J. 481-13 A. LJ. 1007 = 17 Bom.L.R. 1022 = 
(1915) M.W.N. 772 = 2 L.W. 897 = 18 M.L.T. 409 = 

30 I. C. 529 = 29 M.L.J. 434. 

Santan Sreni kramane. 

-See Hindu I.aw— Gift — Woman— Gift to 


Life estate taken under will by— Sale of estate bv-^ 


Necessity justifying —Discharge of debts of testator if- 
Income of estate ample^ — Onus of proof of necessity, SeeAm 

Hindu law— Will — Woman— Life estate TAKEN'^i 



UNDER WILL BV. 


(1874) 2 I.A. 7(16-7). 


■Mahofjiedau woman — Status, culture, rights and' 


Santan Sreni Kramane. (1878) 5 I.A. 138(147-8) = 

4 C. 23(28). 

Striking out or altering of. 

Permissibility — Conditions. 

Courts ought not to strike out a portion of a clause in a 
will or to alter the words of a will, when ihe effect of doing 


so would be in effect to make a new will for the testator, and 
one which, so far from can ying his intentions into effect, 
would be in direct oppo.sition to his intention, and indeed to 
his main object, expressed in other parts of his will (58-9). 
{Sir Robert P. Collier.) KUMAR TaRAKESWAR ROY 

Kumar Shoshi Shikhareswar. (1883) 10 I.A. 51 = 

9 C. 952 (958 9)= 13 C.L.R. 62 - 4 Sar. 439. 

Successors. 

Heirs— If convertible. See HINDU Law — W ll.L — 


Words in— Heirs— Successors. 

Surviving sons. 

Surviving by themselves or by their issue if meant in 

gift over. Sec HINDU Law — Will — Sons — Vested »n- 


w * 

capacity for business — Comparison and contrast. 

It is no doubt tnie that the Mussalman woman, when 
married, retains dominion over her own property, and is 
free from the control of her husband in its disposition; but 
the Hindu law is equally indulgent in that respect to the 
Hindu wife. It may also be granted that, in other res- 
pects. the Mahomedan law is more favourable than the 
Hindu law to women and their rights, and does not insist 
so strongly on tlieii necessary dependence on, and subjection 
to, the stronger sex. But it would be unsafe to draw from 
the letter of a law, which, with the religion on which it is 
founded, is spread over a large portion of the globe, any in- 
ference as to the capacity for business of a woman of a 
particular race or country. In India the Mussalman woman 
of rank, like the Hindu, is shut up in the zenana, and has 
no communication, except from behind the purdah, with 
any male persons save a few privileged relatives or depen- 
dants; the culture of the one is not, generally speaking, 
higher than that of the other, and they may be taken to be 
equally liable to the pressure and influence which a husband 
may be presumed to be likely to exercise over a wife living 
in such a state of seclusion (585-6). (^/> James W. ColvileX 

moonshee Buzloor Kuheem V. Shumsoonnissa 
Begum. (1867) 11 M.I.A. 551 = 8 W.B.P C. 3 = 

2 Suth. 59 = 2 Sar. 269. 


terests to, etc. 


(1929) A.C. 462 = 27 A.L.J. 1075 = 

A I R. 1930 P.C. 7. 
Technical word.s. 

-Effect of — J nconsi stent ~vords’^(.K<:e of — Effect. 


One of the two cardinal principles in the construction of 
wills, deeds, and other documents, is that technical words or 
words of known i<.gnl import must have their legal effect, 
even though the testator uses incousibicm worcU. unless those 
inconsistent words are of .such a nature as to make it perfecUy 
clear that the testator did not mean to use the technical 
terms in their proper sense. {Lord Davey.) I.ALIT MOHl^N 
SINGH Roy v.CHUKKVN L\I. I<OV.(1897) 24 I.A. 76(85) 

= 7 Sar. 155 = 1 C.W.N. 387 24 C. 834 (846). 

Vernacular words. 

Meaning of. See HINDU Law— Will— VERNA- 
CULAR WILL— Expressions in. 

Woman. 

Appearance in public — Repugnance to. 


Appearance in a public Court, even under the protection 
of a Palanquin, is a thing repugnant to the feelings and 
habits of a Hindu woman of C’.r position. {Sir James 
Collate). MUSSUMAT ThaKOOR DeVHEE t/. Kai Baulk 
Ram (1866) 11 M. I. A. 139 (169) = 2 ^ = 

10 W. R. P. C. 3=2 1. J. N-S. 106 = 2 Suth. 49 
Avaruddha— Avaruddha stri — Meaning of. See 


HINDU WILLS ACT, 1870. 

■ S. b—Reserimtion in — Effect of, upon pmoers of 

Administrator-General under S. 30 of Act A'AV/' of 1867 
and under Act // of 1874, 

The re.spond^ent relied upon the terms of S. 5 of the Hindu 
Wilis Act, 1870, which provides tliat “nothing contained 
in this Act shall alYect the rights, tluties, and privileges of 
the Administrator-General of liengal, Madras and Bombay 
respectively.” It is by no means clear that a reservation in 
these terms was meant to have the effect of precludiiie the 

accepting, if he thought pr#* 
per, the devolution upon him of the administration of a 
Hindu succe.s.sion. under S. 30 of the Act XXIV of 1867 
But It does not appear to their I^>rdships to admit of doubt 
that the reservation cannot control the i>owers given to the 

Administrator General by the Act of 1874 {Lord 

Watson). ADMINISTRATDR C;i;NEk-^x.' OF BENGAL 7j 

PREM LaL MuujCK. (1896) 22 I a 107 = 

22 C. 788 (798) = 6 Sar. 603. 


Hindu law— Expre-ssions in— Meaning of— Ava 
RUDDHA. (1926) 53 I.A. 153 (160) = 50 B. 604. 

Chastity of - Issue as to — Uncha-^tity found against 

—Conduct “ suspiMus ” — Opinion as t(j — Propriety See 
Practice— IssuJghwALE. (1910) 37 I.A, 152 (158) - 

32 A. 410 (412 3). 
letter written by— Construction of— Substance (;f 


HONG KONCK>RDINANCE III OF 1873. 

- Contempt of Court -Perjury— Sum 

for— Opportunity to explain— Necessity. 
Contempi Of Court— Witness — Perjury. 

(1909) 19 M. L. J. 324. 

HOUSE— MAN’S HOUSE IS HIS CASTLE. 

-.Maxim of — QuaR'fications of. 


f^nsaction to be looked to. See DEED— ConsTr uct rnv 

of-Hindu Lady. ( 1876) 4 LA. 1 (11-2) = 

1 M. 174 (188). 


A nian'.s li<,u>e bis castle, the ordinary rule is. that 
t le outer door cau^rot be broken to execute civil process. 
Ikit if the manViad been arre.sted, and had tnen expelled 
the SheriffV officer from his house, the latter might break 
open the (Tfiter door to enter and retake him. The fact that 
after the Sheriff’s officer had once been lawfully in the 
house, and the man knew the officer was lawfully about to 
arrest him, h« caused the officer to be expelled for 
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)USE— MAN’S HOUSE IS HIS OAST'L'E—iCofitd.) 

^ rpose of preventing him from so doing, cannot place him 
an advantage. The officer in such a case has a righ to 
’ in the position which he occupied when the 

t 'llawful act of expulsion began (l7l). {^Lord Cdvtpbell^ 

GA Kurboolie Mahomed v. The Queen. 

'i*;; (1843) 3 M. I. A. 164 = 4 Moo. P. C. 239 = 1 Sar. 261. 

dOUSE OP COMMONS. 

Member of — Seat — Forfeiture of — Grounds. See 

* Statutes— 22 Geo. Ill ; C. 45 (17S2)— S. 1 — House 
:'OF Commons. (1913) 19 I. C. 765. 

V HOUSE OF LORDS. 

■ Hearing by — Non-appearance at^ of appellant or 

' plaintiff in error — Decision in case of. 

Where the appellant or the plaintiff in error does not 

■ appear in the House of Lords on his writ or 
■ ■ appeal coming on for hearing, the judgment is to dismiss 

merely, and not to affirm, unless their Lordships have 
considered the merits of the case. In no other circum- 
stances would it be .safe to give a judgment of affirmance in 
' the last resort, that judgment making a precedent binding 
on all other Courts in whatever points were raised in the 
' cause, and that judgment also being conclusive for ever 
between the parties (221). {Lord Brougham.) RaJUN- 
1)£K NARAIN KAEZ'. BiJAI GOVIND SING. 

(1839) 2 M. I. A. 181 = lMoo. P. C. 117 = 1 Sar. 175. 

Hearing by — Nlon-appearancc of party at — Decision 

,7/ merits in case of — Propriety. 

The House of Lords may consider the merits of the cause 
: whether the party appealing shall appear or not, for their 
I Lordships may consider the cause upon the printed cases laid 
before the House, though one of the parties does not appear 
to argue the question, or even though neither party argue it; 
nay, though there be no printed cases delivered in, provided 
that the proceedings in the Court below, being before their 
lyordships, are by them taken into consideration, and that 
the matter in question appears in the proceedings, there 
seems to be nothing which should absolutely preclude them 
from giving judgment either against or for the absent party. 
But then there must have been a hearing of the case, and 
<jn both sides ; that is, either a hearing at the bar, or by 

the causes delivered, or by examination of the whole pro- 

Cv rrdings below, as well on the »Jcie as on the other 
(221). {Lord Brougham!) RaJUNDER NARAIN Kae v. 
BljAi GOVIND Sing. (1839) 2 M. I. A. 181 = 

IMoo.P. C. 117 = 1 Sar. 175. 


HOUSE OP LORDS— (Contd.) 

If by misprision in eml)odying the judgment*, error* 
have been introduced, the House of Ix^rds possesse*, by 
common law', the same power which the Courts of Record 
and Statute have uf rectifying the mistakes which have 
crept in (216), (Lord Brougham.) RaJUNDER NARAIN 

Kaev. Bijai Govjnd Singh. (1839) 2 M. L A. 181 = 

1 Moo. P. C. 117 = 1 Bar. 176. 


Judgments of — Finality of — Alteration of^ an re- 
hearing — Jurisdiction. 

In the case of the judgments of the House of I-ords, that 
is, of the Court of Parliament, or of the King inTarliament 
as it is sometimes expressed, it is unquestionably the strict 
rule, and ought to be distinctly understood as such, 
that no cause can be re-heard. Whatever, therefore, has 
been really determined in that Court must stand, there being 
no power of re-hearing for the purpose of changing the 
judgment pronounced. There cannot be a re hearing upon 
the whole cause, and an entire alteration of the judgment 
once pronounced (215-6). {Lord Brougham.) RaJUNDER 
Narain Rae V. Bijai Govxnd Sing. 

(1839) 2 M. I. A. 181 = 1 Moo. P. O. 117 = 1 Sar. 175. 

HUQS. 

Nature of — Origin of. See ABWABS — HUQ. 

(1921) 48 I. A. 446 (460-1) = 48 C. 997 ^013). 

Toda giras huqs. See TODA GiraS HUQS. 

HUSBAND AND WIFE. 

(For Hindu Law cases relating to husband and 

wife, see UNDER HINDU LaW.) 

Restitution of conjugal rights. See RESTITUTION 

OF conjugal rights. 

Separation on ground of adultery — Thing as of 

right. {Viscotetit Haldatte.) MAURICE DaY BaLDWIN 

V. Mary Baldwin. (1922) 31 M. L. T. 302. 

—Separation on ground of ill-usage or grievous insult 




Judgments of — Binding nature ofy on Qfflonial 
Courts. 

The House of Lords is the Supreme Tribunal to 
settle English law, and that bemg settled, the Colonial 
Court which is bound by English law \,ound to follow it. 
'Viscount Dunedtn.) WiLLIAM ROBINS v. NATIONAL 

TRUST CO.. LTD. (1927) 101 1, O. 903 ;wq5). 

■ Judgments of — Errors creeping in — Rectification of 

Jurisdiction. 



— Discretion of court below as to-^Privy CounciVs inter- 
ference zoith — Privy Council appeal from decision — Right 
of’, given by statute. 

Under Art. 189 of the Civil Code of Quebec, a husbajid 
and wife may respectively demand a sep^fo i on the 
ground of outrage, ill-usage or grievous insult, and by 
Art. 190 

The grievous nature and sufficiency of such outraj^i^^ 
usage and insult are \eit to the discretion of the courrN^^ 
which, in appreciating them, must take into consideration 
the rank, condition and other circumstances of the parties.** 

The Code gave a right of appeal to the King in Council 
against the decision of the court below. 

Held, that, notwithstanding that the statute gave a right 
of appeal to the King in Council, their Lordshij)s would not 
entertain an appeal unless they thought injustice had been 
done. {Viscount Haldane.) MAURICE DaY BALDWIN 

V. Mary Baldwin. (1922) 31 M. L. T. 302 P. C. 

■avpOTHECATION. 

Se^ "Under Mortgage. 
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